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PREFACE TO THE TENTH EDITION. 


^INC]'] llic imlilioiilion of tlio last odilion nix liow Acts 
nmcmliiig llio piovipioim of tlio Indinii Venal Code or aidiatitiiting 
iioiv onOH liavc lioon otinolcd, niid Boven liimdrcd fronli oases benring 
on (lie imiviafoiis of (lie Code linvn been reporfed in law reports, 
official and non-official. llesideH, severnl scofions of flic Code of 
Criminal Vicocdarc liave been ainondod by Act. XVllI of 1112.'). 
The present edil.ion lias lieen narefnlly revised and lirouKht wp- 
to-dute in the liglif. of slntutorj' obunt.es and fresli case-law. 
'I'o beep the liooh lumdy this edition is jirinted on tough and 
tliin ])alier .siieeially ordered rnit from England, and tho tyiie is also 
siiglitly nllorcd. I'fvon with the addition of seventy pages of now 
matter the belh of t' c lioolr fins not ineroiised but diminished. 


Jinivfiry, 1020. 


11. It. 

P, K. T. 




EXTRACTS FROM THE PREFACE 

TO THE THIRD EDITION. 


The comraontnry under each section is divided into three Parte; first comes 
Comment; secondly, Cases ; and thirdly, matter pertaining to Practice. 

As to Comment. —The ohject o! a section as foreshadowed in the Note of 
the authors of the Code, or in the two Reports of the Indian Law Commissioners 
or in the Proceedings of the Legislative Council, has been fully stated. Wherever 
the scope of a section has been the subject of judicial criticism it has been carefully 
explained. Whereverthe meaning or principle of a section is elucidated in a judicial 
pronouncement excerpts from it have been given. Every judicial interpretation 
and construction of a word, phrase or clause, in a section, has beeh given, as much as 
possible, in the ipsissma verba of Judges. 

For facility of reference the words, expressions and clauses commented upon 
are copped with figures in the text and are repeated in the Comment as sub-headings 
with corresponding numbers. 

The conflicting opinions—the nice, sharp quillets of law—of the different High 
Courts, on a few points, have been duly traced and prominently noticed. 

A careful and systematic comparison of the several leading provisions of the 
Code and of the English criminal law has been made where they differ materially. 

As to Cases. —The cases bearing on each section have been arranged into 
cognate groups, each group illustrating some clause. 

As to Practice. —This part is sub-divided into two main headings j first 
comes Evidence, and secondly, Procedure. 

Under Evidence all points necessary for the prosecution to prove, in order to 
bring a charge homo to the accused, are categorically stated ; and questions 
relating to onus, mode of proof, and admissibility or non-admissibility of evidence 
are discussed. 

Under Procedure fall the contents of the second schedule of the Code of Cri¬ 
minal Procedure; questions concerning Jurisdiction, Sanction, and measure 
of Punishment; references to Criminal Circulars issued for the guidance of subordi¬ 
nate Judiciary and Magistracy by all the High Courts, Chief Courts, and Judicial 
Commissioners' Courts; and lastly, forms of charges for various offences, 




T A B LK OP CONTENTS. 


Pion 

TiiK ixniAN rr.NAL conn.i 

TBK APPKXniX. 

Tiin KirmoNs OrrrsTr.s Acr .. .. .. .. ii27 

Tiir Kxri,o«:ivn SriKTASTr^ Art .. .. .. 1131 

Tnr. ri'omvr Oirr.Nnr.ns Act .. .. .. .. 1134 

Tnr. Imuax CntMiXAi. Law Amexdmkst Act .. .. ..1148 

Tnr Inman KxTnAMnoN Act .. .. .. , noo 

Tnr Inman MrucnANM^r. Marks Act .. .. .. 3163 

Tm: Indian Statks (PnoTFcriox Aoainst Disaffection) Act .. 1171 
Tjik Pknai- SrnviTfm: Act .. .. .. ..1173 

Tun PoLicK (iNaiKMENT TO Disaffection) Act .. .. 1175 

The Prevf.ntion of Skditiocs Meetixos Act .. .. .. 1177 

The IlEroRMATORv Sciioous Act .. .. .. .. 4179 

The Slave Trade Act .. .. .. .. ii87 

The TKRRiTomAL Waters Jurisdiction Act .. ii9i 

The WuiPPiNO Act 


, 1193 





AnnANGKMKNT 07 SECTIONS 


Pioi 

^^T»MnT .. .. .. .. .. .. .. 1 

CHArTEn 1 . 


is-moofcnoy. 

Frrnfi’t*. 

). TlO» filml rf f']vn»Unn f»{ thfC'xV .. .. 

t. rnriM riffll of f'fTrn'^r* mntnHtnl wllliln thr IffTitoriM .. .. 

S. of rommitlo'l l>ryftn'l, Imt wMc'i lij- Imr nuy 1e trlfd 

»IU In, ill** 

4, I'llwii***! of C<»1** to fTlffc-lmitorUI ortr.iff' .. 

?*. ('rrtnin U«* nnl to aflfotM l>y Ihu Act 


15 

10 

an 


cirAPTEn II. 


OfAXTUt nXrUVXATlOS'8. 


fl. 

8 . 

fl. 

Ifl. 

II. 


10 . 

17. 

18. 


23. 

24. 
26. 
20 . 

27. 

28. 
2ft. 
30. 
31 


ppfinlllw In th^ Code to te umlmtoo*!•ubjfct to exceptlorn 
of fXI'UiRwl 

• •• •• •• •> 

K«mt*rr 

" Wonmn ” 

“IVncin" 

• rtil'h** '■ 

*■ Qiirfn ” 

• Sfnsnl of the Qufru *' .. 

** llriluli Intbn’* .. .. .. 

“ Government ol Indin ” .. .. 

‘'Government” 


” I’reaidencj *' 

‘•Judge” 

” Court of Justice'' 

” Public servant ” .. 

” Moveable property ” 

” Wrongful gain ”. *' Wrongful 
“Duhoneatly” 

” Fraudulently ” 

“ Reason to believe ” 

“ Property in posaes'ion of wife, 
” Counterfeit ” 

“ Document ” 

” Valuable security ” 

“A will" .. 


loss ”, Oaioing v*TOngfully. Losin* 


clerk OT servant’ 


wrongfully, 


38 

38 

37 

37 

37 

37 

37 

38 
38 
38 

38 

39 
39 
39 

39 

40 
40 
48 

47 

48 

49 

51 
61 
62 

52 
63 
66 









or CBIUEiV. 


SJECTI058. 

32. Word^ refcrrinc io act-i inolnjV ille^l njnivi}nn% 

33. “Act*’, “ Ooiwion“ 

34. Acts done hy several poranns in (urt)icranc« <»f ronimon iRtention 
33. TThen sachanact fecriminal l)y*r<wonof it? »)cini; dona with a crimm.il knotr. 

Icd^c or intention 

3d. Effect causedp.artly l>.v ait and jaartiy by 

57. C<?-oj)Crati'on by doin:; one o! aeteral acts constitatin^ an offence 
38. Emon-s concerned in ctiminal act may be gailty of different ^?ffences 
30. “ VohmtariJy “ 

40. “Offence" 

41. '‘Speciallaw" 

42. “J.oeaiJa»" 

43. “ Tllejjal“ I.eg.'jHy liotind to d«>’ 

44 “ Injury ” .. .. 

4.‘;. “Life" .. .. .. .. 

4r.. “PcAth" 


" Anim.it" 

“Ve««cl“ . 

" year." “ Montli" 
“Serticiij" 
r.l. * Oath" 
fi2. “ (Tftotl fnitb *' 


47, 

48. 

. 

.'> 0 . 


n to aeo' 


CHArTEB ni. 

Of nixismiENT?. 

M. runislimenta 

Cojmnntniion of sentence <'f death .. •• •• 

.'i.l. fVunmntation of aenten* cof {r»aij»<»rlfllion for Jifr 

.‘<entenrr <.{ Eurj.j.ean-* and .\roeritanH to jn-nal eervitude. I’ryv^o 
tence for term escwlina ten jen»>«. but not loride . • 

.47. Fmetinns of terms of iitini'fmJcni 

.4iJ. Offenders erntcncerl to transportation, how dealt »itb until transported 
.Tff. Transportation m«tf.sd of imprisonment •• 
trfi. .Sentence may be (in certain tasea ,.f imprisonment) wholly or prtly 
or simple 
fl(. *(ffepeiLii.j 
#52. {Eepr-ifrrf.l 
f3. Ataxunt of tine 
111. fvnteore of iiii]iri«orintent fur 
rA. Ijinji til ir*ii>ri«onrient 1' 
fcwardtl !► .. 

rA. nre-ripti o ol iMprt.rnMnilf.'rBin IstsT-jcnt t.r.e .. 

tr-.j,, ■>, c ,t r„r. .L.n .If..-. I.n’.-ft »>'l> 

Ir-.* to ieTreifi.»*e « n i.«se»e*it of fee 

*•» T»rer;R.sti. n«4ir.iTv*‘f^f*ert rn |-»je*eti'. «f leM'-rtumaf j«rr of fine 
■pi n—Wt»> V •istln.it ,teaf..oed':s‘Os itn}rt.oftnmi. 

iwii. R-a totivi..-K,sr-^« *• •• ** 


. pasrnent tii fine 
i»-n jvsswent cf Cue, win 


1 impr 


•'inrient and fine 


PaOB 

53 


CO 

61 

Gl 

62 

63 

64 
C.'S 
63 

6r, 

(16 

67 

67 

67 

67 

67 

OS 

63 

OS 


70 

77 


82 

81 


86 

80 


01 






ARRANGEMENT OF SECTIONS. xiU 

- Paqe 

Seotiors. 

71. Limit of pUQUhmeat uf offence made Up of several ofTenceh .. ,. 0| 

72. Punishment of person guilty of one uf Novcial offences the judgment stiitm-’ 

that it IS doubtful of which.. .. .. .. 

7.'{. Solitary cniifinomont .. .. .. 1 q(j 

74. Limit of Military confinement .. .. .. .. lOg 

75. Enhanced imnishment for certain offences under Clwptoi Xlf or Chapter XVII 

aftei juovious conviction .. .. .. .. .. KjQ 

CHAPTER IV. 


GENERAL EXCEPTIONS. 


7S. Act done by a person bound, or by misUke of fact lieiieving himself bound, by 
law 

77. Act of Jodgo when acting judicially 

78. Act done pursuant to the judgment or order of Court .. 

79. Act done by a person justified, or by mistake of fact believing himself justified, 

by law 

80. Accident in doing a lawful act .. 

81. Act likely to cause harm, but done without cnmmal intent, end to prevent 

other harm 

82. Act of a child under 7 years of age 

83. Act of a cliild above 7 and under 12 of immature understanding .. 

84. Act of a person of unsound mind 

85. Act of a person incapable of judgment by reason of intoxication caused against 

bis will 

86 Offence reijuirmg a paiticular intent or knowledge committed by one who 
18 intoxicated .• .• •• .. .. 

87. Act not intended and not known to be likely to cause death or grievous hurt, 
done by consent 

8S. Act not intended to cause death, done by content m good faith for person's 
benefit 

89. Act done in good faith for benefit of child or insane i>er8on, b; or by consent of 

guardian. Provisos 

90. Consent known to be given under foar or mwconceiitioii 

Consent of insane person .. • • > > >« .. 

Consent of child ' .. 

91. Exclusion of acts which are offences independently of harm caused 

92. Act done in good faith for benefit of a {wrson without consent ,. ,. 

Provisos 

9J. Communication made in good faith .. .. .. ■ 

94. Act to which a person is compoUotl b» tliraits 

95. Act causing slight harm .. . • .. .. .. 

Of the Right of Private Defence. 


119 

122 

124 

129 

132 

134 

141 

142 
144 

156 

167 

158 

IGl 

101 

165 

165 

185 

167 


169 

170 
172 


96. Things done in private defence .. .. .. ..174 

97. Right of private defence of the bodj and of projiertj 176 

08. Bight of private defence against the art of a person of unsound lumd, cU. .. IWt 
90 Acts against which there is no right of jinvate defente .. .. 18I 

Extent to which the right may be excrcteed .. .. J81 



XVI 


liAw or CRIMES. 


SiCTIONS. . 

ICO. Jliring. or coanhtHg «t tiring, of (irronufi to join imljtnfulasflcmbly ... 

Jol. Knowingly joinhig yr continuing iu SiMscmtly of fivo or niorc persona after <i 

ttvs teen conimnndccl to disperse 

152. Assaulting or ol»tr«ctlng pntlic sert'aot when suppressing not, cte. 

15.1. Wnotoalygieing provocation, uifh intent fo rntise hof— 
if rioting 1# eommitferl; 
if not committed 

153-A. IVomoling enmity between fljwsisi 

15J. On-ner or occupier of faad on which an unlawful assembly is hcM 

155. Liability of {icrson for whose beaetit riot is committed 

156. LJabiJity of agent of owner or occupier for whf «e benefit rjot is committed . 

157. Harbouringpenionshfred/oran uo?awfula.ssen!hfy .. 

I5S. Being liired to take part in an nnlawful assembly or riot; or to go armed 
15f). Affray ,. 

160. Punishment for t'oimuiltiaga/rraj* 


Piot 


.KHI 


101 

162 


565 
a 05 
307 
300 

310 

311 

312 
312 
31? 


CHAPTER IX . 


OF OryjbWCliS B1’ oh JlUlATIh'O TO PVHUC SEJ1V4XW. 

161. Pnblio Servant taking gratification other than legal remuneration in respect of 

anoOicialnct .. .. .. .. ;)i5 

102. Taking gratification, in order, by corrupt cr iilegal mean*, to influence public 

servant #. .. .. .. 322 

163. Taking gratification for exercise of persona! infiueme ^vith pubho sers'ant .. 323 

164. PunishiRent for abettueut b 5 'public sen'ant of offences defined in section l(>2 or 

103 .. .. .. .. .. .. .. 324 

165. Pnblio servant obtaining valuable thing, without eonsideration, from person 

concerned m proccotJing or business troasacted by such public servant .. 324 

166. Public servant disobeying law, with intent to cause injury to any person .. 326 

JD7. Public sers'ant framing an inoorreet docuoieiit W7fh infent to cau«e injury .. 525 

I6fi. Public servant unlawfully engaging in trade .. .. •• 326 

166. Public servant unlawfully bujing or bidding for property .. .. 330 

170. Personating a public servant .. .. •• •• ..331 

171. Wearing garb or carrying token used by puWic servant with fraudulent intent 332 

OHAFTBB IX-A. 


OF OFFXNCEB BELATINO TO BMCTIONB. 


171-A. “ Candidate " " filoctorial right ”, defined 
171-B. Bribery 

171-C. Undue influence at ef^ions .. 

171.-D. Personation at election 
J7J-F. Piuushmenl for bribery 

171-F. Punishment for undue influence or pwsonation at an election 
171-0. False statement in couDcefioD With an election 
171-H. IlJ^aJ payraeols in connection with an eleefioo 
171-1. Failure to keep election aecoaots •• •• 


334 

336 

337 

338 

339 

340 

341 

34J 

343 






ARRAKOCMSNT of SBOnO^S. 


XVll 


CHAPTER X. 

OP CONTEMPTS OF THE LAWFUL AUTHORITy OF PUBLIC SERVANTS. 

Sections. Page 

172. Absconding to avoid eorvice of summoDs or other proceedings .. .. 344 

173. Preventing service of sninmons or other procee<UQg3, or preventing publication 

thereof .. .. .. .. .. .. 346 

174. Non-attendance in obedience to an order from public servant .. 347 

175. Omission to produce document to poblic servant by person JegsJJy bound to 

produce It .. .. .. .. .. .. 331 

176. Omission to give notice or information to pubito servant by person legally bound 

to give it ,. .. . .. .. .. 353 

177. Furnishing false information .. . .. .. .. 356 

17S. Refusing oath or affirmation when duly required by pubUo servant to make it.. 350 

179. Refusing to onswer public servant authorized to question ., .. 359 

180. Refusing to sign statement .. .. .. .. .. 381 

181. False statement on oath or uffirmitionto public servant or person authorized 

to administer an oath or affirmation .. .. .. .. 362 

182. False information, with intent to cause public servant to use his lawful power 

to the injury of another peisoD .. .• .. 964 

183. Resistance to taking of property by lawful authority of public servant .. 370 

184. Obstructing sale of property offered for sale by authority of public servant ,. 372 

185. Illegal purchase or bid for property offered for sale by authenty of public servant 373 

186. Obstructing public servant in discliargo of public functions .. .374 

187. Omission to assist public servant when bound by law to give assistance .. 379 

168. Disobedience to order duly promulgated by public servant .. 380 

169. Threat of injury to public servant . .. . •• 387 

190. Threat of injury to induce person to refrain from applying for protection to 

public servant . .. .. .. .• 388 

CHAPTER XI. 

OP FALSE EVIDENCE AND OFFENCES AGAINST FUDUC JUSTICE. 

191. Giving false evidence .. . .. .. .. 390 

192. Fabricating false evidence .. .. .. .. .. 392 

193. Punishment for false evidence .. .. .. .. .. 401 

194. Giving or fabricating false evidence with intent to procure conviction of capital 

offence .. .. ... . .. •• 415 

If innocent person be thereby convicted and executed.. ' .. 415 

195. Giving or fabricating false evidence m ith intent to procure conviction of offence 

punishable with transportation or imprisonment .. .. .. 417 

196. Using evidence known to be false .. .. .. .. 418 

197. Issuing or signing false certificate .. .. .. .. 42U 

198. Using as true a certificate known to bo falsa .. •• •• 422 

199. False statement made in declaratnm which is by law reoeii able as evidence .. 423 

200. Using as true such declaration knowing it to be false .. •• •• 425 

201. Causing disappearance of evidence of offenoe. or giving false information to 

screen offender— 
if a capital offence; 
if punishable with transportation, 

if punishable with less than ten a eats* imprisonment 425 

202. Intentional omission to give mlona-stton of offenee by person bound to iafcvoi 429 

C 




LAW OF ORlilES. 


xviii 


Sections. 

203. Giving false information respecting an offence committed 

,,..204. Deetniction of document to prevent ita production aa evidence 
, -SOS., raise personalion for parpoae of actor proceeding in amt or proBojntton 

206., Hrandnlent reraeval or oonccalment of property to prevent its aeiaure as 

forfeited or in execution .. 

207., rraudulent claim to property to prevent its aeienro aa forfeited or in eieoiilion 
208. jlVaudalently suffering decree for sum not duo 

I 209. Dishonestly making false claim in Court .. 

210., .Fraudulently obtaining decree for sum not due 

211., False charge of offence made with intent to injuie 

, 212. Harbouring offender— 

if a capital offence; < 

, if punishable with transportation for life, or with imprisonment 

; ,213. Taking gift, etc., to screen an offender from pnnishment— 
if a capital offence ; 

if punishable with transportation for life, or with imprisonment 

214. Offering gift or restoration of property in consideration of screening offender— 

• if a capital offence; 

. if punishable Avith transportation for life, or witli imprisonment ., 

,216. Taking gift to help to recover stolen property, etc. 

■ 210. Harbouring offcmlcr who has escaped from custody or whose apprehension has 
. been ordered— 

if a capital offence; 

, , if punishable with transportation for life, or with imprisonment 

, ;216-A. Penalty for harbouring robber* or dacoits 

2I6-B. Deffoition of “harbour ” in sections 212,216 and SIO'A 

217., Public sen'ant disobeying direction of law with intent to save person from 

punisliment or property from forfeiture .. .. ' .. 

218. Public servant framing incorrect record or imting with intent to save pereon 


Pao£ 

430 

431 
433 


430 

437 

438 

439 

440 
4.J2 


466 

458 

460 

465 


407 

470 

471 
471 


• ‘from punishment or property from forfeiture .. .. 473 

‘ 310. Public servant in judicial proceeding corruptly making report, eto., contrary 

to Jaw •• •• •• •• •• •• 477 

320. Commitment for trial or conBnement by person having authority who knoire 

that he is acting contrary to Jaw .. .. .. 478 

, 221. Intentional amission to apprehend on the part of public servant bound to 

apprthend .. '♦ • • • • • • • • 470 

' 22J.' Intentiodal omission to apprehend on the part of public servant bound to 

.apprehend person under sentence or lawfully committed .. .. 480 

223 : Jibcapefromconfinementorcastodynegligeotlyenfferedhypubliceervant .. 482 

224. Besistarice or obstruction by a person to his lawful apprehension .. 485 

225: Beaistance or obstruction to lawful apprehension of another person .. 488 

225-'A. Omission to apprehend, or safference of escape, on part of public servant, 

in cases not otherwise provided for .. •• •• ..400 

225-B. Resistance or obstmetion to lawful apprehension, or escape or rescue, in 


cases not otherwise provided lor 

226. Unlawful return from transportation •• •• 

227. Violation of condition of remission of punishment 

22$. Intentional insolt or interruption to pobUc servant sitting in Judicial proceed- 

■ 220. 'rernonatloo of a'ioror or aaswaor •• •• •• , " 


401 

405 

406 

497 

C(M> 



AttRANOEMENT 6E SEOTIONS. 


EIX 


CHAPTER XII. 

OP OFFENCES BELITINO TO COIN AND GOVERNMENT STAMPS. 

Sectioss. 

230. “ Coin ” defined— 

Queen’s coin 

231. Counterfeiting coin 

232. Counterfeiting Queen’s coin 

233. Making or selling instrument for counterfeiting coin . 

234. Making or selling instrument for counterfeiting Queen’s com 

235. Possession of instrument or material for the ^lurposc of using the same for 

counterfeiting coin: 
if Queen’s com .. 

236. Abetting in India tlie counterfeiting out of India of coin 

237. Import or export of counterfeit coin .. .. 

238. Import or export of counterfeits of Queen’s coin 

239. Delivery of coin, possessed with knowledge that it is counterfeit .. 

240. Delivery of Queen’s coin, possessed with knowledge that it is counterfeit 

241. Delivery of coin as genuine, which, when first possessed, the deltvetcr did 

not know to be counterfeit.. 

242. Possession of counterfeit coin hy person who knew*^ to be counterfeit when ho 

became possessed thereof 

243. Possession of Queen’s com by iierson who knew it to be counterfeit when he 

became possessed thereof . .. •. .. 

244. Person employed in mint causing com to be of dificrent weight or composition 

from that fixed by law 

245. Unlawfully taking coining instrument from iiimt .. .. 

246. Fraudulently or dishonestly diminishing weight or altering cumpusitioii of com. 

247. Fraudulently or dishonestly diminishing weight or altering composition of 

Queen’s com >• .. .. .. .. 

248. Altering oppesranoo of com with inteut that it shall pass as com of dificreut 

description 

219. Altcriiigoppearanoo of Queen's com with intent that itshaU pass m loin of 
‘ different description . . 

2oU. Delivery of coin, possessed with knowledge that it is altered 

251. Delivery of Queen's coin, posseosed with knowledgo that it is altered ,, 

252. Possession of com by jierson who knew ittobcaltcrvd wlna he beiaiucpossceso'l 

thereof 


502 

504 
506 

505 
50S 


509 

512 

513 

513 

514 

516 

517 

518 

510 

510 

520 

621 


521 


522 

523 


523 


524 


253. Possession of Queen's coin by person who knew it to be altered when he became 

possessed thereof .. .. .. ,. .. 525 

254. Delivery of coin as genuine wbirb, when first poBse.veil, the deliverer did not 

know to be altered .. .. . .. .. C25 

255. Counterfeiting Government stamp .. .. ,. .. 52O 

250. Having possession of mstrument or matenai for counterfeiting Goyemment 

stamp .. .. .. .. 527 

257. Making or selling instrument for counterfeiting Government stamp .. 527 

258. Sale of counterfeit Government stamp .. .. C28 

259. Having possession of counterfeit Government stamp .. goy 

260. Using 03 genuine »Government stamp known to be counterfeit .. ,. 530 

2(>1. l.ffacing writing from substsiHe'bcanng trovirnmeiit stauf{>. of tciuovlng from 

document a stamp u-.«h 1 for It, withintent to cause los* to Goisrnnivut 53V 





LAW OP CniMES. 


323. Pimisbment for Voluatarily causing hurt.. 

324. Voluntarily causing hurt by dangerous vreapoas or means 
323. Punishment for voluntarily causing grievous hurt 

326. Voluntarily causing grievous hurt by dangerous weapons or means 

327. Voluntarily causing hurt to extort property, or to constrain to nn illegal 

act ., 

328. Causing hurt by means of poison, etc,, with mteat to commit an offence 

329. Volunlarily causing jrievom hurt to o«ort property, or to constrain to an 

illegal act 

S30. Voluatariiy causing hurl to eatort confession, or to compei restoration of 
property .. .. 

331. Voluntarily causingErierous hurt to ertort confession, orto compel restora- 

tion of property 

332. Voluntarily clausing hurt to deter public servant from his duty 

333. Voluntarily causing grievous hurt to deter public servant from hia duty 

334. Voluntarily causing hurt on provocation 

335. Voluntarily causing grievous hurt on provocation 

336. Act endangering life or personal safety of otbeia 

337. Causing hurt by act endangering life pr personal safety of others 

338., Causing grievous hurt by act endangering life or personal safety of others 

0/ Wrongful Restraint and Wrongful Confinement. 

' 533 . Wrongful restraint .. 

340. ■ Wrongful confinement 

341. Punlflliment for wrongful restraint ... 

842. Punishment for wrongful confinement 

343. Wrongful confinement for three or more days 

344. ' Wrongful confinement for ten or more days 

' 345. ■ Wrongful confinement of pereons for whose liberation writ has been issued .. 

346. Wrongful confinement in secret .. .. ., ^ ^ 

347. Wrongful confinement to extort property or constrain to ilJegal act 

348. Wrongful confinement to extort confession, or compel restoration of property . 

Of Criminal Force and A$savlt. 

349. Force 

.350. Criminal force 

351.. AaaanU 

: 352. Punishment for assault or criminal force otherwise than on grave provocation 
35.3, . Assault or criminal force <0 deter public serraot from dJsciiarpe of hw duty .. 

; 354. Assault or criminal force to woman with intent to outrage her modesty 
355.' Assault or crinunal force with intent to dishonour person, otherwise than on 
a . - grave provocation .. »• ». .. ' 

35C. Assault or criminal force in attempt to commit thefl of property carried by a 
person .. •» •. .. 

357. Assault or criminal force in alleropt wrongfnlly to confine a person .. : 

358. A<is'ult or criminal force on grave provocation .. .. "J 

Of ivi{fna^ptn< 7 , Abduciioitf Slavery and Forced Labour. 

359. Kidaappini* .. •• •• •• •' .. 7 

350. Kidnapping from Brjtwh India . .. ,. ,, 7 







AP.P.ANaEMEKT OV SEOTIONB. 


xziii 

P«QB 

SrcnoTcs. 

nOl. KWnnpiiinsfroml.'iwlulfruardiilwhip .. ' ..'743 

.302. AMuctioa .. .. .. .. 752 

303. PunWimcnt for kidnapping .. .. .. .. .. 7.33 

301. Kidnapping or abducting m order to murder .. .. .. 754 

303. Kidnapping or aiidncting with intent secretly and wrongfully to confine person 755 
300. Kidnapping or abducting woman to compel hoc marriage, etc. .. .. 756 

300 ,\.lVnruration of minor girl .. .. .. .. .. 760 

30r,.jnnijH)rtation of girl from foreign country .. .. .. 7C1 

307. Kidnapping or abducting m order toaubject {icraon togrievous hurt, slavery, etc. 7C2 

308. Wrongfully concealing or keeping in confinement kidnapped or abducted person 763 
300. Kidnapping or abducting cbild under ten yeara with intent to steal from its 

person .. .. .. .. .. .. 764 

370. Puying or disposing of any peraon aa a alave ,. .. ,. 7e6 

371. Habitual dealing in slaves .. .. .. .. .. 767 

372. Selling minor for purposes of proatitntion, etc. .. ,, 767 

373. Huying minor for purposes of proatUution, etc. .. .. .. 772 

374. Unlawful compulsory labour .. .. .. ,. .. 776 

0/ JRape. 

375. Bape .. .. .. .. .. .. .. 776 

370. Puniihment for rape .. .. .. .. ..777 

Of Unnatural Offences. 

377. Unnatural offences .. .. .. .. .. ..783 

CHAPTER XVII. 

OF OFFENCES AGAINST rJtOPERTY. 

Of Theft. 


378 Theft. .. .. .. .. .. .. ..785 

379. Punishment for theft .. .. .. .. ,. 780 

380 Theft in dwelling house, etc. .. .. . .. ,. 80.5 

381. Theft by clerk or servant of property in possession of master .. .. 806 

382. Theft after preparation modeforrausing death, hurt or restraint, m order to the 

committing of the theft .. . . .. .. 808 

Of Extortion. 

383. Estortion . .. .. .. ,, .. 809 

384. Punishment for extortion .. .. .. .. 810 

385. Putting person in fear of injury in order to commit extortion .. 814 

386. Extortion by putting a person in fear of death or grievous hurt .. .. 814 

387. Putting person m fear of death or of grievous hurt, in order to commit extortion 815 

388. Extortion by threat of accusation of an offence punishable with death or trans¬ 

portation, etc. .. . .. .. .. 815 

389. Putting person in fear of accusation of offence, m order to commit extortion.. 816 

Of Robbery and Dacoxty. 

390. Robbery. 

When theft is robbery, 

When estortion is robbery .. .. .. 817 



LAW OF CRIMES. 


XXTT 


Seotioks. 

591. Bacoity 

592. Puoislinient for robbery .. .. 

393. Attempt to commit robbery 

394. VolontarUy causing hurt in committing robbery 

395 . Punishment for daeoity 

390. Bacoity with murder ., ., ,, .. 

397. Hobbery or dacolty, with attempt to cause death or grievous hurt 

398. Attempt to commit rohhery to dacoity when armed with deadly weapon 

399. Making preparation to commit dacoity 

400. Punishment ior belonging to gang of dacoits .. ,, 

401. Punishment for belonging to gang of thieves 

402. Assembling for purpose of committing dacoity 


Page 

820 

822 

823 

824 

825 


831 

832 
832 
835 
838 


Of Criminal Misappropriation of property. 

’403. Bishonesb misappropriation of property .. . . ., .. 535 

404; Diaboneat misappropriation of property possessed by deceased person at the 
• time of his death .. .. .. .; .. 847 

Of Criminal Breach of Trust. 


405. Criminal breach of trust .. .. .. .. .. 848 

406. Fonishfflent for criminal breach of trost .. ' .. .. .. £49 

407. Criminal breach of trust by carrier, etc. .. .. .. .. 859 

408. Criminal breach of trust by clerfc of eenront .. .. .. goo 

409. Criminal breach of trust by public servant, or by banker, merchant or agent . 804 


Of the Bcccmng of Stolen property. 


410. Stolen property .. .. .. .. .. ,. 8C8 

411. Bisboncstly receiving stolen property .• .. .• .. 809 

412. Dishonestly receiving properly Btolen in the comutbsion of a dacoity 880 

413. Habitually dealing in stolen property .. .. .. 881 

414. Assisting in concealment of stolen property .. .. .. 882 

Of Cheating. 


416. Cheating .* •• •• •• .. 8S4 

416. Cheating by personation .. , •• .• •• .. 901 

417. Punishment for cheating .. .. .• •• .. 903 

418. Cheating >rith knowledge- that wrongful loss may ensu" to person whoso 

intereat offender is bound to protect .. .. .. .. 905 

419. Pnnishmcnt for cheating by peTBonation .. .. .• .. 90G 

420. Cheating and dishonestly Indncing delivery of property .. .. 906 


Of Fraudulent Veeds and Birpasitxons of Property. 

421. Dishonest or fraudulent removal or concealment of property to prevent distribn- 

tlon among creditors .. .. •• .• ..911 

422. Dishonestly or fraudulently iweventiog debt bring ayapalle for creditors .. 912 

423. Dishonest or fraudolent ezocution of deed of transfer containing false statement 

of consideration .. ♦. .• .. 913 




AnnAKOEMKXT OF SEOTIONS. 


XXV 


Of Mischief. 


Sectioks. 

■JS.'). 

42C. 

427. 

42S. 

429. 

no. 


ilisdiicf •• •> •• •> •• .• 915 

PunUhmpnt for mhehief .. ♦. .. .. .. OIC 

Mwhirl enuring dAtnago to tho omotmt of fifty rapecs .. ., 923 

Ml<chicf by killing or maiming animiit of the ralue of ten rapecs .. .. 034 

SILieliief by killing or maiming cattle, etc., of any value or any animal of the 

raluo of lift) rtiiicea .. .. ,, .. .. D25 

Jliscliicf by injury to worka of irrigation or by wrongfully diverting water .. 926 

431. Jliachicf bj inj'ury to public road, bridge, river or channel .. .. 029 

432. Mischief by causing inundation or obstruction to public drainage attended 

with damage .. •• •• .. .. .. 930 

4.3.1. Mischief by destroying, moving or rendering less useful a hgbt-house or aea- 

mark •• •• •• •• .. .. 931 

431. Mischief by destroy ing or movine. etc., a land mark fixed by public authority.. 931 

433 Mischief by* Cre or e.tplosh o eubstance with intent to cause damage to amount 

of one hundred or (in cose of agricultural produce) ten rupees .. 932 

430. Mischief by fire or explosive autatance with intent to destroy bouae, etc. .. 933 
437 Mischief with intent to destroy or make unsafe a decked vessel or one of 

twenty tons burden .. .. .. .. ., 034 

43S. Punishment for the mischief described in section 437 cemiDilted by fire or 

explosive substance •• .• •. .. .. 035 

439. Punishment for intentionally running vessel aground or ashore with intent to 

commit theft, etc. .. .. .. .. .. 935 

440. Mischief committed after preparation made for causing death or hurt .. 936 

Of Crtmtnal Trespass. 

441 Criminal trespass .. .. .■ •. .. .. 936 

443 Housedrespass •. •. •• •• •• .. 945 

443 Lurking housc-ttesp&ss .. .. .. .. .. 947 

444. Lurking house-trespass by night . ,. .. .. 948 

445 House-breaking •. •. .. .. .. .. 948 

446 House-breaking by night .. .. .. .. .. 950 

447. Punishment for criminal trespass .. .. .. .. 959 

448. Punishment for houBO-trespase .. .. .. .. 951 

449. House-trespass in order to commit offence punishable with death .. 953 

450. House-trespass in order to commit offence punishable with transportation 

for life . .. .. .. .. ..952 

451. House-trespass in order to commit offence punishable With imprisonment .. 953 

453. House-trespass after preparation for hurt, assault or wrongful restraint .. 954 

453. Punishment for lurking hoosc-lrespass or house-breaking .. . 955 

454. Lurking house-trespass or house-breaking in order to commit offence punish¬ 

able with imprisonment •• .. .. .. .. 956 

455 Lurking house-trespass or house-breaking after preparation, for hurt assault 

or wrongful restraint • - •. . • .. .. 957 

456. Punishment for lurking bouse-trespasa or house-breaking by mgbt .. 058 

457. Lurking house-trespass or house-breaking by night, in order to commit offence 

punishable with imprisonment .. .. ., .. 9C0 

458. Lurking house-trespass or house-breaking by night, after preparation for hurt, 

assault or wrongful restraint .. .. .. .. 962 

459. Grievous hurt caused w hils t committing lurking house-trespass or house- 


iJkXV or rr.iMK«. 


xxvl 

fa'Ecnoxs. 

•ICO. .\n i>cm)Ds Jftintly r«»n'*frnMl in t,t hoin»-. lrr/»Vjr.’ i v 

nl/jht punUhnbJo wJmtilMtli i>r rri'tnn* Itnrl r4ti»r«} }.j- «.n'* ff ih»r> D'l'j 

•lOI. I)i«honc«{l3' i'rriXin;: oiwn rtTr|»l(irl**ronf«mInc {>frp**ftr 0«'.t 

4*'iC.. l>y j»rn>npntr!n!/-<J irjth<-ti<!f.«ly 


GHAl»TKn XVI n. 

or orrENcr rewtino to pocwiem^^ a.vp to tr.ide 
on nnorERT^* siaek.i. 


•I0.T Ko^prj’ 

•int. A fAi'C ilncitmf'Qt .. ..... 

40.'.. l*nnMhin<“nt forforccry .. 

400 Fonr‘*ry of rrro«l of Tourt of of piiWi^* rrp«f/r. rtr. .. 

407. Forv'fy of TAloivUe f«vurily, irilf.olc. 

•10**, Koivorj’for purpose of 

40, Forscfj* for ptifiw^o of rr|iul«li'jn 

470.. Vorj?o*Ulortinifnt .. 

471. Ufincj Ai pfauinoA fofpf<l rfwHWfnt 

472. JfAVinp or po^<o«.«in5 counlorfeit •caT. cl<*, »nii inlriif lo commit forprrj 

punl^hAble under wiloo 407 

47.1. MRl.inp Of i)OM«-ninp counterfeit eeAJ, etc., «Ith intent to rnmmil forprrj 
piiniibAWe olhcrwi^e 

471. Ha»inp povcislon of <!ofuiDenl Oe«fril>f’J in »r<lion 40<> or 407, knowinp it 

to l*e forpeJ andintenUinc to writ na genuine .. 

•iTfl, Oounterfeitins <Ie>jfe nr mark U'c<f lor AiittienlicatiripdocHmeaia de«erib«l 

in Aoctlon 407. or poirMrini: counterfeit mArkwl matrriftl 
• 470. CoURterfeitinj rlorico or mark M«r»l for AutJirnlicfttinp dociimenti other than 
t!ios«dc«crii>e<l In aeofion 407, or povwinp miinterfeil inarkc<f material 
477. Kramlcijent cancellation, deatnirlion, cfe., of wiii, nulhority to adopt, or 
valuaWe security 
•ITT.A.raisiGcation of aecoiujta 


p.:') 

Oxi; 

tl'IS 

vm 

0'.M 

W2 

py:* 


low 

lOX) 

10)1 

ion.1 

1003 
100.7 


Of Trade, Properltf <tnd other il/crA-j. 


• * 47S. Trademark .. .. •' •• •• •• 

•470.- Property mark .. .. •• •' ** •• 

4R0. UsiQR a false trade mark .. •■ •• •• lOIl 

481. Uainp a false property mark •• •• •• •• 1014 

482. ' Punishment for using a fofeo trade m.ark or property mark .. .. 101/5 

483. Counterfmting ft trade marker property mark used by another .. .. 1017 

• ‘484.- Counterfeiting a mark used 1^ a public servant .. .. .. lOlS 

485. Making or possession of any instrument for counterfeiting ft triwle mark or 
■ property mark •• •• *■ •• •• 

I .480.- Selling goods marked with ft counterfeit trade mark or property mark .. 1020 

487. Making a false mark upon any receptacle containing goods .. .. 1022 

^ 488.' Punishment for making use of tiayauch false mark ' .. .. 1023 

489 -Tanipcring with property mark with intent to cBtise injury .. .. 1023 





Ar.RANnmrsT op ercnoNS. 


S^CTlu^^ 

•ISOA. 

4K''-n. 


Of OuTTenc^-h'olcs ond Sank-h’ol(s. 


Page 


CountcrfrttlnK rurrrnoy-nofes or tank'OotM .. .. .. 1024 

Udine M prnuinc, fnrcwl or ceunterfrit cuiTcnc>'-notM or bnnk*not« • 1025 

I'n«<c«iion of fnrpMl nr rnuntrrfrit cHrttncj'»nolc)i or bank-notes .. 1025 

Making or iKwre'ding Indtrumenla or mMerUIs for forging or cotinterfeiting 
currency notra or bank-note* .. .. •• •• 102G 


CHAPTER XIX. 

or THE CmJtIN'At. RREACH OP CONTRACT OP BERVICT. 

400. Ilrt-scli of contract of dcrvtcedufing royage or journey .. -- 1028 

401. Tlrracb of contract to attend on And aupplt irantB of helpless persona 1029 

492. llre.vh of contract to serve at distant place to «bich serrant la conreyed at 

inaater’a expenac .. .. .. .. 1030 

CHAPTER XX. 

OF OFFENCES RELATING TO MARRIAGE. 

49.1 (’ohabiiatioo eanaed by a man deceitfully mducin-.' n belief of lawful mairkage . 1031 

49t Man*} mg again during life-time of bnaband or Wife ■■ 1032 

4fk". Name olTence with concealment of former marringo from person with whom 

eubae<iuent marriage is contracted . .. .• 1)41 

490. Slamage ceremony fraudulently pone through Without lawful marriage .. 1042 

497 . Adultery .. . . .. .. .. 1044 

49S, Knttcing or taking away or detaining with criminal intent a married woman.. 1048 

CHAPTER XXI. 

OF DEFAilATION. 

499. Pefamation .. .. .. .. .. 1054 

Imputation of truth wliich public good requires to be made or published .. 10.54 

I’liMic conduct of public aetTAnts .■ .. 10.55 

Conduct of any person touching any public question . .. .. 105.5 

Publication of reporta of proceedings of Courts . .. .. 105.5 

Merits of casodccidcdinCourt, or conduct of witnease* and others concerned .. 105.5 

Merits of public performance .. .. •. . 1055 

Censure passed in good faith by person having lawful authority over another .. 1050 

Accusation preferred in good faith to authorized person .. .. 105G 

Imputation made in good faith by person for protection of his or other’s 

interests .. .. .. .. 1056 

Caution intended for good of person to whom conveyed or for public good .. 1057 

500. Punishment for defamation .. .. .. .. .. 1057 

501. Printing or engraving matter known to be defamatory .. .. lODl 

502. Sale of printed or engraved substance containing defamatory matter ,. 1092 



xxviii 


ijiw or cftiMrs. 


CMrArTEK XXII. 

or cnniiKAii intimidatio.v, insult and annotance. 

SrcnoN-s. 

Win. CrlminiiUntlmldution .. 

W> 1 , IntcntlonAl Irmill «ith Intent tr>;iro\'oLc breach of the jirve 
Wi". St.atrmcntn enndurin:; to jmbllr mUrhIet .. ,, 

Lflil, PiinWimcnt forrriminn! intlniMatfon. 

It tlireftl Ik* to rnU'c dffttlmr ptlfvoui Iiml, fte. .. ,, ,, 

WIT. Crtmlnal Irjffmldatfon Iiy «n fcnonyfrouA eornniimfcalfon 
W)S. Act caii«e<l I7 fndnrln- ^*er««tn to betleve that he will l>" rfn«Ierttl an object of 
the Divine tU«plea*ure .. .. .. .. .. 

COD. Word, geoture or net Intemfril to laaalt the mwfraty of IV woman .. 

CIO. Muconduct In public by 0 dfunt.cn penton 

CIIAl'TEIl XXIII. 

OF ATTKJtrTfl TO COMMIT OPFES'CES. 

Oil, Pnnlihment for attempting to commit oflcnen punishable with traruportatloa 

or Impriionraent .. .. .. .. .. IIO3 


Pant 

loot 

1007 

1000 

1101 

1102 

1103 

not 

HOG 



JiXPLANATIONS OF ABBHEVlAflONS. 


A. U. 

A. il. C. G. R. (Cr.) 
A. &E. 

A. L. J.R. 

A. W. N. 

Agra 

Aluoa 

All. 

App. 

Archbold 

Austin 

Bacon 

B. * A. 

Bac. Abi. 

Bcav. 

Benth&iu 
Beng. L. R. 

Bing. 

Bishop 

Blackstone 

Bom. 

B 11. C 
Bom. Cr C 
Bom. Cr Circu. 
Bom. L. R. 

Boul. 

B. &C. 

BAS. 

Burma L. B, 

B.L. J. 

B. L.T. 

Burr. 

Cal. 

Cald. 
aL. J. 

C. L.R. 

a P. L. R. 

C. W N. 

Camp. 

C, II. C. R & O. 

CB. 

ap. 

C. P. Cr. a 
c P. D. 


.. Appeal Cases, Lav Reports, {rom 1891— 

.. Allahahad Higli Conrt General Rules (Criminal), 1911. 

,. Adolphus and Ellis, 1834—1840; New Series, 1841—1852. 

.. Allahabad Lav Journal Reports, from 1904— 

. Allahabad Wed.Iy Notes. 1881—1906. 

I. Agra High Court Reports, 1866—1868. 

.. Alison’s Criminal Law of Scotland. 

I. Indian Law Reports, Allahabad series, from 1876— 

,. Appendix. 

.. Archbold's Criminal Iaw (23rd Edn., 1005). 

.. Aostin’s Jurisprudence. 

,. Bacon's Abridgment of the l.aw. 

.. Barnwell and Alderson, 1817—1822, K. B. 

.. Bacon's Abridgment of the Law. 

.. Beavan's Reports, 1838—1866, Rolls. 

.. Bentbam's Principles of Moral and l/Cgi-iiatiun. 

.. Bengal Iaw Reports. I86&—1875. 

.. Bingham's Cases, 1834—1840 C. P. 

.. Bishop's Criminal Law. 

.. Blackatone's Commentaries on the La»s of England. 

.. Indian l.aw Reports, Bombay Series, from I67&— 

Bombay High Court Reports, 1862-1875. 

.. Bombay High Court, Cnnnnal Coses, from 1911— 

.. Bombay Criminal Circulare, 1915. 

.. Bombay Law Reporter, from J899— 

.. Boulnois' Reports, 1862—1875, Calcutta. 

.. Barnaell and CresweU, 1822—1630, K. B. 

.. Beat and Smith, 1861—1869, Q. B. 

.. Burma Law Reports, 1895—1908. 

.. Burma Law Journal, f>oci 1912— 

.. Burma l,aw Times, from 1900— 

Burrow’s Reports, 1757—1771, K. B. 

Indian Law Reports, Calcutta Series, from IbTii— 

.. Caldecott’s Settlemeot Casee. 

CaIcuttaLawJournal,froal905— 

Calcutta Law Reports, 1878—1883 

Central ProTuioee I^w Reports, from 1882—1005. 

Calcutta Weekly Not«, from ISOG— 

.. Campbell's Reports, 160S—18)6, N. P. 

Calcutta High Court Rulea and Clitular Orders, 1010. 

Common Bench Reports, 1515—1856, C P- 

Centra] ProTinces Reports. 

.. CriminalCircularsissuedby the Judicial Coamissi'mer of theCeetral 
ProTioccB and Berar, 1915. 

.. Common Pl*aa DiTVicBj, Law Reports, 1675—ISTi! 



tA\7 ov ofttiltis. 


C. AK. 

Car. & M. 
a&Jil 

C. &V. 

CIi. D. 

Cl. &F. 

Coko , ’: 
CoUett ,• 

Co.T 

Cr. A J. 

Cranch 
Cr. R. 

Grim. P. C. 

Cro. Car. 

Cro. Eliz. 

D. &B. 

D. &P. 

Day E. a 
Dears 
Den. Cr. C. 

Doug. 

East P. C. 

£. &B. 

Eap. .t 

Dzoh. 
r. B. 

F,&F. 

Foster 
Gaz. of Isd. 

Hagg. 

Hale’s P. C. 

Hare 

Hawkins 1’. C. 

Hay 
H. AC, 

H. L. 

Hob. 

Hyde 

LA. 

r.R. 

Dbert 

Ind. Jar. N. S. 

.. .. 0 S. 

J.P. 

Keb- 
Kel. ^ 

UB.'o'. M.' '• ■ 

L. B.K. 

L. J. C. V. 


.. Carrington oud Kirtraa, 1843—1850, N. P. 

. ,CarringtonondMawIiman, 1840—1842,N. p. 

.. Croioptoa and Mce^un, 1832—1834, Ercli, 

.. Carrington and Payne, 1823—1841, N. P. 

.. Chancery DivMibn,liV Reports, 1875—1800, 

.. Clark and FinncHy, 1831—J84fl, N. P. 

J Coke’s Reports, 17C2—1818. ' ' 

.... Collet’s Comments on the Indian Penal Code. 

.. Cox’s Criminal Oises from 1843— 

.. Crompton and Jervji, 1830—1832, 

.. Ciancli’s Reports, Scipieme Court of the Uruted States, 1800—ISlJ. 
.. Criminal RnJings of tho Bombay High Court, 1802—1910. 

.. Criminal I*rocedaro Code, 1898. 

.. Croke’a Reports, In the reign of ClwrJo I. 

.. Croko’a Reports in the reign of Elizabeth. 

.. Dcarsley and Bell, 1856—1858, Crown Casta. 

.. Dcaraley and Pearce’s Crown Coses. 

.. Dj,y*6 Election Cases. 

.. Dearaley’fl Crown Cases, 1832—1856. 

.. Dension’s Crown Coses, 1844. 

.. Dougias’s Reports, 1778—1784, K. B. 

,, East’s Reports, 1801—1812, K. B. 

.. East’s Pjleas of the CVown 
.. Ellis and Bleckbnm, 1832—1858, Q. B. 

., Espinasse’s Reports, 1703—2707, N. P. 

,.... Exchequer Division, Iaw Reports, 1875—1800. 

.Full Bench. 

j. Foster and Finlaywon, 1858—1867, N. P. . 

. - Poster's Crown l.a%v. 

,. I’roceedings of the Supreme Legislotivo Council, The Gazette of India 
Part V/. 

.. Haggard’s Reports. 

.. Hale’s Ple-is of tiic Grown. 

.. Hare’s Reports," 1841—1853. 

.. HawkinsV Pleas of tJic Crown. 

.. Hay’s Bepo^, 1862—18to. Calcutta. 

.. Hurlstone and Coltman, 1862—1865, Exch. 

.. House df'I.ord8. ’ 

.. Hobbart’s Reports. 

.. Hyde’s Reports, 1863—1804, Calcotta. 

.. Indian Appeals. 

,. The Irish Reports. 

.. Rbert's Government of India. 

.. Indian Jurist, New Series, 186&—1807, Calcutta. 

.. ladjanJiirLst, Old Series, 1862, Calcutta. 

.. Justice of the Pcae^ from 2836— 

Keble’sReports, K.-B. 

.. Sir Jolm Kelyng’a Bei»orts, 1673—1706, K. B. 




Explanations of abbreviations. 


L. J. Ch. 

.. I/»'r Journal Cliancerj'. 

.. Ex. 

,. „ „ Kxrlieqticr. 

M. C. 

.. „ „ ^lagiatrates* Casex. 

„ Mat. 

,, „ ,, Matrimoniitl Cases. 

„ P. M. & A. 

.. ,, ,, l*rohate. Matrimonial nnd Adniitulty. 

Q.B. 

.. „ „ Qacen’a Bench. 

L.L. J. 

.. Lkliore Law Jonraal, from 1920— 

L. R. C. I*. 

Law Reports, Common Pleas, 1866—187o 

L. R. C. C. R. 

.. „ Crown (Msc'* Rcscra-ed. 

.. Ch. 

.. , „ Oiancciy. 

M Ex. 

.. „ I'lxchrquer. 

.. H. I,. 

.. ,, ,, House of Lurd^. 

T. A. 

,, „ Indian Appeals. 

» E. 

.. 1 , „ ProKatc 

.. Q.B. 

.. „ „ Queen's Bench 

L. & C. 

.. Lelglt and Cave’s Crown Cases. 

L.T. 

.. Law Times, 1815—1658 

L T. N. S. 

.. L.aw Times, New Series, from 1859— 

L. ^V. 

.. Diw Weekly, Matlraa, from 1914— 

Lah. 

.. Indun Law Reports, Lahore Series, from 1D20— 

Zo-ili. Uas. 

.. Lahore (‘a.se3, from 1924— 

IaS, Kaym 

.. Lord Raymond’s Reports, 1694—1731, K. B. and ( 

Leach 

.. Leach's Crown Cases, 1730 -1788. 

Leo Warner 

. Leo Warner’s Native Slates of India. 

Levin 

Lewm'a Crown Cases, 1822—1833 

Liringstono 

Livingstone’s System of Penal Code for Loui^jaua 

Lof. 

.. Lofit’a he{Kirts. K. B. 

Mad. 

.. Indian Law Reports, Madras Series, from 1876— 

Mad. Jur. 

Madra-H Jurist. 

M U. C. 

., Madras High Court Reports, 1862-1875. 

M H. C. R. P. 

., Madras High Court Rules of Practice, 1912. 

M. L. J. R. 

.. Madras Law Journal Reports, from 1891— 

M, L, J. 

.. Madras Law Times, from 1006— 

M. W. N. 

Marsh 

.. Madias Weekly Notes, from 1919— 

(Jlarshall 1813—1816, a P. 

■■ (Marshall 1802—1803, Calcutta 

Maxwell 

.. Masncll on the Interpretation of Statutes. 

Mayne 

.. Mayno's Criminal Law of India 

JL Dig. 

.. Morley’ti Digest, Calcutta. 

M. &M. 

.. Slorgan and Maepherson’s Indian Penal Code. 

Mood Cr. C. 

.. Moody’s Crown Cases Reserved, 1824—1844. 

M.I. A. 

.. Moore’s Indian Appeals, 1836—1873, P. C. 

M. & Mai. 

Moody and Malkin’s Reports, 1827—1830. 

M.&R. 

Moody and Robinson. 1631—1644, N. F. 

IL & Scl. 

.. Maule and Seivyn, 1813—1817, K. B. 

M.& W. 

.. Meeson and Welt^, 1836—1847, Exch. 

Mod. 

Modern Reports, 1669—1732, K. B. 

N. A. C. 

.. Nizamut Adawlat Coses, Bengal. 

N. A. R. 

.. Nizamut Adawlat Reports, Bengal. 

N. L.R. 

.. Nagpur Law Reports, from 1906— 

Note 

.. Notes appended to the Dmft Penal Code IS'JO 




xx.xii 

N. W. I\ 

O. C. 

0. S. 

0. C. I). 

O. M. k H. 

V. C. 

I*. V. U. k 0. 

J‘. J. L. II. 

r, h c. 

1*. 3* J, 
r. I* II. 

P. 1* T. 

3\ L. 3V 
P.B. 

P. IV. P. 

Palm. 

PafL lU-jv 
VM. I* i(. 

PatmoH 
I'CtTi’ O. C 
PhilHraorc 
Ph(U({u 
lYtce. 

q. n. 

R»p. Isl 

Pep. i'nd 

B. J. P. J, 

B, R. 

K, &R. 

Rob. 

Roscoc 

Russell 

R. &R. 

S. J. L. 1). 

Snlk. • 

Stephen 

Stephen Dig. Cr. L. 
Step. Com. 

Stokes 

Sir. 

St. Tr. 

Sw. & Tr. 

Sty. 

Teunt. 

T. L.R. 

T. R. 

Tupper 


Utv or cniMrd. 

• • N. IV. P. Illijh Coort Beporiji, IgT.I 
.. Ondh Cneni from 

• • Otiflh Select Cosc^. 

.. Omlli fYiniln*! Bigtsf. 

.. O'XldUry & llattPMtVa Klwtlon fi\«e4. 

.. IMry Council. 

.. Punjab Chief Court Knl« »nt! Ordcm, IPll. 

.. fVinl«l Jtnlgmfate of I»wrf Hurnift, [gfi^—jpoo 

.. of the l>?I*f.athD Couneli of the Oorernor-Gencnil ©1 

Intlia. 

.. I'nlna lyiw Joumal. from )01&~ 

. • Punjab lyiw Reporter, from IpOO— 

.. I'flln.a Lair Time:*, from IPilK- 
.. J'atnt Iviir IVeekly, from IPl.—lPfS. 

.. Punjab Record, from 1S6-—-IDIP. 

.. i’unjab Weekly Reporter from 1W)&— 

.. PalincrV Refurta IIRP—ICr.p, K- R. 

.. I’.irlmiueotary Iteporta. 

• • /'atna fyiu-Rejiorter, from ftk.'3— 

.. l’atcr>on on the IJberly of theBobjeit. 

.. Perry'a Oriental Ca’iee. 

.. Phlllinmro on the Internationa! Xn^r. 

.. Philllp'a Comparatlro tVimmai JuTbprutlencc. 

.. lYi’ee'a Reports, Kxcfi. 

.. Queen's Beneb 1 .ah' Re]>orte, from ISdl— 

.. Indian Law Rq>ort«. Rangoon Series, from 
.. Kirat Report on the Penal Code by the Indian livw Commiv-uoneie, 
lilfG. 

.. Swoncl Report oa the IVaal Code by thelndian JiAW Commmionere 
1847. 

.. Rereoc/e, Judicial and Political Jonmal, CaloQttB. 

.. Revised Beporta. 

,. Rui^oU and Rjud’s Crown Caacs, J7PP—1833. 

.. Robert’s Reports. 

.. Roscoe’a Criminal Evidence. 

.. Russell on Crimes and Misdeujcanoore. 

.. Bussell on Ryan’s Grown Coses B«fier\-cd. 

.. Select .Judgments, Ijowcc Burma (1872—-ISD^). 

.. b.>lke!<l’» Reiwrts, 16CP-1712, 

.. Stcplicn’a History of the Criminal Law of England. 

.. Stephen’s Digest of CYimina! Law. 

.. Stephen’s Coaiaieataries on the Laire of Eagalsd. 

.. Stokes’ Anglo-Indbn Codes. 

,, Stninge’s Reports, 1795, IC R. 

.. State Trials. 

.. Swaboy and Tristam, I85S—3865. 

.. Stylo’s Reports, K. B. 

.. Taunton’s Reports, 1&07—-1919, C. P. 

.. The Times Low-Reports, from 1885— 

.. Dumfordand East's Term Reports, 1785—1800, K. B. 

.. Tuppet's Our Tndmti Protectorate. 



EXPLANATIONS OF ADBRBVUTIONS. 


xxxiii 


'Ubi Bap 
•Unrep. Cr. C 


•U. B. a M. 
•U. B. R. 

U. P. L. R. 

Vent 

Vea. 

Weir 

Wharton 

Wilson 

W.R. 

W. R. Cr. L. 
W. R. (Eng.) 
\Wym. Cr. 


., See above. 

.. Unreported Crinuoal Cosra of the High Conrt of Bombay 1862— 
1893. 

,. Upper Burma Court Manna]. 

•' Upper Burma Rulings, from 1B92— 

.. United Province* Iaw Reporter, from 1919— 

.. Ventriea ReporU, 1688—1691, K. B. tc C. P. 

.. Veeey’s Reporte, 1789—1817. 

.. Weir’s Law of Offences and Criminal Law (4th Edition, 1905). 

., 'Wharton's Law Lesicon. 

., Wilson’s Reporte, 1805—1817, K. B. & C. P> 

.. Sutherland’s Weekly Reporter, 1862—1875, Calcutta. 

.. Sutherland's Weekly Reporter, Criminal Letters. 

.. Weekly Reports, (Eng ), 1882—1000. 

,, Wyman's Revenue end Criminal Rulings. 


X 




526 


X*AW8 OP CBIMSS. 


[CBAP. xn^ 


(rptiiiSl delivered it, _ot attemptfcd to induce some one to receive it, as a 

genuine com, or aa a com of a different description. 

(4) That at the time he did ao, ho know that it had been operated upon. 

baUahlo-Jfot compoundaHo- 
inabie by Magistrate, Presidency or Brat or second class. 


Charge—I (name and office of Jl%t»trBfe, etc.,) hereby charge you (name of 
the accused) as follows ^ j \ j 

That yon, on or about the-day of-, at-, deUvoted to AB (or attempt¬ 
ed to induce AB to receive) as genuine a coin, to wit-, in respect of which an 

operation as is mentioned in o. 240 (or o. 247 or 248 or 249) of the Indian Pena! Code, 

to mt-, had been performed, and you thereby committed an offence punishable 

under s. 254 of tne Indian Penal Code and wit) in my cognizance. 

And I hereby direct that you bo tried on the said cliarge._^ 


255. Whoever counterfeits, * or knowingly performs any 
Co terf f G process of counterteiting, any stamp ® 

crSntT^I. issued by Govexmnenfc ^ for the purpose of revenue, 
shall be punished with transportation for life, or 
with imprisonment of either description for a term whicJi may 
extend to ten years, and shall also be liable to hne. 

Explanaiion.^^k person commits this offence who counterfeits 
by causing a genuine stamp of one denomination to appear like a 
genuine stamp of a diflferent denomination. 


COJfilEJfT. 

The remaining sectloas of this Chapter deal with offences relating to Govora- 
ment stamps. These stamps arc impressions upon paper, parclimeat, or any matenal' 
used for writing made by Government, mostly for the purpose of lovenuei 

This section is similar to s. 241 which deals with counterfeitmg of coins. 

1. ‘ Counterffiil 5 .*~-SeQ a. 28, supra. Engraving a stamp, like in some pans 
to a genuine stamp, and unlike in others, and then cutting out the unlike parts, and 
concealing the part cut out, amounts to conterfeiting a stamp. ^ 

2. 'Stamp/—This word is used in this and the following sections to denote 

the impression or mark sot upon the paper, parchment, etc. Xt includes postage 
stamps.* . . 

The word ‘stamp* must bo construed according to its ordinary meaning m 
the Engiisli language. An obliterated stamp can bo e stamp in tlio ordinary uso 
of the Enf’lish language. A stamp does not cease to bo a stamp because it is can¬ 
celled. A person selling a forged stamp, althougli it boars a cancellation murJe, 
commits an ofTence of selling forged stamps. * 

3. ■* Government/—See s. It, supro, and 2C3-A (4), tn/ra. 


pbactice. 


Evid ence.—Prove f 1) that the counterfeit was that of a stamp issued by Govern¬ 
ment for the purposes of revenue. , ^ 

(2) That the accused made such ^unterfeit; or that he knowingly pcriormeu 
any part of the process of counterfeiting. • j t ' 

Procedure.- Cognizable—Warrant— Bailable—Not componndablc—Triable 

by Court of Session 


* Tttmat CdUcci. JLerri J04S.. 

» tndun I'o«t Ofiif* Ait, VI of IM^e. *«- 


If. And ]7. 

« f 1911} 1 K- R. H'. 
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or figcnt in ih© ordinm* cowtso of his emplo/n^eot may maho tbo master or principal 
tnminally liable, olthoupb ho was not Aware of such acta ordcfoolta, and orcn where 
ibcy were ajjainst his ordera,* The same view is taken in India.* The following 
Aco the osceptions to the principle t!mt a master is not criminallv Hahlc for the 
acts of his sen’aot. 

1. Siaiiilortj hVrhj7»7y.—A aint»to may impose criminal liability upon the 
master as rcganls the acts or omissioiis of his servants. But in all such cases the 
question is whether upon tho true construction of the stotuto in question tho master 
is intended to be made criminally Tcapon?iblo for nets done by his sciA'ants in contra¬ 
vention of tho statute, where such acts are done within the acopc or in tlio course 
of tlieir oiiiplovnicnt.* Tho master is relieved from criminal responsibility where 
he proves that lie acted in good faith and had done all that it was reasonably 
Xiossiblc to do to prevent tJio commission by his agents and servants of offences 
against the Ptatutc. Similarly, it a servant docs that for which he is not employed • 
or if ho acta for his owm personal benefit tho master will not bo liable. ® 

License cases form a class by thcm^clvca in wliich the master is generally held 
responsible. 

Licenses tokcep ale-houses arc granted only to persons of good personal charac¬ 
ter, and it is obvious that the object of eo rcatricting the grant of licenses will be 
defeated if flic licensed person can, hy delegating the control and management 
of the house to otljcr persons who are altogether unfit to keep it, free themselves 
from the responsibility for the manner i« wluch the house is conducted,* Personal 
knowledge in the licensed person of the acts of his servants is not always necessary 
otherwise ennetments granting licenses to good persons would be of no effect. 
'Wliero the ecn'Rtit of a licensed victualler knowingly suppiie<l liquor to a constable 
on duty without tlic authority of his superior ofliccr os required by a statute, it was 
held that the licensed victuollcr was liable to bo convicted under 35 «k 3C Tie., c. 94, 

8.36,sub*8.2, although he had noknowledgeof thenctof his servant.’ In the case 
of license-holders it has been again and again decided that the responsibility should 
be upon the licensee for acts done by nn employee within the scope of his authority 
although contrary to tho licensee’s orders.* The wime principle is followed in 
India. Wlieic. therefore, the manager oi a licensed vendor o! arms, ainmumtion 
and militojy stores, sold certain militarj stores without previously ascertaiDiDg 
that the buyer was legally authoriml to possess the same, it was held that the licen¬ 
see was liable to punishment under » 22 of the Arms Ac t though the goods were not 
sold with his knowledge and consent.* Similarly, where the sm'ant of a licensed 
vendor of opium sold opium to a boy under the age of fourteen years the licensed 
vendor was held liable under e. 9 of tlie Opium Act. 


* Kalshury's o£ EngJand, VoJ. IX, 

p. 235. Approreil of and folloired in Varaj 
Id?/, y 924)51 Cal. 948,051. 

» Suffer AVy Khan t. Oohm Ilyitr Khan, 
(1866) 6 W. E. Cr. 00. 

® Coppen V. Moore {Ko. 2), flSOSI " Q' 
300, 313. ^?ec Ghmdi Churn ijoot^jte, 
(1&S4} 9 Cal Sl'J, which rstshhshfs t!ic i»on- 
hahilitv of thn master under «. 22 of the 
Indian Forts Act (XII of 1876), on the ground 
that llie proviaom of that section were not 
meont to apply to masters. Sec Jetvan^i, 
(1907) 0 Bom. L.B. 007, in tshich it ia befd 
that under enb-s. I of s. Ill at the Indian 
Emigration Act the Legislaturo intended to 
make tlie master liable for his aerrant’a acts. 
Seo also Uaji SJiaih itahoniad, (1907) 9Bom. 
I*R. 1059; Jaffer Uaji, (1908) W Bom. L. R. 
1053. SeeJSoKwr (10^) 21 A-LkJJl. 

481, wheretheaccused was convictedforpos* 
aessiBg cocaine witliout lawfnl justification. 


• iSoyfe T. S'wifA, [I9O0J 1 K. B 432 See 
Sehori Anl, (1911) 34 All. 146, mIjctp the 
eerrant’s net in taking unsutborized tolls 
was outeide the ecope of lug einployment, 
and the mnsior was held not resionsible. 
Sco Vttam Chond, (19U) 39 Cal. D44. 

• A»stO‘Afnertean Oil Compatiy, LimUed 
T. Jtfewmnji, [IPOS) 1 K R 530. See also 
Sameretts. narU{\SM)12Ci B B. 3G0. 

• Mossiy V. /fforrtse. (189-1] 2 Q B. 412. 
See also JSrooU v Maeon, [1902j 2 KB. 
743 1 ifmarg Kothth, [19Q3] 2 K B. 264. - • 

• JfuHmav. CofJins, (1874) L. R. 9 Q. B. 
292, 

• Cantrni.93iontrg of Police v. CaTlman, 

[18967 ^ ^65. See JBosely v. Daviee, 

(1875) I Q.B. D.84. 

• 2VeJa/i, (1900) 2 Bom. L. R. 52, s.c. 
24 Bom. 423. 

*• Bff^trA<?f,(19I2)34Ai;.319. 
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Where n particular intent or etnto of mind is not of the essence of nn offence, 
a master is eriminnlly liable for the act of his servant expressly prohibited by 
a statute, Imt he cannot be so made liable, if the statute provides for liability for 
permiltinp or causing u particular net, unless it is shewn that such act was done 
with the master's knowledge and n^sont, express or implied. * 

Statutes passed for the benefit of the public health and sanitation are con¬ 
strued in thesanic way ns licensing Acts.* Similar is the case with statutes dealing 
with revenue matters.* 

2. PiiWi'c »u»i.«n»ce.—The owner of svotks tarried on for his profits by his 
agents is liable to bo indieto<I for a public nuisance caused by acts of his agents, 
in rarrj'ing on tlic works, though done by them without his knowledge and contrary 
to his general orders. ‘ If persons for their own advantage employ servants to 
conduct works, they must bo answemblo for what is done by the servants even 
though they arc personally ignorant of the way in which tlie work is carried on and 


proprietor, if not living in the pretni<c3, might be liable for abetment. TJie English 
eases above referred to were held to be ot no authority on the construction of the 
provision of the Penal Code.* 

3. Neglect of tJuig .—If a person neglects the performance of an act, which 
is likely to cause danger to others, and entrusts it to unskilful hand.s he will be in 
certain eases criminally liable. Where an engineer employed to manage a steam* 
engine engaged to draw up miners from a coal pit, left the engine in the charge of an 
ignorant boy, who told him that he was unable to manage it, and in the absence 
of the engineer a man was drawn up, who was killed from the want of skill in tho 
boy to manage the engine, it was held that the engineer was guilty of manslaughter. * 


did not apply proper preoantions against its misuse.* But if a skilful person is 
employed the employer will not be liable in the absence of express malice.® 

The liability of a proprietor of a newspaper for acts of the editor in allowing 
libellous matter to be published ia now restricted by statute 6 7 Vic., c. 96, 

s 7.*® Before the passing of tho statute the proprietor was considered ■primi facie 
answerable for what appeared in his paper, but this presumption arising from 
mere proprietorship was rebuttable.** If the master as well as tho servant arc 
made liable under a statute for a certain course of conduct the servant alone will 
be responsible for au act done in contravention of the statute ** But the master- 
may be liable unless he shows good faith Thus, the provisions of s. 2, sub-s. 2, of 
the Merchandise Marks Act, 1887, which make it an offence to sell goods to which 
a forged trade-mark or false trade-description is applied, make a master criminallv 


‘ VarajLall, (1D24) 51 Cal. 9iS. 

* Prown V. Foot, (1892) CO L. T. 049. 
under Sale ot Food and Drugs Act, 1870 
Followed in Sew Karan v. Corporalton of 
CalctiMa, (1912) 39 Cal. GS2. Collman v. 
MilU, [1897] 1 Q. B. 390 under the Pub¬ 
lic Health Act, 1898. 

* Att .Oen. r. Siddon. (1830) 1 Cr. & 
J. 22'. AVhereatradcrharboursandoonccals 
smuf^ied goods he is hsbie in penalties for 
theillegal act of a servant, done in the condact 
of tho business, with ft view to protect 
smuggled goods, though the master be absent 
it the time, and the act is done bj the 


servant upon the exigency of the occasion. 


• • ■ nPam, 

» Lmn, (1850) 3 C. & K. 123, 

• Dixon, (1814) 3 M. &S. 11 

• Sneh Chandra Sircar, (1018) 17 A. L. J R. 
J43. 

*• Holbrook, (1878) 4 Q B. D 42. 

“ OulchFiehcr, (1829) 1 M & JIal. 433. 

*• itatsey v. ilorrias, [1694] 2 Q. B. 412. 
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liable for acts done by bl^ servants in conttAvrntion of the sectioji.' It was held 
similarly, whero gaming had taken place npon licensed premises to the knowledge 
o£ a servant of the licensed person who was in charge ol the premise^, but \ 7 ithont 
any knowledge on the part of the licensed peraon. * 

2 * And not otherwise,*—Those words rnpeal fd! former laws for tlic puntah- 

menfc of anv olTcnce whii-h is made punishable by the Code. On the strength of 
this scctim* the Calcutta High Court hai held that English precedents cannot be 
followed to enlarge the scope of the ctcoptions to a. 191) of the Penal Code, which 
ehould he regarded as exhaustive.* The Law Commissioners^ say; "We do not 
advise the general repeal of the penni laws now ocistingin the Territories for which 
we havo recommended the enactment of the Code. AVo think it will bo more ex¬ 
pedient to provide only that no roan almllbe tried or punished (except by a Court 
Martial) for any facts which constitute any offence defined in the Code, other»vise 
than aceocdlng to its provisions.” Acts or omissions made penal by any other 
statute but not by the Code will bo governed by that statute, ^eo s. 5 in/ra.^as 
to the Iaw.s not affcoted by the Penal Code. 

6, * Act or omission,*—See s. 33 ii\fra. 

4. 'Contrary £o the provisions fheroof/—".\fl penal .Statutes are to be 
construed strictly, tliat is to say, tho Court must see that the thing charged as an 
offence is within the plain meaning of the words used, and must not .strain the words 
on any notion that there has been a slip, that there has been a CTSusom'«#u*, that the 
thing is so clearly within the mischief that it must Imve been intended to be included 
and would have been included if thought of. On tho other hand, tho person 
charged has a right to say that the thing charged, although within the words, is. 
not within the spirit of tho enactment. But where tlic thing is brought within the 
words and within tho spirit, there a penal enactment is to be construed, ltk« aay 
other instrument, according to the fair common-sense mooning of the language 
used, and the Court is not to find or moke any doubt or arabjguity in the language 
of a penal statute, where such doubt or ambiguity would cli^rly not be found or 
made in the same language in any other instrument,"* Criminal enactments are 
not to be extended by con‘>truction. When an offence against the law is alleged, 
and when the Court has to consider whether tliat alleged offence falls within the 
language of a criminal atatuto, the Court must be satisfied, not only that the spirit 
of the legislative enactment has been violated, but also that the language used by 
■the legislature includes tho offence in question, and makes it criminal.® Nothing 
is to be regarded as within tho meaning of the statute which i.s not within the letter 
—which is not utearly and intelligibly described lo tho very words of the statute 
itself. ’ Also in the interpretation of Acts the elementary rule is to give full and 
accurate effect to every word used in them.® The Courts, in the exposition of penal 
statutes, are not to narrow the construction. They are to look to the words in the 
■firat instance, and where the words arc plain, they are to decide on them. If the 
words be doubtful, they are then to have recourse to the subject matter; but at 
ail events it is only a secondary rule.® The essence of a Code is to be exhaustive 
•on the matters in respect of which it declares the law, and it is not the province of 


* Copptn V. Moore {No. 3), [1898] 2 Q. B. 
-306. 

» Bond V Scans. {18S8) 21 Q. B, B. 249; 
RedQoie V. (1876) 1 Q B. I). 89- 

See 5<ji7ier«el v. Hart, (1884) 12 Q. B, B. 
*3G0, where ander wmitar circumstances the 
mMter was not held ItaHo hecauso ho was 
not in chare® ot the premises. 

» Kori 8inj. (1912) 17 CW.N- 297. 

* Coni.** 2nd Bop. ps, 536*535 and (18C6) 
.-3 31. B. C. App. vi. 


‘Per James, LJ., m Dgle v SlUoit: 
The ‘'Oauniret." (1872) L. R 4 P a 184,191. 
See also SiordJIunlinytower v. Gardiner, (1823) 
1 35. & C. 297. 299. 

• Per WUles, J., in Sri't v. WoJiwfon, 
(18701 L. R 5 C. P. 503. 61.3, 514. 

’ Koia Ldlang, {ISBl} 8 Cal. 224 { J/uf- 
samot Kesnr, (1918) 4 P. L. J. 74, r.B. 

• AfircAia, (189G) 18 Alt 304, 365. 

• The 7»iAa6</an/a of llodnilf, (1756) 
3 T. R. 96, 101 
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a Judge to disregard or go outside tJje letter of the enactment according to its 
true construction.' 

In the construction of codes the language of the statute and its natural meaning 
must be first examined, uninfluenced by any consideration of the previous law on 
■ • ■’ ’ ’ the plain language of a statute 

‘ ■ the legislature not to depart 

A penal statute should, when its meaning is doubtful, be construed in the 
manuer most fav’ourable to the liberties of the subjects, especially so when it is 
of an exceptional nature.® 

The following principles, as laid down in Slaxwell,^ will generally govern 
the construction of peual laws. 

The paramount duty of the judicial interpreter is to put upon the language of 
the lesislature, honestly and faithfully, its plain and rational meaning, and to 
promote its object. It is for the legislature, not the Court, to define a crime and 
ordain its punishment. It is unquestionably a reasonable expectation that, when 


-strict construction docs not indeed require or sanction that suspicious scrutiny of 
the words, or those hostile couclusions from their ambiguity or from what is left 
unexpressed, which characterize the judicial interpretation of nflidavits in support 
of ex pa'fe applications, or of Magistrate’s convictions, where the ambiguitr goes 
to the jtirisdiction. Nor does it allow the Imposition of a re-itrictcd meaning on 
the words, wherever anv doubt can be suggested, for the purpose of withdrawing 
■from the operation of the statute a case which falls botli witliin its scope and the 
fair sense of its language This would be to defeat, not to promote, the object of 
the legislature ; to misread the statute and misunderstand its ))urpose. A Court 
is not at liberty to put limitations on general words nhich ure not called for by tlie 
sense, or the objects, of the mischiefs of the enactment; and no construction is 
admissible which would sanotion a fraudulent evasion of an Act. But tlie rule of 
construction requires that the language shall be so construed that no cases shall he 
held to fall within it which do not full both within the reasonable meaning of its 
terms and within the spirit and scope of the enactment. \Vhcrc an enactment may 
•entail penal consequences, no violence must be done to its language in order to 
bring people within it, but rather care must be tahen that no one is brought within 
it who is not within its express language. To determine that a case is witliin 
the intention of a statute, its language must authorize the Court to say so ; but it 
is not admissible to carry the principle that a case which is within the mischief of 
a statute is within its provisions, so far as to punish o crime not specified in the 
statute, because it is of equal atrocitv or of a kindred ebaraeter with those which 
are enumerated. If the Icuislature has not used wonls sufllviently comprehensive 
to include within its prohibition all the cares which fall witliin the mischief intended 
(o be prevented, it is not competent to a Court to extend them. It is immaterial, 
•for this purpose, whether the proceeding.^ prescribed for the enforcement of tie 
penal l.nw be criminal or civiL 

The degree of strictness applied to the construetiou of a jieiial statute dcpendt<J 
•in great measure on the severity of the statute WTieti it merely imposed a pecuniarv 

* Per Lord Parey in Oil-*! r * On tUr Int«rprtttt'on c-f Ftatute* (5th 

PnrfrianunJ. (1002) 29 C«?. "U7, 715, •! Bom Eda.), 111. X, p. 425. sL-o BUrLitone'* 

L. n. 793,79(5, rc. Cci3iamt«rJ'~i on the LAvt cf ErjUed (4*.h 

* Stfish CJiaftire Cf‘nl-rartTrti v. Ejn Edn.1, Vol 1, p. 62. 
i>>v3l Df. (Ifl^O) 4S Cal 

* (1S7C} 1 Bom. SOS, 

311. 
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penalty, it was construed loss Btrictfy than where the rule was mvohed in 
favorem vitas. 

A atriot conattuction requires, at least, that no ease shall fall within a penal 
statute which does not corajirise all tire elements which, whether morally material 
or not, are in fact made to constitute tto offences as defined by the statute. As 
illustrative of the rule of strict construction, it Las been said that while remedial 
laws may extend to new things not in etse at the time of mahing the statute, penal 
laws may not. Omissions, which are available from the text and arc the result 
of accident, cannot be supplied in penal laws though they may probably be supplied 
in remedial laws. 

Tlie nile o£ strict construction, however, whenever invoked, conies attended 
witli qualifications • ’’ rules no less important; and it is by the light which 
each contributes ^ ^ ' d^rermined. Among them is the rule 

thatthatscnscoK. . * , , ■ *-•"> \<dth the context, 

and promotes in the fullest manner la. „; ■ ‘ * igislature. Tie 

paramount objects, in construing penal as well as . • is to ascertain 

the legislative intent; and the rule of strict construction is not violated by permit¬ 
ting the words to have their full meaning, or the snore extensive of two meanings, 
when, beat cfiectuating the intention. They are, indeed, frequently taken in ^e 
widest sens-’, sometimes even in a sense more wide than ct^'inologicany belongs or 
is popularly attached to them, in order to carry out effectually the legislative 
intent, or to use Lord Coke’s words, to suppress the mischief and advance the- 
remedy. 

The tendency of modern decisions, upon the whole, is to narrow materially 
the difference between what is calted a strict and a beneficial construction. All 
statutes are now construed with a more attentive regard to the language, and 
criminal statutes, with a more rational regard to the aim and intention of the 
legislature, than formerly. It is unquestionably right that the distinction should 
not be altogether erased* from the judicial mind ; for it is required by the spirit 
of our free institutions that the interpretatiou of all statutes should be favourable 
to personal h'bertj*; and it is still preserved in a certain reluctance to supply the 
defects of language, or to eke out the meaning of an obscure passage by strained or 
doubtful inferences The effect of the rule of strict construction might almost be 
summed up in the remark, that whore an equivocal word or ambiguous sentence 
leaves a reasonable doubt of its meaning which the canons of interpretation fail 
to solve, the benefit of the doubt should be given to the subject, and against the 
legislature which has failed to explain itself. But it yields to the paramount rule 
that every statute is to be expounded according to its expressed or manifest inten¬ 
tion ; and that all cases within the mischiefs aimed at are, if the language permits, 
to be held to fall within its remedial influence. ^ , 

The phrase 'intention of the legislature’ is, says Lord usteon m o^’tonicit 
wSa’cmon <C Ca.,^ a common but very slippery phrase, which, popularly under¬ 
stood, may signify anything from intention embodied in positive enactment to 
speculative opinion a* to what the legislature probably would have meant, although 
there has been an omis.sion to enact it. In a Court of Law or Kqnity, what the 
Lcgislatiireintendcd to bedonc oruot to be done can only be legitimately ascer¬ 
tained from that which it has chosen to enact, either in express words or by 
reasonable anti necessary implication. 

Bfporls cf the Jodian taw Cotomlsslooers.—Reteronce is permissible to these 
reports.* 


1 {ISOTIA-C. 22.35. 

•Jn fcJIw. (ISCf;aiL.J. BanIcty.ST} 
ftsiib i/coM T. i’ua. (ISM) B Horn, 

2tl I 


616, €25; O^ulet. (1031) 7 AIJ. 44; 
ffiuMjet Sannyai r. //int (JBOO) 17 

CaL652; contra. TarvebtatASircar r./Vofono 
Cfiemar Ohtui, (1R73) 10 W. 2L 49. 63. 
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PfoewilBf* of the LffliUtlre ConncI!.—Kcfcrrncc to these is not permissible,^ 
but in Knplsnil these nre rcfcrrc<l to.* 

Report! of Select Committees of the LejIsUtlM Council. —The Prisy Council has 
disapproved of any referenee to these TC|>orts,* Imtin Knglnnd they arc referred 
to.* They have been referred toby the Mndwa High Cotirt in a cn^c after the Privy 
Counril decision.® 

Statements of Objects and Reasons.—The Prisy Council lias disapjiroved of 
any reference to these* !mt they were Kdcrnnl to by tlie Pombav High Court in 
a ease* after the Privy Council doclsion. 

Heatings. —The headings of different portions of a statute can be referred 
to, to determine the sense of any doubtful expression m a section ranged under 
any particular heading. ^ In cases of doubt Courts may be gnirled by the position 
in 'an Act of a particular section. 

Marginal Notes. —The marginal notes to sections of an .Vet cannot be referred 
to for the purpose of construing the Act.® They arc no part of the Act.® A 
maiginal note is merely an abstract of the clause intended to catch the eye. 

Provisos.—Tn construing a section full and natural meaning should be given 
to a proviso if any,®^ 

niaitratlons.—Illustrations do not, in logoi strictness, form part of on Act, 
and arc not binding on the Court. * - They furnish some infliciition of the presum¬ 
able intention of the legislature. They are not binding when inconsistent with the 
language of the section. They ought not to be construed os limiting the right 
given by the section.*® They may be useful so far ns they pxphun the meaning 
of the section, but must never be allowed to control its plain meaning, especially 
when the effect would be to curlul a ng'it, which it would, iii its ordinary sense, 
confer.*® Put the Pcivv Council has laid down that illustrations to an Indian 
statute are to bo taken as part o! the statute *® 

P«n tuailon. —Piinctiutiou is to I e taken into consideration in interpreting 
an Act * ’ 

5. ‘ Within the said territories.'—That is, the territories mentioned in 
21 & 22 Vic , c lOG If tlie offence is committed outside these territories it is 


* Bal Gtinjadhaf Tilnl, (1897) 22 Boiu. 
125,128 s TheAdminiitrdtor-GtneTalojBfujol 
r. Prtm Lnl ilttlhel:. (180,7) 22 Cal. 7R3. P.f . 
Krishna Ayyangar v. Ka^optnimaX PilUii, 
(1919) 22 Horn L. R. .'jfiS, r.c. , Dim Xalh 
Pal V. Bah Sail Prasad, (1922) C. L .1 
220. 

* In re Meic, (18C2) .31 I. J Banl.c\ s7 , 
Uebbert v. Parches, (1S7J) LB 3 P C 

049 ; DUhop of Oxford. (1879) 4 Q B. D .>15 

* The AdminulraiOT-General of Bengal v 
Prem Lai MuUick, sup ; Krishna Ayyangar 
V. Nallaperumal Pdlax, niiyi., Dma .YatA Pul 
V. Baja Sati Prasad, sup. 

*. Drummond v. DrumiiioiiJ, (1866) L. R. 
2 Ch. App. 32, 4S. 

* Assam v. Pal/Auma, (1897) 22 Matt 4yi, 
-604. 

* Chuntlal y. JIanishanlar, (1893) IS 
Bom. GlC. 

* The Directors, etc., of the Hammersmith 
dr City By v. Brantl. (18G9) U R. 4H. L. I71. 

* BaJraj Kuntcar v. Jagatpal SinjA, (1904) 
26 All. 393, 40G, s.c. 11 Bom. L. B. ol<i 
p.c. JIahomed Ayoob, (1900) 2 Bom. L. It. 

-918 5 Sheihh Chamman, (1919) I P. T. 11. 


* Dulki 2IuUah r Ualtcai/, (1695) 23 
Cal S3. 30; Clay<lor \ Green, (1868) L. R 3 
C r 511 , .<?««on V (issg) 22 Ch D. 

511 

•• Attoiney-Otnfial Great Eastein Bail- 
i»oy Co . (1679) 11 L'li D 449, 405. 

*• .l/awyamoMjoM Ditbre v Sonainoni 
Z)a6r«, (1832)8 Cal t.J7 
** Dabey Sahat r Ganeshi Lai. (1S75) 
1 AU. 34, 30, F.B. 

Falirapa, (1890) 15 Bom 491, 490; 
Satis Chandra ChakraiarU v. Ram Dayal De, 
(1920) 48 Cal 390; .Ym-V ya, (1915) 8 L B. R. 
306,311. F.a 

'* OoS-inda PiUai v. Thayammal, (1904) 
23 3Ia<L67. 

** Koylaih Chunder Ghost v. Sonatum 
Chung Bnrooie, (1881) 7 Col. 132, 135 ; Maho¬ 
med Syedol v. J’coA Got, (1916) 19 Bom. 
L. R. 157, p c. 

*• Lah Balia Mai v. Ahad Shah, (1918) 
21 Bom. I,. R. 5o8, p.c. 

Taylory. Bleach, (1914) 17 Bom. 1. R. 
56; Anantapur v. Kaltkhan, (1912) 12 
31. B. T. 224. 
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not punisimhie under the Penal CocJe,* it Ims been madc so'by means ot 
special provisions such us ps. 3, i, lOS-A, etc., of the Penal Code. 

^ By the terms of tho Statute 21 A 2o Vie,, c. 101, the exercise of iuriadiction 
jn any part of His Sfaicsty’s Indian tcnitoric.s hv tlic inp:h Courts vra$ meant 
to be subject tt>^ and not exclusive of, the general lc«lsjAtive power of the Governor* 
General in Cotineil An exercise of legislative Rutliority by the Governor-General 
in Council, whereby any place or territory is removed from the jurisdiction of the 
High Courts, is one cxprc.ssly contcnip2ot<^ by the Statute 2-* A 2.5 Vie., c. 101, and 
by the Letters Patent issued under that statute. - 

TmUorbl jurJsfll.tJon.—-The general territorial jurisdiction of a State c.rtcnds 
into the sea as far ns n cannon shot will reach, which is usually cnlculatcd to be a 
marine league, or three miles. The territories, strictly speaking, of a State includer 
therefore, not only the compass of land, in the ordinary acceptation of the term, 
belonging to such St.ato, hut also that portion of the sea Inng along and washing 
its coast, which is couimoufs' called its ‘ maritime territory/ It Is by the assent 
of nations thnt the three-nrile belt of sea has been brought under the dominioa 
of ever)’ State. 7« the P/o«c>n/o ci^c> the question arose whether the British 
Courts had jurisdictiou over a foreigner in command of a fotciern ship, who whilst 
passing within three miles of English shores, ran into a British ship and caused loss, 
of life. It was held by seven out of thirteen judges that in the obsenee of statutory 
euactnacut the central criminal Court had no power to try such an offence. This 
decision led to the passing of the Tcrritorml IVaters Jurisdiction .4ct,* which has 
been extendoel to India. 

Prior to this decision andbcforcthe enactment of tiie TerritorianVaters Juris¬ 
diction Act, the Bombay High Court had held that an offence committed on the 
high seas but within three miles from the coast of British India was punwhable 
under the Penal Code as being committed within the territorial limits of British 
India. In this case certain of the inhabitants of a village sallied out in boats and 
pulled up and removed n number of fishing-stakes lawfully fixed in the sea within 
three miles from the siiore by the villagers of n neighbonring rillage and it was 
iicld that the local criminal Court had jurisdiction over the offenders, and that the 
Penal Code was the substantive law appheaUe to the ease. * 

Sections ol the Temtorial'Waters Jurisdiction Act says . AnoneneecoTfimit- 
ted by a person, whether he is or is aot a subject of His Majesty, on the open sea, 
within the territorial waters of His Majesty’s dominions, is an offence within the 
jurisdiction of the Admiral, although it may have been committed on board or by 
means of a foreign ship, and the person who commiltcd such offence may be arrested, 
tried, and lumishcd accordingly.” , , » x x. 

'' Offence,” as used in this Act,means, “an act. neglect, or defaidr ot such » 
description as would, if committed within the body of a county in England, be 
punishable according to the law of England ’* (s. 7). The juri®dierion of the 
Admiral ” includes the jnrisdictioB of the Admiralty^ of England and Ireland, or 
either of such jurisdictions as used in any Act of Parliament; and for the purpose- 
of arresting atir person, the territorial waters shall be doeiueJ to be within the 
jurisdiction of any Judge, Magistrate, or Officer having power to issue warrants for 
arresting persons charged with offences committed within the jurisdiction of sucb 
Judge. Magistrate, or Officer (ibid)- “ Territorial water ” means ” such part of 
the sea adjacent to the coast as is deemed by international law to be within the- 
terriiorial sovereignty of His Majesty j and for the purpose of any offence under 


I Sea a/oerfla CAeUy. {ISSl) G Bora. 33S, 
r.n. Act VJIl of 18S2. b. 0, vas passed to 
nullify the effect of this deeSaon in rwpect of 
property. 

» SuraK {1S7S) 4 Cal. H?. r.c 
» Or Kvjn, fJS761 L. R. 2 Er. £>• 

Sec Att.-G«n. /or Vniie^ Co^umhs v, .4».- 


Oen forOaMia,{mi\A. C.W3,m s Sure: 
tary of State for India v, Sri Rajah Ch/Uhm* 
Jtama liaoJlGlG) IS Bom. !>. U 1007, RC. 

‘ 41 * 42 Vic., 0 73. 

» Kaitya Rama, (1871) 8 C. It. 0. (Cr. 
a}C3 
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this Act it means any part of the open sea \cithm one marine league of the coast 
measured from lou'-wafer mark ” (Hid). 

“Proceedings for the trial and punishment of ft person, who is not a subject 
of His Slajesty, and who is charged with any such offence as is declared by this 
Act to be within the jurisdiction of the Admiral, shall not be instituted in any 
Court of the United Kingdom, except with the consent of one of His Majesty’s 
Principal Secretaries of State, and on his certificate that the institution of such 
proceedings is in his opinion expedient, and shall not be instituted in anv of the 

. . »•». nr . , , jT.-1 Tr , . I . 


be instituted.” (s. 3.) 

It has been acknowledged by all nations that the Courts of a State have 
jurisdiction over its ports and harbours, the mouths of its rivers, and its land 
locked bays. Tliisprinciple has been followed in an old Bombay case. ^ A foreigner 
committing an offence in any such place will be amenable to the jurisdiction of 
British Courts, whether or not his act amounted to an offence in his country. The 
accused was indicted for an unnatural offence committed on board of an East 
India shij), lying in St. Katherine’s Docks. It was argued that he was a native 
of Bagdad where his act would not have amounted to an offence. But the Court 
held that that was not a legal defence.* 

Amendment.—After the word ‘ territories ’ there was the clause “ on or 
after the said first day of Jamiar}*, 1862,” but it was omitted by Act XII of 1891, 
Schedule I. 

PRACTICE. 

Jurisdiction,—^^^lere it is doubtful whether the offence is committed in British 
or foreign territorj’, tlie ejucstion of jurisdiction cannot be fully determined unless 
the Magistrate proceeds with the investigation and states wliat in In-* opinion is 
proved by the evidence of the witnesses.’ 

3. Any person liable. Uy any Jaw jiasscd by tJic Governor 
General of India in Council,’ to be tried lor an 
ofTence committed beyond the limits of tlie said 
tcrritorie.s shall be dealt witli according to tlie 
provisions of tliis Code for any net* committed 
beyond tlie said territories in tlie same manner 
as if sucli act had licen committed witliin the said 
territories. 

C 0 M 51 EXT. 

This section only apj'lios to the case of a person who, at the time of com* 
luitting the .offence charged, was amenable to Briti-'h Courts * This and tlie 
following section relate to the extra-tcrntorial operation of tlie Code. 

1. *By any law passed by the Governor General of Indlft in CouneiL'—The 
effect of these words is apparently to restrict the operation of the wrtion to the 
specified in the Indian Extradition Act* ands«! 186 and IS** of the Criminal Proce* 
dure Code. If an Indian commits an act in Enirland whhh i« not an offeme in 
that countn* (e •/., adu!ter>') but is j’umshaMe under the Pena! Code, he may be 
pro«oc«ted m India. A native Indian subject of Ifi« 51aje5tv. being a foldi'f in 

* Etmb llrr^im, (1SJ5) r«fr«’» Onettal (ISC^l 9 W. II. Jji. 

Ca*e», 5T7. aryuiuft:!* jd Dt <IST3J 10 P H. T, (CV 

(m'9) )i iv>ni. L. n. 1:^3. rif^s) p. i:. nv y> <f 

* r^cf, (IR3CJ7C, A P. 45«. (1^93) P. U. Ntk.7<f 

•.Vrr Ctittf T. .VcbfTd^teik •XVcflS«a 


runishmont of 
offences committed 
bejond, but wh/ch 
by law may be 
Incd within, the 
tcrritoric*. 
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the Indian Army, committed a ihuTder in Cyjmis while on service in such army» 
^nd was charged with this offence at Agra. It was held that he might he dealt 
■with in respect of such offence hy the criminal Court at AgraA 

hepslativc 'Power»'—The Government ol India, says Ilbert,- is the creation 
•ofstatute. Its powers are derived wholly from ' 

•with reference to persona, places, and subj^st-i . '• 

hy which they are conferred. The power of thf *'■ ■ ■ ■■■.■ 

•was conferred i 

(o) Aa to servants of Government in alKed Kative States by s. 22 of the Indian 
'Councils Act, 1861 ^; 

{h) A? to all British subjects of His irajesty -within the territories of Native 
Princes whether in the service of the Government of India or othefnasc by s. 1 of 
the Government of India Act^; 

(c) As to all persona being native Indkn subjects of His Majesty, without 
and beyond, as well as -within, the Indian territories under the dominion of His 
Majesty by s. 1 of the Indian Councils Act, 1860^; 

(d) As to His dlajcafcy’s Indian Army serving anywhere by s. 7S of the Govern* 
ment of India Act,^ save by the Indian Councils Act, 1861. ^ 

‘2. * Act.*—It includes omission as well (s. iu/rtt). 


Extenaon of 4^ 'piie provisions of this Code apply also to 
■toiiai offeneca. anv oucncc Committed by— 

(1) Any native Indian subject^ of Hei Majesty in any place 
■without and beyond Hribisb. India-; 

(2) Any other British subject within the territories of any 
Native Prince or Chief in India: 

(3) Any servant of the Quecn,^ whether a British subject 
or not, within the territories of any Native Prince or Chief in India. 

Explanfition.—in this section the word ’offence* includes 
every act committed outside British India which, if committed 
in British India, would be punishable under this Code. 

ILLUSTRATIONS. 

a toutic, who is s. utvtvvc Indtftu subj<^t, commits tv uiutdcr in Ugnnda. 
He enn be tried .-ind oonvict^’d of Tnuolcr in nny pl.'icp »» British India in wlucii lio 

mav >10 found , • r* i - it 

' {'/) n, a {CiifoiKMH .«nbjcct, commits a murder tn Ka-'-fumr. JJR can 

bo trwd and * 'Uivn-tod of imudor in any place in India m whick Iio may 

be found. ^ 

(c) C. a foreigner, wb.. in the sen-ice of the Pimjab (..ovomiui-nt, comtmts 
n inurdor in .Ihind. He can be tried and convicted of niurclernt ony juaor jn iJntidi 
India in whidi itc niav lifi fournl ■ , 

(<fl r>, a Hriti.n suijret livun! in Jii<lorr, iti-.twate, to commit a munler in 
Boinliay. B j. cniltv of alicttins mnnlcr. 

COMMENT, 

Object.—Tin- jiTcscnt aettion 4 Ontiwtv'wl By .Ut IV cl IMS) ctiows itie 
«ient to «Ufcli the CVlc non- applic. to offenect corntnittcii outsiilo liritiaU India. 

“ \t the (tec the Indian I’fnol Code wnt pa.-jcil, that is to cay, in I8C0, Parliament 
liad colifcrrcil on the Indian Losiilatnn- the imtfcr of dcalinK with c.xtra-territorial 

1 fcm.ia Si.j. rtV!5i; an. !W. t.«. 

* Got«ttics«8r ^ Iad)», Cb. \TI, 

« 2* A; 25 V»?«. e. «*?. 

« 2S i 29 e. 17. 


» 52tanVtc..c.S-l. 

' VViILJV,c.*s7. 

1 2i i*', Vic., c.nl, 1.22. 
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ofTcnff*' tn on<' I'aninilir r.i**', whpm th** ofIcnr<* wns commift»'cI by a 

p<*n'nnt of GovcmTiirnt.Hiit ipfiO Parllintmt hn? conforrod various 

r'xtra-t^'rriioriil powrpi on tho Indian .Wo think it is ripht and 

ronvonionl. in iho ra«" of tho Codo like tlio Indian IVnnI Code, timt the 
oxtonl of if« oxtra-t/'rntori.'il op^'ration "hoald nppoar on t!ic faoo of the Co<lc 
{(•rlf.”* 

Principle.—I'ndfr the fipif rjausp Xntivo Indian sniijoou of His Hajoaty the 
Kinc-Kmj'oror "’ill bf triahlo in Ilriti«h Indl.i for ofloncos committed by them at 
anv plaro out of Hriti'h India. Und^'r tl»c second ckiuso any Kiiropcan IJritish 
subjort who f fiinniji n an ofTcn<'o within the territorioa of any Xativc Prince or Chief 
in India will be triable in Untidi lndi.a If such person commits an offence within 
the Trench or Portuguese territora* in India he cannot be tried in British India. 
Clau«e.‘3 pives juri«diction to tra* servants of His Jfajesty, whether Britlsli or Indian, 
for offences rnmmittetl by tliein in the territories of any Xativc Prince or Cliicf in 
India. 

1. * Kative Indian lubject.'—Tliese wonls mean only native subjects d- jure 
and not dr fncto. Oera«ional rr-idenees in Hriti^h territorj' cannot be taken to 
render n person who is not dr jure a subject, a sulijcct for the purpose of criminal 
jurisdiction beinp oxerrised over him for an act committed in a foreign territory, 
which, if commitfe<l within Britidi territorj*, would have been an offence copnixablo 
by Briti«h Court.s * The term ‘ Xativc Indian subject of His Slajcsty ' docs not 
include* servants of Hisnfajesty,'* It has been roheld by the Bombay High Court 
in a case in which the necu*e<l was a Talati in Uie Briti.sh territorj* but his family 
belonged to a village in llie Baroda State and he was bom there. His services 
were lent bv the British (lovomniont to the Camhay Slate, ^\^lilc serving there 
he took bribes and was convicted by the First Class Magistrate of Ahmcdabad 
within whoso juri'diction he was found and arrested. It was held that tlic accused 
was not a ‘ Xativc Indian subject of His Majesty ’ within the meaning of a. 188 of 
the Code of Criminal Pfocc<lure, and that as ^servant of the Queen ’ tlic Magistrate 
had no jurisdiction to trj* hin\ for on olTcncc committed m a foreign state. 

The Jegi«lative authority of the Government of India is cxprcsslj’ declared to 
extend to all native Indian subjects by s. I of tlie Indian Councils Act, 18G9.* 

2. ‘British India.'—See s 1C, tn/m, as to the definition of this term. The 
General Clauses Act says that ‘ British India ’ shall ~'**- 

within Ills Majesty’s dominions which are for tin 
Majesty through the Governor-General of India or * ' 
officer subordinate to the Governor-General of India.* 

The word ‘ India ’ means British India, togcUicr with any territories of any 
Native Prince or Chief under the suzeraintj* of His Majesty exercised through 
the Governor-General of India, or through any Governor or other officer sub¬ 
ordinate to the Governor-General of India • 

3. * Servant of th« Queen.’—See s. 14, infra The legislative authority 
of the Government of India is expressly declared to extend to “ all servants of the 
Government of India within the dominions of Princes and States in alliance with 
His Majesty.”^ The servant may be a Native Indian subject or a European British 
subject or a foreigner. 

Crimes committed outside British India.—^Where an offence is committed 
beyond the limits of British India but the offender is found within its limits two 
contingencies arise 


• O. I., (1897) Part VI, p. 238. 

• Fakir, (1884) P. R. No 1 of 1885. 

• Nalioarai, (1891) 16 Bom. 178. 

• 32 & 33 Vic , c. 98. s. 1. 

• ActX of 1897, 8.3(7); The Interpreta¬ 


tion Act, 52 & 53 Vic., c. C3, a. 16 (4). 

• The Oeaeral Clauses Act, e. 3 (27); 
The Interpretation Act, s. 18 (6). 

’ 2t & 25 Vic . c. 67, s. 22 
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{H The oSender may be ^ven up for trial in the countrv where the oSence 
was committed (Extradition). 

(II) The offender may be tried in British India {Extra-territorial or Ex- 
territoTial jurifdklion). 

(I) Extradition.—The scene of offence committed outside British India mav 
be— ^ 

(1) Any of the Native States in which the Govenior‘GencraI or Governor 
has a power and jurisdiction through a Political Agent; 

(2) a foreign state ; or 

(3) some part of His Majesty'a Dominions. 

(1) Before passing of the Foreign Jurisdiction and Extradition Act (XXI 
of 1879), extradition, as between the British Government and some of the Native 
States, was governed by virtue of special treaties J “ But such treaties have become 
obsolete owing to the passing of the above Act which afforded a much quicker 
remedy.” Many of the Native States have by subsequent agreements given up 
their rights under treaties after the Act came into operation. This Act has been 
substituted by the Indian Extradition Act of 3903, s. 7 (i) of which says: 
"Where an extradition offence (».e., any such offence as is described in the first 
schedule of the Indian Extradition Act) has been committed or is supposed to have 
been committed by a person, not being a European British subject, in the territories 
of any state not being a foreign state and such person escapes into or is in British 
India and the Political Agent in or for such state issues a warrant, addressed to the 
District Magistrate of any district in which such person is believed to be, or if such 
person is believed to be in any Presidency Town to the Chief Presidency Magistrate 
of such town, for his arrest and delivery at a place end to a person or authority 
indicated in the warrant, such Magistrate shall act in pursuance of such warrant 
and may give directions accordingly.”® The PoUtical Agent is not empowered by 
this Act to demand the extraihtion o! a European British subject. Such n person 
will be dealt with under s. 188 of the Code of Criminal Procedure. 

Such requisition must come through tho Political Agent for such state if there 
ia any. 

Magistrates in British India may issue warrants to arrest persons having 
committed offences ia Natives States on such information or complaint and on 
such evidence as would justify the uoue of a warrant if the offence had been com¬ 
mitted within the local limits of his jurisdiction, and surrender them to tho states 
Trithin whose limits the offences are committed even without a requisition (s. 10). 

But the provisions of the Act shall not derogate from the pcoviaions of any 
treaty for the extradition of offenders, and the procedure provided by any treaty 
shell be followed (a. 18). ., 

(2) Where the scene of offence is some foreign state f*.*-., a state to which, 
for the time being, the Extradition Acts 1870® and 1873* opjdy) the fugitive 
criminal may, if the Government of Indio or the Local Government thinks fit and 
the offence is one of the offences mentioned in tho first achedule of the Indian 
Extradition Act and is not of a political character, be aurrendered on a requisition. 

In order to constituto an offence of a political character, there must be two 
< jmoro parties in the State, each seeking to impose the Government of their own 


* Tiralit* and SJaimutl*, 

and Kstste Eialw uf India. 

p.337. 

’ • A I>istnct Msmatrate »ho la addrmvd 
with « to axfcutwa of a 'irarrant tswed 
by A ef a Xante Slate oBder 

tfcu e*»ction t3u*t in punaanw of aacli 
warrant ard tw co aothority to 


wlicihtr ft prima /arte taso paJHlt agaiivst 
the ftctmed or nottOiycH Chand, (IWV 
1* lU Xo. 3 ol 

• 33 A 31 Vic., c. SS. 

• 30*37 \V.,c. 65. 

• Tb** Io<hftfl KxtrwMion Act. «. 3. 

<fce procwlijfft Uid <io»n in thu 
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section icfcrs to oJTcnccs soid to have Ijccn committed in nn}' Iwitoiy and not 
to oflenrcs committed on the )ii>h Pens.* 

^ The word ' tound ’ in the section tnnst lie tnk'cn to menu, not wltcrc n rerson 
i*! dicoovorcd, hilt where lie is nctuaHy ^recent.* A man Iiroufht into n place 
Against Ins will can he said to he founu there.* In the Knsih Conj^iracj’ cose fbe 
qiicstion aro.«e whether the Sprrial Trihiinal hrd power fo tiy one of the acewred 
who had c.srnpcd at 3Inr?cil)cs from the cnatody of Tolice OfTiccifl, charped with 
the duty of hnnpinp him fiom London to Domlmy, hut was rc-aiicstcd there and 
brought to I!oinlmy and committed for trial by the Special hfopistratc nt L’osik. 
It was held that where the accused was in the country and wn.s charged with an 
offence under the Tenal Code it W'ou'd not avail him to sny that he was brought 
there illegally from n foreign rountr)'.^ 

Cases.—Wheie a eerlinrate under $. 18S ot the Criminal procedure Code Is graKted.— 
A Kalivc Indian subject of Ifia hfojcaty conunitted theft in the ferrffory d 
a Kalivc State, and was discovered in the territorj' of another Native State, and 
from there brought down or came of hia own accord to Ahmedabed. A certificate 
was granted by the ToUtical Agent that ihe offence ought to be inquired into in 
British India. It was licld that the Sessions Court at Ahmedabad was competent 
to tr\’ the accused.^ 


Where no ecrtiacate U obtained under s. IBS ot the Criminal Procedure CeiK - 
The accused, Kntive Indian subjects of His Majesty, were charged with committing 
criminal breach oi trust in respect of certain property cntnistcd to them as carriers. 
The offence was alleged to have been eomnutted in the Portuguese tewtoxy, fad 
they were found at a place in British India. It was held that they could be tried, 
where found, under e. 188 of the Criminal Procedure Code, and the proviso to that 
section had no application as there was no Political Agent in the Portuguese terri* 
tory. * A mmor girl (under sixteen years) wos taken by the accused from Sholapur 
to Tuljapuf (foreign territory), cna there dedicated to the goddess Amba, with 
intent or knowing it to be likely that she would be used for purposes of prostitution. 
The accused was convicted of an offence under 8. 372 by the District Jlagistrate 
of Sbolapur. It was held that as the offence of the disposal of the minor took 
place out of British India, the Magistrate had no jurisdiction to try the offence in 
the absence of a oerlificate of the Political Agent or the sanetioa of the Local 
Government as required by s. 188, Criminal Proceduro Code.® WTierc a District 
Magistrate instituted criminal proceedings in British India against a Native Indian 
iubject, in respect of certain offences committed by him in French tenitoiy, with- 
out a certificate under e. 188, Criminal Procedure Code, it was held that although 
the Magistrate was the Political Agent who might have certified under tliat section^ 
the proceedings Were void for want of such certificate.* The Allahabad High 
Court has similarly held that the absence of the certificate of the Pohtical Agent is 
an absolute bar to the trial.® 

The accused enticed nway a married girl, under sixteen years, from the house 
of her father, where she was temporarily string, in the territory of the Maharaja 
- of Kashmir. The girl was made to leave her home on a deceitful message, and was 
BubBcquently persuaded to go away with the accused. The accustd induced her 
to file a petition at Gujarat, in the British territory, to tie effect that slie was with¬ 
out a guardian and was going to settle there to practise prostitution. He also 


» J/fln«<IPXt7»p,(lOI7) 19 Bora. L. R. 627, 
3Bori. Cr C. 111. 

* Haaanhl. (1882) 6 Bom. 622. 

* Sattler, (1858) 27 L. J. (M. C.) 4$, 

‘ Finawal Damodar Savarkar, (I910J 
' 13 Bom, I*. R. 296, S04; 1 Bom. Cr. C. 26. 
34. SetSh€tc Bur, (iVO}) 7 Samih-H. S3, 
86. in which the Chief Conrt ot Burma hse 
fahen a different riew of the Brivy Cotinci) 


deCKion in Muhammad Tutvf’vd-diu, (1897) 
24 L A. 137 referred to in this case. 

• Daya Bhima. (1888) 13 Bom. 147. 

• Baiit Tukaram, (1899) 1 Bom. B. E. 
C78, 24 Bom. 387 ; Sirdar Mvru t. Jtihathai 
AmiriRai, (IBOC) 8 Bom. L. R. 613. 

’ Eofhaptrvmdl, (1^9) J3 3fsd. 423l 
Bapu DaUi, (1882) 6 ilad. 23. 

• Sam Sundur, (1896) 19 All. 109. 
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rented n ^hop for her to carry on the sdd profesaon. ^o certificate was obtained 
•from the Political Agent, but no objection was taken on behalf of the accused in 
the lower Court. The Chief Court of the Punjab held (1) that, as the girl was induced 
to leave her home in consequence of a deceitful message and persuaded to go 
away with the accused, who actually seduced her with an intent to illicit intercourse, 
the offence committed was covered by a. 366 of the Code ; (2) that the objection 
to the defect arising from the want of a certificate was made too late and the trial 
of the case without a certificate was, therefore, an irregularity which was cured by 
o. 537. Criminal Procedure Code, no prejudice having been alleged or proved.* 

annexalloa or tramlar ot the teriUeiv where the oHence Is commlUei.— 
A person, after having committed dacoity attended with murder, absconded 
to Bliootan, which was subsequently annered by the British Government. 
It was held that he could bo tried and convicted for the offence by the British 
•Courts.* Similarly, where certain persons were charged with committing an 
offence at a place in British India and committed to a Court of Session and the 
place where the offence was committed became part of a Native State subsequently, 
it was held that the British Courts were not deprived of jurisdiction inasmuch as 
at the time of the transfer of the place where the offence had been committed the 
accused were in British India in custody, in point of law, of a Court of competent 
jurisdiction.® 

Breach ot cootraet under Act XIII ol 1859.—The accused, having contracted 
in a foreign territory to labour for the complainant in the Britbh territory, broke 
his contract. He was arrested in the foreign territory, brought into tho British 
territory and tried there. It was held that the British Court had no jurisdiction, 
“ both the oontraot and the breach having taken place in foreign territory.”* 
The asoused having received an advance of money from the complainant, contracted 
to laboa-cforhim in a foreign territory. The accused broke tho contract, for whio'i 
he was prosecuted in British India. It was held that tho British Court could no * 
entertain tho case.® 

loMdlctloa orer CHrhtlai Brltlih sabletu in Native States —The Governor* 
General in Council can by order authorize and empower any High Court to c.tercise 
all or any portion of tho jurisdiction and powers, conferred or to be conferred on 
it by His Majesty’s Letters Patent, in respect of Christian subjects of Ilis Majesty 
resident within the dominions of Princes and States of India in alliance with His 
Majesty. In e.tcrcise of the powers thus conferred by tho Indian High Courts 
Act, 8. 3 (23 & 29 Vic., c. 15), which corresponds to s. 109, sub- 3 .{l), of the Govern¬ 
ment of India Act, 1915 (5 & 6 Geo. V., c. 61), the Governor-General in Council 
has issued tho following three Notifications:— 

I. In supersession of the notification of tho Govern nent of India in the 
Foreign Department, No. 178-J., dated the 23rd September 1874, as subsequently 
amended, except in so far as it rebtes to Berar and to the parganas of Tod^arh 
Dewair, Saroth, Chang and Kot Karana in Merwara, the Governor-General in 
Council is pleased to direct that original and appellate crimmal jurisdiction over 
European British subjects of His Majesty, being Christians, resident within tho 
territories, save the portions aforesaid, of the States of India named below shall, 
until the Governor-General in Council otherwise orders, be exercised by the Hi^h 
Courtsof Judicature established at Fort Willbm, Madras, Bombay and Allahab:^ 
respectively, as follows ;— * 


* TaUh Din, (1901) P. R. No. 4 of 1902, 
T.u. Sm also 3Ia\jmaihnt*h Karimhiils\, 
(I90GI 8 Bom. L. U. 507. 

» nnpj, (1865) 2 W. IL (Cr.) 49. 

• Ram XaresA Sinyh. (1911) 34 All. Iia 
€ee ifaUtir, (1911) 33 AIL 678; 5aAc6 Din, 


.4-_L. J. P.. 705; Oan/«. (1912) 34 

',■* Suldia r. Ddtyiri, (18541 7 354. 

Gttivry V. Vaiilatt Kanjani, (1886) 10 
jlad. 21. 
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Bij th/Jitgh Oftnrt at Fart iriWjnm in~ 

Ncpcv!. ' S.kJtim. * 

Tho States in the iwlitical conUoI of th» OoTfimment of Fort WillJan In Bonwl 
Tho St«t« In the itoUtleal oontfoi of the Oilef Ontnmjwioner of Awam. 

Bff thf High Court at MarJras in— 


Mysore. 

Pudukkottftl. Sandnr. 

The portions of the Knlfthandi Stnto occupt(4 by the Haipijr.Virlanftirrfttn jwtion of the 
BcnRftl-KaRpor KailwaT. 


Banganipslle. 

Sftmmr. 


Bff iliC lltqh Court at liomhay in' 
Barodn. ^ ^ nytlcralwd. 


i\.ajiwRy. 

The StAtos in the political control of the OoTcnvment of Bombav. 

Tho Sfakrai State. 

Bfj thf lli(fh Court at Allahabad in— 

The States in Central India in the Baghclkhnnd and Bundclkhand Agencies:— 

BAGnF.bKnAxn. BuxnrxKnAND. 

Baratmdhft. Ajaigarh. Oarranli. 

Bbaisannda. Alipora. Gaorihar. 

Jaso. Banka Pahari. Jigrti. 

J^mta Itajauta. Baoai, Lughoai. 

Kothi. Ben. Nalcawan Bebal. 

Ifalhar. Bihat. Orchba. 

Nagod. Bijawar. Panna. 

Pahra. Bijna. Saathar. 

Paldco. Chatkhari. Sarila. 

Rowa. fhbatarpur. Tori.Fatebpnr. 

Sohawal. Bitla. The Alampur Pargaoa of 

Taraon. Dliurwal. Indore. 

The portions of tho Bharatpur State occujricd by the Agra-Dclbi Chord Railiray and by the 
Cavmpur>Achaera section of the Ra}p«tana-Malwa Railway. 

The porticwBOf the Patna Slate ocen pied by the Raipur-Virianagram section of the Bengal* 
Nagpur Railway. 

Tho States in the political control of the Goromnioat of the United ProTineeo of Agra and 

Ou^. 

The States in the political control of the Chief Coauaissoner of the Central Provinces other' 

• than the Slakrai State. 

Prortded that all proceedings pending at thedateof this notification shall be carried on aa if 
this notification had not been issued.* 

Bif tho High Court at Patna in— 


Patiala. 

Jmd. 

Nabha. 

Kapurthala. 

Mandi. 

ilaler Kotlo. 

Fari^ot* 

Suket. 

Nahan (Sirmat) 

Kalsia. 

patandi. 


By Chief Omrl of the Punjai’ in— 

Loharo. SHii'- 

Dujana. Maiiog. 

Cljamba. Balsa^ 

Bliaspor. Dhanu. 

Bashahr. Kothar. 

Nalagarh {Hiodaur} Konihar. 

KconthaL Mangel. 

Baghal. Bija- 

Baghat. Darknti. 

Jubal. Taroch. 

Kumharsain. Sangri. 


1 TLWJfiMtioa No. 853 I. B., dated 10th August 1916. G. I,. iOIC, Part I, p. 1121. 

. I 1913 part I,‘ p. 400. « Notification No. 639 T. A„ dated Uth 

'f jio 1555 1- K: =■“> «• I- ■«>=■ '• P- W5. 
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KanrU. Mftdhan. Dbidi. 

Dalti. Chnncl. Bahainiptjf. 

KoIj. 

Tfimj. Riirin. 

II. In Btn’cr 80 !««i‘on of mnrh of the notifi»‘«'»tioii of tlie Oovcmmcnt of India 
in the ForcSpn I)(*i>ftrt>nrnt, Xo. 178-J., date<l the 23nl September, 1874, as has 
not horn canecllcd, tlie (lovcrnor-Gcncral in Council is pleased to direct that, 
until further onler*. original and appellate criminal jurisdiction shall he exercised 
by the Hiph Court of Judicature at Bombay over K«roi>cnn British subjecta of 
His Majesty, beinp Christians, resident in Bcrar, and by the Iligh Court of Judica* 
turc at Allahabad over Kuropean British aubjecta of Ills Sfajeaty, being Christians, 
resident in the parpanns of Toilparh, Dewair, Saroth, Chang and Kot Knrana in 
Jrenrnra.t 

ni. Oripinal and appellate eriminal jurisdiction over European British 
subjects of Ills Majesty shall he c.xorciscd by the High Courts of Judicature cstab* 
lisKeil at Matlras, Bombay ami Allahabad, respectively, as herein provided, that 
is to say, 

(1) By the Uiyh Court of Judicature at Madras in— 

Coorg. 

(2) By the High Court of ^Ii/rficoturc atBotnhay* in— 

The r&rgana of M&npur m Central India. 

(1) Bythelhgh Court of Judicature at AUahahad in— 
Afner'Jferwaro.* 

Appeal from criminal Jarlidletloa exercised by PoUUcal Agents—Tlie Revenue 
Commissioner shall exercise the jurisdiction of a High Court, as described in the 
Code of Criminal rrooedurc. in respect of offences over which the jurisdiction 
of a Court of Session is exercised hy the Political Agent, subject to the following 
limitations:— 

(o) In the case of ever)- appeal by a person convicted of an offence punish* 
able with death or by a co-accused of such convict, the said jurisdiction shall be 
exercised by the (lovernor in Council, 

(6^ In evciy case decided by the Commissioner the Govcrnor-in-Council 
reserves jurisdiction to call for the record and pass orders as he thinks fit.* 

Acts dstie «!tWn Brilfih as well as foreign territory—-A person who is a 
Bntisli subject is liable to be tried by the Courts of this country for acts done 
by him, partly within and partly without the British territories, provided the 
acts amount together to an offence under the Code.* 

(B) High Seas—Admiralty Jurisdiction—The jurisdiction to tiy offences 
committed on the high seas is known as admiralty jurisdiction. It is founded 
on the principle that a ship on the high seas is a floating island belonging to the 
nation whose flag she is flying. It extends over British vesseb, not only when they 

.:iv-*i--i ;-i--‘"'"•‘rs of a foreign territory 

'• ’ where great ships go.* 

i ' ■ ■ . 'he bottom of the river 

by anchor and cable, or to its side by ropes from the quay.’ The admiralty juris¬ 
diction extends over British ships although they may be at a spot where the 

* Notification No 854 1 B, dat^d 16th No 457, dated Apnl 21, 1913, G. I., Tart I 

Aprill913. 0.1,1913, Parti, p. 407. p, 424. 

* In Emp. r. pnee, Cr. Rct. 257 of 1910, * Notification No. 2667, dated 7tli June 

decided on Gth October 1910, the Bombay 1905, Bombay Goyt. Oaz., 1905, Part I, 
High Court enhanced sentence on an appb- p. 671. 

cation by the Administration of the Central * ifottlv{eAhmu(ioolhh,(l$C5) 2 W.R. (Cr.) 
Provinoos. 60. 

•Notification No. F. 593 23, dated • (1868) L. II. 1 G C. R. 161 

September 1,1923 (O. I.,Parti, Septembeil, ’ IMd 
1923, p. lil4), cancelling the notification 
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municipal luitlionties of a foreign country migM exercise concurrent jurisdiction, if 
invoked. Ewr since tlio time of Richard 11., this jurisdiction has extended to 
where great ships go as part of their voyage for the purposes of trading, and to all 
persons, whether British subjects or foreigners, wlio happen to be on board such 
ships, so as to be entitled to the protection of English Law. i It makes no difference 
whe^er the offender comes voluntarily on board the British ship or is brought and 
detemed^ there against his will; nor whether he comes voluntarily within the 
Jurisdiction of the particular Court by which he is tried, or is brought within that 
jurisdiction against his will.* If tiie ship is a British ship and sailing under the 
British flag the Court will have jurisdiction, and no proof of the register of the 
vessel is necessary.^ It is sufficient to show orally that she belongs to British ’ 
owners, and carries British flag.^ If a ship is registered as a British ship and 
sailing under the British flag, but the owner is not a natural bora British subject, 
the admiralty jurisdiction will not extend to offences committed on board such 
^hip. ® If tho owzjer is a British sahject the jarisdhtioa wih extend to aU oSences 
committed thereon, whether the offenders be British subjects or foreigners. If 
one foreigner inflicts a blow on another foreigner in a foreign vessel on the high 
seas, and the person so struck in a few days afterwards lands in England and dies 
there, the homicide is not cognizable by English Courts.® 

As to the limits of the admiralty jnrisdiction, East, in his treatise on the 
Pleas of the Grown,’ says that this jurisdiction does not extend to any river, 
creek, or port within the body of a county. “ The only difficulty which ever 
occurs is with respect to what shall be cojisidered as the line of demarcation between 
the county and the high sea. Upon the open sea-shore it is past dispute that the 
common law and the admiralty have alternate jurisdiction between high and low 
water mark. But in harbours or below the bridges in great rivers near the sea, 
wluoh are partly inclosed by the land, the question is often more a matter of fact 
than of lew, and determinable by local evidence. There are, however, florae general 
rules laid down upon this point, which it would be improper altogether to omit. 

It is plain that the admiral can have no jurisdiction in any rivers or arms or oreefca 
of the sea vrithin the bodies of counties, though within the flu.t and reflux of the 
tide: except in the particular instances before shewn, of mayhem and homicide 
■done in great rivers beneath the bridges near the sea ; which depend on the Stat. 16 
Ric. 2, o. 3. In general, it ia said that such parts of the rivers, arms, or creeks, 
are deemed to bo within the bodies of counties, where persons can re? from one 
side to th^ other. Lord Hale, in his treatise De Jure Maris, says, ' That arm or 
branch of the sea which lies within the/utt'es terroc, where a man may reasoMbly 
discern between shore and shore, is, oratleasfcmay be, within the body of acounty.’ 
Hawkins, however, considers tiie line more accurately confined by other authorities 
to such parts of the sea where a man standing on the side of the land may see tehit 
is done on f^c othe/'." When the haven, cr«ik or river, is within the body of a 
county the common law tribunals have a concurrent jurisdiction in case of murder.® 
With regard to the sea-shore, the ordinary criminal Courts and the Court 
ol Admiralty have concurrent jurisdiction between high and low water-mark.® 

Cases —^He accused, an English sailor, stole three cheats of tea out of a British 
vessel, when it was lying in a river in China. It was urged that as the vessel was 
twenty or thirty mifea from the sea, the offence was not comraitted on the high 
aeas. It was held that the offence was committed within the Admiralty jurisdic tion. * ® 


» A^erson, 0863) L. R. I C. C. H. 161 j * PJorMen, (I8&5) 10 Cox T4. 

Carrand (1SS2) 10 Q. B. P. 76,86i • {1857)?0 L J. (5LC.)I04. 

Leilty. (teCO) ^ I- <“• C.) 07. » Vol. II. pp 803, 801. 

» Zopftr, C 3 kf>^*a!* SsUlt^, ( 3 S!^B} • Jimfe, ^3832} JL &JL2i3,2J^eh 

7 00x431. low. 

*Sr<» StUrs. (1870) U IL 1 O a R. • 3 Cote 113. 

“M - Mfrchsnt Act, 3804, v. 106- *• AUtn, (1337) 1 Mood. C. C, 434. 

rrent ACc*. (16C6) 10 Co* 403, 
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belovr bridges wbere the tide ebbed and flowed and great ships went. It was held 
that the ship was within the Admiralty jurisdiction, and that the prisoner was 
rightly tried and convicted at the Central Criminal Court ^ A foreigner, having 
committed larceny in England, was followed to Hamburgh by an English police- 
officer, who arrested him without a warrant, and brought him against his will on 
board an English steamer trading between Hamburgh and London, and there 
kept him in custody in order that he might be tried for the larceny in England. 
During the voyage, whilst the steamer was on the high seas, he shot the officer out 
of malice prepense and not with a view to escape. It was held that he was guilty 
of murder within the admiralty jurisdiction.* Certain bonds were stolen from a 
British ship, whilst she was lying afloat in the river at Rotterdam, moored to the 
quay, and were afterwards wrongfully received in England by the prisoners with 
a knowledge that they had been stolen. The place where the ship lay at the time 
^.f the theft w<a3 in the open river, sixteen or eighteen miles from the sea, hut within 
.he ebb and flow of the tide, and where large vessels usually lay. It did not appear 
who the thief was or under what circumstances he was on board the ship. It was 
held that the larceny took place within the admiralty jurisdiction.* 

The prisoner and the deceased were foreigners, and the latter died at Liverpool 
from injuries inflicted by the prisoner on board a foreign ship on the high seas. 
It was held that the offence was not cognizable by English Courts. * It was held, 
similarly, where an alien enemy, who had been a prisoner of war, and was acting 
as a mariner on board an En^Ush merchant ship, killed an Englishman. * ^Vhcre 
the officers and crew of a foreign vessel which was unlawfully captured as a slave* 
ship killed their capturers who were English, it was held that the English Courts 

had no jurisdiction to try them for murder.* _ 

Jorlsllclion of inllao High Courtt—The admiralty jurisdiction of the High 
Courts of Calcutta, Bombay and Madras, is the same as that of the late Supreme 
Courts. The admiralty jurisdiction was conferred on the Supreme Courts by their 
respective Charters and by 33 Geo. III., c. 62, e. I5G, and 53 Geo. III., o. 155, s. 110. 
The jurisdiction of the Supreme Court of Bombay was that of the High Court of 

* T--*--.1 — jV. o*U TV .V - 


admiralty side is the same as that exercised in the Court of Admiralty m England 
prior to the passing of 3 & 4 Vic., c. C5, and 24 Vic., c. 10, both of which enlarged 
the admiralty jurisdiction of the Court of Admiralty in England but which did 
not apply to India.’ The Act for establishing High Courts in India (21 & 25 Vic., 
c. 104, 8. 9) provided that the High Courts of Calcutta, Bombay and Modras, shall 
exercise all such Admiralty and Vice-Admiralty jurisdiction as may be vested in 


I _. ■- 

.... 

of prize causes and other maritime questions, arising in India, as is now* vested in 

» .4n<fo-*on.{l86S)L.R. lean. 161. » “TA<(1S6S) C B ILC. (O-CJ.) 

* 5aH:<r, OWS) 27 4S.^ ^ .. 

j • ■ • • ■ < 

■ ■ B«jg,L.R. 323,3X1,331. 
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is charged with the ccramissioa of any offence in respect ol which jurisdiction is 
giyen by the said Act (12 & 13 Yio., c. 96), or where any person charged with the 
commission of any such offence is brought for trial under the said Act to any place 
in India, if at any time before his trial he make it appear to the Court exercising 
criminal jurisdiction in the place where he is so charged or brought for trial, that 
in case the offence charged had been cotamifctcd in such place he could have been 
tried only in the Supreme Court of one of the three Presidencies in India, and 
claimed to ho tried by such a Supreme Court accordingly, the said Court exercising 
criminal jurisdiction as aforesaid shall certify the fact and claim to the Governor 
of such place or chief Iiocal Authority thereof, and such Governor or chief Local 
Authority thereupon shall order and cause the person charged to be sent in custody 
to such one of the Presidencies as such Governor shall think fit for trial before the 
Supreme Court of such Presidency, and the said Supreme Court and all publw 
officers and other persons in the Presidency shall have the same jurisdiction and 
authorities, and proceed to th% same manner in telaUcia to the person charged 
With such offence, as if the samehadbeen committed or originally charged to have 
been committed within the limita of the ordinary jurisdiction of such Supreme 
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The procc<Jurc to he followcil in ca^cs where oficnccs arc committed on the 
hiph Fcap is the onlinnrj' Criminal Procedure.* Three things arc essential in cases 
ol trial oficnccs committed on the high seas:— 

(1) The oficnee charged niust be an offence under the English law accord* 
ing to the Calcutta High Court though not according to the Pombay High Court. 

(2) The trial must be conducted under the Coae of Criminal Procedure. 

(3) The punishment must bc^egulated by the Penal Code. 

Piracy. —Piracy is of two kinds, m., piracy jure gentium and piracy by tne 
statute law of P^ngland. Piraej* jure gentium is an offence against all nations. 
“ Pirac)' is only a sea-term for robberji', piracy being a robber)' committed within 
the jurisdiction of the admiralty. If any man be assaulted within that jurisdic¬ 
tion, and his ship or goods ^iolcntly taken away witliout legal authority, this is 
robbery and piracy. If the mariners of any ship shall violently dispossess the 
master, and afterwards carry away the ship itself, lor any of the goods, or tackle, 
apparel or furniture, with u felonious intention, in any place where the Lord Admiral 
hath, or pretends to ha\ c jurisdiction, this is also robber)* and piracy. The inten¬ 
tion will, in these eases, appear by considering the end for n Inch the act was com¬ 
mitted ; and the end will he known, if the evidence shall shew you what hath been 
done.”* “The offence of pirac)*, by common law,” according to Blackstone,® 
“ consists in committing tliosc acts of robbery and depredation upon the high 
seas which, if committed upon land, would have amounted to felony there.” To 
whatever countr)’ the pirate may have originally belonged, he is ji slijial le cveiy- 
wherc, his detestable occupation has made him iostts humcnx and he cannot 

upon any ground claim immunity from the tribunal of his captor.* “The King 
of England hath not only an empire and fovcrcignty over the British seas, but also 
an undoubted jurisdiction and power, in concurrcnc)* with other princes and states, 
for the punishment of all piracies and robleries at sea, in the most remote parts 
ot the world ; so that if any person, whatsoever, native or foreigner, Christian or 
Infidel, Turk or Pagan, with whose country we have no war, with whom we hold 
trade and correspondence, and arc in armty, shall be robbed or spoiled in the 
Karrow Seas, the ^fcditcrrancan, Atlantic, Southern, or any other seas, or the 
branches thereof, either on this or the other side of the line, it is piracy within the 
limits of your enquiry, and the cognirance of this Court.” * A pirate is one who is 
a source of danger to the vessels of all nations. 

If the subjects of the same state commit robbery upon each other upon the 
high sea it is piracy. If the subjects of different rtates commit robber)' upon 
each other, upon the high sea, if their respective state be m amity, it is piracy; 
if at enmity, it is not; for it is a general rule, that enemies can never commit 
piracy on each other, their depredations being deemed mere acts of hostility. ® 

By statutes passed at various times and still in force, many artificial offences 
have been created, which are to be deemed to amount to piracy. 

Thus by 11 "NN’lll. Ill, c. 7, ss. 8 & 9, 8 Geo. I., c. 24, s. 1, and 18 Geo. 11., 
c. 30, British subjects committing hostilities against British subjects under a com- 

irates. 

icrson 

place 


» Elmatone, (1670) 7 B H. C. (Cr. C.) 
89; Thompaon, (1867) 1 Beng. L. R. (0. Cr. J.) 
1; Barton, (1889) 16 Cal. 23S ; Ovnning, 
(1894) 21 Cal. 782. 

* Per Sir Charles Hadges in Joseph 
Dawson. (1690) 13 8t. Tr. 451. 454, 
confirmed m AU. Gen. for Bong Kong r. 
Kwok-a-Snig, (1873) L. R. 6 P. C. 170, 190, 
wluch farther holds that there can be no 


differenco between manners and passengers. 

• Kerr on Blackstone, Vol. IV, p. 684, 
(4tb Edn.). 

• PhiUimore, Vol. I, p. 488 (3rd Edn.). 

• Per Sir Charles Iladges in his charge to 
th« jury in Joseph Dawson, supra, p. 455. 

• Coke 164, Tide Archbold, 23rd Edn., 451, 
’ Report of Comms. of Cnm. Law. 
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«s a slave, or beicg sold or dealt with as such, or the enibarking or receiving oa 
board any person for such purpose, is made piracy. 

piracy is dealt with in several statutes, dating from 1636.^ 

The admiralty jurisdiction extends to pirates who are foreigners in the case 
■of piracy jitre gir4v;m only. 

Case.—Several mariners on board a ship seized the captain, he not agreeing 
with them, and after putting him on shore, carried away the ship, and committed 
several piracies. Itwaa held that the force upon the captain and the carrying away 
of the ship was piracy. * But where the master of a vessel loaded goods on board 
at Botterdam, consigned to itfalaga, which he caused to be insured, and after he 
had run the goods oa shore in Bngland, the ship was burnt with intent to defraud 
the owners and insurers, it was held that no piracy had been committed but only 
a breach of trust, and that it could not be piracy to convert the goods in a fraudulent 
manner until the special trust was determined. * 

of foreJ^ers In British India for offence! commlricd oatsMe ffs 
Therc is no express enactment by which the Indian Legislature can assume to render 
foreigners subject to the criminal law of British India with reference to acts commit¬ 
ted by them beyond the limits of British India. In the words of Lord Chief Justice 
Cockburn " no proposition of law can be more incontestibie or more univ'ersaliy 
admitted than that according to the general law of nations, a foreigner cannot be 
held criminally responsible to the law of a nationnot bis own for acts done beyond febe 
limila of ita territory.” * The acts of a foreigner committed by him in the territory 
beyond tho limits of British India do not, therefore, constitute an offente against 
the Penal Code of British India, and, consequently, a foreigner cannot, be held 
criminally responsible under that Code by tha tribunals of that country for acts 
committed by him beyond its territorial limits. It is only for nets done when the 
person doing them is within tho territory over which the authority of tho British 
law extends, that tlie subjects of a foreign state owe obedience to that law^ and 
can bo made amenable to its jurisdiction. Thus, when it is sought to punish a 
person, who is not a British subject, as an oiTeeder in respect of a certain act, 
the question is not ‘where was the act committed,' but ‘was the person at the 
time, when the act was done, within the territory of British India.* Bor if he 
was not, the act is not an odence, the doer of it is not lioble to be punished as an 
offender, and he is, therefore, not subject to the jurisdiction of criminal Courts * 

A foreign subject, resident in a foreign territory, instigating the commis.'iion of an 
offence whiih, in consequence, is committed in British territory is not amenable 
to the juri'-diction of a British Ooiirt if the instigation has not token place in British 
India.* . . . j 

But if a forcigo-'r in a foreign territop' initiates an offence «hieh i.s comp/eted 
within British territory, Jic is, if found within British territoiy, liable to be tried 
by the British Court withm whose jurisdiction the offence was conjpleted > 
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There is nothing in s. 188, Criminal Procedure Code, which contravenes the 
•general rule of international law that no Court has jurisdiction over foreigners in 
irespc ‘ 

■ • ■ . . foreigners in respect of acts done 

by t ■ ■ ■ power enacting. That is a rule 

based on international law, by which one sovereign power is bound to respect 
the subjects and the rights of all other sovereign powers outside its own territory. ® 
Cases.—Dacolty In a forcten territory.—^Wherc the accused had committed dacoity 
in the Patiala State but were found in British territory where they had stay^ 
for three years, it was held that they were not liable to be tried by a British Court 
as they were foreign subjects and the oflence had been committed in foreign 
■territory.® 

Kidnapping In a foreign territory.—A girl was enticed away in the Faridkot 
State from the lawful guardianship of her husband by the accused, who were foreign 
■subjects, and was found being conveyed by them by rail from that State to a station 
in the Bhawalpiir State at the railway station of Abdhar in the British territor}’. 
It was held that, as the act of kidnapping was complete outside British India, the 
British Courts had no jurisdiction to try and convict the accused.* 

Murder on the High Seas—The accused, a subject of a Native State, was 
charged with the offence of attempt to murder, on board a ship belonging to him 
on the high seas some eighteen miles off the coast of Kanara, British territorv. 
He was tried for the offence by a Jfagistratc in the Britbh territorj’. It was held 
that the Magistrate had no jurisdiction to try the accused as the accused was not 
a British subject and the offence was committed on a non-British ship on the high 
seas outside the territorial limits.® 

Ahetmeot In a foreign territory of forgery eommitled in BritUb IndIa_The accused 
who lived at Cambay, a Native State, conspired with his partner A, at 
Cambay, to get a valuable security fo^ed by a professional forger at Umreth, a 
place within British territorv. To facilitate forger)*, the accused sent an account 
book with A, who proceeded to Umreth and had the book forged there accord¬ 
ingly. The accused was committed for trial to the Sessions Court on a charge of 
abetment of forgery of a valuable sccurih* (ss. 467 and 109). The Sessions Judge, 
being of opinion tliat the British Court had no jurisdiction to try the accused, 
referred the case to the High Court for an order quashing the commitment It was 
held that the British Court had jurisdiction to try the accused, inasmuch as his 
offence was not wholly committed within Cambay terntorj* but havmg been initiated 
there was continued and completed withm Bntish territory ® 

Jarlsilcllon.—Over non-British subjects who have comi .itted offences beyond 
the limits of British India, the cnmiaal Courts ot British India have no jurisdiction, 
except that conferred by s. 4 (3) of the Code and by as 4 and 10 of the Indian 
Extradition Act. These sections only empower Magistrates to arrest, and, if so 
ordered by Government, to inquire into the truth of the accusation made. 

PRACTICE. 

Evidence In ca-ei ot piracy.—Prove (1) that the accused has committed acts 
which amount to robbery (see s. 390, wfra) 

(2) Th.it such acts have been committed within the junsdiction of admiralty 
Procedure.—The Punjab Roles—It appears that the law on the subject of 
the trial by British Courts of offenders for offences committed beyond the limits 
of British India is either not known to the criminal Courts or is not understood. 

. » • T, T. m*. . oflPOl. • Jatn*lS\noh, lup 

, , • Punjt Cant, (1917) 20 Bom. L. B. PS. 

■ • f ISSl. * Ckhctatal fSalar, (IQIH) 14 Horn. LJt. 

• 147,1 Bom.Cr. C b8. 
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2. The locality in ^7]l}c]^ nn net to be an ofTcnco \ras committed is 

always of some importance, and is of special importance when the act was not 
committed within the limits of lirtfbh India, ns the jurisdiction of the Courts 
over the person ncansed may bo afTected. 

3. Consoqucutly, in all criminal cases in which a charge is drawn up, the 
place wlierc tlio ofTonce is alleged to have been committed should be described in 
such a manner as to show whether it is within or beyond the limits of British India. 

d. But it is often necessary to ascertain the place of commission of an act 
alleged to be nn oflcnco before any charge is drawn up, in order to determine whether 
the Court has jurisdiction. 

D. The locality of an act alleged to be »n offence ■varies in importance accord¬ 
ing as the person charged 'witli having committed the act is or is not a British 
subject, and in the former case, according as ho is a European British subject or 
a Native Indian subject of His Majesty. 

6. When tho act has been committed in British territory the nationab'ty of 
the offender does not, of itself, prevent Him from being subject to the law of India 
and tho jurisdiction of its Courts, and the locality of the act is corapawtively 
unimportant, 

7. When the act has been committed beyond the limits of British India, 
it is necessary to ascertain whether the accused is or is not a British subject, 

8. A person not a British subject is ordinarily not bound by the law of India 
and not subject to the jurisdiction of its Courts in respect of an act done by him 
outside British India. Whenever it appears to the Court that an alien is liable 
to its jurisdiotion for an act done by Wm boyond the limits of British India, the 
special provision of the Jaw which is held to give jurisdiction to the Court should 
be expressly stated. 

9. But by s. 168 of the Code of Criminal Procedure, an Indian British 
subject or a servant of tho Crown (whether a British subject or not) is liaWe to- 
be dealt with by tho British Courts in India for any offence committed by him in any 
place whatever beyond the limits of British India as if it had been committed at 
any place in British India at which he may be found ; and he is liable to be punished 
for it, if it is an offence under the Indian Penal Code, by force of b. 3 of that 
Code. 

10. A European British subject is, by force of the same provision, similatly 
liable m respect of any offence committed by liim in any place in. the dotninioas 
of a Prince or State in India in alliance with His Majesty. 

11. But in both the instances last mentioned the proviso to s. 188 of the 
Code of Criminal Procedure requires that no cbeige as to any such offence shall be 
inqtrired into in British India ■^vithout the certificate of the Political Agent, if were 
ba one, for the territoiy in which the offence is nllcged to have been committed. 

12. This proviso does not raemly prohibit a trial upon a charge framed after 
an inquiiy, but even an inquiry into the accusation in the absence of a certificate, 
when wquisite. The section itself, however, stili leaves a Court competent to issue 
process, such as a summons or a warrant, or to take any other step which is mere 
preliminary to an inquiry. 

13. It follows from what has been said that it is the duty of every Court, 
dealing with an accusation of an act alleged to be^an offence and 'to have been 
committed in a place near the limits of British Urntory^ to inquire and ascertain 
and record a clear finding as to whether it has been committed within or beyond 
those limits. 

14. It is also the dut>* of every Court, dicing with an act alleged or found, 
to’have been committed beyond the limits of British India, to inquire and ascertain 
and record a clear finding as to whether the accused is or is not a British Bubject, 
and if he is. whether an Indian or a European British subject. In every formal 
charge of an offence alleged to have been comixatted beyond the limits of British 
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India, it should be explicitly stated either that the accused is not a British subject, 
or that he is a British subject, Indian or European, ns the ease may be. 

16. It seems expedient to add (1) that a Magistrate is not at liberty to shirk 
an inquiry into the nationality of an accused person merely because it may appear 
to him a question of nicety or difHculty ; and (2) that a Magistrate is not competent 
to dispense vrith enforcement of the law and absolve a British subject from the 
penal consequences of on offence, pritna facie established against him, merely 
because the offence vas not committed vUUin the limits of British India, Both 
these mistakes were found to have been committed in (1893) P. R. Xo. 9 (Cr.). 

16. In eases in vrhich a question of nntionalitj* arises the rulings' of the 
Chief Court may be consulted. 

17. The terni * Political Agent * is defined in s. 3 (40) of the General Clauses 
Act, X of 1897, and a list of the Political Agents for the smaller States having 
political relations ^Uh the Punjab Government is given in Part VI of Order No. 23, 
Vol. III. The Resident in Kashmir is the Political Agent for the Kashmir State. 

18. The special attention of all criminal Courts is directed to the contents 
of this Order in order that they may not, on the one hand, omit to exercise their 
jurisdiction over offences committed by British subjects in foreign territory, and, 
on the other hand, may not exceed their jurisdiction by exercising it over persons 
who are not subject to it. Particular attention is drawn to the instnictions con¬ 
veyed in paragraphs 3,13,14 and 15, as an omission to comply therewith may give 
rise to serious difficulties.* 

Charge,—When a person is tried before a Court which would not have jurisdic¬ 
tion but for special circumstances, the Court should specify in the charge those 
circumstances. 

The charge should run thus :— 

I {name and office of Magistrate) hereby charge you-as follows— 

That you, being a Native Indian subject (or British subject or servant) of 
His Jlajestv, the King*Emperor, on or about the—day of-—, at—, without and 
beyond British India, did—and thereby committed an offence punishable under 
88. 4 and—of the Indian Penal Code, and within my cognizance (or the cognizance 
of the Court of Session). 

And I hereby direct that you be tried p>y the said Court (in cises tried by 
Magistrate omit these trords)] the said charge. 

If the accused is a British subject or servant of the King-Emperor and has 
committed an offence within the dominions of a Native Prince, the second para¬ 
graph in the above charge would run thus:— 

That you, being a British subject {or a servant) of His Majesty the King- 
Empeior, on or about the—dav of—, at—, within the dominions of—did, etc. 

If the offence comes under the Admiralty jurisdiction, the second para¬ 
graph of the above charge would generally be os follows :— 

That you, on or about the—day of—, then being a British subject {omit these 
words if the accused is a foreigner) on board the British ship—, on the High Seas, 
did—, and thereby committed an offence punishable, etc 

5. Nothing in this Act is intended to repeal, vary, suspend 
or affect any of the provisions of the Statute 3 
^ ^ William Cliapter 85, or of any Act of 
this Act. ^ Parliament passed after that Statute in anywise 
affectihg the East India Corapam*, or the said 
territories, or the inhabitants thereof ; or any of the provisions of 


» Faldr. (1883) P. R. No. 22 of 1883; .41*, (1893) P. R. No. 9 of 1893. 

Folir, (1BS4) P. R. No. 1 of lB85;Po»l * P. O, C. R. & 0., Vol. U, No. 10. 
fi 
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any Act for punishing mutiny desertion of officers and sf^diers.* 
m the service of Her Majesty ..;,, 6r of any speeial or local Ian-.- 


COMMENT. 

This section acta as a saving clause to s. 2. Though the Code was intended 
to be a general ono, it was not thought desirable to malf© it es-hflUstfre, and hence 
offences deffned by local and special laws were left out of the Code, and merely 
declared fo bo punishable as theretofore.* Section 2 repealed all existing penal 
enactments in force on the date from which the Code wag to come into operation. 
The effect of s. 5 was to qualify this general repeal and to declare that, not¬ 
withstanding it, offences defined by special and local laws should continue to be 
punishable aa theretofore. If, therefore, a person were requited to ascertain from . 
the Penal Code what acts and omissions a» punishable in British India as offences, 
be would properly answer that it appeared from s. 2 and s. 5 fiat all acts or omissions 
contrary to the provisions of the Code itself, or of the provisions of special and 
local laws and some other laws enumerated in s. 5 and ^cse alone and none others 
were punishable as offences.* The preamble to the Code and ss, 1 and 2, read 
with this section, prescribe that all acts or ohiissions contrary to the provisions 
of the Code, or of special and local laws enomcrated in this geotion and none others 
are punishable as offences. ® 

'Statute3& 4 William IV,Chap<erS5 ’isthe Government of India Act, 1SS3» 

1. * Officers and soldiers.*—^Ihelaws reJatingtoArmy and here referred 

to are the several Acts and Articles of War, passed from time to time to punish 
offences committed by military and naval men. The Code does not affect thetr 
provisions. See the Army Act, 44 & 45 Vic,, c. 58, as continued and amended 
by subsequent Annual Army Acts, which provides a special procedure for the trial 
cf offenders bv a court*martfai, and which gives a list of persons subject to mihtaiy 
law I and the Indian Army Act ot I'SII). 

2. ‘Special or localJaw.*—No specialorlocai law (srcss.II and 43) is repeated, 
varied, suspended, or affected by the enactment of the Code. ^ Although an offence 
is exptesslv made punishable by n special or local law, yet it will be punishable 
under the Penal Code, if the facts como within the dednitio/w of the Code.^ No 
such prosecution is admissible, if it appears upon the whole frame of the special 
Act that it was infended to be comptetn \j% itself, and fo be enforced only by the 
penalties created by it® \ but in the absence of any thing in the special Act to 
exclude the operation of the Code, on intention on the part of the lepslaturo to 
exclude it should not bo inferred.* However, a person cannot be punished nnaor 
both the Penal Code and a special law for the same offence,* and tt is orfmanly 
desirable that the sentence should he pascsed under the special Act. For, it is 
presumed that the legislature intends that the special form of pumshment » 
appropriate fo special cases. The General Clouse? Act* provides that where an 
act or omission constitutes an offence under two or more enactments, then the 
offender shall be liable to bo prosecuted end punished under any of those enact¬ 
ments, but shall not bo liable to be punished twice for the sme offence.” 11 hero 
the accused is guilty of a specific offence tinder the Indian Penal Code he should 
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be convicted under the Code if the punishment under the special Act is not 
adequate.' 

Common law rights.—This section does not affect the common law principles 
introduced into the Presidenej* towns when the late Supreme Courts were estab¬ 
lished. The High Courts in the Presidencies have power to punish the offence 
of contempt on a summarj' proceeding in relation to proceedings before them not 
by virtue of the Penal Code but by virtue of the common law of England.* The 
Court has power to punish, by commitment for contempt, a libel published while 
the Court is not sitting.* But the Calcutta High Court has decided that it has no 
jurisdiction to commit a person for contempt of a criminal Court in the mofussil.* 
There is a difference of opinion on the point so far as the Bombay High Court is 
concerned.* All other Courts including the Judicial Commissioners’ Courts can 
only take action for contempt of Court under s. 228 of the Penal Code and 
ss. 477 and 487 of the Code of Criminal Procedure. • 

Amendment.—^After the words ** Her Majesty ” were the words “ or of the 
East India Company, or of any Act for the Government of the East India Com¬ 
pany ” ; but they were repealed by Act XIV of 1870. 

PRACTICE. 

Jurisdiction.—Section 101 of the Mutiny Act (41 Vic., c. 10) does not deprive 
the Civil ,'as opposed to Mihtarr) Courts of jurisdiction over British soldiers commit¬ 
ting offences within the territorial limits of those Courts, nor render the exercise 
of their jurisdiction dependent upon the sanction of the Commander-in-Chief.' 

Conviction under special Act not to be quashed.—The circumstance that the 
act proved would also constitute an offence under a section of the Code, is no reason 
for quashing a conviction under a special iaw.* 


» FtdUh Khan, (1874) P. R No. 11 of 
1874. 

* Leyal Remembrancer v, Ilatiial Ghott, 
(1913) 41 Cal. 173 ; Suretidra Kath Banerjee 
T. BtghCourtJndgu, (1883) 10 CaL 109. p.c.; 
iloti Lai Ghote, (1917) 46 Cal. 1G9: K. 

OavdM, (1920) 22 Bom. L. B. 3G3 5 Saiya- 
bodJta Ramehandra, (1922) 24 I* R. 

928, 8.C. 6 Bom. Cr. C. 252; ilarmadule 
PicJcthall, (1922) 25 Bom. L. R. 15, fcc. 7 
Bom. Cr. C. 1; Marmadute PieltjuiU (No. 2), 
fl922) 25 Bom L. R. 107, ■«. 7 Bom Cr. C. 


43; Iyer t, Ganfipethi Jytr, 

(1923) 45 U. L. J.R. 742. 

• IVimom Taylcr. (1869) 2C C. t. J. 
345; Inre Ranh, (I6C9)2CC. L. J.40). 

* In re the AmriXa Bazar Palnla, (1913) 
na W.K. 1253. 1282. 

• BafiruAna Cortnrf NwHomi, (1921) 24 
Bom. h R. 16, v.o. C Bom. Cr. C. ISO. 

* Feniatrao Rj/erao, (1922j 24 Bom L. R. 
386,8.C. 0 Bom Cr. C. 186 

* Jfayufrr, (1879}6CaL 124. 

• Kaetimnddin, (18C7) 8 W. R. (Cr) 65. 
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RK.VM.a k.\pi„\>.-at;o.vs. 

Tn79 Clmptct is for fho most jyin on chhorttia intcrprctotion cfoose. It is a 
ftoy to the mterpretotton of tlio whole Code. Tho leailins terms used ate here 
defioed or and tho meanings thus nnnoiinced arc steadiJv adhered 

to throug ‘'-s,. ,sjf Janies Stephen siif^gcsta that the 

t ‘ rajsunderstandiflg 

tho Code uuu ta., not provide 

explanations for all cases indJ-w*.... «es where diiScal^ 

rnay arise, when it will be necessan* to refer to lai , v... , see what the mean* 
iDg of tho Code ia.^ 

6. Tliroughout this Code every definition of an offence, every 
j)^nition 9 in provision and even* iUiistration of every 

thft Codn to be sucU definition or penal provision, slmll bo nnder- 
stood subject to the exceptions confamed in the 
Cluaptor entitled ‘‘General Exceptions," though 
those exceptions are not repeated in sneh definition, penal provision 
or illustration. 

ItLOSXnATIOUS. 

(n) The sections in this Code, which contain definitions of offences, do not 
express that a child under seven years of ogo cannot commit such offences', hnt 
the definitions aro to be understood subject to the general exception which provides 
that nodiing shall be an offence wWch is done by a child under seven years of age* 

(6) A, a Police Officer, without warrant, apprehends Z, who has commitfed 
murder. Here A is not guilty of the offence of wrongful confinement; for he 
was bound by law to opprohend Z, and therefore the case falls within the general 
exception which provides that *’ nothing is an offence whic\53 done by a person 
who Is bound by Jaw to do It.” 

OOMSfENT 

The proper place for this section would be Chapter IV as it refers to exceptions 
mentioned in that Chapter. 

liluBtrations are very useful so fat as they serve to esplam the meaning of 
the section. But it has been decided that they ought never to be allowed to control 
the plain meaning of the section itself, when the effect would be to curtail a right 
which the section in its ordinary sense would confer. * 

TUustxation (a) is based on e. 82 and (6) on s. 76 »j^ra. 

StMe oi etp,«. 7- ^''ery expression which is explained in any 
won onceexpljUn- part of this Code, IS «sea in eveiy^ part of tins 
Code in conformity ndtli the explanation. 

COMHEKT. 

The maxim indush unius eft excluno off^nus (die incliisioD of one is the 
exclusion of another) or exjrressw unitu est exdusio aUeriut (the mention of one 


» r.Ii. 0. (1800), p. 5201. i5a>cxrte, (1881) 7 Cal. 1S2, 

» St^iu^ Otiotc T. iSvnafKH 
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is the cxclusioD oi another) is the basis of this section. *'To say that it shall 
have a particular meaning cvcij'wherc is to say that it shall have no other meaning 
anyTThcre...!! the T^ords taken grammatically have a definite, certain, and 
unequivocal meaning, if they constitute a perfectly complete expression suscep¬ 
tible grammatically of that one unequivocal meaning, and of that only, then, 
however absurd and pernicious the consequences, that meaning is to be followed. 
If, however, the expression docs not include the complete thought of the Legislature, 
or if the words are equally susceptible of several meanings, we are to seek in other 
parts of the same statute, or in other statutes, certainly in those in pari materia 
with this, the one of the several possible meanings which ought to be put upon the 
words.” ^ 


“ Gender.” 


8. The pronoun ** lie ” and its derivatives are 
used of any person, whether male or female. 


9. Unless the contrar}* appears from the context, words 
••Namber” importing tlic singular number include the plural 
number, and words importing the plural number 
include the singular number. 

COMMENT. 

The General Clauses Act similarly says that unless there is anything repug¬ 
nant in the subject or context words in the singular shall include the plural, and 
ctM versa.* 


10, The word man denotes a male human 
being of any age: the word “ woman ” denotes a 
female human being of any age. 


C 0 BIJIE N T. 

The word * man,’ in a scientific treatise on zoology or fossil organie remains, 
would mclude men, women, and children as constitutbg the highest order of 
vertebrate animals. It is also used in an abstract and general sense in philoso¬ 
phical or religious disquisitions. But, in almost every other connection, the word 
* man’ is used in contradistinction to * woman.’ This restricted sense is ite ordinary 
and popular sense. * 


11. The word “person” includes any Company or Associ- 
‘Person” ution, or body of persons, whether incorporated 

* ' or not. 


COMMENT. 

The word ‘ person ’ includes both a natural person (a human being) and an 
artificial person (a corporation).* It is, however, used frequently in the Code 
in a sense in which it is clear from the context that corporate bodies, etc., are not 
included.® 

The General Clauses Act says that “person” shall include any company 
or association or body of individuals, whether incorporated or not.® But a UmU M 


• Per Holloway, J., in (1866) 3 M. H. C. 
App.ll, 12. 

^ Act X 0(1897,8. 13. 

• Per Bylee, J., mCXorltanv. (1868) 

L. R. 4 C. P. 374, 392. 

• See Pharmactulital Society t. Xotufon 
and Provincial Supply Awociolion, (18S0) 


6 App. Caa. 857, 

» See Bs. 56, 73,84-87, 100, 105,114,137, 
139. 141, 149-151, 163. 157, 159, 170, 191, 
216, 220-226, 278, 282, 295, 297, 298, 491, 
492,497 and Ch. XVI. 

• Act X 011897, a. 3 (39). 
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liability company csniiot be ’ comMtfed for trial on an indictments But per¬ 
sons who abet or aid the company would be liable. ® ^ 

' The word ‘person' is sufficiently wide to include the Government as represent- 
ative of the whole community.® Imus, possession of wood by a Foreat Inspector, 
a servant of Government, is held to be possession of the Government itself; and a 
dishonest removal of it, without payment of the necessaiy fees, from his possessioB, 
albeit with his actual consent, constitutes theft if that consent was unauthomed 
OP fraudulent.^ 

1. ‘Incorporated.*—Incorporation is ti»e formation of a legal body, with 
the quality of perpetual ejdstence and succession, eixcept as limited by the Boyal 
Charter or Act of Parliament effecting the incorporation.® 

12. The word public includes any class 
“ Public," qI public or any community. 

13. The word “ Queen ” denotes the Sovereign for the time 

"Queen" being of the United ICingdom of Great Britain 

and Ireland. 

COMMENT. 

In the General Clauses Act it is also provided that ‘ Her Jilajesty * or ‘-Ih© 
Queen * shall include Her successors.® 

14. The words “ servant of the Queen ” denote all officers 

or servants continued, appointed or employed 
bi India by or under the authority of the said 
Statute 21 & 22 Victoria, Chapter 100, entitled 
“ An Act for the better Government of India,’'* or by or under 
the authority of the Government of India or any Government.- 
COMMENT. 

The Statute referred to is the Government of India Act which lays down 
regulations for the-conduct of the Government of India. 

1. ‘ Government of India.*—See s. 16 , ipfra. 

2. ‘ Government/—See e. 17, infra. 

15. Tlic -words “ British India ” denote tlic teiritorics irhirh 

arc or nmy become vested in Her Majesty by tiie 
"Bntuh Statute 21 & 22 Victoria, Clmptor 106, entitled 

“ An Act for the better Government of India .... 

C 0 M 51 E X r. 

This definition is the some as that in the Genc^l Clauses Act of 18G8. The 
definition of ‘ British India/ aa given in the Gen<‘r»l Clausts Act of I8J7, la much 
wider. According to this Act ‘Bridah India-"ehall mean aji terntonoa and pl^es 
within Her Majesty'a doraUuons which arc far the time being governed by Her 
UfaiesW through the Govcmor-General of India of th^igh any Governor or other 
ofljecr eubordmate to the Govemor-fJeneral of definition will 

not afffct the meaning to given to the term ‘ Untsh India m Acts amending 
the EufH<ccjnerxt to 1807 in view of a. 7 of the Pena! Cod*. 

h paSy JfllW y*Wp}JfO. I/i. o iV? 

At- n ifm ‘ iJih W-.p.’37« 

• of «. 3 

• U*t»afJr, (1577) 1 E*n. *> 3 {7). 
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Amendment.—This section ended with the clnusc “ except Settlement of tbo 
Prince of Woles’ IsUnd, Singapore and Malacca”; but that clause was repealed 
by Act XTl of 1891, Sch. I. 

16. Tiic words “ Government of India denote tlie Governor 

General of India in Council, or, during the absence 
of the Governor General of India from his 
" '** Council, the President in Council, or the Governor 

General of India alone, ns regards the powers which may be lawfully 
exercised by them or him respectively. 

COMMENT. 

The General Clauses Act* similarly defines this term. The definition here 
indicates the high officers whose duty it is to carry on the Government of India. 

17. Tiic word “ Government denotes the person or persons 

^ authorised by law to administer executive Govern- 

COMMENT. 

According to this definition ‘ Government ’ means the local Government 


Clauses Act, however, says that ‘ Government ’ or ‘ the Government * shall include 
the local Government as well as the Government of India^ ; and ‘ Local Govern¬ 
ment ’ shall mean the person authorized by law to administer executive government 
in the part of British India in which the Act or Kegulation containing the 
expression operates, and shall include a Chief Commissioner * Act III of 1895 has 
varied the definition given here so far as ss. 255 to 263-A are concerned. Section 
263-A defines what ‘ government ’ means in those sections. 

18. The word “Presidency” denotes the 

•‘Presidency” territories subject to the Government of a 
Presidency. 

C 0 31 M E N T . 

The General Clauses Act defines “ Presidency town.” The part of India 
under the East India Company was divided into three Presidencies; Bengal, 
Madras and Bombay. The Presidency of Bengal was done away with in 1854, 
though it has been revived in 1912. Calcutta is a Presidenoy town under the 
General Clauses Act. 

19. The word “ Judge” denotes not oidy ever 3 ' person who 
“Jud e” officially designated as a Judge, but also every 

person who is empowered bj' law to give, in any 
legal proceeding, civil or criminal, a definitive judgment, or a 
judgment which, if not appealed against, would be definitive, or a 
judgment which, if confirmed bj* some other authority, would be 
definitive, or who is one of a body of persons, which body of 
persons is empowered by’ law to give such a judgment. 

> X of 1897, a. 3 (23). • Act X of 1897, s. 3 (21). 

* Bojoo Singh, (1898) 26 Cal. 158. « Ibid, B. 3 (29). 
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Cotap; n; 


JiWfirMittoitfi, 

( 1 ) A Collator cscreiiing jimsdietion in o suit unacr Act X of loo, - , « 
Judge. 

(b) A Mngiitmtc exorcising jarisrliction in resnect of n clinrgo on wiich he 
Iina power to sontcnco to (ino or imprisonment with or without appeal, is a Jadgs. 

(c) A memher of a panclmynt which has power, under ling. Vn, 1816,» of 
the Slndraa Code, to tr}- nnd detormino suits, is a Judge. 

(d) A ^^ap^stmtc e.xcrcising jurisdiction in respect of a charge on which ho has 
power only to commit for trial to another Court, is not a Judge. 

COMMENT. 

Arbilrators.—Arbitrators erapowerwl hj- law to give a definite judgment 
are Included in the term ' Judge.* ^ 

1. * Act X of 1859.*—This Act has been repealed in the Chota JfagpurDirisioB 
of Bengal {except as to the Distriot of M&nhhum and tho TtihutAry Mahsls) by 
Bengal Act I of 1879, and in the rest of Bengal fcxcept as to Calcutta, Orissa and 
tho Scheduled Districte) by the Bengal Tenancy* Act (VUI of 1885). It is novr in 
force in the district of Manbhum, in tho Darjeeling District and in parts of die 
Jalpaiguri District in Bengal; and each parte of it as are not inconsistent with the 
portions of Act VIII of 1^5 which have been extended to the Orissa Division are 
in force in that Division. 

* Act 5 of 1859 ’ has also been repealed in tlio Province of Agra (except as 
to Sohednied Districts) by the North-Western Provinces Rent Act (XHIX of 1878)» 
and in the Central Provinces by tU© Centra! Provinces Tenancy Act (IX of 1883). 
Jb die province of Agra read now ” tho North-Western Provinces Tenaner Act 
(11 of 1901) ’• for * Act X of 1659.’ 

2. *Reg. Vlf, 1816, of the Madras Code/—This has been repealed by the 
Madras Civil Courts Act (III of 1873). 

20. The words “ Coart of Justice** denote a Judge who- 
..n w . f. ts empotvered by law to act judicinlly alone, or a 

« o US ice . Judges winch is empowered by law to 

act judicially as a body, when such Judge or body of Judges is 
acting judicially. 


illustration. 


A panchayafc acting under Reg. TII, 1816,* of theMsdras Code,haring power 
to try and determine Buits, is a Court of Justice. 

COMMENT. 

“Court of Justice” does not mean here the place or building where justice 
is administered, but the judge or judges who conduct judicial proceedings in the 
due administration of justice. When the judges ate transacting merely adraiaia- 
trative business, they are not a Court of Justice.* 

1 ‘Regulation VII of 1816.*—This baa been repealed by the Madras Civil 
CoxiTte Act (HI of 1873). 


21. Tlie words “public servant’* denote a person falling 
tinder any of the descriptions hereinafter follow- 

Public servant. . s 

ins, namely:— 

First. —Ever)' Covenanted senmut of the Queen; 


» TtrstUep.. a.76. . Winter Gardtn SoctUy t . PirlinKm, J1892] 

* Tfojaf Atptarmm and ^Kmmer and 1 Q. B. 431. 
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Second. —Every Commissioned Officer in the Military or Naval 
forces of the Queen while serving under the Government of India 
or any Government; 

Third. —Every Judge; 

Fourth. —^Every officer of a Court of Justice whose duty it 
is, as such officer, to investigate or report on any matter of law 
or fact, or to make, authenticate, or keep any document, or to 
take charge or dispose of any property, or to execute any judicial 
process, or to administer any oath, or to interpret, or to preserve 
order in the Court; and every person specially authorized by a 
Court of Justice to perform any of such duties ; 

Fifth. —^Ever}” juryman, assessor, or member of a panchayat 
assisting a Court of Justice or public servant; 

Sixth. —Every arbitrator or other person to whom any cause 
or matter has been referred for decision or report by any Court of 
Justice, or by any other competent public authority; 

Seventh. —Ever}’ person who holds any office by virtue of 
which he is empowered to place or keep any person in confinement; 

Eifjhth. —Every officer of Government whose duty it is, as 
such officer, to prevent offences, to give information of offences, 
to bring offenders to justice, or to protect the public health, safety 
or convenience; 

Ninth. —Ever}' officer whose duty it is, as such officer, to take, 
receive, keep or expend any property on behalf of Government, 
or to make any survey, assessment or contract on bclialf of Govern¬ 
ment, or to execute any revenue-process, or to investigate, or to 
report, on any matter affecting the pecuniar}* interests of Govern¬ 
ment, or to make, authenticate or keep any document relating to 
the pecuniary interests of Government, or to prevent the infraction 
of any law for the protection of the pecuniar}* interests of Govern¬ 
ment, and ever}' officer in the service or pay of Government or 
remunerated by fees or commission for the performance of any 
public diit}’; 

Tenth. —Every officer whose duty it is, os such officer, to take, 
receive, keep or expend any property, to make any survey or assess¬ 
ment, or to lev}’ any rate or tax for any secular common purpose 
of any village, town or district, or to make, authenticate or keep 
anv document for the ascertaining of the rights of the people of anv 
rtllago, town or district. 

ILLUSTRATION'. 

A Tilunicipal CoRumssiocfr is s public Mrrant. 

Eleventh. —Every person who liolds an}* office in virtue of 
which he is empowered to prcp.are, puWkh, maintain or 10^*156 an 
electoral roll or to conduct an election or part of an election. 

Explanation J.—Persons f.dling under any of the above 
descriptions arc public sei^'auts, whether appoint^ by the Govern¬ 
ment or not. 



•<2 


lAvt or 


If. 


Whrtrvrr tl.e wor.l. " p.il.lu- s<.rvnn( " orctr, 
t hr) sljnil h*- iin»l‘’r.^to«>4| of rvi’ry pf'r-'Mi wlo> h in artual nn^^p^lon 
«f flir vitnatmn of n iMihlir pprvniit. wlnitrvr- ^f^frct tlirre 
inny hv m hU riijhl to iioM ihni 

hrphjn/ifitui 3, --T\w o'ord " I'lcf'ftnn’* flpunir'i nn rfrrh’on 
for tho pur|m'<r of of nny Ir^i^ativr, imiiurlTml 

or ofnor pttMio ntifliori()\ of wlmfrvfr rfmriulfrt Tnrtltml of 
s<’lrrtion to whir!) i^t hy. or umirr, nm* J/tu' prc^orifwvl n't f»y rirctton. 

t> 3 f .n j; *v T. 

A lint* o ihr jrfr-al mjw» aJ tfm romrnjjnjir an'l rl.ov'S 

o! I'ftjoni in mi»J jor Oovrmmfnt. rr rx^rrion? vnrioujt fwtlw 

furKfton^, v-hn nfr m tft»’ wortl* *'puMi*' *i#'rvant/' Tfcoj^ ofTeacca 

whirh no* rn«)inon *<‘rv»nta amt othn rnrrni.*ni of thr romnniniljr 

Mf' ^{t to ihp jjrMiat provi^iona of iKr CVl''. Htit thrr,. ntr arviral offpnrpj 
ran onK* }*<• cononitfr/t l<y jaitdic arffantH.* *n(t rtt othf*r hancJ 
arrvanti* m thp tU^'lmrcr of thptr dutir^ hnvr- «sanv privilppps pprnliar 
to thpfiiaplvr^ * r«tdic i'-'n‘ont« ftfp dfalt with mofp atrirtly than oth»‘r 
prraoni for ofTpiK'*^ roiniiiiitrd l>y iJifm aa thryrnjoy varioua priviJ‘‘i7 M aikI 
jyi'tr*? po>YPf ond nuihority, Tl»n onrn'*ca pprollar to tln-m Bte cloaked fcparstfly 
in Cliftptrr iX. 

Tlio word ' apr\*ani' ftinll hr drrmnl to ai^juify any yrrton duly appointed 
and inveatM wjtli authority to ndminiatrr any part of the rxrentivc power of 
the Crown, or to cxocuto any othrt ptihlir d«ty iiujwrd hy hvr, whether it ho 
judirial, luimatcrial. or inlxwl. Tlua section dor* not define what & "public 
servant " mean* but rnnmomte* tho variou* fuwtionarip* who will be desj^nated 
na public servant*. A jitihlle serN'ant i* one who 1»8* to discharge some public 
<hjty. All Government errvanta nn^ not public eervant*. 

Clause 1,—'Covenanted servant.’—The njenihers of the Indian Civil Seri'ice 
were known a* rovrnnnted rcrvnnte a* they hod to sign n covenant by 
which they bound theinoelve* to rontrlbute for their pension and not to trade 
or to receive presents This covenant was entered into after they were selected 
by the llonni of Directors of the Knst India Comjmny. Such o covenant is still, 
as n matter ol form, signed hy those who ore successful in the Civil Service <?ompeti* 
tivc examination. 

Clouse 2.—Statute 25 A* 20 Vic., c. 1, enables His .Hajesty the King to issue 
Commis.rions to officers of the regular Army one! Kavy. Kvery officer hp/ding a 
Commission in the Sliliinry or Knval forces of the King—Itegular, Auxiliary or 
Volunteer—will be deemed to be a jmblic servant, while servina, under the Govern¬ 
ment of India or any Government. 

Clause 3,-^TJio word ‘MuJgc" isdcfined in s. 19. A member of a ViHage 
Panchayat Court is a Judge. * 

Clause 4.-~Peon8 executing any judicial procees® or warrants of arrest* come 
under this clause. 

Clause 6,--‘Referred for decision or reporbf-To bring a case wjthin the 
sub-section, there must be some oaiiso or matter existing in dispute or controversy, 
in regard to which a competent public authority is desirous of a report to enable 
it to deal with the matter in dispute between the parties.^ 

j jr 4 : 3 £ 20 , • Proffaik Tetcati v. Bhoop A'araw 

i Ponnusamy T^riaa, U021) 30 PcMai/arAnt. (1895) 22 Cal. 750 j iJAtifa*?* 

diaarf tal, (1895) 22 Cal. 596. 

iBhaoai Da/fldar, (1868) 2 Beng. L.B. 21, * Ot(n Din, (1880) 0 A. W. N. 295. 
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Clause 7.—Convict-warders' come under tWsclause. 

Clause 8,—Persons appointed by a Government Solicitor to conduct prosecu¬ 
tions* ; Revenue and Police Patels®; the goraii of a village'; officers of tbe 
Society for the Prevention of Cruelty to Animals, appointed under the Bengal 
Police Act V of 18CI ® or tile Ufadras City Police Act (III of 188S)® /all under 
this clause. 

Clause 9.—'Officer.'—This word means a person employed to exercise to 
some extent a delegated function of Government; he must be cither himself 
armed with some authority or representative character, or his duties must be 
immediately auxiliary to those of some one who is so armed.' It means a func- 
tionar}’ or holder of some officitim or office however humble, to whom in some 
degree are delegated certain functions of Government. * 

* Onictr In the service or pay o! Government.’—This expression means one who is 
appointed to some office for the performance of some public duty.® 

Cases.—A sur\’eyor employed by the Collector in the Khas Jlehal depart¬ 
ment'"; a peon in the service and pay of Government andattached to the office 
of a Superintendent of the Salt Department"; a Putwaree"; a supernumerary 
peon of the Collector’s Court, who received no fixed pay, but was remunerated by 
fees'®; and a lascar in the service of the Public Works Department distributing 
water from public irrigation channels" are public servants. A manager of an 
estate employed under the Court of Wards js a public servant according 
to the Allahabad High Court'® but not accordbg to the Calcutta High Court 
A peon employed by such a manager is not a public servant.'' 

Clause 10.—municipal engineers"; municipal sen’snts under the Citj' of 
Bombay Municipal Act, III of 1888*® ; a clerk in the Cess-collection Department 
of a Municipality constituted under tbe Bombay District Municipal Act*", a 
Municipal tax collector*' ; a Local Board Sircar* * ; a Union Kornam* ®; and a 
Chairman of a Union Panchayat* ' are held to be public servants falling under this 
clause. 

Clause 11.—This clause was added by the Indian Elections Offences and 
Inquiries Act (XXXIX of 1920). 

Explanation 1. —This explanation shows that persons who hold offices under 
local laws, if their duties fall within any of the descriptions here given arc public 
servants. 

Explanation 2.^Public servant pro confess©.—Any person, whether receiving 
pay or not, who chooses to take upon himself duties and res])onsibilities belonging 
to the position of a public servant, and performs those duties, and accepts those 
responsibilities and is recognised as filling the jiosition of a public servant, must 


* Kallachand ilotirte, (1867) 7 W. R. (Cr) 
fl9; MvJuimmada, (1908) P. R. No. 22 of 
1908; SaifinBaiul, (1924) 20 Bom. L. R. 267, 
RO. 7 Bom. Cr. C. 146. 

* Buflo Kristo t)o«s, (1878) 3 CsL 497. 

• Appaji 6«n IWatfoo, (1896) 21 Bom. 617. 

* SidAu, (1904) 26 All. 642. 

• Vpendra Kumar Ohoae, (1906) 3 C. L. J. 
476. 

• .VataroM P»7Ia«. (1922) 48 SfwL 90. 

^ ^^Ramajmv Jivbajirav, (1876) 12 B. H. 

* Aft<Mf5feaJi.(19l7) P. R. No 18 of 1918. 

• (1900) 23 C«L 344. 

*• Bajoo Singh, (1898) 28 Cal. 158. 

** NoeamuiUiR, eop. 

“ Mudi-ood-dun, (1870) 2N. W. P. 148. 
BamlTwllmi 2>fl#,(1871)7 Beng. L. R.446. 


•• PubUc pTOietutor of Madrat t. Kimxdi 
Annam Saidti, (1924) 21 L. W. 704. 

*• ilalAura Prtuad, (1898) 21 AH. 127. 

*• Kasamuddin, sup. 

** Aray>. (1883) 7 Iliad. 17. 

** Kanlttmmm Uttamram, 0809) 6 B. IL C, 
(Cr. C.) 64. 

*• Kztkitl, (1004) 6 Bom. L. R. 54. 

•• Dabulal Kanaitfalai, (1908) 10 Bom. 
L.R.76I. 

** <7orentMKR4 Aito'aU Bihar and Oniaa v 
Oang<t Prasad, (1922) I Pat. 423. 

** Addnita Bhuia v. AToIi Das De, (1907 
12 a W. N. 96. 

** Ci>palasaminclha Aiycr, (1893) 1 Weir 
128. 

« «Aeit Abdul Kadxf, (1916] 1 if. W. N. 
3S4. 
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be regarded ns one, and it does not lie in hia mouth to say subsequently that, not¬ 
withstanding Ills porformance of public duties and the recognition by others of 
such performance, ho is not a public servant ” " If such a contention were 
allowed, and the question whether a man was a pubUc servant wore to depend 
the test of hia receiving or not receiving a salary, very great mischief 
and difficulty might arise in a countr)' Iiko this, where numerous persons are engaged 
m tho performance of public duties without pay.’*' 

According to this explanation rfie person who in fact discharges the duties 
of the office which brings him under some one of the descriptions of public servant, 
is for all tho purposes of tho Code rightfully a public servant, whatever legal defects 
there may be in his right to hold the office.* 

A person serving aa a volunteer in a Talisildar’s office* and a Zemmdari 
Karnam^ are held to be public servants- 

Explanation 3,—This explanation was added by the Indian Elections 
OSences and Inquiries Act (XXXIX of 1020). 

Statutory public servants.—Some functionaries have been, by local and special 
Acts, declared to be ‘ public aervanfs * for the purpose of the Indian Penal Code.® 


' Per Straight, J,. in Pamushtr Dat, 
(1886) 8 AIL 201. 

* HamiriaAtw Das, <1871) 7 Bang. L. R. 
446. 448, 16 W. R. (Cr.) 27. 

* Parmts^Ktr DaifSa'p. 

* Subramanya v. Sonasundara, (1891) 16 
Mad. 127. 

* See the Police Act (V of 1861). a. 8; 
the Pam Matrisge aod DiTorce Act {XV 
of 186^, e. 23 ; the Oudh Taluqdare' Relief 
Act (XXIV of 1870), 8. 22} the Cattle 
Trespaaa Act (I of 1871), a. 6; theOoroaen 
Act (IV of 1871), a. 5} Broach Tbafcurt’ 
Relief Act (XV of 1872), 8. 17 1 the Land 
RevenueActfXZXof 1873), a. 35;tfaeChota 
Nagpur Incumbered Eetatea Act (VI of 1876), 
e. 21 i the Indian Muaenca Act (XXH of 

1876) , «. 14 i the Gmbaakment Act (XIH of 

1877) , B. 14; tho Indian Forest Act (VIl of 
1B78), «. 72; the Bangoon Port Commis- 
eionera' Act (XV al 3879), a W / the Pega 
andSittang Canal Act (Ilof 1981), a 14 ; the 
Burma Forest Act (XIX of 1881), a. 71; 
the Broach and Koira Incumbered Estates 
Act {XXI of 1881), a. 35 ; lbs Madrw Forest 
Act (V of 1882), 8 . 60; the PiBBideacy Small 
Cause Courts Act (XV of 1882), a. 62; the 
Burma Steam Boilers and I^ime Movera 
Act {XVm of 1882). A 12 (3); the BriUsh 
Burma Ftlota Act {XlX of 1^3), a. 6 (2); 
the Jlcrchant Shipping Act fVII of 1880), 

B, 60, <V of 1SS3). 8. 14 (2); the Inland 
Steam Vessels Act <V7 of 1^4), ss. 7 (3), 38 
(2); the Inland Steamships Act (VXI of 1884), 
Bs. 0 (3), 37 (3): the Indian Telegraph 
Act (XIII of 1685), 8 . 31; the Central Pro¬ 
vinces Govemment Warda Act {XVII of 
1885). B-12 (2); tho Baths. Deaths andllarri- 
oce Beeistration Act (VloflSSC), a. 14; the 
AJlahab^ Dniveioity Act (XVIII of 1887), 

B. IS (i); the Kanuogos Kid Patwaris Act 
(EX of I6S9), s- n; the RaUwaya Act (IX of 
1890), as. 6. 137 (1); the Prisons Act (IX of 
18^) a. 235 the Sindh locumbcred Eststw 
Act (XX of 1896). e. 35; the Glaadem and 
rarer Act (XUI of 18W). e. 4 (2); 

PronneeB Court of wards Act (XXIV of 


1899), s, 19 (2): the Assam Labour and Emi* 
grntion Act (VI of 100 1), s, 4 (2); Act VUI 
of 1916, e. 116 C.; tho Indian Registration 
Act (XVI of 1008), 8. 64; the Victoria 
Memorial Act (X of lB03), a. 4; the Indisa 
Census Act (XVI of 1910), & 3 (2 ); the 
Dourine Act (V of 1910), s. 4 (2); the Indian 
Paetones Act (XII of 1911), s. 4 (6); the 
Inland Steam Vessels Act (I of 1017), M. 39 
(2), 44 (3); the Indian Bmieratlon Act( VII 
of 3922), 88. 3 (3). 5 (1), 6 {l)i the Randii 
Mental Hospital Act (XIII of 3022), s. 11; 
the Indian Boilers Act (V of 1923), 8. 5 ; the 
Workmes’e Compensation Act (VIII of 1923), 
8 . 30; the Indian hferrhant Shipping Act 
(XXIofl023). e. 2S0. 

The A)(sere (JoTemment Wards Regulation 
(I of 1688). s. 11 (2). The British Baluchistan 
Forest Regulation (V of 1690). s. 38; the 
Assam Forest Regulation (VII of 1801). s. 69; 
tho Aogui Diatnet Regulation (I «>f J894), 

8 60, ni of 1013. 8. 65 (3), the Upper Burma 
Forest Registration Reflation (JI of 1897), 
a. 7 (2); the Upper Burma Oil-fields Regulation 
(VI of 1010), a, 12; the Hazrare Forest 
Regulation (in of 1011), 8. 62. 

The Bombay CiTil Courts Act (Bom. 
Act XIV of 1860), a. 33 ; the City of Bombay 
Municipal Act (Bom. Act fH of 1888), e. 521 > 
the Bombay Court of Wards Act (Boca. Act 1 
of 1005), 8. 21 (2). the Bombay Local Boards 
Act (VI of 1923), B. 136. 

Tb8 Ciril Courts Act (Bong, ActVIof 1871), 
e. 33; the Bengal uourt of Wards Art 
(Beog. Act XX of 1870), s. 50 A ; the Chitta- 
gong Port Commissioner’* Act (Bet^. Act IV 
of 1887),». 63; the Land Records Maintenance 
Act (Brag. Act III of 1605), #. 33; tie CbJcutta 
ifwaicipal Act (Beng. Art Ifl of 1990).s. 616 ? 
the Bengal Pubhe Parka Act (II of 1904), s. 7 ; 
theChittagOng Port Act (Beng. Act Vof 1914). 

«. 100; the Bengal Medical Act (Beng Act VI of 
1014). a. 14 (4); the Bengal Smoko-na/Mneea 
Act (Beng, Act I oflOiO), the Bengal Food 
Adidtwattoa Act (Beng. Act VI of 1919), 
«,19. 
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The following are held to be statutory public servants.—A Municipal Inspector 
within the meaning of Madras District Municipal Act*; a Sanitary Inspector 
within the meaning of the Local Boards Act*; a Karkun employed to execute 
TCTenue processes and receive rent by a manager appointed under Act XV 
of 1872.* 

The following are held to be not statutory public servants .—A poIice-'OfHcer 
undersuspensionwithin themeaningof S.8 of Act V of 18G1 a Municipal Corpora¬ 
tion within the meaning of 8. 39 of Act Y of 1877*; n person nominated by a 
Collector under s. 69 of the Bengal Tenanc^^ Act*; a Goods Clerk of a railway 
company for the purpose of Chapter IX of the Penal Code’; a person assisting, 
in virtue of s. 11 of the Burma Village Act, the headman of a village in arresting a 
person.® 

Not public servants,—A lessee of a village who has undertaken to keep an 
account of its forest revenues and pay a certain proportion to the Government, 
keeping the remainder for himself* ; a Poddarof the Bank of Bengal*®; a Mysore 
Policeman** ; a peon employed by the manager of an estate under the charge of 
the Court of Wards**; a carter cmplcyed by Government**; an arbitrator 
appointed by the parties to a proceeding under a. 145 of the Criminal Procedure 
Code**; a clerk appointed by a Sub-Registrar and paid out of an allowance 
given to the latter**; a Municipal Water-Tax Collector**; a villager required 
to bring an accused person into a police-station in arrest under s. 11 of the 
Burma Village Act.*’ 


The M&dru Labour and Kmjgrstion Act 
<Mad, Act V of leCC). e. 3 : the SUdrae 
Act (}fad. Act V of 1832), *. (y>. ibe 
Gty of Madras Maniopal Act (Mad. Act I of 
18S4), t 50] the Madras District Mumetpal 
Act (Mad. Act IV of 1884). a 41. the 
Madras Local Doards Act (ifad Act V of 
1894), a 43 ; the Madras Hirers Conaerrancy 
Act (Mad. Act VI of 1884). « 23. the 
Madras Canals and Pubbe Femes Act (Mad. 
Act 71 of 1690), s 11 ; the Jfsdrar Mrxiirsl 
Repistiation Act (Mad Act W of 1914). 
B. 10 (3): the Madras Chty ^luoiapal Act 
(Mad. Act n'of 1519). a. 405. 

The r. r. I^snd Rerrnue Art (D, P. Act 
in of 1901), «, 27; the HimdolUixEd FIncom 
bered 7>taioi Act (U. P, Act I of IPOI). a. 33 ; 
the U 1‘ I'litri t Ba-vrds Art (U- F. Act HI 
of !90C) s 41 . the V. P. Court of Wsnls 
Act(U P Art IV of 1912). a 33 } the U I’. 
Town Areas Art (U. P Act II of I9II). s 13 . 
lie U. P. Ste.sm Boilers tet (U. P. Act III 
of lO!.''), s. 32 (1). the tl P Mom ipaLtim 
Art {V. P Vt 11 cf mC). s 8t . the V P 
Towns IrnproTrramt .Act (17 P .Art VIII of 
151'.'). ..112 

The I*unjab Eteam B^slen and Pnoe 
MoTrr* Art (Pun) Act II of IJ (3). 

the Ihinjah Mihtarr Trampert, etc.. Art 
(I*unj.Act I of ll»i3).‘a 4 (2) 

The Bonaa MutLcapai.ura .Act (Boma 
Art Ill c! 1P9«). aa 41. 139 (4)j the 
Bcnaa Forrst Art (IV cf IP'^L 
the Pisrtaa Canal Art (Betsa Act 11 
of IPX^). .. i the r.aiu->oa Pert Art 
fRoma Art IV of 19^), a. I'*; Hardens 
Virtons Memanal Art (Bi-raa Act I <f 
• . 4 ; the Burma Erst>ar,ttr.<et Art (Purtsa 


Act IV of 1909), a 12, the Burma Medical 
Act (Biirtsa Act 1 of 1915), a 11 (3), the 
Burma Oil fields Art (Burma Act 7 of 2918), 
a. 10. the Burma Hura) Self-Cor rmneBt 
Act (Burma Art IV of 1921). a 74 , the Citjr 
of Ilan^oon Moruripa] Act (Berm Act w 
of 1922). s. 237. 

TbeOrirsaTensBcyAftfBth.anilO. ArtII 
of 1913). a. 79 (4) ; the B har (>ns«a Medical 
Act (Bch. and 0. Art II of 191C}, i. 14 (4); 
tbe Aa*azn Medira) Act f.Asni.m Act 7 of 
1916). a. 14 (4). 

The C r EJauphtrr of Animat* Act (C P. 
Act IV of 1915). a 3 (3) 

• romoMmi. 13 Ma<{ 131. 

» r»rwrr>i 7 irf; (15:e,) 21 Mad. 428. 

• /«& |I■*7C) Urrrp Cr. V, 117. 

• 0 (1^72) 8 IWr?. I. IL 

Apr .’■»« 

• Tff J/saiopal Ccrpiweftj* cf ll-t Tesra 
o/Cofrstla. (ISTC) 3 OJ. 75% 

• CViC-r Lai r TUr-»r (U91) 

IS Cal. 518. 

• Zallrtna. P P. No 9cf Iftrt 

• .Vfaroier, (ISIf) loB UT. i:'‘.ac. 
(1914-1916) 2 C B P.. 122. 

• llar^ijtror (1^71) 12 B. II 


«• Mods* (1‘7>) 4 Cal jrf 

'• (1P7V) IWcrStr. 

•• Jrayi.(I“3) 7 Mad 17 
« .V«'i.»^!?..(lP-3)7Mid 1. 

•• Eaadcr (1'* 2) Cal P'I 

** rfCal e-'t 

<?ai.*.(l'..‘4) ! A. L J It. JJI(aC<*'. 

** A'n />w r. (15-11 iufi 2 r l. m. 

122.aal'U: LT 17''. 
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LAW OF CRIMES, 


PRACTICE. 

Evidence,—^AVKere the. offence coficerns any * public servn 
to show “ actual possession of tbe situation,” and this is sul' 
the proof that the duties or functions are actually discharged bv 
to be such servant. 


22 . 


” Moveable 
property.” 


The words *■ moveable property’’ are inten 
corporeal property^ of every desci 
land and things attached to" the ea 
nently fastened to anything which 
the earth. 


COMMENT. 

^ The term * property ’ conveys a compound idea composed of 
subject, and of the right to be exercised over it. It is everj'wl. 

Code 80 as to be applicable exclusively to “ that which is its subjc 
The General Clauses Act of 1868 says that ” moveable proper- 
property of every description except “immoveable property.* 
Registration Act says that “ moveable property ” includes standing 
ing crops and grass, fruit upon and juice in trees, and property i 
description, except “ immoveable property.”® 

The definition in the Penal Code is restricted to corporeal propert. 
all choses in action. It differs from the definitions given in the two 
as it excludes incorporeal rights. 

• 1. * Corporeal property * is property which may be perceived bj 
in contradistinction to incorporeal rights, which are not so perceivabu 
■ tions of all kinds. Thus, salt produced on a swamp, ^ and papers fo 
of the record of a case, ® ate propetty within the meaning of this sectior 
In a recent case the question arose, but was not decided, whethe 
received by post could be considered “moveable property” of the receive 
' ter addressed to W was handed by a postman to W, who was at the time i 
in the occupation of H. W read the letter, and put it on a table in the i 
left it there. H took the letter, aod subsequently attempted to file it as ai 
attached to an affidavit made by him in a suit for judicial separation bet 
and his wife, for the purpose, as he afterwards stated, " of strengthening 2i 
case and of imprOTidng his own position.” The Court, however, refused to_ 
the letter. It was Md that in the circumstances II could not be convi’c 
dishonest misappropriation of property with respect to his retention of the le 
2. ‘ Land and things attached to the earth.*—Tbb section does not ex 

“earth and things attached to the earth,” but “land and things attached tc 
earth “ land ” and “ earth ” are not iqruonymous terms, and there is a ^ 
distinction between “the earth” and earth.” By severance things that 
iroiiioveable become moveable, anditisperfcctly correct to call those things atfac. 
which can be severed; and undoubtedly it is possible to sever earth £r 
the earth, and attach it again thereto. Earth, that is soil and all i 
component parts of the soil, inclusive of stones and minerals, when severed frt 
the earth or land to which it was attached, is moveable property capable of bei 
the subject of theft. ^ Any part of “ the carfh ” whether it he stones or sand 


* lit Rep., *. S2. 

* Art I 011868,1.2 (6) 

' ArtXriof 1P05.*.3. 

* Tamna Ghantayt, (ISSl) 4 M&d. S23. 


* Jtanasicatni Aiyir V. Tailh*linja Mude 
(I8S2) 1 Weir 23. 

• narrit, (1517) 40 AH. 119. 

' SUvram, (IS9I) 15 Bom- 702. 
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the ultimate end, good or bad, which a person hopes to secure; his intention is 
concerned witli the immediate effects of his acts. End cannot justify the means, 
in other language, the motive does not justify the intention. Take the case of a 
scoundrel or a man of bad character, whom it might be desirable to destroy on the 
spot, but if a person takes the law into his own hands and kills him, none the less 
be is guilty of murder. 

25. A person is said to do a thing fraudulently if he does 
“Fraudiijenu ” tiling with Intent to defraud.^ but not 

° ' otherwise. 

C 0 31 M E N T . 

“ As a definition this provision is obvioualy imperfect, and perhaps introduces 
an element of doubt, which did not previously exist; for it leaves it to be 
determincd,...whether the word ‘ defraud’...implies the deprivation or intended 
deprivation of property as a part or result of the fraud.”^ 

The word ‘fraudulently ’ should not be conhned to transactions of which 
deprivation of property forms a part.® 

1. * Intent to defraud.'—The word ‘ intent,’ by its etymology, seems to 
have metaphorical aUusi<j^n to archery, and implies * aim ’ and thus connotes not 
a casual or merely possible result—foreseen perhaps as a not improbable incident, 
but not desired—but rather connotes the one object for which the effort is made— 
and thus has reference to what has been called the dominant motive, without 
which the action would nob have been taken * The terms ‘ fraud ' and ‘ defraud ’ 
aro not defined in the Penal Code. The word ‘ defraud ’ is of double meaning 
in the sense that it cither may or may not imply deprivation, and, as it is not 
defined, its meaning must be sought by a consideration of the context in which the 
word ‘ fraudulently ’ is found. * Sir James Stephen, m hjs History of the Criminal 
Law of England,® observes : “ There has always been a great reluctance amongst 
la^vye^s to attempt to define fraud, and this is not unnatural when we consider 
the number of different kinds of conduct to which the word is applied in connec¬ 
tion with different branches of law, and especially in connection with the equitable 
branch of it I shall not attempt tocoostnictadcfinition which will meet every 
case which might be suggested, but there is little danger in saying that whenever 
the words ‘ fraud ’ or ‘ intend to defraud’ or * fraudulently’ occur in the definition 
of a crime two dements at least are essential to the commission of the crime : 

mppQ secrecy; and, 

, ■ _ ■ ' ! ■ ’ ■ expose some person 

‘ ' . . . • ^ ot that deceit of 

secrecy. This intent, I may add, is very seldom the only or the principal intention 
entertained by thefraudulentperson, whose principal object in nearly ever}’ case is 
his own advantage. The injurious deception is usually intended only as a means to 
an end, though this, as I have already explained, does not prevent it from being 
intentional • A. practically conclusive test as to the fraudulent character of a decep¬ 
tion for criminal purposes is this : Did the author of the deceit derive any ad%’ant- 
age from it which he could not have had if the truth had been known I If so, 
it is hardly possible that that advantage should not haA’c had an equivalent in loss, 
or risk of loss, to some one else ; and if eo, there was fraud. In practice people 
hardly ever intentionally deceive each other in matters of business for a purpose 
which is not fraudulent.” 

* PcrMiiclean.C.J.,in Abba» Ah, (189C) 956,1000 

25 Cal. 612.621, r.B. * AbUu JU, eup., 521. 

* IMi. * VoL IL, p. 121 , Balh-ithna I'aman, 

* Per Batty, J„ in Bhajtcani v. Ktdari, (1913) 15 Bom. L. R. “08,713, 2 Bom. Or. 0, 
<1900) 25 Bom. 2(*2. 22G, s.c. 2 Bom. L. B. 115,120. 
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loss, * ])«l^ not the illccrt! mtnrt} nn»J Impoundins of enttif, even though it was 
«fTecto<l with the inn1irjon» infenl of nahjeolini: the ownera to additional erpense, 
Inconvenienre, nnd annoyance.* ^^eTely permitting cattle to atroy does cot 
ostahhsh any Intention of rauaing * wronpftii fo^s * to the public or any person.* 

^ Secreting a document.—^VTierc tho pffllntifT. in a Bult referred to arhitration, 
with a view to nrevent ft witness from referring to an cndoracnicnt on a bond, 
enatched up the i>ond which wan lying beside the arldtrator, ran away, and reftifed 
to produce it, it waa held that it could hardly he inferred from those circumstaoccs 
that the act of the accused was prompted by any desire to cause * wrongful loss * 
or' wrongful gain.** 

Breach of ft condition dees not iimount to * wrongful loss,*—Wicre a person 
who purchased rice from a faminowclicf ofliccr at a certain rate, on condition that 
he ahould sell it at a pound the nipco less did not acll it at the rate ogrecd upon, 
but at four pounds the rupee Ic.^s, it was held that no wrongful gain or wrongful 
loss had been caused to anyona within the meaning of this section. !nie rice having 
been sold to the aceuBcd, nnd he having paid for It, it was not unlawfri for him to 
sell it again at such prices as ho thought fit.* 


24. AViiocvcr does nnytlnng witli the intention of causing 
wrongful gain to one person or \>*iongful loss 
“CiahoDcstiy." to another person, is .said to do that thing 
“ dishonestly.** 

COMMENT. 


From this definition it will appear that the term ' dishonestly’ * is not used fn 
tho Code in Its popular slgnlficoDcc. tlnlcss there is wrongful gam to one person, 
•or wrongful loss to another, an act would not bo ‘ dishonest.’ The word ‘ 
honestly ’ is used as bearing relation witli property. The ‘ jntcntion ' under the 
section must he to cause wrongful goin or wrongful loss to a person. '* The word 
' Intent,' bv its etymology, seems to bavo metaphorical allusion to atchety, aad 
implies ‘ aim * and thus connot<« not a casual or merely possible result—foreseen 
perhaps as a not improbable incident, but not desired—but ratlicrconnotcs theo^ 
object for which the effort is made—and thus has reference to what has been call^ 
the dominant motive, without which the action would not have been taken. ^ 

The word ‘ dishonestly ’ occurs alone in the definition oi theft (s.378), extortion 
(s. 383), robbery (s. 390), criminol misappropriation (s. 403), criminal breach m 
trust (s. 405), and receiving stolen properly (s. 411). It occurs with the word 
' fraudulently,' defined in the next section. In several offences such as clearing 
(s. 416), forgery (s. 463), and counterfeit coins (es. 246, 247). 

The word 'fraudulently ' occurs alone in the definition of many offences, ohlei 
of which are offences against public justice (ss. 206*208,210), 

(es. 264-266), and counterfeit coins and stamps (ss. 242,243, 252, 253, 261*2^). 

The law takes into account the primary or immediate intention and not the 
secondary or remote. Thus, if A takes an artolehelonging to Z out of Z s possession, 
without Z’g consent, with the intention of keejnng it until he obtains money from 
Z as a reward for its restoration, he takes it dishonestly and commits theft. AS 
every man is presumed to intend tho natural conseguences of his act, it is from the 
consequences that the Court has often to presume the intention of the accused in 
doing a particular act The law does not look to the motive; it looks o^y to the 
■intention. Motive and intention axe two different things. Motive is directed to 


* Pr«>aart (1800)3^.11. (Cr.) 68. 

* Aradhun Jfundul ▼. Myan Khan 
JViiarfjiecf, (1875) at W. R. (Cr.) 7. 

* (1868) Unrep. Or. 0. 11. 
' * ^uSramanta Qhana^ii, (1881) 3 Had. 
•361. 


» LaX MtHwmi. (1874) 22 W. E. (Or.) 82. 
• Per Batty. J., in Jiha^xoani 'r. Ktd^^ 
(1900) 2 Bom. B. R. 986, 1009,25 Bom. 202, 
326. 

■ * Section 378, ill. (1). 
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the ultimate end, good or bad, TvliicK a person hopes to secure; UU intention is 
concerned with the immediate effects of his nets. End cannot justify the means, 
in other language, tlie motive does not justify the intention. Take the case of a 
scoundrel or a man of bad character, whom it might be desirable to destroy on the 
spot, but if a person takes the law into his own hands and kills him, none the less 
he is guilty of murder. 


25. A person is said to do a thing fraudulently if he does 
that thing with intent to defraud.^ but not 

“Fraudulently.’ ,, . ° 

otherwise. 


C 0 31 ai E N T . 

“ As a definition this provision is obviously imperfect, and perhaps introduces 
■an element of doubt, which did not previously cKist; for it leaves it to bo 
.determined,...whether the word ‘ defraud’...implies the deprivation or intended 
deprivation of property as a part or result of the fraud.”* 

The word ‘fraudulently’ should not be confined to transactions of which 
deprivation of property forma a part.* 

1. ‘Intent to defraud.'—The word ‘intent,* by its etymology, seems to 
have metaphorical allusion to archery, and implies ‘ aim ’ and thus connotes not 
a casual or merely possible result—foreseen perhaps as a not improbable incident, 
but not desired—out rather connotes the one object for which tlic effort is made— 
and thus has reference to what has been called the dominant motive, without 
which the action would not have been taken * The terms ‘ fraud ’ and ‘ defraud ’ 
arc not defined in the Penal Code. The word ‘ defraud ’ is of double meaning 
in the sense that it either may or may not imply deprivation, and, as it is not 
defined, its meaning must be sought by a consideration of the context in which the 
word ‘ fraudulently ’ is found. * Sir James Stephen, m his History of the Criminal 
Law of England,® observes : ” There has always been a great reluctance amongst 
laiivyers to attempt to define fraud, and this is not unnatural wbenwc consider 
the number of different kinds of conduct to which the word is applied in oonneo* 
tion with different branches of law, and especially in connection with the equitable 
branch of it. I shall not attempt to construct a definition which will meet every 
case which might be suggested, but there is little danger in saying that whenever 
the words ‘ fraud ' or ‘ intend to defraud’ or ‘ fraudulently’ occur in the definition 
of a crime two elements at least are essential to the commission of the crime : 
namely,first,deceit or an intention to deceivcorin some cases mere secrecy ; and, 
secondly, either actual injury or possible injury or an intent to expose some person 
cither to actual injury or to a risk of possible injuiy by means of that deceit of 
secrecy. This intent, I may add, is very seldom the only or the principal intention 
entertained by the fraudulentperson, whose principal objectin nearly every case is 


tion for criminal purposes is this : Did the outhor of tbe deceit derive any advant* 
age from it which he could not have had if the truth had been known ? If so, 
it is hardly possible that that advantage should not have had an equivalent in loss, 
or risk of loss, to some one else ; and if so, there was fraud. In practice people 
hardly ever intentionally deceive each other in matters of business for a purpose 
which is not fraudulent.” 


’ Per SUelfan, C. J., in Abbas Alt, (ISSO) 
25 Cal. 612. 621. r.B. 

' 2hii. 

• Per Batty, J., in v. Ktdari. 

<1900) 25 Bom. 2i'2. 226, tc. 2 Bom. L. II. 


9S6.1009. 

* Albas Alt, anp., 521. 

* Ycft. IL, p. 121 ; BoJlruAna I’omaa, 
{1913) 15 Bom. L. It. 708, 713, 2 Bom. Cr. C. 
115,120. 
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It these obsetratioDS, the Allahabad High Court has laid dowa 

that where there is an retention to deceive and by means ol the deceit to obtain 
an advantage there is fraud. ^ A somewhat wider interpretation has been placed 
on the word fwud ’ in Haycraft v. Oreasy,'^ which is expressJy followed by the 
Bombay High Court.® Le Blanc, J., in the judgment, Bays; —** By fraud, I 
understand an intention to deceive; whether it be from any expectation of advant' 
age to the party himsdf, or from ilhwiJI towards the other ia immaterial.” 

The expression intent to defraud * implies conduct coupled with intention 
to deceive and thereby to mjure ; in other words, * defraud ’ involves two coocep- 
tions, namely, deceit and injury to the person deceived, that is, iafringemeat of 
some legal right possessed by him but not necessarily deprivation of property.* 
Where the accused, after the execution and registration of a document which was 
not required byj law to be attested, added his name to the document as an attesting 
witness, but without putting a date or alleging actual presence at the time of its 
ex^ution, it was held that ^is act was nei^er fraudulent nor di^onest and that 
the accused was therefore not guilty of forge^.® Similarly, where the accused 
attested a document, without the au^ority of the executant, after its execution, to 
prevent other people from eetting up a claim to the properly in the possession 
of the accused under the document, it was held that he was not guUty of forgery 
for there was no intention to defraud where no wrongful result was intended or 
could have arisen from the act of the accused. ® The accused, in order to obtain 
recognition from a Settlement Officer that they were entitled to the title of “Los- 
kur, ” filed a sanwad before that Officer purporting to grant that title. This docu* 
ment was found not to be genuine and they were convicted under ss. 471 and 464 
by the Sessions Judge. It was held that they could not be found guilty as their 
^tention was not to cause wrongful gain or wrongful loss to any one, but to produce 
a folae belief in the mind of the Settlement Officer that they were entitled to the 
dignity of Loskur ” and that this could not be said to constitute an intention to 
‘defraud.'’ ^ ^ ^ . 

A general intention to defraud, without the intention of causing wrongful 
gain to one person or wrongful loss to another, would be sufficient to ® 

conviction.®, In order to prove an intent to defraud it is not at all necessary wst 
there should have been some person defrauded, or who might possibly have been 
defrauded. A man may have an intent to defraud, and yet there may not be any 
person who could be defrauded by his act. Suppose a person with a good account 
at his bankers, and a friend, with his knowledge, forges his name to a cheque either 
to try bisor^it, or to imitate his handwriting, there would be no intent to defraud, 
though there would be parties who might be defrauded ; but where another person 
has no account at bis bankers, but a man supposes that he has, and on that sup¬ 
position forges his name, there would be an intent to defraud in that case, although 
no person could be defrauded.* men it is material to prove^an intent to defraud, 
evidence may bo given of eimilsr offences by the defendant. 

‘Fraudulently *: ‘Dishonestiy/—There is a real dUtiaction between the 
meaning of the terms ‘fraudulently' and * dishonestly ; the former denotes an 
intent to deceive The production of a forged bond by a person in a suit with 
the intent to make tbe Court believe that he was entitled to recover money upon 
the basis of the particular document produced, thout^ may not be diihop^t 
within tbe meaning of s. 24, may yet be fraudulent within the meaning of $. 171.” 


I J/wXanwaJ SiUtJl Khan, (ISOS) 21 All. 
113,115. 

los. 

• t!SS6) !3Boni. 315*^ 

l^ikirnd in Xo/.I ( W*) ~ 

Cal. 313, 322, and id KhanJHttnjk, (lesc; *- 

A'fliA fflAM, (1910) 33 Cat 
75.b0.t.r.UC.W.X. 1076. 


• Svftnjra *tBth Ohae, (1910) 33 C*!. 75, 
■.c. U C. tv N. 1076. 

• J/anita Atart, [1916] M. W. JJ. 278. 

• Jan J/aA»jnerf, (18M) 10 Cab 631. 

• D&nnvm A’a^, (1882) 9 Cal- 6.1. 60. 

• r« Jfaor*. J., in Chark* 

I Baa. a C. 493. 490. ^ ^ 

« 5«m«w«d». (IOOOj2Cr. App R. 301. 

*• JCtiorA'ffM C'4'*««:^(l901)6a«.N.887. 
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^ 26. A person is said to have “ reason to 

ixiiere.’* bclicvc ” a thing if lie has sufficient cause to 

believe that thing, but not otherwise. 

COMMENT. 

The expression "reason to believe” occurs in as. 411 to 414. 

See Comment on a. 414 where the word * believe * is distinguished from 
'suspect.’ 

27. "WTien property is in the possession of a person’s wife,* 
"Property in s- ot scrvant on account of that person, it is 

session of in that person’s possession mtliin the meaning of 

or servant." this Code. 

Exjilamiion ,—A person cmplo 3 ’ed temporarily or on a parti¬ 
cular occasion in the capacitj’ of a clerk or servant, is a clerk or 
servant within the meaning of this section. 

COMMENT. 

Object.—The object of the framers of the Code in the Explanation is to lay 
down a few rules, in accordance with the general sense of mankind, for the purpose 
of preventing any diflercnco of opmion arising in cases likely to occur very 
often. The possession by a clerk or servant of &at which belongs to tbe master, 
or of that which, whether it belongs absolutely to his master, or to another person, 
the clerk or servant holds for his master and on his account, is tbe master’s posses- 
rion. The possession of the servant must be on account of his master to make the 
master liable. A pistol was discovered lying on tbe floor of a shop which could not 
reasonably be expected to be dealing in such articles. At tbe time of the discovery 
the shop was in charge of a servant and there was no proof that he was holding 
the pistol for his master. It was held that the master could not be convicted.* 

Principle.—This section abrogates the distinction made by the English law 
between ' possession ’and ‘ custody.’ Butitdoesnot express tbe complete thought 
of the legislature on the question of possession.* 

According to English law ‘ possession * is used as regards the owner, whereas 
* custody ’ is used to mean “ such a relation towards the thing as would constitute 
possession if the person having custody had it on his own account ”* What would 
be a mere ‘ custody ’ under English law would be ' possession * under the Code. 

Corporeal property is in a person’s possession when be has such power over 
it that he can exclude others from it, and intends to exercise, if necessary, that 
power on behalf of himself or of some person for whom he is a trustee. But a wife, 
a clerk, or a servant, has not this power or mtention to deal with things in their 
charge as owners. They are, therefore, said to have custody merely according to- 
English law. The word ‘ custody ’means" such a i^ation towards a thing as would 
constitute possession if the person having custody had it on his own account.”* 

A man’s goods are in his possession, not only while they are in bis house or 
on his premises, but also when they are in a place where he may usually send 
them (as when horses and cattle feed on common land), or in a place where they 
may be lawfully deposited by him, as if he buries money or ornaments in his own 
land, or puts them m any other secret place of deposit. 

1. * Wife.*— A permanent mistress may be regarded as a ‘ wife.* When 

a man furnishes a house for his mistress ’ occupation, he may reasonably be pre¬ 
sumed to be in possession of all articles therein which can reasonably be inferred 
to belong to him or to be in tbe possession of hb mistress on hb behalf. But the 


* CXholey, (1922) 20 A, L. J. R. 855/ 

* Fateh Chani, (191C) 44 CaL 477. 


* Stephen's Criminal Law, 210, 211. 
‘ IbuL 
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inforoneo must be inapplicnblo to articles of irJiicIi the mistress is in possession 
Illegally or contrapr to the provisions of latr, cspccialiy tvIicb the orticic in question 
la such thnt he might ttcH romain in ignorance that it wns in his mistress’ posses* 
sion.^ 

28. A person is said to “ coiintcrfcit w]io causes one thing^ 

“Coantcrfrit.'* rcsenildc another intending by means of 

that Tcsemblanfe to practise deception, or hnovring 
it to be likely that deception will tliereby be practised. 

Exphmation 1, —-It is not essential to counterfeiting that the 
imitation should be exact. 

ExpUnyttion 2, —a pension causes one thing to resemble 
another thing, and the rcscmhlancc is such thnt a person miglit be 
deceived thereby, it shall be presumed, until the contrary is proved, 
that the person so causing the one tiling to resemble the other 
thing intended by means of that resemblance to practise deception 
or knew it to be likely that deception would thereby be practised. 

COMMENT. 

The word ‘counterfeit* occurs in offences relating to coin provided in 
Chapter SIX. 

Under this section it is not necessary to show that deception actually took 
place. Intention to practise deception by causing one thing to resemble another 
IS quite suScient. 

1. “Thing,”—Tfao thing may be a coin or 0 piece of metal. Itsvafuois 
immaterial, The counterfeit coin may be more valusble so far as money value 
is considered than the cob for ^rhicb it is intended to pass. 

When the cobs counterfeited are such imitations of tlie genuine com as might 
deceive people on account of the reaembbnee, the presumption referred to m 
Explanation 2 arises.^ 

Amendment.—Explanations 1 and 2 ivere substituted for tbe original explana¬ 
tion by Act I of 1889, s. 9. 

29. The word “ document *’ denotes any matter expressed 

or described upon any substance by means of 

ocument. letters, figures or marks, or by more than one of 
those means, intended to be used.* or which may bo used, as 
evidence of that matter. 

Explanation 1 ,—It is immaterial by what means or upon 
what substance the letters, figures or marks arc formed, or whether 
the evidence is intended for, or may be used in, a Court of Justice, 
or not. 

n.LOSTRATlOXS. 

A writing expressing the terms of a contract, which may bo used as evidence 
of the contract, is a document- 

A cheque upon a banker is a document, 

A power-of-attorney is a document. 

A map or plan which is intended to be nsed or which may be used as evidence, 
is a document. 

A writing containing directions or instructions is a document. 


* » QaHt IJaUjA. {J&07) 30 Alt 03. 
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Explanation 2. —^AVlmtcvcr is expressed by means of letters^ 
figures or marks as explained by mercantile or other usage, shall 
be deemed to be expressed by sucli letters, figures or marks within 
the meaning of this section, although the same may not be actually 
expressed. 

ILLUSTRATION. 

A writes hU name on the back of a bill of exchange payable to bis order. The 
meaning of the endorsement, as explained by mercantile usage, is that the bill is 
to be paid to the holder. The endorsement is a document, and must be construed 
in the same manner as if the words “ pay to the holder ” or words to that effect 
. had been written over the signature. 

C 0 M SI E N T . 

The term ‘ document’ seems to include everything done by the pen, by engrav¬ 
ing, bv printing, or otbenvise, whereby is made on paper, parchment, wood, or 
other substance a representation of words or other equivalents addressed to the 
eye. This word occurs in ss. 1G7,175,102,201, 461 and 479. 

The definition here given seems to be fault}' ,* because the “ matter described ” 
is manifestly not the “ document.” According to English law the material on 
which words are written is said to be a ‘ document.’ Under the Code it is the 
matter written and not the material that is called a ‘ document.’ But the matter 
should be intended to be used as evidence of that matter. A writing is a document. 
Words printed, lithographed, or photographed are documents. A map or plan 
is a document. An inscription on a metal plate or stone is a document. A cari¬ 
cature is a document. Letters or marks imprinted on trees and intended to be 
used as cvidcnco that the trees had been passed for removal by the Ranger of a 
forest, are a document ^ A hammer for marking sleepers is a document. * 

An avouchment, whether written or print^, of the character or quality of 
a chattel. Is not a document whicli, if false, would be a forgery, e.g., the false sig¬ 
nature of an artist’s name to a picture,® or enclosing spurious goods in a wrapper 
imitating a trade mark.* But an mstrument, though not signed by all parties 
thereto, fulfils the requirements of the definition of ” document.”® 

Section 3 of the Indian Evidence Act says that ‘ document ’ means any matter 
expressed or described upon any substance by means of letters, figures or marks, 
or by more than one of those means intended to be used, or which may be used, for 
the purpose of recording that matter. 

Section 3 (10) of the General Clauses Act says that ‘ document ’ shall include 
any matter written, e.xpressed or described upon any substance by means of letters, 
figures or marks, or by more than one of those means winch is intended to be used, 
or which may be used, for the purpose of recording that matter. 

1 ‘ Intended to be used.*—A writing which is not legal evidence of the matter 
expressed, may yet be a document, if the parties framing it believed it to be, and 
intended it to be, evidence of such matter • 

Amendment.—The present explanations were substituted by Act I of 1889, s. 9. 

30. The words “ valuable security ” denote a document 
which is, or purports to be, a document whereby 
Bccanty/^ ® any legal right is created, extended, transferred, 

restricted, extinguished or released, or whereby 

• JtAn SmiOt, (1858) 27 L. J. (JL 0.) 226. 

• Hamaawami Ayyar, (1917)41 MaA 589. 

• Bhtefait AUy, (1808) 10 W. R. (Or.) 61, 
2BeB5. L.R. l£ 


’ Krithlappa Kha*iappa, (1926) 27 Bom. 
L. B. 699. 

* A. y. JosejA. (1924) 3 Rang. 11. 

* Thomat CIc$s, (1858) Deaje. & B, 4C0. 
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any person acknowledges that he lies under legal liability, or has 
not a certain legal right. 

XLLUSTILLTZON. 

A vfrites liis name on tiie back of a bill of exchange. As the effect of this 
endorsement is to transfer the nght to the bill to any person who may become 
the lawful holder of it, the endorsement is a valuable security.” 

COMMENT. 

The words ” valuable security ” denote a particular class of documents, 
viz., such documents as create or extinguish legal rights. This expression occurs 
in ss. 329-331,347,348,420, 467 and 477. 

Copy.—The term “valuable security” applies to the original document*‘ 
and not to a copy. 

Cancelled instrument.—A cancelled instrument is not a valuable security, 
*'for an instrument available for the purpose for which it was made is clearly what 
the clause intended; a cancelled instrument, therefore, though by the cancelling 
of it a legal right may be ‘ extinguished, * inasmuch as the instrument upon which 
such right depended is thereby avoided, does not fall within its scope. 

Unstamped document.—The fact that o document has not been stamped 
or not properly stamped, and is not, therefore, receivable in evidence, does not 
prevent its being a valuable security.* This is so because such a document “ pur¬ 
ports to be ” a valuable security, A document whereby a person acknowlcdgea 
bimself to bo under a legal liability is a valuable security. ^ 

Unregistered document,—An unregistered document, though it may not ho 
& valuable security until thb registrarion is completed stiff “ purports ” to be a 
valuable security.* 

Valuable securities.—A settlement of acco-ants in writing, though not signed by 
any person, and containing no promise to pay ®; a kabulayat*; a deed of divorce^ f 
& kundi ^; and a counterfoil of a paying-in slip purporting to be an ooknowledg- 
ment of receipt of a sum of money by a Bank* are valuable securities. 

A signature purporting to be that of B was forged on each of two printed 
forms, one intended to be used as a promissory note and the other as a receipt. 
The blank spaces left for entering particulars of the amount, the name of the 
person in whose favour the document was executed, the date and place of execution 
and the rate of interest, were not filled in; a one-anna stamp was affixed on the 
top of each paper, but the stamp was neither signed across nor oancelled in any way. 

It was held that the documents, as they stood, were valuable seou nties. * ® A 
document, though not signed by all the parties thereto, is a valuable seeunfy 
if it imposes an obligation on the actual executants and an option on tneotnew ana 
there is no condition precedent to be found in the document that me document 
is to he inoperative against the executants until all the parties executed it. 

Not valuable securities.—The copy of a lease.^* a wunad purporting to confer 
a personal title,** a postal receipt for aa insured pared,* and a copy of a decree 
passed by a Court,*® are not valuable securities. 


» iit Rep.,». 80. 

» (1873) 7 M. n. a App. 28 ; n<ma*ami, 
JISSS) 12 Mad. 14S. 

» Ida Johha. (1&J7) 3 I*. L. J. 3S6. 

‘ KasMA’ath .Yo«t (1857) 25 Cat 207. 

* (18W) 2 M.1I,G247, 

* 6 W. II, Cf. 1* 2 s S'arintdJin, 
1SM13A.W, y.SO. 

t (18C0) 11 W. It. (Cf.) 15. 

* I<IW. (*510) 1’. ^ 


* 3'«wr.(192i;20C. W.N.aSS. 

*• yaK«A«>rAa4vr,(I916)38 A1I.430. 

»* j^i»»Miro>n».dj7ar,(lfii7)4iM*d.639. 

»» nitaman, (1887) 4 B. IT. C 

iCe. C.) 2S; .Varo Coval, (J8«8J 6 B. H. C. 
fCr.OM. 

»» Jan ilaJumti. (188-1) 10 Od. £3t. 
t* Ann, (1912) P. L. R. So. S09 of 
1913 ; Sadao lal.(l$Je)S P. U W. W. 

»• CianCkanJra (7iofe^(l9n}3yO.L.J. 12, 
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‘•Awiii” words “a will” denote any testa¬ 

mentary document. 

OOMMENTi 

A will ” is a disposition or declaration by which the person making it provides 
tor the distribution or administration of property after his death. It does not 
take effect until the testator’s death, and is always revocable by him. 

The Indian Succession Act' defines ‘ will * as “ the legal declaration of the 
intentions of the testator with respect to his property, which he desires to be carried 
into effect after his death.” The General Clauses Act* says that ‘will’ “shall 
include a codicil and every writing making a voluntary posthumous disposition 
of property.” This term occurs in ss. 467 and 477 of the Code. 


32. In every part of this Code, except where 
Words referring a conttary intcution appears from the context, 
to acts include iile- -rvords wliicli refer to acts' done extend also to 

cal omissions. .n ig • • 

illegar omissions.’ 

COMMENTi 


This section simply says that* acts include illegal omissions. 

1. ‘Ads.*—An ‘act’ generally means something voluntarily done by a 
person. * Act ’ is a determination of the will, producing an effect in the sensible 
world. This word includes writmg and speaking, or, in short, any external mani* 
•festation. In the Code, the term ‘ act ’ is not confined to its onfinary meaning of 
positive conduct of doinc somethm?. but includes also illegal omissions. 

2. ‘Illegal.*—Seeposf, 8.43. 


3. * Omission.'—This word is used in the sense of intentional non^doing. 
Thus, according to this section, ‘ act ’ includes intentional doing as well as inten> 
tional nomdoing. The omission or neglect must no doubt be such as to have an 
active effect conducing to the result, as a link in the chain of facts from which tm 
intention to bring about the result may be inferred * The Code makes punishable 
omissiona which have caused, which have been intended to cause, or which hove 
been known to be likely to cause, a certain evil effect in the same manner as it 
punishes acts, provided they were illegal. And when the law imposes a du^ to 
act on a person, his illegal omission to act renders him liable to punishment. * 

33, The word “ act ” denotes ns well n sene? 

"Act.** of acts as a single act: the word “omission” 

" Omisaion." denotcs as well a series of omissions as a single 

omission. 


COUMENTj 


The effect of a. 32 and this section taken t<^etheris that the term ‘act ’ com* 
prises one or mote acta or one or more DIegal omissions. 

An act mav constitute an offence under two or more enactments. * 

34. Wicn a criminal act is done by several 
Acu done Ly porsons,' in furtherance of the common intention 
JSSeruscT^ora^ of nil,* cach of Rucli pcTSons is liable for that a»l 
mon intention. lii the Same manner ns if it were done by him 

alone.* 


* SotlS65,t.a. 

* XoflS97.*.3(57). 

* TiusrwOi JIaiaAil Poltr, (ISSS) 1 
■Wrir«95. 


• LatjnXa*, (IRM) » Boa. S34. 

• Su\a Ayyv t. CUiTy. 

(l»3) S3 IL L. T. SO. 
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COMMENX. 

This sectiou tlciijs with the rfoin" of separate acta, similar or iliverac by 
sev;crat persons; it all arc done in fartliwnncc of a common intention, each person 
la liable for the result of them all as if lie hod done tlicm himself. * The section docs 
not create a distinct offence ; it lays doirn only a ptinoipfe of fiohih'ty.' 

Objecl.—Tliis section is ffamed tomret a ease in o-hicli it may bo di/Sedt 

' or to prove exactly 
are deemed guilly 
irogemcjit, support^ 

unu proLcouoP lo imi i)e!aoji acMiuity coiuimumg tiic act. 

This section hna «o appiication in thoconstnictfon of 65.397 and 39S, though 
it may he read with fs. 392 and 39o to determine tlic substantive offence which is 
created.^* It cannot be used to mahea co-accuscd liable to the minimum punish* 
ment laid down in s. a397 because one accused is so liable, * 

Principle.—‘Where parties go with a common purpose to execute a common 
object, each and ever)’ one becomes responsible for the acts of each and cveiy 
other in execution and {urthcraneo of their common purpose; as the purpose 
is common, bo must be the responsibility. * It is a well recognized canon of criminal 
jurisprudence that the Courts cannot distioguislt between co*con 5 pirators,norcaa 
it inquire, even if it were possible, as to the part taken by each in the crime. ’ All 
ate guilty of the principal offence, not of abetment.® If two or more persons 
combined in iojuring another in such a manner that each person engaged in causing 
the injury must know that the result of such injur>* may be the death of the injured 


probable and natural results of the combination of nets in which he joined.® Uut 
a patty not cognizant of the intention of his companion to commit murder is not 
liable, though in bis company, to do an unlawful act.*® For instance, if three 
3 >erson 8 go out to commit a felony, and one of them unknown to the others, puts a 
pistol in his pocket and commits a felony of another kind, such as murder, the 
two who did not concur in this second felony •wjH cot be guilty thereof, notwith¬ 
standing it happened while they were engaged with him in the felonious act for 
wlucb they went out.** 

Scope.^—This section does not require proof that any particular accused was 
responsible for the commission.of the actual oficoce. ** 

The section provides cot only for liability to puaisbment, but also for siibjec- 

- foreigner in foreign territotj’initiates an offence 

■ _ . territory, ho ia,if found with/n Bntish territory, 

• _ . ■ Court within whMe jurisdiction the offence was 

completed. * * 

1. * Criminal act is done by several persons/—The section contemplates the 

case where more persons than one share in the doing of the act, and it is neces¬ 
sary to bear in mind the definition of' act * given in s. 33 and also the provisions of 


* Sareivln JCvntar (lOSi} ^ Bon*. 

LR. 148, lSS.52Cat. iOr.r.c. ^ 

* fereWra /wumar (1023^ 23 

c. w. X. i70. 3SaL.<r 412. 

* Nga Po S«in, (1902) 1 L. R. R. 233. 

* Mi Jftrza, (J023) fil Cal. 205. 

* Poifpning. (1920) 10 L, B. R. 269! 

(1924) *7 An. 59. 

' » Sing r. Ram Raja, (I860) 3 Beoff- 

L.R. {P. C.)44. 45. 


• PhaLaung, (1900) 3 L. B. R. 264; bat 
15B L. T 44. 

> n. Btt 

• • li. 

■ 41 C»L 

754. 

*• CiSotalal Sabar, (lOIS) 14 Com. L. R. 
147,1 Bom. Cr. C. 85. 
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83, 35, 37 and 38.‘ A ' crituinal act* means that unify of criminal behaviour 
which results in something, for wlu'ch an individual would be punishable, if it 
were all done by himself alone, that is, in a criminal offence.* 

The section only comes into operation when there is a substantive charge- 
of an offence having been conamittod.* 

2. * In luilheiante ot the common intention of alb*—Acts done in furtherance 
of common intention make all equally liable for the results of all the acts of others. 
MaUmood, J., in Dharam Rni's atse* said : “ This section was the subject of con¬ 
sideration impliedly in the case of Tht Queen v. Gora Chand Gopee.^ At p 456, 
Sir Barnes Peacock clearly laid down the rule of law that mere presence of persons 
at the scene of an offence is not, y)So facto, sufficient to render them liable to any 
rule such ns s. 34 enunciates, and that * the furtherance of a common design ’ was 
an essential condition before such a rule applied to the case of an individual person. 
It was probably in consequence of this expression of view from such a high authority 
that the Legislature hj s. 1 of Act XXVII of 1870, repealed the original s. 34; 
and in substituting another section therefor, inserted the important words ‘in 
furtherance of the common intention ot all,’ as representing the condition precedent 
to each of such persons being held liable for the crime in the same manner as if it 
were committed by him alone. This cliangc in the law is very significant, and it 
indicates to my mind that the original section having been found to be somewhat 
imperfectly worded, these additional words were introduced to draw a clear distinc¬ 
tion that unpremeditated acts done by a particular individual, and which go beyond 
the object and intention of the original offence, should not implicate persons who 
take no part in that particular act. \Vc have the opinion of an American jurist 
on the point, whom Mr. Mayne, in his Commentary* on the Indian Penal Code, 
quotes (Bishop, s. 439), where that learned author, laying down the rule, goes on 
to say :—‘ But if the wrong done was a fresh and independent wrong, sprmging 
wholly from the mind of the doer, the other is not criminal t)*erein, merely because 
when it was done ho was intending to be a partaker with the door in a different 
wrong.’ This seems to me to be the right interpretation of the words in * furtherance 
of the common intention of all,’ as they occur in s 34 of the Indian Penal 
Code. There is another section in that Code which is somewhat similarly worded, 
and seems to turn upon the same principle, so far as this particular point is con¬ 
cerned. That section is 149, which, instead of using the words quoted above, 
uses the words ‘ in prosecution of the common object of that assembly, or such as 
the members of that assembly knew to be likely to be committed in prosecution 
of that object.’ It will be observed that while s. 34 limits itself to the furtherance 
of the common intention, s. 149 goes further, inasmuch as it renders every member 
of an unlawful assembly guilty of the offence when it is likely that such an offence 
might have been committed in prosecution of the common object. I have referred 

tuco — ii..* ;-^ ’- 1 - ’ n - 34 ; and even upon 

. ' . • «V. Sabed Ali^ held 

. ' ■ ^ ■ an unlawful assem¬ 

bly would not reijder all the other members liable therefor, unless it was shown that 
the assembly did understand and realize cither that such offence would be commit¬ 
ted or was likely to be necessaiy for the common object." Thus to establish guilt 
under s. 31 it is necessary to prove a common intention as distinguished from a 
common object as ins. 149 and it must be shown that the criminal act was commit¬ 
ted in furtherance of that intention.* 


* Nga Tun Baw, (1907) 14 Burma L. R, 
264. 

* Barendra Kumar Qhoah, (1924) 27 Bom. 
I*. R. 148, 162, 62 Gal, 197, pc., overruling 
Nirmal Kanta Boy, (1914) 41 CaL 1072 and 
Pfojulta Kumar Matumiar, (1922) 60 CaL 41. 


• Reazuddi. (1912) 16 C. W. N. 1077. 
(1887) 7 A. W. N. 236, 237. 

•(1666) Beng. L. E, Sup. Vol, 443. 
6 W. E. (Ci.l 45. 

• (1873) 11 Beng. L. R. 347, p.b. 

• Ritbann Singh, (1917) 4 P. L. W. 120. 
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Hocently t^e Privy CouzhjjI observed that tb$ words ‘ in furtherance of the 
'Common intention of all ’ introdtwed as an essential part of the section the dement 
of a common intention prescribing the condition under which each might be crimi- 
Bally liable when there are several actors. ^ 

A furtherance of a common des^ is a condition precedent for convicting 
each of the persons who take part in the commission of a crime, and the mere 
lact that several peisons took part in a crime in the absence of a common intention 
IS not sufficient to convict them of that enme. Thus, where several persons joined 
together in striking another but there was no evidence to show that the cominoa 
intention of all was to cause grievous hurt, the conviction of all of them for the same 
'Offence was held to be bad in law, * It is not sufficient for joint responsibilify 
iot an offence under this section that the offence actually committed was likely 
'to occur as a result of the eeveral persons acting together; hut that the existence 
-of a common intention being the sole test of joint responsibility it must be proved 
what the oominon intention was and that the common act for which the accused 
Were to be made responsible was acted upon in furttieranco of that common 
intention. ^ Where there is no direct evidence of common intention it must be 
judged and decided by a consideration of all the facts proved and the 
circumstances surrounding the case. 

It is essential to consider, first, the comraon intention of all, and, secondly, 
the individual intention of each accused as disclosed by the circumstances-* 
The fact that a criminal act done in furtherance of the common intention of several 
persona was the act of & single individual does not render the provisions of this 
section inapplicable.® 

•Cases.—^^Vhere each of several persons took part m heating a person so as to 
break eighteen ribs and cause his death, each of them was convicted of murder.* 
Where several persons join in beating another with lathis (sticks;, and inflict snob 
injuries on him that be dies shortly after the beating, all are guilty of murder 
without distinction.’ But where three persons assault^ the deceased and gave 
him a beating, in the course of which one struck him a blow on the head, which 
resulted in death, it was held that, in the absence of proof that the prisoners had the 
common intention to inflictinjuzy likely to cause death, they could not be convicted 
of murder but of voluntarily causing grievous hart.® In a fight which ensued over 
the division of propert)’ between three persons, one of them was hit bv a (sti^) 

and died. It did not appear which of the other two had struck the blow which 
caused his death. It was held that the accused were not acting in concert and 
cons of them could be convicted of ra«tder ’ A and B conspired to waylay end 
attack C. At a signal from A, B struck C. The blow happened to fall on I> who 
was close by. A then joined with B in attacking C. D afterwards died as a result 
oi the blow struck by B. It was held that this section d id not apply until A actually 
joined in attacking C. Up to then A could be treated only as an abettor, and he 
could not be held responsible for tho kilJuig of I>, as the act done was diffcwnt 
from the act abetted and not a probable con8e<juence of the abetment The 
common intentioa must cover the act done by all the several persons. 
During the course of a political trial police were posted in diuercnt places in the 
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Court to keep order. Large crowds gathered, and some men who were not per¬ 
mitted to go in the Court room, bad some sort of mel'^ with the police. Several 
men were seen assaulting individual policemen in different parts of the premises. 
It was held that each assault was independent of otlicr similar assaults and this 
section had no application as the assaults -on individual policemen were not the 


accused were thereupon tried for the offence of murder. It was held that the 
accused were not guilty of murder, for the separation of the two accused from the 
gang having been prior to the murder, there could bo no common object.* Four 
men joined in committing a robbery. Two of them went from house to house 
bullying and ill-treating the inmates nod making them give up their valuables 
while the other two kept guard on the house tops. Of the latter pair one was 
armed with a gun, which he fired off several times. "When the \*illagcrs began to 
make it unpleasant for the robbers by throwing stones, he shot and killed one of 
them who took a prominent part in the atone throwing. It was held that those 
who uent on bullying were not liable for the act of tbe one who shot the nllager 
•as the act which caused the death was not done by several persons but only by one. * 
■One D Was killed by one blow on his head with some sharp weapon. The accused B 
and jr with others armed with gandasas had Invaded the compound wbere B 
was sleeping, and had immediately as.<i.aultcd D and that one of their number 
stnitk him on the head and killed him. The accused’s intention was to insult and 
•disgrace one K. The accused Jf, who gave the fatal blow, was convicted under 
8. 302 and B whs convicted of abetment of grievous hurt under s, 325 read with 
8.109. As both the accused had armed themselves with deadly weapons B must 
"have known that in case of opposition the weapons would be used and in all 
probability grievous hurt would be caused * 

The appellant was charged under s. 302 with the murder of a Post-master. At 
the trial the evidence showed that while tbe r-“'* --ni- v— 

money, three men, of whom tbe appellant was • ’ ’ . ■ 

called upon him to hand over the money; he ’ ’ . ; ’ • . . ' • 

trial Judge directed the jury that if they were satisfied that the Post-master was 
3nlled in furtherance of common intention of all three men, then the appellant was 
guilty of murder, whether he fired the fatal shot or not. It was held that upon 
•the true construction of this section especially having regard to es 33, 37 and 38, 
the direction was correct,® Where five persons armed with big sticks or clubs 
joined together to forcibly carry off a girl and grievous hurt was caused to persons 
attempting to prevent the girl being carried off by any one of them it was held that 

must be regarded as being responsible (or the hurt caused. * 

Where both master and servant were present at the sale of ganja in con¬ 
travention of the terms of his licence and the servant received the money paid 
for the ganja, it was held that the servant was guilty of the offence of selling ganja 
without a licence by the operation of this section.* 

English cases .—Where Lord Dacre agreed with several persons to hunt in 
another’s park for deer, and to kill all who might resist, one of the party having 
killed the keeper, all were held to be guilty of the murder, though Lord Dacre 
•Was a quarter of a mile distant, and knew nothing of tbe individual blow. * 

* FaUJi Ohand. (1022) 20 A. L. J. R. 70S. » Barendra Suntar OhoiK (1024) 27 Bom. 

* i7of» B«m 1,(1915) 17 Bom. L. R. 006. 3 L.R 148, 162. 62 Cal. 107, p.o.; 

■Bom. Cr. 0.118. (1925) 1 L. 0. 531, 636. 

* llamam (1019) B. R. No. 21 * Allah Jtalfut, (lQ25) 2 L. 0, Z4. 

•of 1010. * KeaKuar LalSiafia v. Oirish Chunder 

* Bahai (1918) P. R. No. 24 of Z)tt<L (1002) 29 CaJ. 406. 

J919. • Doere't ease, Palm. 35,1 Hal© P. 0. 439. 
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Thrco soldim Went to^'othcr to roh an orehaffi, tiro got upon a noac free 
and the tiurf stood nfc the gate with n drawn sword in his hand. The owner’s- 
eon coming hy collared the man at fho gate nnd asked him what Inisincss ho had 
there, and therenpon the soldior stnbhcd him. If was held that he had committed 
murder, but not those on the tree. It would have been otherwise if tJiev had all 
coJiio thither with a genernl resolution ngaiMt all oppoacrs. ^ TSro soldiers came 
at eleven o’clock at niglit to a publican’s, and demanded beer, whicli he refused, 
alleging the unreasonableness of the hour; wherenpon they went away uttering 
impreentions. Some time after one of them rushed iq, the other remaining out, 
and renewed his demand for beer. On his rcfu.sing to depart the landlord pushed 
Kim towards the outer door whore the other soldier pave the landlord a violent 
blow with a sharp instrument on the head. Tlie landlord died after a few data. 
It was held that both the soldiers had committed murder, iiotwith.standing the 
previous struggle between the landlord and one of them. * 

3. ‘ Each of such persons is liable for that act in the same manner as if it were 
done by him alone.’—-All who participate in the commission of an offence are 
geverallj responsible ns though tho offence had been committed by each of them 
acting alone; consequently each must be separately punished. ® 

Mere presence does not raise a presunapfion of complicity,—Although a man 
is present when a felony is couimitted, if bo takes no part in it, and docs not act 
in concert with those who commit it, he will not bo a principal merely because he- 
did not endeavour to prevent it, or to apprehend the felon. All who are present 
do not necessarily assist by their presence every act that is done in their presence, 
nor are consequently liable to be punished as principals. * Tho mere circumstance 
of a person being present on n lawful occasion docs not, therefore, raise a presump* 
tion of Aat person’s complicity in an offence then committed. ® 

Amendment.—The words “ in furtherance of the common intention of all 
wore introduced by Act XXVII of 3870, s, 1, 

PKACTICE. 

Calcutta Rule.—"When several persons are accused of the commission of the 
same offence, it would bo obN-iously inconvenient if a Madstrate were to punish 
Bome and commit others to the Court of Session j and, as the Code does not seem 
to contemplate such procedure, the Magistrate should, if he considers the case to 
be one for the Sessions, commit all those concerned for trial before that tribunal. * 


35. Whenever an act, which is criminal only by reason of 
When such an i^s being done v/ith a criminal knowledge or in- 
aot ia criminal by tcntion, is doflc by several persons, each of such 
'persons who joins in the act with such knowledge 
tainai knowledge OT intention IS liable for the act in the same manner 
orinteBtioQ. hy him alone with that 

knowledge or intention. 

COMMENT. 


This Bection follows as a corollary from s. 32. The legal consequences of an 
* act' and of an ‘ omission ’ being the same, if an act is committed partly by an 
act and partly by an omission the cona^iuences wjll be the same as if the offence 
was committed by an ‘ act ’ or by on ‘ omission ’ alone. 


, I Foster. 353. 

» Wilhuffh^. (1791) 1 East P. C, 2$S. 

• A mnta Z<al v. Corporation of Cal- 
riitta, (1917) W Cal- 1025. 

4 Qffta Chand Oopte, (I8C6) 6 W. R. (Ct) 
45. Beng. B. R.. Sup, VoJ.. 443. SceCfoBcy, 


(1882) 8 Q P. n. 534. 

• JlaffatiUa and J!/ot»7al, (ISSO) 14 Bora. 
115* C^napat^iSama, (1922) 17 L. W. 1971 
[10233 M W.N. 104. 

* a If. R. and O., VoL I. Cb. 1, $. 40, 

p.W. 
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Tlif prfv'vllnp fi^ltnn fcir n iit «1 ik1i n rrit'iinnl nrt was done 

lir B''\rrAl I’cr^nn^ in fnrlhrrnrve of ilir rotntnon intmtinn of nil. Und»’r this 
B ]'rr*>on in? Ih** n'^rtiwyl, trlinnotu.nlly performs lli«' nrt, must hr nho^ 
to liAvr thr pATli''nl.ir intrnt or knnwlMjp if f1«r nrt rrioiin.il only hy rrn«on 
of ii" hrin? dour with n rrimlnnl knowlwljjc or Intrntion. 

If p^vrr.il prfFon*, havin? one nn«l thr «.imr rritninal intrntion or knowlcflpe, 
joint Iv rnmmit numlrr or nn n«MHlf,r.irh i.'lwMr for thr ofTrnrr m if hr hnd noted 
nionr': hut if rrvrral ]*rrFon« join in nn net, rnrh hnvin? n dtfTrrrnt intrntion or 
kjKiTih-<!?o from thr other*, e.irh ii Ii.ih)r nrrorilin? to hn own rriminal intrntion 
or ktinwjrd?r, nnd !ir i* not liahle further. 

If nn nrt which i^ nn offence In itnrlf nn<l without reference to nny criminal 
l.nowlodpc or intention on the jmrt of the dt>cr^ m done hy reveral persons, each 
•of nirh persons is Iiahlc for the offence. 


36. Wherever the enuring of n certain cfTcct, or an attempt 
cBunrd tocnn?otliat effect, by an act or hy an omi&^ion, 
ppiHiy hr art and isnii ofTciicc, it i.s to hciiiulcrstood tliat tlic caiising 
rmh I*} nmiMion. effect partly hy an act anti partly hy an 

omi.'^.sion is the same ofTcncc. 


ILLDSTRATION. 

A intentionally causes Z'a death, partly hy illegally omitting to give Z food, 
and partly hy heating Z. A has committed murder. 


37. When an offence l.s committed hy mcan.s of several nets, 
Co f n b "'l‘^cver iiitcntionnlly co-oporntes in the commis- 
doin^Sroi MTcnJ sioii of that offence by doing nny one of tliose acts, 
»n citlicr singly or jointly with nny otlier person, com- 
* mits that offence. 


ILLOSTRATlONe. 

(a) A and IJ agree to murtler Z hy screrally and at different times giving 
him small doses of poison A and B administer the poison according to the agree¬ 
ment with intent to murder Z. Z dies from the effects of tlic several doses of 
poison 80 administered to him. Here A and B intentionally co-operate in the 
commission of murder, and as each of them does an act by which the death is caused, 
they arc both guilty of the offence though their acts ore separate. 

{h) A and B arc joint jailors, and, os such, liave the charge of Z, a prisoner, 

♦nit* //.F ai^ l./ii<FO nf o ♦{?>.« % n...! Tl IcnOW- 

tbe time 

.. * . Z dies 

of hunger. Both A and B arc guilty of the murder of Z. 

(c) A, a jailor, has the charge of Z, a prisoner. A, intending to cause Z’e 
death, illegally omits to supply Z with food; in consequence of which Z is much 
- ’ ' ‘ r ' ‘ ' < . *• • • ,t sufficient to cause his death. A is 

• ■ ’ B, without collusion or co-operation 

• ■ ■ . .knowing that he is likely thereby to 

■ • 4 ,mlty of murder ; but as A did not 

co-operate with B, A is guilty only of an attempt to commit murder. 

COMMENT. 

This section provides that, when several acts are done so as to result together 
in the commission of an offence, the doing of any one of them, with an intention 
"to co-operate m the offence (which may not be the same as an intention common 
to all), makes the actor liable to be punished for the commission of the offence.^ 

» Barendra Kvmar Ohoah, (1924) 27 Bom, L. R, 118, 158, 52 Cal. 107, pc. 
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LAW or cniMr^, 


{CffAP. IK 


This section /oHows m n cornllnr)* frorri a. 35 os will Rj.j.ear /rom tbn illostra- 
(lons. 

’\V(j have seen that il fcverni prrsons combine l>oth in intent and act, each is 
ftnswerabk lot the }oinl criminat net ymX M it he nione had done it ; and so it h 
if each person Jms his several part to do, the whole contrihtiting to one result. 
It in immaterial what particular ahare is nllottcd to each, or whether the object 
l>e accomplished jointly hy nU present at the same timennd place, or eaeli performs 
his own part separately. \Yht‘rc nil concur In effecting the criminal result, each 
docs the net so far ns liis own part e.xtends, nnd, ns to the residue, may he regarded 
as causing it to he done by means of a guilty agent. iVlI the persons concerned 
stand in the miifual relation ofprinc»p.al5 anti agents to each other. Tf, for Instance, 
Boveral persons combine to forge an instrument and each executes by himself a 
distinct part of tho forgetj', and they arc not togctlicx when the instrument is 
completed, they nro ncvcmiclcss all gutlQr as principals.* TYhere two persons 
aro acting in concert in the sense tliat their attack on the deceased (with a heavy 
stick by the one, and with a he.ivy atone by theother) is A single indtrisible thing, 
hotKof them are liable for the resultantmnrd«.* Three persons, brothers, attacked 
with hen^'v sticks a fourth, ngainst whom tJ»ey boro a grudge, and beat him with 
great severity, so that he died shortly afterwards. His skull was badly fractured, 
and numerous otlier injuries were inflicted upon him. It did not appear which 
injuries were caused by whicli of tlve assailantB, but tho cndcnco showed that 
they were acting in concert nnd intended to oousc such bodily injury m was likely 
to couso dcodr. It was held that all the tlirec assailanta wero guilty of murder. * 


38. Where several persons are engaged or 
In flcrmSy conccrnefl in the commission of a criminal net, 
beguiityofdifTercnt tlic}' mav bc cuiltT of dijTcrcnt offences by means 


ILLPSTRATION. 

A attacks Z under such circumatanccs of grave provocation that his killing 
of Z would be only culpable homicide not amountbg to murder. B having ill^wiil 
towards Zand intending to kill him, and not having been subject to the provocation, 
assists A in killing Z. Here, though A and B are both engaged in causing Za 
death, B is guilty of murder, and A is guilty only of culpable homicide. 

c o ai sr E N T. 

This section provides for different punishments for different offences as an 
alternative to one punishment for one offence, whether per^ns engaged or 
concerned in the commission of a criminal act am set m motion by the one intention 
or by the other.* , , ,j i. 

Sections 34,35 and 38 deal with the same subject and Bhould be read together. 
Section 34 treats of acts done with a * common intention, s 38 of acts 
done with different intentions. Thus it is the converse of a. 34. Under this 
section the act is not supposed to be done with a * common intention.’ A quarrel 
arose between C on the one side and A and B on other. C abused A, whereupon 
A struck him with a stick, and B struck him down with an axe on the head. He 
also received two other wounds with tho axe on other parts of the body. Any 
one of the three axe-wounds was sufficient to cause death, more especially that on 
the head. It was held that 3 was guilty of culpable homicide, while A was guilty 
of voluntarily causing hurt. ® 


» is 11.446. 

* Bubbappa Ohamnappa, (1012) 16 Bern. 
I,. E. 303. 2 Bom. Cr. C. 64. 

* kam Ntwcti, (1913) 35 All. 600. 


* Barendra Kvmar Ohc>K (1024) 27 
Bom. L. R. 148, 168, 52 Cal. 197, r.o. 

• {I882)2A.W.N. 23. 
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Sections 34 to 38 lay down principles similar to tlic English law oi “ principals- 
in tlie first and second degrees See Comment on s, 107, infra. 

39. A person is said to cause an effect “ voluntarily ” when he- 
1 t t .. causes it hy means' wliereby he intended to cause 
0 an an j, it, or by meanswhich,atthctime of employing those 
means, he know or had' reason to believe to be likely to cause it. 

ILLUSTRATION. 

A sets fire, hy night, to an inhabited house in a large town, for the purpose- 
of facilitating robbery, and thus causes the death of a person. Here, A may not 
have intended to cause death, and may even be sorry thot death has been caused 
by bis act; yet, if he knew that he was likely to cause death, he has caused death, 
voluntarily. 

c 0 ir ai E N T. 

The word ‘ voluntarily ’ is defined in relation to the causation of efiects and 
not to the doing of acts from which those effects result. It has been given apeculiar* 
meaning, differing widely from its ordinary meaning, in the Code, 

In general, the Code makes no distinction between cases in which a man 
causes an effect designedly and cases in which he causes it knowingly or having 
reason to believe that he is likely to cause it If the effect is a probable conse¬ 
quence of the means used by him he causes it * voluntarily,’ whether he really 
meant to cause it or not He is not allowed to urge that he did not know or wos 
not sure that the consequence would follow; but he must answer for it just os 
if he had mtended to cause it. The English law by means of an artificial presump¬ 
tion. tns,, that a man is presumed to intend the natural or probable consequences 
of his own act, gives to the words which denote intention the meaning here annexed 
to ‘ voluntarily ’^ Sees SI, tnfra. 

The definition of the term ‘ voluntarily ’ bears resemblance to the definitioni 
of ‘ wilfully,’ current in the English law. 

An injury shall be deemed to be ‘ wilfully ’ caused whensoever the person 
from whose act or omission such injury results, either directly intended it to result 
from bis act or omission, ot believing that it was in any degree probable that such 
injury would result from hb act or omissioD,iDCurred theriskof causing such injury. * 

“ The principle of exemption from criminal responsibility in respect of a 
hurtful consequence is that of bona fide ignorance of the connexion existing 
between the mere mechanical act and its consequence. That principle ceases to 
operate where the connexion is known to be either certain or probable. If the 
doer of an act know or believe that a noxious consequence will result from that act, 
he is just as culpable both in law and morals as if he Lad acted with the most 
direct intention to hurt. Let it however be supposed that the consequence is 
not certain, but that it is a likely or probable consequence, and that the likelihood 
or probability is known to the doer of the act. Here again it is clear that the 
principle of exemption ahovementionedbunavailabletoexempt the offender from 
liability m respect of the consequence. All he can urge is, that he was not sure 
that the hurtful consequence would follow; but he had no right to incur the nsk 
—*1 -j-..i^ nsiblc forit ; 

‘ ' i • ■ * ■ the penalty 

i ■ ... • . . ■ - j justly, 

after due notification, doom such an offender to the penalties inflicted on those who 
accomplbhcd their purposes by more certain or direct means; the safety of societj 
is inconsistent with any distinction in tliis respect, and the offender in truth acted 
wilfully, in wilfully incurring the risk and danger of causing the injurious result.”* 

* il. & SI. 21. • English I.aw Commiwoners’ "th Rep. 

* 10th P. R. 1C p. 23, nted in Fmt Rep, ■. IOC. 
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i. ‘'Means,*—5^123 word signifies acts as weHa$ODiis«ons. 

40. Except in tlie chapter and sections mentioned in clauses 
“OSftBce.*’ of section the word otlerice 

denotes a thing made punishable® by this Code, 
In Chapter IV, Chapter V-A and in tlie following sections, 
namclyr-sections 04, 65, 06, 67, 71, 109, no, 112,114, 115, 116, 
117,187, 194, 195, 203, 211, 213, 214, 222, 222, 223, 224, 225, 327, 
32S, 329, 330, 331, 347, 348, 388, 389 and 445 the word “ offence 
denotes a thing pnnisiiabie under this Code, or under any special 
or local law as hereinafter deftned : 

A^d in sections Ul, 176, 177, 201, 202, 212, 216 and 441 the 
word “ offence ” has the same meaning when the thing punishable 
under the special or local law is punishable under such law with 
imprisonment for a term of six months or upwards, whether with 
or without fine. 


COMMENT, 

The word * ofience ’ ns defi&ed ia this sectioa haa three sets of laganiag, as 
■explained io the three clauses of this section. 

1. 'Offence.’—This word docs not extend to sots punishable under tbe 
Uw of England. Stokes says that the Code is defective in not deolaring that in 
certain sections {e.g., 316, 221, 224, 225), ‘ offence' shall include nets and omis* 
fiions punishable by the law of England. 

2. ‘A thing made punishable.’—In HJoorga Chctti{’s case, ^ West, J, reniarkcd; 

If %'erbal criticism is to have a preponderating influeuce, I may observe that there 

is an inaccuracy in section 40 ‘A thing,’ meaning an act or omission, is not 
susceptible of pxuijshment. What is meant >3 ‘ a thing for which he irho is guilty 
-of it is punishable.’ '* The teem ‘ a thing ’ is a rather unhappy aubstitute for 
what it aeeras to mean —“a» aggregate of acts and omissions.’** A 'thing' 
must be an act, or a series of illegal oe/», or an illegal omission, or a aeries of illegal 
ointssioiis; or, to use the vrerds of Mr. Bentham “ \vo give the name of offence 
to every act lyhich Tve think ought to be prohibited by reason of some evil which 
it produces or tends to produce.” 

‘ Punishable’ must mean that the comruission or omission of the act, the 
-COiUtuission or omission of whiob is prohibited, renders the person commits 
or omits it liable to the sanction of the law, i.e,, to^ punislimont,^ ., ^ word is 
here used according to a common idiom for ** i^cdcnng a person liablo to punish¬ 
ment for vt is obvious that in the strict and primarj* usage of the word nothing 
is punishable ; and no person since Xerxes, except a chpd with his doll, has ever 
supposed otherwise. The expression, therefore, is incomplete. The words 
‘ made punishable' must be interpreted as meaning recognized as or “ declared 
punishaWo.”^ ’ A thing made punishable' ia no doubt an inaccurate expression; 
but ‘ punishabJe ’ is hem used in a sens© which is popularly familiar in the cxptcf- 
fiion ’'fi punishable offence,” that is, “an offence to which a punishment is 
.attached and the words ‘ a thing made pmiishoble ’ mean on actor omission ,* 
which by this Code is couetituted one to which a punushment is attached.« 


* r{SSl)5Bom.33S.3i3. * perllollov#;?, J„fJ8C8) a3f.Jf,C.App- 

» IV CbJJftt. J.. ll^CG) 3 3f. IL C. An*. 

,4 I- *■ Per OoHett, J., in *Aw, i5 

'lVrI>utbott. 3., in. Kandkai'a, * IV Inn«, J., m ifcW, 20. 21. 

Mi. 07. 71. 
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Order under 5 55 ot the Criminal Procedure Code—Such nn order docs not come 
within the definition of nn olTcncc.* 

Maintenance order.—An order for payment of maintenance is not a conviction 
for nn oflonee.* 

Proceeding under a 23 ot the Public Cortreyanees Art—A proceeding to recover 
lepnl fare under s 2S of the Bombay Public Conveyances Act 1867, is not a 
complaint for an offence.^ 

Attempt.—An attempt to commit nn olTrnce is itself on offence within the 
definition of ‘ offence ’ os given in this section.* 

Abetment.—Tlic abetment of an offence is in itself an offence within the 
meaning of this section.® 

Amendment.—This section was substituted for the original s. 40 by Act 
XXVII of 1870, 8 2. The figures 61, 65, 66 and 71 were inserted by Act VIH of 
1882 , 6.1 ; and the figure 67 by Act X of 1886, B. 21. The term ‘ offence' is thus, 

* ‘ * < •. —»...••»• nder any special or local law. 

.... ; ■ • • • . il • f 1670is to be taken to affect 

* The word, figure and letter 


** Special law.” 


41. A “ Special law ** is a law applicable to a 
particular subject. 


C 0 M 31 ENT. 

Whenever there is an intention to apply the provisions of the criminal law 
to acts authorized or required by particular statutes, that intention is always 
made clear by express words to that effect, eg , the Income-t.^i Act,® the Land 
Acquisition Act,’ etc.® 

The special laws contemplated in s. 10 and this section are only laws, such as 
the Excise, Opium, and Cattle Trespass Acta, creating fresh offences, that is, laws 
making punishable certain things which are not already punishable under the 
penal Code. The Whipping Act is not a special law in this sense; it creates no 
fresh offences, but mwely provides a supplementary or alternative form of punish¬ 
ment for offences which are already punbbablc primarily under the Penal Code.® 

•Locaiiaw” ^ ^‘Jocal law” is a law applicable only 

ca aw. ^ particular part of British India. 


C 0 JI31 E N T . 

Laws applicable to particular localities are termed local laws, t.g.. Port Trust 
Acts. A local law docs not necessarily include all rules made under the provisions 
of a local law. 


43. 


“ Illegal.” 
” Legally 
to do.” 


The v.’ord “ illegal ” is applicable to cver}’’tliing which is 
an offence or wliicliis prohibited by law, or which 
bound furnishes ground fora civil action^: and a person 
is .said to be “ legally bound to do ” whatever it is 
illegal in him to omit. 


Kandhma, (1884) 7 All. C7, 69; ShaHi 
Chum Napxt, (1682) 8 Cal. 331. 

* Ponnammal, (1802) 16 Mad. 234; 

OoJam Uotiain Choii-dhry, (1867) 7 W. R, (CV) 
10; Thahi bin Ira, (1868) 5 R. H. C. {Cr. 
C.) 81. 

• Vdlh ilitkn. (1919) 22 Bom. L. R. 195. 
AiutfA|-a,(1895) 17AJl 120. 

■9 


» Spier, (1897) P. R. No. 49 o! 1887. 

• n of 1887, sa. 35, 37. 

• I of 1894.8.10 

• Chandi Perahad v. Abdur Eahmatt, 
(1894) 22 Cal. 131.139 

» Po nan, (1913) 7 L. B. R. 63. 

*• Oanda Shah, (1894) P. R. No. 23 of 
1894. 
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COM MKNT. 

“illegn!” hae been given fi ven' wide meaning sa it mrludcs 
(1) cverj-thing yhidi is an ofTenco; (2) evwytldog which is i.rohibited by law; 
and (3) evcn’Uiing which furnishes ground for a civil action. The prohihitioa in 
the second case must bo kgah The accused submitted to his official superior a 
false * nil' return of lands in Ids enjoyment, and also made u fa!.'?c statement to the 
same effect in a revenue inquiry. It was held that no offence had been committed 
as tho net of the accused was not * illegal ** He was doubtless guiltj' of a breach 
of a departmental order, but he was not legally hound to furnish such information 
witliin tho meaning of this section. Suppose an official is bound by the rules of 
his mipcrior to be at his office at 10 am., and to enter his name in a bool* kept for 
that purpose: ho falsely entomhiserrivniotlOwhcnheinfact arrived at II o’clock; 
can it be said that ho has committed an offence ? Certainly not. A breach of a 
departmental order is not a criminal offence. 

The words * illegal * and * unlawful * have the some meaning under the Code. 

1. ‘Which furnishes ground for a civil action.’—‘'These appear wide 
words, but we think it would bo difficult to restrict tJicm without tho risk of e.tclad* 
ing eomething that ought to be included. Generally we apprehend it will be found 
unobjectionable to designate as illegal anj* thing done or omitted to be done by a 
man for which he is liable to a chdl action.” * 

44. The word “ injury ** denote.^ nny harm whatever illegally 
“Iniurv” caused to any person, in body, mind, reputation 
' ■ or property.! 

COMMEKT. 

“ Injui>' ” is ao net coatraiy* to law.< Thus an unlawful detention of a cart 
at a toll-g^^t® caused by an illegal demand for payment of toll amounts to injui}'. ^ 
Threat of a decree which can never bo given effect fo is a threat of Itarm to an 
individual in hia person, reputation, or proper^.* The word ‘ iajuij ' has been- 
given a wide meaning m this section. It wilt include every tortious act. 

1. ‘ Property.*—^Tlus word hero means ^mething in existence and it cannotr 
with any propriety, be applied to tho reasonable expectation of pecuniary benefit 
for the loss of which an action is maintainable by the representatives of a deceased 
person.^ Where th© accused took away the complainant’s cattle and declined to 
release them until he was paid a certain eum and on the receipt of that sum h© 
released them, it was held that he caused ‘ injury to the complainant * 

Death of husband is not an ‘ injury * to wife.-—A Magistrate imposed a 
fnaddition to ft sentence of imprisonment onaconvictionfor the offence of causJ^ 
death by a rash and negligent act and gave compensation to the widow of the 
deceased out of tho fine imposed. It was held that compensation could not be 
given to her for she did not suffer any injury as here defined,® The Court said: 

“ If the claim of the widow -in such a case as the present is maintainable, it must 
follow that the master of a servant, who has been disabled or put in wrongful 
confinement, may ei^ually apply for compensation to be paid out of thefine inflicted 
on the offender.” It may, however, be argued that nothing could be mote harmful 
to the mind of a woman than the death of her husband and the seciion speaks of 


* Appa^y^f (I6&1) 14 Slsd. 484. Vira- 
tami nftiriiilif (1881) 4 Mad. 144, dissented 
from. _ 

* See J8tEep.,8. 658. 

■ J6W,8.01. 

* 5romi i^ayudu v, Subraniania JludaU, 
<I8W)2M. H. C. 168. 

» Ap2>o1a>^h (1892) 1 U e»r 441. 


• iWyawflrt Oupia. (1923) 27 C, W. N. 479. 

» TaUa Gangulu v. Mamidi Dali, (1897) 
21 Mad. 74, 76, r ft. 

• iTaWfiiil Bazzai, (1923) 21 860. 

• Talla Gangvluv. Jlfamidi Da!*, 
Dtttehmala, {1880) 12 Mad. 352; Abdul gaAi- 
CTO*, «896) Cr. R. No. 20 of 1895, Unrep.- 
Ct.a763. 
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harm to tbc mind ns ' injury.’ And it has been held by the Chid Court of the 
Punjab that loss of hcrliiisbnnd’B support affects ft widow prejudicially in a legal 
rVijT, and is tlicrcfore an injur)’ ns defined in the Penal Code. * 

* False charge is an injury/^A false charge laid before the Police, and never 
intended to bo prosecuted in o Court, may subject tbc accused to very substantial 
Injury, as here defined.* 

45. The word “ life ” denotes tlic life of a 
“Life.” human being, unless the contrary' appears from 

the context, 

46. The word “ death ” denotes the death of 

“Death.” human being, unless the contrary' appears from 

the context. 

“Animal” "'ord “animal ’* denotes any living 

creature, otlicr tlian a human being. 


C 0 M W E N T. 

This definition is, according to Sir James Stephen, not only superfluous but 
of doubtful correctness. It will include an oogel, frog-spawn, and probably a 
tree, 

48, The word “ vessel ” denotes any'tbing 
f'Vwaei.” made for the conveyance by water of human 
beings or of property. 

49. Wherever the word “y’car” or the word “month** is 
used, it is to be understood that tlic year or the 
•‘Month" month is to be reckoned according to the British 
Calendar, 


COMMENT. 

A year is the time wherein the sun goes around his compass through the twelve 
signs, or the period in which the revolution of the earth round the sun is completed, 
viz , 365 days, 5 hours, 48 minutes, and 61*6 seconds. For ordinary purposes 
the average length of a year is taken to be 365 days. But every’ fourth year the 
extra hours are taken into account and the statute 24 Geo. II., c. 26, enacts that 
the year shall consist of 360 days. The fourth year is called the leap year. By 
statute 21 Hen. III., the increasing day in the leap year, as well as the preceding 
day, are counted for one day only The Ist January is the first day of the year 
by statute 21 Geo. II., c. 23 ; before that enactment the 25th March was the first 
day of the year. 

The day on which a sentence is passed on a prisoner is calculated as a whole 
day. A person sentenced to imprisonment for the space of one calendar month 
is entitled to be discharged on the day in the succeeding month immediately preced¬ 
ing the day corresponding to that from which bis sentence takes effect. * On the 
Slst October the prisoner was sentenced to be imprisoned for one offence for one 
calendar month, and for a second offence for a period of fourteen days, commencing 
, after the expiration of the calendar month. Pursuant to his sentence, he was 
detained in custody until the l4th of December. It was held that the detention 
was lawful, for as the calendar month did not expire until the .30th of November, 
he was not entitled to be discharged from the second term of imprisonment until 


» .,4k,( 1898) P. R. No. 17of ISOS.i-.b- * Colwl/, (1879) 4 C. P. D. 233. 

* Athro/Alt, (1879) 5 Cal. 281, 282 
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the full prriofl o! fourteen /lavA comj<»Uc^ l/ota the I.-rt of 3'><K;cm?;er fincl cxi^rcd, 
Denman, •!., fniti; *' I am oi njamon that a 5ente«re nf impri.»anmcnt for one 
cnlentlnr mouth, pn««»'(t on nny L'ivrn «lay of anv pjvm uumth, U to beJfl to 
hpcin to run frotn ttie fii^t niomrnt of that, ctoy, anti to esj>ire upon nrnvins nt the 
first moment of^ tlm forrcspontlinc <\ay tn the stsereetlins month. If there he no 
such roTTe'>pont1iniitl.'jy hv reason of thesnrcer^lms mont5« nothavins *omanv<lay8 
U9 the pToi’cdinc month, then hy nnftlogy to the law eslfthUshod in the rase of 
hilfs of exehfltjjio, T ifiinh the rnlcndar month shonhl lie held to have expired at 
the Irt^t moment of its last day, hut ns lone as there ts a day in the calendar 
numerfeally eorrespondjni; from which the sentence hesins to run, so that it is 
tinneeesssry to trench »pon the surrce/lin? month, t xcc no ^rroond forontWpating 
the expirntion of the pentenco.” * 

50, Tlic word *\soctiou** denotes one of those portions of a 
’‘Section “ olinptcr of this Code whielt arc distinguished by 
prefixed nmuernl figures. 

SJ. The word “oath" includes a solemn afilnnntion s«b- 

**Oftth“ stituted by law for an oatli, and any declaration 
Tcquircd or authorized by law to be made before 
51 public Servant or to be used for the purpose of proof, whether in a 
•Court of Justice or not. 


C0313IKNT. 

A n * ea fh * is a religious ossercration, hy which n person renounces the meny, 
and impreentes the venijconce of fleaven if he do not spenk the truth.* 

The Indian Oaths Act suhstitutes aflinnation for an oath in the case of Hindus 
jind Mahomedans. If oath is objoelcd to then affirmation is ndniissfble in other 
cases. * 

"Qoodfixitii" ^*^fbing IS said to be done or believed in 

® ■ good faith which is done or believed u’ifcliout due 

care and attention. 

c o 31 ar fi N T. 

The definition of good faith given hero is merely a negative ous. It does 
not define * good faith.* It says that an act is only done m good faith if it is done 
•with due care and attention. 

According to the General Clauses Act, • " A thing shall be deemed to be done 
in ‘ good faith' where it ia in fact done honestly whether it is done negligently or 
not.” This definition js borrowed from an English statute,* and it differs mafemlly 
from that contained in the Penal Code. Under the Code defifiition the question 
of honesty is immaterial. 

Good faith requires not logical infallibility, but due care and attention. But 
how far erroneous actions or statements are to l»e imputed to want of due care and 
caution must, in each case, bo considered with reference to the general circura- 


* MigoUix. Colville (1879) 4 C. P. ». 233. 
S36. 

» (1786) ILrach 430. 

* Act X of J 873, a, 6. 

* X of 1897, a. 3 (20). 

* The ddfinitioa corresponds exactly with 

#. 90 of th** Bills of Act, 18S2, 45^ 

46 Vjc , c. 61, which ia founded on the dietmo* 
tion TWinted oat in Jonts x. Ooricn, {1877) 47 
h, y. Bank. J. 2 App. Ctts. 616, by I^rd 


Blaekbum, bct'fro&j the case of a person who 
■WAS honestly blundering and careless, and the 
ease of a person who has acted not honestly, 
that ia, not nece^sanly mth tbo intention to 
defrano. but not with an honest belief that 
the transaction was a valid one, and tf»a£ he 
srAS dealing with a good Bill. The Bale of 
Qoods Act, 1893 (66 & 67 Vic., c, 71). a. 62. 
gives a ainitlar definition. 
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staoccs and the capacity and intclHgcncc of (he peraon, whose conduct is in ques¬ 
tion.^ 

The question of pood faith must be considered with reference to the position 
of the accused and Uic circumstances under which he acted. The law does not 
exact the Ramc care and attention from all persons regardless of the position they 
occupy. • 

Where a Police constable after questioning a person, who was carrj'ing three 
bundles of cloth under hia arms, and receiving unsatisfactory replies, arrested him, 
;* -.‘’’M' ... 

} . • ' • ■ ■ ' « r 

stolen the horse, or hud purchased it from the thief. He found that B had bought 
the animal from one S; so he sent for S and charged him with the theft without 
taking the trouble of getting any credible information as to whether it was his 
father’s horse or not. It was held that he had acted without exercising due care 
and attention.^ Thcaccusedwho wasan cducatcdman living in a town where 
medical assistance was available chained up his brother, who was subject to fits 
of violent insanity with lucid intervals, for over three months in an unnecessarily 
orucl way, it was held that he did not act with due care and attention.* 

Mere good faith in the sense of simple belief, actual belief, with any grounds 
for believing, is not Bufllcicnt: the belief must be a reasonable, not an absurd, belief, 
that is, there must bo some reasonable ground for it. Good faith in act or belief 
requires duo care and attention to the matter in hand. The law cannot mark, 
except in this vague way, the amount of care and attention requisite; but if a man 
takes upon himself an oQico or duty requiring skill or care, and a question arises 
whether he has acted therein in good faith, ho must show not merely a good inten> 
tion, but such care and skill as the duty reasonably demands for its due discharge. 
The degree of care requisite will vary with the degree of danger which may result 
from the waut of care. ^Vhere the peril is the greatest the greatest caution is 
necessary.* 

Where a person, uneducated in matters of surge:}*, operated on a man for 
interadl piles by cutting them out with an ordinary knife, and the man died from 
hsomerrhage, it was held that he had not acted in good faith although he had 
performed similar operations on previous occasions.” 


hedisco- J t •! 

section I ’ . 

that 13, * ■ .. . 


* Abdool Wadood Ahmtd, (1907) 9 Bom. 
L. R. 230. 31 Bom 293. 

* BhawooJwan v. Muln ilaval, (188S) 12 
Bom. 377,393. 

* Shio Surun Sahai v. Mohomtd I'azil 
Khan, {IBQS) 10 W. R. 20. 


* Shimbhu Narain, (1023) 21 A. L. J. R. 
391. 

• M. & JI. 

• fuloroo Eobiraj, {1687) 14 Cal. 666. 

* (1887) P. R. No. U of 1883. 
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TIic punishments io which offenders are 
liable iinJcr Ifie />roviHion« of fbis Code arc,— 
Ocfttli; 

iSrcomlhj ,—Transporfnf ion; 

T’Am?///,—T'ciml pcrvittule; 

TinpriPoninenl. whic)i is of two descriptions, 
immcl}' :— 

(J) ftigorona, timt is, ^vith Jmni labour, 

(2) Simple, 

—Forfeiture of property; 

Fine. 

COMMEXT. 

*‘TJto xlctenuinaljon of the ripht ineft^iirc of punUhTnent is often a point of 
4 Jrcat di'fBfluity. Hord'nnd-fnst r»lw onnnot ho Johl joirn, h»t the dfcwion most 
he left to (Hscrctjon, nnd discretion has to ho guided l»y a variety of considerations. 

There is the element of vindiotivencss, which cannot be left out of sight, 
notwithstanding what has been said by Plato on the subject. Both persona] 
nnd public sentiment demand that the person who 1ms made others suffer unjustly, 
should liimsclf be made to suffer in return. This is quite distinct from the moral 
fiido of an act with wliicU properly the Courts have nothing to do. Their concern 
18 solely with the nature of the act viewed as a crime or breach of the law. Thol&w 
indicates tlie gravity of the act by the maximum penalty provided for its punish- 
ment and the Courts have to judge whether the act committed falls short of the 
maximum degree of gravity, and, if eo, by how much. 

The principal object of punishment, however, Js the prevention of offences, 
And the measuro of punishmeat must, consequently, voiy from time to time accord¬ 
ing to tho prevalence of a particular form of orimo and other cireomsiances. An 
amount of severity may be very appropriate ot one time which would be quite 
uncalled for at another. 

It may generally be taken as a safe principle to follow, that punishments 
should be made as moderate as is consistent with the object aimed at. Punish' 
ment in excess is apt to defeat its own object, and to produce a reaction of popular 
feeling, as experience shows. To shut a man up in prison longer than is really 
necessary is not only bad for the man himself, but is a useless piece of onielfcy, • 
And economically wasteful and a soaxce of loss to the community 

To the six kinds of punishments mentioned in the sootion two more are added 
by subsequent enactments, «V., whipping and detentjon in reformatories. In 
the Madras Presidency the punishment of stocks is infliefced on offenders of lower 
castes. * 

1. Beatb.~-Tiie authors of the Code say: “ IVe are convinced that it ought 
to be vesy sparingly inflicted, and we propose to employ it only in cases where 
-either murder or the highest offence against the State has been committed...To 
the great majority of mankind nothing la so dear as life. And we are of opinion 

» Per Barge®. J. 0., in Noa Ku, (J807) » Mad. Reg. Xlof 1816, a. 10. 

1 U. B. R. rtfiOMOOI) 330, 335. 
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that to put rohhers, ravlshcra nn<l mutilators on the fome footing with inurdercM 
is an orranpemont which diminishes tho aocurity of life.. .Those offences are almost 
always committed under such circumstances that the offender has it in his power 
to add murder to his guilt. ..As ho has almostnlwnys the power to murder, he will 
often have a strong motive to murder, inasmuch ns hy murder lie may often hope 
to remove the only witness of the crime which he has already committed. If the 
punishment of tho crime which he has already committed he exactly the same with 
the punishment of munlcr, he ^vill have no restraining motive. A law which im¬ 
prisons for rape and rnhherj’, and hangs for murder, holds out to ravishcra and 
robbers a strong inducement to spare the lives of those whom they have injured. 
A law which hangs for rape and robbery, and which only hangs for murder, holds 

Death is tlic punishment that must be awarded for murder by a person under 
sentence of transportation (s. 303). It may' be awarded as punishment for'the 
following offences only:—(1) Waging war against the King (8.121). (2) Abetting 
mutiny actually committed (s, 132). (3) (living or fabricating false evidence upon 
which an innocent person suffers death (s. 191). (4) Murder (s 302). (5) Abet¬ 
ment of suicide of a minor or insane, or intoxicated person (s. 305) (6) Dacoity 

accompanied with murder (a. 39G). (7) Attempt to murder by a person under 
sentence of transportation, if hurt is caused (e. 307). 

2. Transportation.—The authors of the CJode observe: “The consideration 
which has chiefly dctcrmincd'us to retain that mode of punishment is our persua¬ 
sion that it is regarded by the Natives of India, particularly by those who live at a 
distance from the aea, with peculiar fear. The pain which is caused by punish¬ 
ment is unmixed evil. It is by the terror which it inspires that it produces good ; 
and perhaps no punishment inspires so much terror in proportion to the actual 
sain which it causes as the punishment of transportation in this country. Pro¬ 
longed imprisonment may be more painful in the actual endurance; but it is not 
60 much dreaded beforehand; nor doe.s a sentence of imprisonment strike either 
the offender or tbe bystanders with so much horror as a sentence of exile beyond 
what they call tbe Black Water. This feeling, we believe, arise-s chiefly from the 
mystery which overhangs the fate of the transported convict. The separation 
resembles that which takes place at the moment of death. The criminal is taken 
ior ever from the society of all who are acquainted with him, and conveyed by 
means of which the Natives have but an iniBstinct notion over an element which 
they regard with extreme awe, to a distant country of which they know nothing, 
and from which he is never to return. It is natural that his fate should impress 
them with a deep feeling of terror. It is on this feeling that the efficacy of the 
punishment depends, and this feeling would be greatly weakened if transported 
convicts should frequently return, after an exile of seven or fourteen years, to 
the scene of their offences, and to the society of their former friends.*’* 

I r>. ^ ^ 1 •’ .* 

T- . . ■ ■ • • . • ■ . , . 

ation . ' ■ 

any term under ss. 121'A (conspiracy to wage war) and I24*A (sedition). Except 

in the case of these two offences transportation prescribed is for life. 

Age, sex and iafitmities, combined with various other circumstances and 
considerations may frequently render the exercise of a discretion in substituting 
^ moderate sentence of imprisonment for one of transportation * 

Tbe Government of Bombay in virtue of a resolution of the Government 
•of India have issued a resolution saying “ Instructions should be issued to the 


» Note A, p. 93. 
* Ibid, p. 94. 


• 7 Part Rep. p. 93. 
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pr!«on RHtlioritics nnd ihc Court nhmjldbc mforJnc<l thnt fts fflrnn ptt.?ib{<' tI<-port- 
ation to tlio Andnmflos <viH erase/'* * ^ 

3. Penal jcrvitudc,—The punishment of pcnol f rnitude, which n 

[Or ttmspGrtntiou, is npphVabfc onfy to Knropran’* and Amerienns* tinder Act 
AAn of 1S55 which is based on JG & 17 Vic., c, D?, Tiie word * Kuror»ran,’ as 
used m this Art, shaH he tjcdersfootl to inehidc nnv person tJstJal/r desijtnnted a 
European BnlisK subject.* " Hy reason of the diriicultv of providmi; a”placc to- 
which Kuropcftns or Americana can, with safety to their health, he sent for the 
purpose of undergoin;! scnlrnres of transportation or of imprUonment Sor Jong 
terms, it 1ms become expedient to suhstitnlo other punishment for that of trans¬ 
portation.”’* 

IVna? ser\*itude is a punishment which consists in hcrjiiiig an offender in 
confmeiucni and compelling !diu to labour. Persona sentenced to penal servitude 
are, during (Iio term o! the Bcnfcncc, confined in aticli prison within British India 
as thoGovernment of India directs, and kept to hard labour.* 

See tim Penal »Servit«de Act (XXTV of 1655) set out in the Appendix. 

4. Imprisonment,—linprisoiiincnt Is of t\ro kinds; rigorous and almpfe. 
In the cose of rigorous imprisonment the offender is put to hard labour, such as 
grinding corn, digging earth, drawiin* water, cutting fire-wood, boxring wooh 
etc. In the ease of simple imprisoonicnt the offender ia confined to jail and la 
not put to any kind of work. Where the Code }>rovidcs that an offender shall 
bo i^unishorl wnh imprisonment “o«d shall also ho liobJc to hoe,'* the sentenco 
should include some period of Imprisonment, whatever it may be.* The defini- 
tion of ‘impribonment' applies in the ease of all Acts of the Oorernor-Gcncral 
in Council made after tlie 3rd Jnnueiy 1S6S, and of all Bcgubitions under the- 
Govomment of India Act, 1670,’ made after the Mth January* 1687.* 

The authors ol tlio Code had, in many cases not heinous, fixed a minimunx 
as 'well as n maximum punialiment. Tim Committee were of oj)inion that.ronsidor- 
ing the general terms in whiclt offences were defined, it would be inexpedient, in 
most cases, to fix a mininuun punishment; and they had accordingly so altered 
the Code as to leave the minimum punishment for all offences, except those of the 
gravest nature, to the discretion of the Judge who would have the means 
in each case of foriuing an opinion as to the clmracterof the offender, and 
tho circumstances whether aggravating or mitigating, under which the offence- 
had been committed. But with respect to some heinous offences- -such as- 
offences against the State, murder, attempt to commit murder, and the like-—they 
had thought it ri"ht to fix a minimum punlsUraont.* Circumstances which arc 
properly and expressly recognized by the law 03 aggravations c.alling for increased 
fioveri^ of punishment arc principally sucJi as consist in the manner in bich the 
offence is perpetrated ; whether it be by forcible or fraudulent means, or by aid of 
accomplioea, or in the malicious motive by which the offender was actuated, or 
the consequences to the public or to iadividiial sufferers, or the spcmal necessity 
which exists in particular eases for counteracting the temptation to offend, arising 
from the degree of expected gratification, or the facility of perpetration peculiar 
to the case. These considerations naturally include a number of particulars, as 
of time, place, persons and things, varying according to the nature of the case. 


* Government of Bombay ResoJation 
H.I>. No. 456S, dated Rlay 7, 1021. Govern- 
Bieiit of Zfldia Begolotioo, Home department 
/Jails), No. 101, dated March 30,1021. 

s J>uma J^idya, (1896) 19 Mad. 483, 486. 
» Act XXIV of 1855. 8. 16 

* Jhid. Preamble. 

* The Prisoners Act {V of 1871), 6. 21. 

* Ciianviova SMdram, (1863) 1 B. N. O. 

4j Ra}nabin JZaWoj», B. H. O. 34; 


SctJiir^S din Krisftnajt, (1883) 1 B. H. C 39; 
Menaioodin. (1864) 2 W. R. (Cr.) 33 i Sheiih 
JJultwr. Zaimh Beiee, (1811) 16 W.R. (Cr.} 
17 j Bayne, (1906) 8 Bom. 1, R. 414, 416. 
» 33 Vio., c. 3, s. 1 

• Bee the General Clauses Act, X of lB97p 
38.5 (26) and 4(1) and (2). 

• P. L. C. (1856), p 718. 

*• 7 Pari. Eep. p. 93. 
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Circumstances which are to be considered in alleviation of punishment are: (1) the- 
minority of the offender; (2) the old age of the offender; (3) the condition of the- 
offender, c.< 7 ., wife, apprentice ; (4) the order of a superior nulitarp officer; (6) pro¬ 
vocation ; (G) when offence committed under a combination of circumstances and 
the influence of motives which are not likely to recur either with respect to the 
offender or to any other; (7) the state of health and the sex of the delinquent.' 
Bentham mentions the following circumstances in mitigation of punishment 
which should bo inflicted: (1) absence of bad intention; (2) provocation; (3) 
self-preservation ; (4) preservation of some near friend ; (6) transgression of the 
limit of self-defence ; (6) submission to menaces; (7) submission to authority; 

(8) drunkenness; (9) childhood. 

The maximum imprisonment that can be awarded for an offence is fourteen 
years (s. 65). The lowest term actually named for a given offence is twenty-four 
hours (s. 610), but the minimum is unlimited. 

The minimum term of imprisonment, however, is fixed in the following two 
cases .•— 

(1) If, at the time of committing robbery or dacoity, the offender uses any 
deadly weapon, or causes grievous hurt to any person, he shall be punished with 
imprisonment of not less than seven years (s. 397). 

(2) If, at the time of attempting to commit robbery or dacoity, the offender 
is armed with any deadly weapon, he shall be punished with imprisonment of not 
less than seven years (s. 393). 

An offender shall be punished with rigorous imprisonment in the cases of— 

(1) Giving or fabricating false evidence with intent to procure conviction 
of an offence which is capital by this Code, or by the law of England (s. 194). 

(2) Unlawful return from transportation (s. 226). 

(3) House-trespass in order to the commission of an offence punishable with 
death (s 449) 

The following offences are punishable with simple imprisonment only 

(1) Public aer\*ant unlawfully engaged in trade; of unlawfully buying or 
bidding for property (ss. 108,109). 

(2) A person absconding to avoid ser^'ice of summons or other proceeding, 
from a public sers’ant, or preventing sendee of summons or other proceeding, 
or preventing publication thereof , of not attending in obedience to an order from 
a public 8cr''ant {ss. 172, 173,174). 

(3) Intentional omission to jiroduccadocument to ajmblic servant by a person 
legally bound to jiroduce such document; or intentional omission to gn e notice 
or information to u public servant by a person legally bound to pn-e , or intentional 
omission to assist public ser^-ant when bound by low togi\e assistance (ss. 176, 

176, 187). 

(4) Refusing oath when duly required to take by a public ser\ ant; or refusing 

to answer a public ser^'ant authorized to question; or refi.sing to sign any state- « 
ment made by a person himself before a public servant (ss. 178, 179, 180). 

/K. -r.. , . , . , . . .... ^ ... ^5 188). 

. ' • . . lublit ser^’ant; or 

. ■ ■ ' • • ’ ■ pe, on the part of 

.. . . . .... • .A). 

(7) Intentional insult or interruidion to a public servant sittuig ju anv stage 
of a judicial proceeding (s. 22S). 

(8) Continuance of nuisance after injunction to discontinue (s. 291) 

(9) 'Wrongful restramt (s.541). 

(10) Defamation; prlntins or selling defamatory matter l^nown to be eo 
(ss. 600, 601,602 


10 
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^ (11) Uttctm ? any word, ot making ai^ sound or gesture, with an intention to 

ansult the modesty of a woman (a. 509). 

(12) Misconduct in a public place by a drunken person (a. 610). 

5. Forfeiture.—Absolute forfeiture of property was a punishment inflicted 
■on persons guilty of high political offences. It could also be inflicted on persons 
guilty of offences punishable with death. Ifc has now been abolished br Act XVI 
•of 1921. 

In England this punishment was abolished by 33 & 34 Vic,, c. 23, s, 1, In 
America too it was done away with. 

Forfeiture of aptscifio property is stiU retained as a punishment in the following 
oases:— 

(1) "Wlioever commits, or prepares to commit, depredation on the territories 
any power at peace with the King, shall bo liable, in addition to other punish¬ 
ments, to forfeiture of any property used, or intended to be used, in depredation, 
■or acquired thereby (s. 126). 

(2) Whoever knowingly receives property taken as above mentioned or in 
waging war against any Asiatic power at peace with the King, shall be liable to 
forfeit such property (s. 127). 

(3) A public servant, who improperly purchases property, which, by virtue 
of his office, he is legally prohibited from purchasing, forfeits such, property (s. 169). 

6. Fine.—Death, imprisonment, transportation, banishment, 5olitud«» 
compelled labour, are not, indeed, equally disagreeable to all men. But they 
are so disagreeable to all men that ibo legislature, in assigning these punishments 
•to offences, may safely neglect the differences produced by temper and situation. 
With, fine, tbe case is different. Tn imposing a fine, it is always necessary to hare 
as much regard to the pecuniary cifoumstancea of the offender as to the character 
and magnitude of the offence. The mulct which is minous to a labourer is easily 
borne by a tradesman, and is absolutely unfelt by a rich zemindar...Punishment 
of fine is a peculiarly appropriate punishment for all offences to which men are 
•prompted by cupidity; for it is a puuishment which operates directly on the 
very feeling which impels men to such offences. A man who has been guilty 
■of...forging a bill of exehange, for example, of keeping a receptacle for atoha 
goods, or of extensive embezzlement, ought...to be so fined as to reduce him to 
•poverty.”^ 

Fine is the only punishment in tbe following cases:— 

(1) Unlimited— 

(a) The person for whose benefit a riot has been committed, not 

having duly endeavoured to prevent it (s. 155). 

(b) The agent or manager of such person under the like circumstancps 

(s. 156). 

(c) False statement in connection with an election (s. 171-G). 

■(2) Limited to Rs. 1,000— . 

{«) The owner or occupier of land on which a not or unlawful assem¬ 
bly is held, and any person having or claiming any interest in 
such land, and not using all lawful means to prevent such riot 
or unlawful assembly, is punishable with fine not exceeding 
Rs. 1,000 {s,164). 

(hi Whoever publishes any proposal to pay any sum or to deliver any 

to 

any 

such lottery, shall be punished with fine not exceeding 
Rs. 1,000 (s. 294-A). 

> iioit A., pp. W, OS. 




srr. J>3.] 


or PUMSHMEXTS. 


75 


(3) Limited toIts.DOO— 

(fl) A person in charRc of a mcrclinnt vessel, ne^rligentlj* allowing a 
di'«ertef from the Army orKaXT to obtain concealment in such 

» • I ^ . I •• r* 


(c) Illegal payments in connection with on election (s. 17Uil). 
(rf) Failure to keep election aconnts (s 171*1), 

(4) Limited to Its. 200— 

. . ■ ■ ■ . ■ ■ ■ 


(c) t.olumiiiiii'' ui u puuiiu uuisauoo, not uinci'wisu [iiiiusiiaule, is 

punishable with line not exceeding Rs, 200 (s. 290). 

When payment of a fine or fee is ordered to he made jointly by several persons 
convicted together, it may be recovered from all or any of them, and, if payment 
made by one is nullified by the reversal of the order ns to him, the liability of all 
and each of the others revives, as what was done subject to appeal was but provi¬ 
sional or subject to a condition subsequenL * 

7. Whipping.—This form of punishment is added hy the Whipping Act* 
binder which offenders arc liable to whipping— 

(a) As an alternative punishment when offences under ss. 378, 380, 

382,443,444, 445 and 446 of the Penal Code are committed. 

(b) As an alternative or additional punishment when offences under 

ss. 375,377,390 and 391 of the Penal Code arc committed. 

(c) When thc}' ore juvenile offenders and commit certain offences 

specified in s. 5 of the dipping Act. 

It should be employed at the discretion of the Judge in all cases in which 
■the offence involves cruelty in the way of infficting pain, or in which the offender’s 
motive is lust The man who cruelly inflicts pain on another should be made to 
feel what it Is like. The man who gratifies his own passions at the expense of a 
cruel and humiliating Insult inflicted on another should be himself shamefully 
and painfully humiliated. 

AVhipping should be inflicted in cases where there is a certain amount of aggra¬ 
vation in the commission of the offence.* 

Concurrent sentences of whipping arc illegal.* 

In France, Germany, and the United States corporal punishment has been 
abolished. 

8. Detention in Reformatories.—Juvenile offenders sentenced to transport¬ 
ation or imprisonment may be sentenced to, and detained in, a Reformatory 
School for a period of three to seven years.® 

PRACTICE. 


Procedure.—Death.—When any person is sentenced to death, the sentence 
shall direct that he be hanged by the neck till he is dead.® When a sentence of 
^eath passed by a Court of Session is submitted to the High Court for confirmation, 
such Court of Session shall, on receiving the order of confirmation or other order 
of the High Court thereon, cause such order to be carried into effect by issuing a 
warrant or taking such other steps as may be necessary. * If a woman sentenced 
to death is found to be pregnant, the High Court shall order the execution of the 


^ Ratnagiri MagistraU't Letter, (1875) 
tJnrep. Cr. C. 00. 

• Act IV of 1009. See the Appendix 
where it is set out in full. In Upper Burma, 
see the Burma Laws Act (XIII of 1898), s. 3 
ib) and the second Schedule; in the Punjab 
Frontier Districts, in the North-West Frontier 
Province and Baluchistan, see the ^njab 


Frontier Crimen Regulation (III of 1901), ss. 
6 and 12 (2). 
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sentence to be postponed, and mny, if it thinks fit, commute the sentence to trails* 
portation for life ^ 

^ TratisportattoB.—No seutenee of transportation shall i^ecify the place to 
which the person sentenced is to bo transported** The Governor-General in 
Council is empowered to fix places in British India to which persons sentenced 
to transportation may bo sent. It is the duty of the local GovernmeDt to make 
arrangements for the removal of such person.* 

Imprfeoament—A sentence of imprisonment cannot bo suspended to take 
effect at a future period, but must commence from the time that the aeatence is 
passed. IVbero a Bepuly Magistrate postponed the execution of a sentence of 
imprisoDinent for a stated period at the request of the accused, to allow him to 
appeal, it was held that tho sentence was bad in law and could not be carried into 
execution. ^ 

Bomboy Circular .—^IVhen any person serving in the Military Department is 
convicted in a criminal Court, aucli Conrt shall infonn the Officer Commanding 
tho Eegiment or Corps to which the convict belongs. ® 

■When a Military pensioner is convicted and sentenced to imprisonment in a 
criminal Court, the facts of the case should be reported, without delay, to the 
ControUfir of Military Accounts of tho Circle to which the pensioner belongs. * 

■When a reservist of the Native Army is sentenced by a criminal Court to 
transpottation or imprisonment for any term exceeding three months, the facts 
of the caso should be reported, without delay, by such Court to the Adjutant' 
General in India (vide Bora. Gov. Gaz. for 1895, Part i, p. 853).’ 

Palna Circular .— {a) Sessions Judges and Magistrates will forward^ to the 
Military Department of the Government of India a copy of the conviction find 
sentence in ail oases in which persons serving under the Government of India in that 
Department are convicted in a criminaJ Court. 

(b) In the case of a reservist of the Native Army who may be sentenced by a 
criminal Court to transportation or imprisonment for any term exceeding three 
months, a report should be made to the Adjutant-General, India {Home Depart¬ 
ment letterNo.220, Judioial.datedlStV-SSthFebruarylOlO).* 

Sunno i2ule.—Impmonmeut for a fraction of a day should not be awardee, 
unless it is the only period that can legally be imposed. Tbero is, however, nc 
objection to a eentence of imprisonment until the ris'iDg of the Court, where only a 
noramM sentence is c^led lor. Whilst it is recognized that in a certain number 
of cases no other method of punishment than a short term of imprisonment can be 
imposed and although it is not desired to infrir^e in any way upon the disoretionar}’ 
powers possessed bv Magistrates in sentencing offendera, upon Magistrates are 
impressed the evils arising from sentencing offenders to short terma of impnaon" 
ment. As the moral effect of prison life is generally bad while the associations are 
degrading and the loss of character and self-respect involved in even the sho^st 
term of incarceration is difficult to recover and often tends to create a criminal, 
other orders, such as the impoarag of a fine or whipping, the taking of security 
under s, 563, Code of Criminal Procedure, or the allowing of offenders under 
B. S88 to collect the amount of the fines imposed upon them, may euitably 
be passed. Second and Third Class Macistrates should make use of the provisions 
of 0 . 349 bv sending the accused before the District Magistrate or the Sub- 
Divisional Magistrate to receive a punishment different in kind from or more severe 
than that which can be imposed by them.* 


I Crimina) Trocc^an Code, u. 3S2. 

* JbH. a. 3C3 ^3), 

* Section 33 of the Prisooer* Act T of 

1871, M by *. 2 of Act IX of 

15S2. 

* Kuhen SooftJtf BSutloekarjte, (IS65) 12 


W. R. (CJr.) 47. 

• B. a. 0. Or. 0 ., Ch. V. a. 07. p. GO. 

• B. n. a cr. c., ch. V. # 09. p. &o. 
» B, n. c, Cr a, Ch. V. It. VO. p. 00. 

• B»t. n. G. Cr. a. par» GO. p. 20. 

• U B.C.M Vat. 1,8.2S3, p. &}. 
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To assist the Courts in deciding when sentences of simple imprisonment may 
fitly be passed, tbe following orders of tbc Government of India are reproduced 
“ It has been brought to notice t) at in one province at least it is a common 
practice for the Courts to pass'a sentence of simple imprisonment, not because a 
minor degree of moral turpitude is involved in the crime committed, but in view 
of the prisoner’s presumed unfitness for labour. The Government of India believe 
that it is not the practice for the Courts to take into consideration any question 
of the physical fitness of a convict to labour. It is for the jail authorities to ascertain 
what labour is appropriate to a prisoner’s strength .and to put him to that only ; 
the Courts have merely to consider the amount and nature of the imprisonment 
appropriate to the offence, and the character and status of the offender, and they 
should realize that by selecting simple instead of rigorous imprisonment they make 
a very essential difference in the way in which a prisoner will bo treated on his 
admission to jail.”^ 

Flne^A sentence of fine where mote prisoners than one prisoner are punish¬ 
ed by fine must define by a specific sum the individual liability of each prisoner. * 
Whipping.—As to the mode of executing this sentence, see ss. 390-396 of the 
Code of Criminal Procedure. 


54. In every case in which sentence of death shall have been 
passed, the Government of India or the Govern- 
aeSS'ofdsath.*’^ ment of the place within which the offender shall 
have been sentenced may, witliout the consent of 
the offender, commute the punishment for any other punishment 
provided by this Code. 

COMMENT. 


See the observations of the authors of tbe Code set out under the next section. 
This section empowers the Government to commute tbe sentence of death ‘*for 
any other punishment provided by this Code,” but s. 402 of the Criminal Procedure 
Code limits this power as it says that the Governor-General in Council or the Local 
Government may, without the consent of the person sentenced, commute any one 
of the following sentences for any other mentioned after it:—death, transportation, 
penal servitude, rigorous imprisonment for a term not exceeding that to which he 
might have been sentenced, simple imprisonment for a like term, fine. 

Postponement of capital sentence on a pregnant woman.—Section 382 of the 
Criminal Procedure Code says: “If a woman sentenced to death is found to be 
pregnant, the High Court shall order the execution of the sentence to be post¬ 
poned, and may, if it thinks fit, commute the sentence to transportation for life.” 


55. In ever)’ case in which sentence of transportation for life 
Commantion oi pnsscd, the Oovcmmcnt of India 

sentence of trana- OF tlic Government of the place witliin which the 
portsuon for life. offender shall have been sentenced may, without 
the consent of the offender, commute the punishment for imprison¬ 
ment of cither description for a term not exceeding fourteen vears. 

COM3IENT . 

The authors of tbe Code say : ‘‘It is evidently fit that theGo%ornment should 
be empowered to commute the sentence of death forani other punisltment provided 
by the Code. It seems to us also very desirable that the Govermiient should I‘a%'e 


* Home Department Hesolution ?»o. 4 CM.,p 6A 
<Jn!,). IR3-19». d»ted4th.^pr.l 1S39; U B, » 5M. II C. App-’s, I Weir 
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ths power ot commuting perpetual transportation for peipetiial imprisonment. 
Many oircumstanoea of wluoli tire execBtivo authorities ought to lie accuratciy 
informed, but wbieh must often be nnltnown to the ablest judge, may, at partionlar 
times, render it highly inoonveniont to carry a sentence of transportation into 
effect. The state of those remote provrnoes of the Empire in which convict settle¬ 
ments are established, and the way in which the interest of those provinces may be 
adccted by any addition to the convict population, ace matters which lie altogether 
out of the cognizance of the tribunals by which those sentences are passed, end 
rvhich the Oovernirrent only is competent to decide.'’^ 


PRACTICEj 

Procedure.—See ss. 401 and 402 of the Crirninal Ptocetlure Code which provide 
for suspensions, reiaissions, and commutations of sentences. 

56. Whenever any person being an European' or Ameri- 
Sentence oi convicted of an offence punishable under 

Earopeona and this Code With transportation, the Court shall 
MtStadr sentence the offender to penal servitude instead 

of transportation according to the provisions of 
Act XXIV of 1855 ; 

Provided that, where an European or American offender 
would, but for such Act, be liable to be sentenced 
Bi!morKo‘to° wtm or ordered to be transported for a term exceeding 
exceedioB ten yean, ten Tears, but iiot for life, he shall be liable to 
hat not tor We. sentenced or ordered to be kept in penat 

servitude for such term exceeding six years as to the Court seems 
fit, but not for life. 

COMMENT. 

The punishment of penal servitude is only applicable to Europeans and 
AraericauB.* 

1. ' European.*—Thia word, as used in Act XXH* of 1855, shall be tmder- 
atood to include any person usually designated an European BritisJx subject 
{e 15), ‘EuropeanBritish subject’ means (i) any subject of His Slajesty olEuio- 
■pean descent in the male line bom, naturalized or domiciled in the British islands 
or any colony, or (ii) anjr ^bject of His Majesty who is the child or grand-child 
of any such person by legitimate descent. ® 

Proviso.‘~-This 'was added by Act XXVII of 1870, a. 3. 

PRACTICE. 

Procedure.—For the special procedure for the trial of European Britirii aubjecta, 
Europeans or Americans, see the Code of Criminal Procedure, Ch. XXXuI, a. 443 


et srj. 


rrActions of terms 
of paniihnjeut. 


57, Tn calculating fractions of terms of 
punishment transportation for life shall bo 
reckoned os equivalent to transportation for 
twenty years. 

' COJt,MENT. 

For calculating fraction! ot terms ol panishment tVis SMlion proyidw that 
transportation for life shall be rivkoncil as eqaivalent to transportation for twenty 

* Vnt« A.. P- K>* 


• Ctintio&l rtottdore Code,« 
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years. But transportation for life lias come to mean for the purpose of duration 
of the sentence as transportation for twenty years. After the period of twenty 
years is over the convict may come back if helikea. 

58. In every case in which a sentence of transportation is 

passed, the offender, until lie is transported, shall 
t ^ns dealt \\*ith in tlic same manner ns if sentenced 
PMUtion how Salt to TigoTons imprisonment, and shall he held to 
with ontii irai«. liavc liccii iindci^oiiig Ills sentence of transport- 
^ ation during the term of his imprisonment. 

59. In every case in wliich an ofTcndcr is punishable with 
Tran^portationin- imprisonment for a term of seven years or iip- 

etwid of itnpnaoa- wards,' it shall he competent to the Court which 
sentences* such offender, instead of awarding 
sentence of imprisonment,* to sentence the ofTcnderto transportation 
for a term not less than seven years, and not exceeding the term 
for which by this Code such offender is liable to imprisonment.* 
COMMENT. 

Object.—Under the Penal Code os originally prepared, the power of passing 
Bcutcnce of transportation instead of imprisonment was vested in the Governmentr 
and not in the Courts. “ At the time when the Penal Code was prepared by the- 
Indian Law Commissioners, it was a rule of the Court of Directors of the East 
India Company that no native should be sentenced to transportation for a period’ 
less than for life, it being the opinion at that time that a native of India, if once 
transported, should never be allowed to return to this country’ The Indian Penal 
Code, as prepared by the Law Commissioners, did not provide transportation as a 
punishment for any period short of life, and it did not give power to the Government 
to commute a sentence of imprisonment for seven years into transportation, except 
in cases where the prisoner was not of Asiatic blood and of Asiatic birth. But, 
when the Penal Code came to be altered, a different rule was thought necessarj*. 
It was thought reasonable that natives of India as well as Europeans and others 
should be sentenced to transportation for periods less than for life, and that the 
: . * ‘n transported, to return to India, 

Code as prepared by the Indian. 
] ■ ■ ^ ^ . on as a punishment for any less 

period than for life, it was thought advisable, when the Code was altered, to enact 
this section ” as a general clause.^ 

Though this section was introduced when the Bill was before the Council, 
yet no alteration appears to have been made in the language of the several 
sections which prescribed transportation as a punishment. Thus, in the majority 
of instances, the words used are:—“shall be punished with transportation for 
life or with imprisonment which may extend, etc.” While the Court has an option 
in determining the duration of the term of imprisonment it has no option in 
determining the duration of the term of transportation.* In no section of the 
Code which prescribes transportation os a punishment, with the exception of 
this section andss. 121-A and I24-A is the language used such as to leave the Court 
any option regarding the duration of the term 

Principle.—This section only enacts a general rule to the effect that in the- 
case of offences for which no transportation is specially mentioned as a pimishment- 

* Per Peacock, C. J., in Bootttooa, (186S) 

9 W. R. (Cr.) 6 Beng. L. B., Snp. Vol., 869. 


Kaiada, (1876) 1 AU. 43. 45, r.B. 
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:aTid vriiicli are punisiiaTjlc >;vHh irDprisonmont for a term of scTcn years or upwards, 
ifc is competent to tlie Judge to substitxitc a sentence of transportation as a sub¬ 
stantive sentence for that of imprisonmenfc.^ The term of transportation under 
it cannot exceed the term of imprisonment provided by the section under which a 
■conviction is had.* It cannot bo less than seven years. 

Scope.—This section applies ttclusivefy to cases in which the offender may 
'legally be sentenced by the Court trying him to irapiisonmenfc for seven years.® 
2t necessarily gives powers ton Court which could sentence a prisoner to seven 
years* imprisonment to sentence him to seven years* transportation in lieu of it: 
but it does not intend to give this power to a Court, which could not sentence to 
imprisonment for that period. The section, no doubt, goes out of the ordinary 
course adopted in other parts of the Code, and instead of defining the punishment, 
gives a certain power to the Court, which passes the sentence, to award a different 
hind of punishment from that specified in the Code. * 

1. *ln every case in which an offender is punishable with imprisonment for 
a ierm of seven years or upwards,*—^The punishment awarded for one offence alone 
must be imprisonment for seven yeara^or upwards. It cannot be made up by 
.adding two sentences together and then commuting the amalgamated period to 
■transportation.® A general sentence of transportation for two or more offences, 
■when only one of the punishments awarded is seven years* imprisonment, is illegal- * 

2. * It shall be compelcnt to the Court which sentences.'—That is, it shall be 
competent to the Court, which has power to sentence the prisoner to imprisontoent 
for a term of seven years or upwards, to sentence him to transportation instead of 
■imprisonment. If the Court passing sentence has jurisdiction to sentence to 
Imprisonment for seven years, then ft has also jurisdiction, under this section, to 
pass a sentence of transportation for seven years.’ 

3« * Instead of awarding sentence of imprisomnenl.*—The proper procedure 
is to pass a sentence of imprisonment for the term fixed by law for the particular 
-offence and then, under this section, diroefc that the prisoner be transported for 
that period.® The Court may, in paasing sentence for the offence, commute the 
Imprisonment to transportation; but it cannot commute the sentence after the 
sentence of imprisonment has been passed.* 

4. 'Transportation for a terra not less than seven years, and not exceeding 
...impThonment.’—transportation awarded under thb aeetioa cannot exceed 
the imprisonment for which the prisoner might have been sentenced, oven though 
it would have been open to the Court to award a longer period of transportation 
under the section appropriate to the crime. Thus, where the Jaw gives the alter- 
mativc punishments of death, transportation for life, and rigorous imprisonment 
extending to ten years, and the Court does not inflict the extreme penalty, it cannot 
jiward more than ten years* transportation. sentence of transportation for a 


1 {)SS2) 5 Mad. 2S. 

» Ter P.tJd. J ,in .-trara.flOOS) P. U. Ko. 
•31 of 1S03. 

• Pfr jfaephenon, J., in Boodhooa, 
in&Si) 9 %V. IW (Cf.> e. 

• Ttr pMfoe-t, C J., la itid, p, 10. 

• Prtm. C^uHd Oufoirat, (18GI) W, Jt. 

<aap. yo.) Cr. 35; Mi^ttee Kora, (1865) 2 
\V R (Cr.) 1 ; 'foKooran Afalff, {18C5) 3 
\Y. K. (Cr.J (lOOl) P. R. 

No 27 of 11*01 ; (18^> P. I?. No. of 

UseC: P- So U ot 
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Antra, {1903) p. R Sa. 3 I of lOOSi MtiMm- 
mad SkaHL (1015) P. II. So. 11 of 1915; 
•9'»yyip«r«n<fi Ckiunnyg*^ DAnra. {I020J 23 
Boat L. P~ 70S. e Bosj. Cr. C. 59, r.a 
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shorter period than seven years can be passed on any charge.^ Where a prisoner 
Was convi ' ' ' ■ - r.* p » • ’’igial proceeding 

under s. 1 , ■ ' . ‘ ears’ transport- 

-ation for ^ ^ ■ three years for 

•the second offence, the second conviction was quashed os illegal.* 

Where a person was convicted of an attempt to rape and sentenced, under this 
••section, to seven years’ transportation, the sentence was set aside on the ground 
■that as rape was only punishable with ten years* imprisonment under s. 511 only 
rfive years’ imprisonment could be awarded for an attempt to commit such an offence. 
'At the same time it was held that as rape was punishable with transportation for 
life—transportation for twenty years (s. 67)—the sentence of seven years’ trans¬ 
portation being leas than one half of twenty years would have been legal if passed 
independently of this section. * 

Sentence under a special or local law.—The section does not apply to sentences 
tinder a special or local law and transportation cannot, therefore, be ordered in 
the case of offences punishable under such law.* 

Transportation cannot be substituted for imprisonment in default of fine.— 
This section does not authorise the substitution of transportation for the imprison- 
Jnent to which a Court can sentence an offender in default of payment of fine-® 

PRACTICE. 

r 1 r-.. .. ... .n 

.b.35 • • ■ ' ' 

Code . . • 

The Punlab Buie—Section 59 of the Indian Penal Code empowers Courts 
■to award transportation instead of imprisonment in cases in which offenders are 
punishable with imprisonment for a term of seven years or upwords, and Sessions 
Judges and Magistrates of Districts, exercising enhanced powers, arc informed 
that, in order to bring this section into operation, the punishment awarded for one 
■offence alone must be seven years or upwards. The term of seven years cannot be 
made up by adding two sentences together and then commuting the amalgamated 
period of imprisonment to one of transportotion. The correct mode of proceeding 
IS to sentence the offender to transportation, mentioning at the same time that, 
under s. 59 of the Indian Penal Code, such transportation is awarded instead of 
imprisonment, simple or rigorous, as the case may be.’ 

Bengal Rule.—.Tjie correct mode of proceeding is to sentence the offender 
•to transportation, mentioning at the same time that, under 8. 59 of the Indbn 
Tenal Code, such transportation is awarded instead of imprisonment, simple or 
'Vigorous, as the case may be.® 

The Central Provinces Circular. —When term-transportation is allowed. Sessions 
Judges and Magistrates with special powers should pass term-sentences of trans¬ 
portation in cases in which such sentence may legally and suitably bo passed. The 
correct procedure is to sentence the offender to transportation under the section 
under which the offence is punishable read with s. 59 of the Indian Penal Code.® * 


r Oour ChunJtr Roy, (1867) 8 W. R. (Cr.) 
■2; San Da. (1906) 4 L. B. R. 65. 

• Qour Chundtr Roy, «up. Se« to the tame 
effect; San Da, sup., irhere a sentence of 
three years' transportstion was passed nnder 
«. 440 of the Penal Code hot teas held to be 

> Joaep\ ifrriom, (1S6S) 1 Betig L.R.(A. 
Cr. J.) 5. !0 W. R. (Cr.) 10. 

* J/utAvramofinTam, (1901) II M. L. J. R. 
127. 1 Weir 30. 


* JlL«aA«ssa. (1882) 5 3fad. 28; ^uran, 
(1880) P R. No. 17 of 1850 • rt»s«/, (1892) 2 
A.W.N. llCrJVVa (1902)11*, D.R. 

232. OTerraling Dan, (I89S| 

P. J. L. B 482. ^ 
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[chap. nr. 


Sentence may b® 
(in certain caseB of 
impriaonment) 
•wbolly ot partly 

rigOTOos or Bimpfe, 


^ Banna Rme,—"W^ben a Sentence of seven years or more is necessary, it is usually 
deairaWe tliat tbe sentence ^ould be one of transportation, not oI imprisonment,, 
in which case s. 59 of the Penal Code should be quoted in the finding unless the 
sentence be for Hfe. ^ 

A certain number of term-convicts are annually transported from Burma*. 
It is, therefore, expedient in most cases to ieave it to the jail authorities to decide- 
whether a particular convict ahali be transported or not, and this can best be done 
bv making use of s. 59 of the Penal Code.® 

Madeofsentenclng.—The sentence shouM run thus The Court cfiteotfr 

nader the provisions of section-and s. 69 of the Indian Penal Code, that the- 

said--be (sentence), 

60. lu eveij" case in which an offender is punishable with 
imprisonment which may he of either description^ 
it shall be competent to the Court "which sentences 
such offender to direct in the sentence that such 
imprisonment shall he wholly rigorous, or that such 
imprisonment shall be wholly simple, or that anj' 

nart of such imprisonment shall be rigorous and the rest simple. 

•COMMENT. 

As to the application of es. 60 and 6S-74 to sentences passed in the Punjab 
Frontier District, in the North-Tfest Frontier Province, or in BafuchfstaD, see the 
Frontier Climes Regulation. ^ 

Ab to the application of ss. 60, 63, 64, 65, 68 and 74 to the Sindh Frontier^ 
see the Sindh Frontier Eegufation.' 

61. IjRepeaJed Act XVI of J92J.] 

62. lUepealed by Act XVI of 192L] 

63. "Where no sum is expressed to which a fine may extend, 

the amount of fine to which the offender is liable* 

c-Hnt o e. Wt fthall not be excesalve. 

COMMENT. 

The authors of the Code observe: It is impossible to fix any fimit to the 
amount of a fine which will not either be so bipii os to be nnnous to the poor, or 
so low as to be no object of terror to tbo rich. There arc many miitions m India 
who would be utterly unable to pay a fine of fifty rupees; there are hundreds of 
thousands from whom such a fine might be levied, but whom it would reduce to 
extreme distress ; there are tbou.«tfvBd8 to whom it would give verj* little uneasi¬ 
ness; there are hundreds to whom if would be a mstter ol perfect indifferenoc,^ 


■ t . . . _ 


poor criminal it is a matter ol absolute mdifierence wneiuer the une to whieu ue is 
liable be limited or not, unless it be so limited as to render it quite ineificient as a 
mod© of punishing the rich. To a man who has no capitai, who has laid by 
nothing, whose monthly wages are just sufficient to provide himself and his family 
with their monthly rice, it matters not wbetlicr the fine for assault be left to be 
settled by the ^"cretion of the Courts, or whether a hundred rupees be fixed as 
tbe maximum. There are no degrees in impoaaibflity. He is no more able ie 
pay a hundf^ rupees than to pay a lac. A just and wijp judge, erven if 
intrusted with a boundless discretion, will not, under ordinary circumstamn,. 

« L. B. C. 31., V*L I. *-5*5. P-8t' * HI e! 1901, bs. 13 (2). Cl. ' . 

* llSc*5UV«3Ll.».?W.p.8I. ‘ nUtU92.B.5S(IV ' ' 
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sentence such an offender to o fine of a hundred rupees. And the limit of a 
hundred rupees would leave it quite in the power of on unjust or inconsiderate 
judge to inflict on sucIj an offender all the evil which can be inflicted on him by 
means of fine. 

“ It appears to us that the punishment of fine is u peculiarly appropriate 
punishment for all offences to which men arc prompted by cupidity; for it is o 
punishment wliich operates directly on the very' feeling which impels men to such 
offences. A man who has been guilty of great offences arising from cupidityi 
of forginc a bill of exchange, for e.TampIe, of keeping a receptacle for stolen goods, 
or of extensive cmbczxlcmcnt, ought, we conceive, to be so fined as to reduce him 
to poverty. That such a man should, when his imprisonment is over, return to 
the enjoyment of threo-fourtha of his property, a property wliich may bo very 
large and which may have been accumulate by his offences, appears to us highly 
objectionable. Those persons who are most likely to commit such offences would 
often be less deterred by knowing that the offender had passed several years in 
imprisonment, than encouraged by seeing him, after his liberation, enjoying the 
far larger part of his wealth.” ^ 

The description of fine which it was the object of this section to prohibit, was 
a Cne'which it would be impossible or very difficult for the accused person to pay, 
or wholly disproportioned to the character of the offence.* The maximum fine to 
be imposed upon any mdividual should depend in every case upon his position in 
life.* 

Magisterial fines.—fn a Calcutta ease it has been doubted whethei this 
section applies to fines inflicted by a Magistrate, as the power of a Magistrate to 
fine is, in all cases, under the Penal Code and the Criminal Procedure Code, limited 
to Rs 1,000, and it is only the Court of Session and the High Court that can 
infl,ict fines to an unlimited extent* 

Statutory application of ss. 63-70.—The provisions of ss. C3 to 70 apply to all 
fines imposed under the authority of any Act, Regulation, rule or bve-law, unless 
the Act, Regulation, rule or bye-law contains an express provision to the contrary.® 

PRACTICE. 

Procedure.—Whenever a fine is imposed, the Court may issue a warrant 
'for lev)' of fine as provided in the Code of Criminal Procedure.* The whole 
or any part of the fine recovered is to be applied—(a) in defraying expenses properly 
. incurred in the prosecution; {hj in the payment to any person of compensation 
for any loss or injury caused by the offence, when substantial compensation is, 
in the opinion of the Court, recoverable by such person in a Civil Court; and (c) 
in compensating any bona fide purchaser of property acquired m the commission 
of certain offences for the loss if such property is restored lo its owner.^ 


* Note A, pp 97, AS. 



* >■ ■ . ' ■ ■ m, fl. 25. 

Under c. 20 of the Bombay General Clauses 
Act, I of 1904, the prorisions of ss. 63-W 
“apply to every fine impossble under snjr 
enactment of the Governor of Bombay m 
CounciL” (See putui iazman BAtl, {1004) 
6 Bom. L. It. 357.) The Bengal General 


to all fines imposed under the authonty of 
any Madras Act. The United Provuces 


General Clauses Act (1 of 1994), a. 25 and the 
Punjab General Clauses Act (I of 1893), 
a. 23, make as. 63-70 applicable to all fines 
under any local Acts. The Burma General 
Clauses Act (I of 1898) a. 25 and the Assam 
General Clauses Act (Assam Act 11 of 1915), 


iuM, a. U1.J. 
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Burma Rule.'—When a sentence oiscvenyeats or more is necessary, it is usually" 
desirable that the sentence should ho one of transportation, not of imprisoninentr 
in which case s. 60 oi the Penal Code should be quoted in the finding Tinier the 
aentetice be for iife.^ 

A certain number of term-convicts are annually transported from Buima- 
It is, therefore, expedient in most oases to leave it to the jail authorities to decider 
whether a particular convict shall be transported or not, and this can best be done- 
bv making use of s. 59 of the Penal Code.* 

Modeotsentencing.—^The sentence should run thus:—“The Court duectfr 

under the ptovisionB of section--and s. 69 of the Indian Penal Code, that the- 

said--be ” {sentence). 

60. In ever}'" case in which an Oiffendcj' is punishabie Viith 
imprisonment which may he of either degcxiption^ 
(In SrtSiT cS of competent to the Court which sentences 

imprisonment) such offender to direct in the sentence that such 
or'simpfe?^ imprisoTvment shall be wholly rigorous, or that such 
imprisonment shall be wholly simple, or that any 
part of such imprisonment shall he rigorous and the rest simple. 

COMMENT. 


As to the application of ss. 60 and 63-74 to sentences passed in the Punjab- 
Frontier District, in the North-West Frontier Province, or in Bafuchfstan, we 
Frontier Crimes Begulation.* 

As to the application of ss. 60, 63, 64, 65, 68 and 74 to the Sindh Frontierv 
see the Sindh Frontier Regulation.^ 

61. [Repsahd by Act XVJ of X92J.} 

62. [Repealed by Act XVI of 1921.] 

63. Where no sum is expressed to which a fine may extend, 

At» t f fi amount of fine to ■which the offender is liable 

o«a o e. unlimited, but shall not be excessive. 

C O M ar E N T. 

The authors of the Code observe: ** Tfc ia impossible to fix any linut to the 
amount of a fine which wiU not either be bo high os to be ruinous to the poor, or 
so low as to be no objert of terror to the rich. There are many millions in India 
who would be utterly unable to pay a fine of fifty rupees; there are hundreds of 
thousands from whom such a fin® might be levied, but whom it would reduce to 
extreme distress; there ore thousands to whom it would give very little uneasi¬ 
ness ; thcTp are hundreds to whom it would be a matter of perfect indifference, 

n-h/i xcoald not cross a room to avoid it. The number oi the poor in cveiy 
f ■ • —*5" ♦l.ft number of the rich. The number of poor 

V And to the 

, i which he i* 

efDcient a* a 

mode of punishuig tuu In.... has laid by 

nothing, wuM6 monthly wages are jnst sufliaeni to juu. ,, ■ id hi’i t&emlf 

with their monthly rice, it matters cot whether the fine for assault be left to-b® 
settled by the discretion of the Courts, or whether a hundred rupees be fixed as 
the maximum. There are do degrees in itnpossibflipr. He fs no more able tfy 
pay a hundred ttij»ee9 than to Ijay a fac. A just and wife judge, even u 
intru.'ted with a boundless dberetio'o. will not, under ordinary circumstancrtr. 
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sentence such an oficiidcr to a fine of a hundred rupees. And the limit of a 
hundrc<l rupees would leave it quite in the power of an unjust or inconaidcrate 
judge to inflict on such an offender all the evil which can be inflicted on him by 
means of fine. 

“ It appears to iw that the punishment of fino is a peculiarly approj)riafe 
punishment for all offences to which men are prompted by cupidity; for it is a 
puni<»limcnt which operates directly on the very feeling which impela'men to such 
offences. A man who has been guilty of great offences arising from cupidity; 
of forging a bill of e.Tchangc, for example, of keeping a receptacle for stolen goods, 
or of extensive embezzlement, ought, we conceive, to be so fined os to reduce him 
to poverty. That such a man should, when his imprisonment is over, return to 
the enjoyment of three-fourths of his property, a property which may be very 
large and which may have been accumulate by his offences, appears to us highly 
objectionable. Those persons who are most likely to commit such offences would 
often he less deterred by knowing that the offender had passed several years in 
imprisonment, than encouraged by seeing him, after his liberation, enjoying the 
far larger part of his wealth.” ^ 

The description of fine which it was the object of this section to prohibit, was 
a fine'whicH it would be impossible or very difficult for the accused person to pay, 
or wholly disproportioned to the charocter of the offence. * The maximum fine to 
be imposed upon any Individual should depend In every case upon his position in 
life.* 

Magisterial fines.—In a Calcutta ease it has been doubted whcthei this 
section applies to fines inflicted by a Magistrate, as the power of a Mogistrate to 
fine is, in all eases, under the PcnalCodcand the Criminal Procedure Code, limited 
to Rs 1,000, and it is only the Court of Session and the High Court that can 
inflict fines to an unlimited extent.* 

Statutory application of ss. 63-70.—The provisions of ss. C3 to 70 apply to all 
fines imposed under the authority of any Act, Regulation, rule or bve-law, unless 
the Act, Regulation, rule or bye-law contains an express provision to tne contrary.* 

PRACTICE, 

Procedure.—Whenever a fine is imposed, the Court may issue a warrant 
'for levy of fine as provided in the Code of Criminal Procedure.® The whole 
or any part of the fine recovered is to be applied—(a) in defraying expenses properly 
incurri^ in the prosecution ; (6) in the payment to any person of compensation 
for any loss or injury caused by the offence, when substantial compensation is, 
in the opinion of the Court, recoverable by such person in a Civil Court; and (c) 
In compensating any bona fide purchaser of property acquired in the commission 
of certain offences for the loss if .such property is restored lo its owner,’ 


* Note A, pp 97, 98, 

» Abdoor Ruhman, (1867) 7 W, R. (Cr.) 37; 
Alohna, (1895) P. R. No. 20 of 1895, 

* Abdidlah, (1922) 5 L. L. J. 271, 

* Abdoor Rubman, sup. 

* General Clauses Act, X of 1897, b. 25. 
Under s. 26 of the Bombay General Claoses 
Act, I of 1004, the provisions of ss. 63-70 
“apply to every fine impossble under anjr 
enactment of the Governor of Bombay m 
Council.” (See Puna Zoxman BAif, (1904) 
6 Bom. L. R. 357.) The Bengal General 


to all fines imposed under the authority of 
any Madras Act. The Umted Provinces 


o. . -and the 

.f 1898), 
all fines 

uuuer auy local Acts. j.ue nuruia General 
Clauses Act (I of 1893) s. 25 and the Assam 
General Clauses Act (Assam Act II of 1916), 
a. 28. the Bihar and Onssa General Clauses 
Act, 1897; end the Central Provinces General 
Clauses Act (C.P. Act I of 1914), a. 24, contain 
similar provisions. These sections are also 


I 
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imprisouTient in default of payment will not exceed one-fourtl. of the longest term 
of impmonment fixed by the Code for the offence. If the offence be one which by 
the Code is punishable only with fine, the term of imprisonment for default of pay 
ment will in no case exceed seven days. 

" But We do not mean that this imprisonment shall be taken in full satis* 
faction of the fine. We cannot consent to permit the offender to choose whether 
he-will suffer in his person or in his property. To adopt such a course would be 
•to grant exemption from the punishment of fine to those very persons on whom 
it is peculiarly desirable that the punishment of fine should be inflicted, to those 
verv persons who dislike that punishment most, and whom the apprehension of 
-that nunishment would be most likely to restrain. We therefore propose that the 
imprisonment which an offender has undergone shall not release him from the 
pecuniary obligation under which He lies. HU person will, indeed, cease to be 
answerable for the fine ; but his property will for a time continue to be so. What 
we recommend is, that at any time during a certain limited period the fine may 
be levied on his effects by distress. Ifthefineispaid or levied while he is imprisoned 
•for default of payment, hU imprisonment will immediately terminate, and if a 
portion of the fine he paid during the imprisonment, a proportional abatement of 
•the imprisonment will take place. 

“ It may perhaps appear to some persons harsh to imprison a man for non¬ 




desirable that the fine should be levwd, and he U the very convict who has least 
claim to indulgence. The confinement which be has undergone may he regarded 
as no moro than a reasonable punishment for his obstmate resistance to the doe 
execution of his sentence. If the offender has not the means of paving the fine 
while he continues liable to it, he will be quit for his imprisonment 'Inhere remains 
another case ; that of an offender who. being really unable to pay liis fine, Km in 


both laws imprisonment is inflicted, under both a fine is exacted But the one 
law liberates the offender on payment of the fine, aad also fix»“s a limit bevond 
which he cannot be detained in gaol, whether the fine be paid or no The other 
law keeps him in confinement till the monev is actually paid It is therefore, 
at least as severe as ours on his propcrti, and is immeasurably more severe on his 
person.*’* 

Scope.—This section does not include punishment inflicted under s 75 ot the 
Code.* Similarly it does not affect several rcctions of certain local .\rts.* 

1. *The term...shall not exceed one-fourth of the term of imprisonment... 
fixed for the offence.*—^Whero the accused was convicted under s 510 of the Penal 
Code and senten'^ed to pay a fine cl two annas or in default to suffer imprisonment 
for a day, it was held that the tnaiimura tentenco of imprisonment legallr awirdabl* 
Was six hours. * .\ccused having been found guilty of an offence untler s 3, cL lO, 
of the Towns N'uisance Act (Jfadras .Act III of punishable with a " fine net 
exceeding Its. 50” or '* impnsonm»nt of either dev*nption rot eieeMing eirht 


* Note A.PP.9S, 99. ICM. These new* • gee Bara* Aft TV of 1»7, *.41 J); 

geaeraJlv approrej of by the L*w Bara* Art (Bara* Art 1 ef 

Oo!B3L>sioaer» la tb-cr Sad •*. 499*491. 19'>9l. ■. 15 

• iriiM, 0. S. C 175. * Tirtmilal, (lt9») 1 31. 
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'to which the offender might liavc been > 
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rigorous imprisonment then the additional 
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of fine, must be rigorous.* 


"hi ''^/local lM(«. 40). 

punisliablc witli fine only 
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may be awarded and the money is not paid forthwith ; and,'if the person against 
whom the order has been made on being required to enter into a bond such as is 
referred to in that sub-section, fails to do so, the Court may at once pass sentence 
of imprisonment.^ Every warrant for the execution of any sentence may be 
issued either by the Judge or Magistrate who passed the sentence, or by bis 
successor in office.® 

The successor in office of a Judge or Magistrate may levy a fine imposed by 
his predecessor. But the Court which levies the fine must be the same as the Court 
■which imposed it.® 

69. If, before the expiration of the term of imprisonment 
"’erminauon of default of payment, such a proportion of 

imprisonment on the fine be paid or levied that the term of impri- 
payment of propof- soiimcnt suffered in default of payment is not 
tiona par o ne. than propoftional to the part of the fine still 

unpaid, the imprisonment shall terminate. 

JiLOSTRATIO.V. 

A is sentenced to a fine of one hundred rupees and to four months’ impri¬ 
sonment in default of payment. Here, if sevenly-five rupees of the fine be paid 
or levied before the expiration of one month of the imprisonment, A will be dis¬ 
charged as soon as the first month has expired. If seventy-five rupees be paid 
or levied at tbe time of the expiration of the first month, or at any later time while 
A continues in imprisonment, A will be immediately discharged. If fifty rupees 
of the fine be paid or levied before tbe expiration of two months of the imprisonment, 
A will be discharged as soon as the two months are completed If fifty rupees be 
paid or levied at tlio time of the expiration of those two months, or at any later 
time while A continues in imprisonment, A will be immediately discharged. 

COMMENT. 

If the fine imposed on an accused is paid or levied while he is imprisoned 
for default of payment, bis imprisonment will immediately terminate; and if a 
proportion of the fine be paid during the imprisonment, a proportional abatement 
of the in’prisonment will take place. 

r It A C T I C B . 

Court has no power to refund fine.—^Where a prisoner paid a portion of his 
fine, but that fact not having been communicated to the jailor, he underwent tl’e 
full term of imprisonment, it was held that, under those circumstances, the Court 
had no power to order the fine to be refunded.* The accused must apply in such 
a case to the Goverument. 

Calcutta Unis.—Magistrates and sub-divisional officers should be veiy careful, 
in all cases in which a person is sentenced to imprisonment in default of fine, to 
see that if the fine or a proportbnal part of it be paid or levied, immediate mforma- 
tion be given to the officer in charge of the jail so that the prboncr may not be kejit 
in illegal confinement. • 

"When a fine is imposed in addition to transportation, and the whole or part 
of the fine is levied, it is the duly of the sentencing Judge to inform the authorities 
ot Port Blair of the fact.* 


* Hi*Cnmini] Procednrp Code, *. 3SS. * BcfynlCoti. So. iOCt)T. ISCl. 

» IbiJ. K 3S?. • 5 IL IT. C. App. U. 

* CbvnJrr Coomer iliUrr t. JIo&oo0aoJmn * .Vatl* J/uLt, (1667) 4 B II. 0. (C^. CJ 

-D-y. (ISCS) 9 W. R. (Cr.) 60, r.B. 37, 
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70. The fine, or any part thereof which remains unpaid,.' 
Pme leviabio . within six years* after 

within BIX years, or the passing of the sentence, and if, under the 
ment? sentence, the offender he liable to imprisonment 

for a longer period than six years, then at any 
time previous to the expiration of that penod; and the death of 
Death not to dis- offender does not discharge from tlie liability; 
charge property any property which would, after his death, be 
from liability. legally liable for his debts.® 

COMMENT. 

Imprisoiynjnt in default of payment of fine does not liberate the offender 
from hie liability to pay the full amount of fine imposed on him. Such imprison* 
ment is not a discharge or satisfaction of the fine, but is imposed as a punishment 
for non-payment^ or contempt or reastancc to the due execution of the sentence. 
The authors of the Code observe: ** TVe do not mean that this imprisonment shall 
be taken in full aatisfaction of the fine. We cannot consent to permit the offender 
to choose whether he will suffer in his person or in his property. To adopt such a 
course would be to grant exemption from the punishment of finn to those very 
persons on whom it is peculiarly desirable that the punishment of fine should be 
inflicted, to those very persons who dislike that punishment most, and whom the 
apprehension of tlat pumabzneat would be most likely to restrain. We therefore 
propose that the imprisonment whtcb an offender has undergone shall not release 
him from the pccuniaiy obligation under which he lies, His person will, indeed, cease 
to be answerable for the fine; but his property will for a time continue to be so. 
^Vhat we recommend is, that at any time during a certain limited period the fine 
may be levied on his effects by distress. If the fine is paid or levied while he ia 
imprisoned for default of payment, his imprisonment will immediately terminate, 
and if a portion of the fine be paid during the imprisonment, a proportional abate¬ 
ment of the iniprisonmeat will take place. It may perhaps appear to some persons 
harsh to imprison a man for non-payment of a fine, and, after bo has endured his 
imprisonment, to take his property by distress in order to realize the fine. But 
this harshness is rather apparent than real; if the offender, having the means of 
paying the fine, chooses rather to He in prison than to part with bis money, his 
case is the very case in ■ _ * •’ ' . .v . r. --■« i.i v. 

he is the very convict T • . ' ■ ■ iob 

he has undergone may --e> ' ' ’ • * ■ ' ' t, i_ ' 

his obstinate resistance to the due e.Tecutioii of Wa acntence. If the offender has 
not the means of paying the fine while he continues liable to it, ho will be quit 
for his imprisonment. There remains another case; that of an offender who, 
bein" really unable to pay his fine, lies in prison for a term, and within six years 
after%is sentence acquires property. This case is the only case in which it can, 
with any plausibility, bo maintained that tbo law, as wo have framed it, would 
operate harshly. Even in this case, it is evident thot our law will operate far less 
hardily than a law which should provide that an offender sentenced to a fine should 
be imprisoned till the fine shonld be paid. Under both laws imprisonment is 
inflicted, under both a fine is exacted. But the one kw liberates the offender on 
payment of the fine, and also fixes a limit beyond which he cannot be detained in 
gaw, whether the fine he paid or no. The other law keeps him h confinement 
till the money is actually paid. It is, therefore, at least as severe as ours on his. 
property, and is immeasurably more severe on bis person. ..The offender who has 
been sentenced tofine must be considered asadebtor, and, asadebtor, not entitled 


* 23 AD. 4n. 
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to any peculiar lenity. It Trill be dilHcult to show on what principles a creditor 
ought to be allowed to employ, for the purpose of rccorering a debt from a person 
who is perhaps only unfortunate, a more stringent mode of procedure than that 
which the State employs for the purpose of rcahzing a fine from the property of a 
criminal. If a temporary iniprisonment for debt ought not to cancel the claim of 
the private creditor, neither ought a temporary imprisonment in default of pay* 
rn ent of a fine to cancel the claims of public justice." * 

1, * Within SIX years.*—The bar of six years may save the property of the 
accused but not his personal arrest. The liability for any sentence of imprisonment 
awarded in default of payment of fine continues after the expiration of sis years. ^ 

2. * Death of the offender does not discharge from the liability any property 
which...would be liable for his debts.*—Under the new proxisions of s- 386, 
Criminal Procedure Code, moveable os well as immoveable property of the offender 
cau be sold for realising the fine The cases of Liillu Kanvar^ and Sxta 2\aih 
J/iVrn* arc no longer of any authority 

Fine once irrecoverable may be recovered if the offender obtains property 
subsequently.—The mere fact that aMagistratehavinc written off a fine as irrecover¬ 
able, 13 no bar to his tahing action to levy the fine within the time allowed by law, 
if it aubscciuently appears that the person from whom it was due has acquired the 
means of paying it. * 

PRACTICE. 

Procedure.—An offender, who has undergone the full term of imprisonment to 
which he was sonteneod in default of the payment of a fine, is still liable to have 
the amount levied by distress and sale of hb property if the Court for special 
reasons to be recorded in writing considers it necessarj* to do so. The 
Court must act m accordance with the provisions of s 386 of the Code of 
Criminal Procedure. 

Bombay Circular.—The attention of Sessions Judg<=>s and Magi'itrates is called 
to B. 70 of the Indian Penal Code, and ss. 386. 357 and 38S" of the Code of 
Criminal Procedure, and to the fact that the proviso to g. 886 (1) directs that after 
the whole of the imprisonment awarded in default of payment of fine has been 
undergone, no further steps should be taken for the recovery of the fine unless the 
Court for special reasons to be recorded considers it necessary to do so In cases 
where further steps are required, if at any time subsequent to the return of the 
•original warrant and within a period of bLt years from the passing of the sentence, 
•the fine or any part of it, remains unpaid, and the Court, from information gained, 
has reason to think that there is any moveable property belonging to the offender, 
it should issue a fresh warrant for the attachment and sale of that property within 
a specified period, returnable within a certain time.® When any Court recovers 
a fine, or any portion thereof, inflicted upon o prisoner who is already in jail, or 
who is liable to be further detained in gaol, in default of payment of that fine, 
such Court shall be bcld responsible for the immediate communication to the jailor 
•of the amount of the fine so recovered.^ 

Calcutta Rule —^A warrant issued under a. 386, Criminal Procedure Code, 
for the levy of a fine should ordinarily be directed to a Police Officer (see Form 
No. XXXVU, Schedule V, Criminal Procedure Code); and the authority bsuing 
it should set a time for the sale and for the return of the warrant. If no one claims 
*the property distrained, the Police have the power of selling it within the time 

^ Note A, pp. 99, lOO. * l4itlf-nVEa$an v. Mumtaz Ali Khatt, 

» Gativ. Sahharam, (1884) Unrep. Or. C. (190C) 26 A. W.N. 275,3 A. L. J. R. 818. 

:207. • B.H.O.Cr.C.Ch.IX,8. 136.P.94. 

• (18C8)6 B H.G (Cr.C.)63. » B. H C. Cr. C. Ch. IX. b. 137,p. 94. 

* (l892)20CaL 478. 
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rspecified in the ^^airant,'without any previous reference to the J 
iclaimant come forward, then the ownership of the property dists 
.determined hy the Magistrate, and not by the Police. If at any .ti. 
to the return of the warrant, and within the period of six years from 
‘the sentence, the fine, or any part thereof, jemains ui^aid (s. 70 of the 
•and the Magistrate has, from information gained in any way, reason t- 
any moveable property belonging to the offender is within his jurisdiction, 
issue a fresh warrant.for the attachment and sale of such propert}’. Such 
should be made returnable within a time to be definitely fixed therein. ^ 

"When a Court of Session realizes a fine imposed by it on an accused p. 
it shall prepare the usual warrantfor the realization of the fine, and shall for. 
it to the Magistrate of the district concerned with an endorsement thereon to ^ 
effect that the fine has been realized.* 

Patna Circular—In any case when, under any special or local law, imprison¬ 
ment in lieu of fine is to be taten as a full satisfaction of the penalty^, if the con¬ 
victed person is sentenced to unde^o the imprisonment, the clerk in chaige of the 
Fine Register shall at once obtain a certificate from the Court imposing the sen¬ 
tence that the fine is not to be realised, and the amount of the fine shall, if entered! 
'be struck out of the Register of criminal fiues. Nothing here laid down shall 
interfere with any special directions of law for the attempted realisation of fine by 
distress or otherwise before carrying out any sentence of imprisonment upon the 
offender.® 

Oodb Circular.—^If at any time 8ubse«]uent to the return of the warrant and' 
within the period of six years from the passing of the sentence, or within the period 
of imprisonment to which the offender is liable under the sentence when such period' 
exceeds six ye-ara, the fine or any part thereof remains unpaid, the Magistrate, 
if he luis reason to thiuk that there is any moveable property belonging to the 
offender liable to attachment and sale, may, even though the offender has completed 
the term of imprisonment awarded in default of ;poyment of the fine (s. 70, 
Indian Penal Code), issue a fresh warrant, returnable within a cert'Uin time, for levy 
of the unpaid amount by dlstre^ and sale of such property. * 

71. Where anything which i.s an offence^ is made up of parts^ 
Limit of umsh- wlucli parts is itsclf an offence, the offender 

went^ 0 ? shall not be punished with the punishment of 

made up of aorersi more than one of such his offerees, unless it be so- 
e.Kprcssl 5 - provided. 

^^^lere* anything is an offence falling within two or more 
separate definitions of anv law in force for the time being by which 
offences are defined or punislied, or 

whore® several acts, of which one or more tliaii one would 
by iiself or themselves constitute an offence, constitute, when 
combined, a different offence, 

the offender shall not be punished with a more severe punish¬ 
ment than the Court which tries him could award for any one of 
such offences. 


* C H. C. n. * 0.. CIl I. r. 117, p. 41. 
■Hill nil« wUl La re to be BodlSed ia the I>sbt 
sf the tier A. 3S6 of tbe Co(I« of OiiautAl 
jS^frJare. 

• yw/. r. 118, p. 42. 


• Pet H. a Cr. a. pjra II, p. If5. 

* O. C. D. 127, ILu effcaiAT wUj here 
to b« tsodihed la the L'zbt of the ntw e. 3 SiQ 
cf the CeJo of ftjaiOAl promfore- 
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The combined eflcct ol this clause and clause (1) of s. 235, Criminal Procedure 
,le, is exemplified in Ntlmony Po(f(fnr*B case,*- discussed hereafter. 

The word ' oflonce ’ denotes a thing punishable under the Code or under 
special or local law (e. 40). 

\ Second clause.—First provision.—This clause has two provisions. The first 
to cases mentioned in cl. (2) of s. 235, Criminal Procedure Code, and the 
* . to cases covered by cl. (3) of that section. The first provision provides for 

_—.j:—. which may bo taken 

. ' . • •* and which therefore fall within 

' there are two prorisions, one specific and the other general, the specific 
.ought to be applied in preference to the general one. The applicant was 
^ having abett^ the personation of a voter at a municipal election in 
. 'cing himself acquainted with the person who came forward to vote, 
he advice of others, put his name to a “ signature sheet ” in token that 
' \ ' lark made by the voter was that ol the person entitled to vote under a 
< on the electoral roll. It waa held that, inasmuch as the acts done 
i " int constituted the specific offence provided for by s. 171-F he could 
’ ^ *or that offence and could not be tried for abetment of the general 

; ■' _ M d for by s. 465.* 

rovlslon.—The second proviaion refers to cases falling under cl. (3) of 
>■ • .iminal Procedure Code. Illustration (m) is an example of such 

. . «* ' * ,Tence.*—This phrase must be understood to refer to the 

. *nce3 as enunciated in the Code itself, irrespective of the iden- 

. evidence whereby the several acts arc proved. * 

. ‘Penal Code and s. 235 of the Criminal Procedure Cede.— 

. * , .^these sections and gives the result, which nearly corresponds 

Criminal Procedure Code (Act X of 1872) 

*■ ’ ^tition of several offences constitutes one offence of exactly 

' ' .. '■ he instances taken together can only be treated as making 

, •'* ♦- 'd’e greater or lesser number of instances may add to or 

^ if the offence 8. 71, ill. (o)]. 

, ‘ ^ bcIonglDe to two persons.—Where the accused stole pro- 

.. *• #. <'■ »fto two different persons from the same room of a 

"^ould not be sentenced separately as for two offences of 
, r* *' "is at the same time belonging to two different owners, 

^ ^ was held to constitute only one offence of 

. ■ N **' » charge of a goods train, stole articles 

• t, paratebagsin a truck, it was held that 

‘ .'■* .'‘l.aL'"’ -euced separately for two distinct offences of 

' 'perty belonging to two persons.—Where a gang of dacoits, 

' ; ’ . r i object, viz., robbery, attacked at the same time two 

Tifferent owners in the same village, it was held that 
^ * «•' «'d separately on separate charges of dacoiting each 

• *” v'nished for one offence of dacoity.'^ 

* * nsaction or connected series of events gives rise to 

character, or to several offences of the same character 

’ ’ " ^ of 18W, TJnrep. Cr. 0. 027 ; Nga Po, (18821 

iff'’ : / S. J- L. B. 168 ; 5on BTa, (1889) & J. L. B. 

- * * ,Jan. (1887) 475. 

. , r • Bar Dial, (1905) P. R. Na 68 of 1005. 

■0 t.(ft.)38. * <?an Bun, (1889) S. J. L. B 444. 

R. No. 33 

‘ . 6 . y. 
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Affpctin^j difTorent persons, each such offence is scparatciy intlictahlo and punishaMe 
{e.g., 8 . 71, ill. (6), and Criminal Procedure Code, a. 235, ills, (a), f/) and (. 17 )}. • 

■ Where different persons are injured, grievous hurt being caused in one case and 
simple hurt in others, it is competent for the Court to impose separate and accumu' 
lativc sentence.^. ^ 

Cases,—^House-breaking to commit mlschlei and assault, and mischief and assault.— 
An accused person was convicted unde.r a. 467 of the Penal Code of house-breaking 
by night in order to commit an offence {mischief and assault) and also under ss. 426 
and S62 for the offences of mischief and assault, and punished separately for each 
offence. These offences formed part of one transaction. It was held that the 
sentences wore legal. ^ 

House breaking after making preparation for causing hurt or assault and committing of 
rape—Where the accused committed house-breaking by night after making pre¬ 
paration to cause huit or assault (a. 45$) and then committed rape {s. 376), it 
was held that separate aentenccs for both the offences were legal.® 

Criminal Jntlmldalloa to three persons at one llme—An accused person, who 
tlireatened three witnesses, was convicted and sentenced to four months* 
imprisonment for the threat to each witness. It was held that if 0 person at one 
time criminally intimidates three different persons, and each of those persona 
brings a separate charge against him, he may be convicted for an offence as against 
each person, and be punished separately for each offence.* 

Resistance to the taking of property by a public servant, and assaulting him.—Where 
the accused objected to accompany a constable who had been directed to produce 
him before the Court, seized the constable by the arm, and resisted his copying 
away a pony which the accused was charged with having 'misappropriated, it was 
held that he was guilty of separate offences under ss. 353 and 16S, and the infliction 
of separate sentences for each offence wos not prevented by this section.® 

Rlotlof and hurt, and rescuing from custody.—Tho accused were charged with, 
and convicted of, rioting and causing hurt, the common object of the ^unlawhd 
assembly being the rescue of tho first accL * * - r 

and the first accused was further convicted ***',’ ’ ' ' ' 

• . to those for rioting and hurt were proper, 

' • escape and rescue were distinct offences, 

the meaning of this 

. • . hurt also, it was held 

. . * . * ■ ing hurt (s. 323) and 

separate sentences could be passed.’ 

Theft and receiving gift to recover stolen property—Where a person was proved 
to have committed a theft and also the offence under s. 215, it wa.s ^Id that he 
mi'^ht be convicted and sentenced for each of such offences, for tlie offences v^re 
distinct transactions capable of bring proved independently of each other. But 
where the theft is proved not by direct evidence but by inference drawn from the 
facts which prove the commission of the offence under s. 21 D, separate convictions 
and sentences should not be passed.* 

Wrongful coiUlnemcBt and asrauH—Tho accused were convicted under S 3 353 
and 312 and sentenced separately for eadi of the offences, the acts found 


* (1016) 38 All. 628. 

« yiriehan, (18S8) 12 Ifad. 36- In thw 
CM® Kotijart, (1874} 7 31. H. C 375, was 
not followed. Bot bO far as tho qocalion 
of mniabnient gw* th»« two cases can t» 
,,, \ ‘,y I •- ,r 4t., , 35ofth« 


Aiyun, (1399) 1 Bom. L. R. 142,23 Bom. 70C, 
r.B , distingmsbrd. 

* Goolsar Khan, (18C8) 9 \V R (Cr ) 30. 

• Joyah ilohvn ChnnAer, (1870) 14 W B. 
(Cr.) 19. 

• AnoT^, (1894) 1 Weir 34. 

» Kalmru Kai, (1917) 39 All 623. 

* Kya Shtin, (1902) 1 I* B. R. £03, r.B. 
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against tliam being that ttey seized, dragged, and pushed the complainant to a 
certain place in order to punish him. It was held that what the accused had been 
punished for was the whole series of acts, and that series of acts came within the 
definition both of wrongful confinement and of using criminal force, and, 
accordingly, the case fell within the second paragraph of this section.' Separate 
sentences may bo parsed formating a false charge under s. 211 and forgiving false 
evidence under s. 193*; or for kidnapping (s. 363) and for selling for purposes of 
prostitution (8.372).* 

Rioting and grievous hurt—The question as to whether a member of on 
unlawful assembly, some members of which linvc caused grievous hurt, can bo 


hurt, separate sentences may be passed for each of the two offences without regard 
to the limit of the combined ecnkences. In such a caso the total punishment can 
' ” • ’ *1 • r* • • . * ny one of the offences.* 

i ■ ■ . : < ■ • .• . • ■ 'lich he has not himself 

. • _ • . • . difference of opinion. 

A Full Hench of the Calcutta High Court has Tulr,d that separate sentences 
passed upon persons for the offences of rioting and grievous hurt ore not legal 
where it is found that such persons individually did not commit any act which 
amounted to voluntarily causing hurt, bat were guilty of that offence under 
s. 149 of the Penal Code.* T'’ . ' T • 


tion that some persons wei ’ • i 

thither unaccompanied by ' . > 

arrested some persons, and e 

assistance of the Panebayet who, instead of giving assistance, collected men and 
rescued them from custody and assaulted the Excise Sub-Inspector, it was held 
that separate sentences should not be passed for rioting and assaulting a public 
servant in execution of bis duty wbeiipracticallytbe offence of assaulting the public 
servant was the common object of the unlawful assembly, the members of which 
committed such rioting. • In this case their lordships solved the difficulty by 
considering the separate sentences passed under ss. 147,353 and 225 as one con¬ 
solidated sentence so as to meet the offence of which the accused were convicted. 
Recently', in a case in which the accused was sentenced to two years’ ricorous impri¬ 
sonment under s. 147 and a further sentence of three years’ imprisonment under 
8.325 read with 8.149, both sentences being directed to run eoncurrently, Sanderson, 
C. 3., held that the infliction of separate punishments for the two offences was 
illegal under para 1 of this section and it did not make any difference that the 
sentences were directed to rim concurrently. Cuming, J., expressed the opinion 


» Fahra Khan. (1905) 4 C L J. 90. 


^oy, (1871) 16 ‘W.' R (Cr) CO; 
Cowallaft, (1873) 20 W. R (Cr.) 70 
* BaTia Punja, (1892) i? Rom. 260, r.B.; 
Chandra Kant Bhailacharju, (1885) 12 CsL 
495; ilohuT Mir, (1889) 16 CaL 725 ; Fera»at, 
(1891) 19 Cal 105; Dungar Singh, (1884) 7 
AIL 29; Perahad, (1884) 7 AIL 414, r.B. ; 


jadgmeats of Oldfield and Dutho.t, .IJ., in 
Bam Sarup, (1885) 7 All 757, r.B. 

• Ntimony Poddar, (I8SD) 16 CaL 442, r B , 

Dfermlmg Lole Nath Sarlar, (1885) 11 CaL 
349, and appronng Bam Partab, (1883) 6 AIL 
121 See Hanaa Palhak v Banti Lai Baa, 
(1901) 8 C W N. 519, whore an effoit ts made 
to distinguish Ntlmony's ease, and an opinion 
is eiprc'ised that the latter decision does not 
apply to the ease of separate sentences for 
unlawful assembly and theft. This is opposed 
to the ruling in £^inp7< v Govat Lai. 

(1899)3 a W. X. 761. 

• liriday .Mondal t. Jcoanarula Daa, (1899) 
4CLW, X. 245. 
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that the prohibition in this section against punisbicg an accused with the punish¬ 
ment of more than one of the offences was obviously met by mating al! the 
sentences whicli had been imposed nin concurrently and that where two separate 
sentences had been passed the ill^ality did not necessarily attach to the sentence 
which was passed second in point of tame.' 

The Patna High Court has adopted the same view. It has laid down that it 
is illegal to record separate convictions for offences under ss. H7 and 325 read with 
s. 149 and that separate sentences in respect of the two offences are illegal,* It 
has also held that separate sentences under ss. 147 and 325 are not per se illegal, 
but the sentences imposed ought not to be heavier than are justifiable upon the 
particular facts and circumstances of 'he case.® If the common object of the 
accused is to commit an assault, but, in prosecution of that object, grievous hurt 
or death is caused by the members thereof, this section wiH not apply and 
separate sentences under s. 147 or s. 148 and s. S24 or s. 325 read with s. 149 will 
not be illegal.* 

The Madras High Court has taken a similar new. When the object of an 
unlawful assembly is to cause hurt, then a member of that unlawful assembly, 
if he is connoted under s. 147, cannot be convicted also under s. 323 or s. 325 read 
with 8.149, unless he is himself proved to have caused hurt in the course of the riot. ® 

A Full Bench of the Bombay High Court has decided that where a prisoner 
fa convicted of rioting and of hurt, and the conviction for hurt depends upon the 
appUcation of 8.149, it is not illegal to pass two sentences, one for riot, and 
another for hurt; provided the total punishment does not exceed the 
maximum which the Court might pass for any one of the offences.* Under the 
amended a. 35 of the Criminal Procedure Code it is competent to a Court to 
pass separate sentences for offences punishable under ss. 348 and 326, provided 
the aeatencos so passed could he passed under any of the sections,and provided 
they are not in excess of the powers of the Court passing them. ^ la this case 
the application of a. 149 did not arise. 

The several decisions of the Allahabad High Court are not unatumous on this 
question In an early case Straight, J., decided that a^ member of an unlawful 
assembly, some members of which had caused grievous hurt, could not 
lawfully be punished for the offence of noting as well as for the offence of causing 
grievous hurt.® This point was not decided in the Full Bench case of Hamoarup, 
but tlie judgment of Broadbutst, j,, in this case expresses a contrary opinion. In 
two subsequent cases, however, the ruling in Ham Partab’s case, was not approved 
of. In the first case, the facts were that one hf, in prosecution of the common object 
of an unlawful assembly, caused grievous hurt with his own band. M and other 
members of the assemblv. as to whom it did not appear whether or not any oi 


ment did not exceed the maximum punishment which could im>i> uei'n awaiucd 
under a. 325. Kdge, C. J , said; “ The object of a. 349, as I think, io such a case 
as the present, is to make it clear that an awrused who comes within that section, 
cannot put forward as a defence that it was not his hand which indicted the grievous 
burt/’** In the second case, Mohmood, J'., said.* Jt seems to mo that where 
certain acts constitute more tluin one offence, whether such offences do or do not 
fall under the pun-iew of s. 71 of the Indian Penal Code, and the accused fa charged 


’ Kiofnvddi A'a^tiaf, (1023) C*I. 

• FidiM Sityi, (IViS) 3 1'. I* J- Ctl • 
KfwiAort (lyJt)} 2 P. I. T. 6h 

* /Untutii Fci. (IStfi) 2 P L. X WO. 

• J/aiUra (11>31) S P U T- 316 

* Ayyir. (llUfi) 54 M. L T. W, 


- Cana J*unr3, (1652) IT Com. 2Cn, r.s.i 
TekKa. (l&M) 1’ P. Xa 8 ol 1803. 

» rtfv Cama. (1025) 27 Com. L. C. 1373,1 
Bom. Cr. 137. 

• Cam /*«rtai.(1683) 6 All 12). 

• (ISs-J)? AIL 757. r.B. 

*• C..,A^#l/fr,(l8j;7)0A5LC45,C3O. 
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and tried for more than one offence and the cNidence catablishcs those offences, 
the Court « bound to convict him of those offences, though in awarding punish¬ 
ment the provisions of s. 71 of the Indian Penal Code end of s. 85 of the Code of 
Criminal Procedure would of course have to be duly hept in view."* Recently, 
in a case, Walsh, J., observed : ** ^Vhether th^re are different deffnitions of the same 
offenc<', or whether the same offence is pronded for in different sections or by 
separate and different provisions in the Code, care should bo taken that under no 
circumstances should the accused bo sentenced to a greater punishment than the 
highest penalty contained in one of the provisions under whicli he may be con¬ 
victed. He may be con\*ictcd of rioting and also of causing grievous hurt by 
more membership of an unlawful assembly, prorided the sentence ultimately 
pas«cd on him docs not exceed that provided in s. 325."* 

The former Chief Court of the Punjab distinguished the Calcutta Full Bench 
cased Nilmontj Poddar in iVur/TAon,* in which it held that separate sentences 
under ss. 117 and 325 were V'gal inasmuch as each of the offenders might have 
been convicted individually under s. 325, and further under ss. 149 and 325. It 
also held that this section was inapplicable to the case of conviction and separate 
sentences under s. 147 and as. 149 and 325. * On the question going before a Full 
Bendi, the following two propositions were laid down: {l)Separate sentences for 
the offence of rioting and grievous hurt cannot be legally imposed upon a member 
of an unlawful assembly where the offence of rioting was not itself complete until 
the grievoiw hurt was actually inflicted, that is to say, where thecausing of the 
hurt was itself the form of force or violence which constituted the offence of 
rioting (2) Separate sentences caimot be awarded where the 6rst clause of this 
section applies, and the offence committed is made up of parts, any of which part 
is itself an offence, but they can be legally awarded where ^stinct offences not 
made up of parts are proved to have been committed by one member of an 
unlawful assembly in prosecution of the common object of that assembly, or 
where the members of it knew that such offences were likely to be commitUd In 
prosecution of that object. * 

The Rangoon High Court adopting the Bombay view has held that in cases 
of rioting under s. 147, resulting in grievous hurt, connetions and separate 
sentences under s S25 are legal against all the accused who actually joined in 
the assault. Some of these assaults may have resulted in simple hurt, others in 
grievous hurt, but all the actual assailants are, under s. 149, liable iot all the 
results. • 


III. WTierc the same facts will constitute different offences, the Indict¬ 
ment may, and ought to, charge each such offence so ns to meet every possible 
view of the case. But only one offence has been committed, and the punishment 
must not exceed that applicable to the graver offence (s 71, el. 2). 

“ It is a general rule that when, in the same penal statute, there are two clauses 
applicable to the same act of an accused, the punishments are not to be regarded as 
cumulative, unless it be so expressly provided 

Cases.'—^An accused cannot be punished at the same time for committing 
an offence by fire with intent to destroy a warehouse (s. 436) and for the off&nce 
of mischief by fire (s. 435).® ‘Where a mother abandoned her child, with the inten¬ 
tion of wholly abandoning it, and knowing that such abandonment was likely to 
cause its death, and the child died in consequence of the abandonment, it was held 


> Wazir Jan, (1887) 10 AIL 58. 

* Dharamdto Singh, (1016) 14 A. L J. H. 
"738,740 t 

* (1893) P. R. No. 31 of 1894. 

* TolcKa, (1895) P. R. No 8 of 1895. 

* Bhagwan iS^in^A, (1900) P. R. No. 4 of 
3901, r.B.; JIangal Singh. (1916) P. R. Nol 31 


of 1916. 

« .Vj« Son Afin, (1023) 3 B L. J 49. 

* Per West, J., in Dod Basaga, (1874) 11 
B H. C 13,15 ; i’rftnm Xaiier, (1800) Unrep. 
Cr C 506 

• IK"! •uji. 
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that she could nob bo convicted and punished under b. 301 and also under i. 317 
but under b. 301 only. * 

A person cannot bo punished for rioting and also for being a member of on 
unlawful nssembl) for rioting and for wrongful confinement, when the common 
object of tbo unlawful assembly is the wrongful confinement * j for riotwr^aad 
assaulting a public Bon-ant in execution of his duty when the offence of assaulting 
was the common object of the unlawful assembly*; for rioting vritb the common 
object of causing hurt and also for causing hurt*; for rioting with the common 
object of committing theft and also for theft*; for causing griovous hurt by a 
dangerous weapon (s. 32G) and for committing robberj* or dacoity with attempt to 
cause grievous Imrfc (s. 397)’; for wrongful confinement (s. 312} and for robbery 
(s. 392) when but for wrongful confinement a conviction for robbery' could not 
be made *; for stealing an animal (s. 379) and for subscfiucntly killing it (s. 429)*; 
for ndultcrv' (s. 497) and for enticing for the purpose of illicit intercourse (8.49^^)^®; 
for culpable homicide and for being a member of an unlaveful assembly armed with 
deadly weapons*'; for abetment of abduction of a Voman (as. 109 and 49.S) and 
for her wrongful confinement (b. 313)**; for dishonestly receiving stolen property 
(b. 411) and for as«<isting jn concealment of stolen property (s. 414) **; for abducting 
a child with intent dishonestly to take moveable property (s. 369) and also for the 
tlieft of a part of the moveable property (s. 379) which he intended dishonestly 
to take by means of the abduction**; for kidnapping with intent secretly and 
wrongfully to confine a person (s. 365) and also for putting a person in fear of death 
orof grievous hurt in order to commit extortion**; for distillingspirit and possess¬ 
ing the spirit obtained by such distiWat/oa **; and for •pcrhrmlng a part in the 
procesj? of counterfeiting King’s coin (s, 232) and for having in his^ possesion 
Implementa and materials for the purpose of osing the some for counterfeiting King’s 
coin.*’ 

IV. Sometimes an act, which is itself an offence, becomes either a different 
offence, or an aggravated form of the same offence when combined with other 
facts, either in themselves innocent s»r criminal. Hero also it may be proper not 
only to <^cge the offender with the compound offence, but with the minor offences 
of which it is made up. But if the compound offence is made out, no punishment can 
be awarded beyond that which can be given in respect of it. For instance, u;^n 
the same facts A may bo charged for using criminal force under s. 353 and under 
8 . 152 for the same force against a public sen'ant. But though convicted on biAh 
charges, iie could not receive a higher punishment than that which is provided by 
the latter section. 

»» San Dun, fl904) U. B R. (P.C.) I. 

*» Bayat, nOOi) 5 P L. R 404. See 
Ganu Ladu, (I8B4) 2 B. H. C (Cr. C) 126 ; 
Zara Karvbty, fl867> 4 B. H. a (Cr. C.) 52 


1 Banni, (1870) 2 All 349. 

* Mttlan KhaUja v. Dwarkanath Qoopto, 
(18G4) 1 \V R (Cr.)7. 

* Alim Sheikh v Shahazada Singh Bur- 
lundaz, (1904) 8 C. VV N. 483; Ameeniddi 
Pramanitk, (1924) 40 C L. J. S06. 

* Briday Mondat r Jagananda Das, (1899) 
4 C. W, N 245. 

i /IOT11 P r R Wo I6I Ot 

J I ■ . ■ ■ ■ : T. 91; 


Bhyrub Seal. (1864) W. B, (Gap. No) (Cr.; 

•»7^ •*’ *'■ " I ty P 


45. 

lussain 
V.) S5. 


n • yx ., 


» V' ■»> le* 112 ; 


(Gap. No.) (Cr.) 21. 

‘ (18B8) 4 it IC a App. IS. 

** A’cuiaM. (1874) 7 it It G 375. 
14 Po taiv, (1912) 0 I*. B. R. 160. 
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In pHfOi Emprr^f v. Main Arjun^ n Full Bench of the Bombay High Court 
beM : (1) that a person, who has committed house-breaking in order to commit 
theft (s. 157) and theft (s. 380), can I'o charged with, and convicted of, each of these 
offences; (2) that a Court, in awarding ptmishtnent (under this section), should pass 
one sentence for cither of the offences in question, and not a separate one for each 
offence; (3) that if two sentences arc nevertheless passed, and the aggregate of 
these docs not exceed the punishment provided by law for any one of the offences, 
or the jurisdiction of the Court, that would be an irrcjufori'tyonly andnotan 
‘ ’ T ^ ■ ■ * '* ; “ *•' ■■ ,* ’ ’* ■.*, 

the . *• J •: t • ■ ■ ' I -,. _ I. 

it is ■ ■ ■ ■ f ■ i - 

the provisions oi s. d, iiiuiun icnui s^uue, situuiu {luss one suuieucu xor eiiuer ui 
the offences in question, and not a separate one for each offence." The illustration 

' ’ “'i by Act Vof 189S are now omitted by Act XVIII of 

’ ins. 35 is also deleted. The Statement of Objects 
ixistiog Explanation and IlliLstration to s. 35 have 
occ.asioncd considerable misunderstanding. It is therefore proposed to omit them 
and state definitely that s. 35 must be read subject to s. 71.” The decision in 
Maht Arjun is therefore considerably modified in view of the amended section. 
The Court may award separate sentences for offences under s. 457 and s. 380.* 
The Calcutta High Court has held that house-breaking by night and theft 
form a single and an entire offence and cannot bo punished separately.® In one 
case, however, it has held that a person may bo convicted of theft in a building 
and of house-breaking by night with intent to commit theft, thouglr, if the Judge 
considers the punishment for the first sufficient, he need not award any additional 
sentence for the second.^ But it has held that the infiiction of separate punishment 
docs not violate the law, pronded that the aggregate punisnment swarded is 
not in excess of what the Court could inflict for ei^er of the offences.® These 
decisions are no longer of any authority m view of the amended s. 35 of the Code 
of Criminal Procedure 

The Madras High Court has held that a prisoner convicted under s. 369 for 
abducting a cliild with intent dishonestly to take moveable property, cannot also 
bo punished for the theft of a part of the moveable property whiii he intended 
dishonestly to take through means of the abduction.® Under the present law he 
can be punished separately. 

The Allahabad High Court ba.s held that where a person committed a trespass 
with the intention of committing nuschief, thercb} committing criminal trespass, 
and at the same time committed mischief, that such person could not receive a 
punishment more severe than what might have been awarded for either of such 
offences. But Turner, J., in this case, said: " The . law does not,...prohibit 
the Court from passing sentence in respect of each offence established, but it 
declares that the offeider must not receive for such offence collectively a punish¬ 
ment more severe than might have been awarded for any one of them, or for 
the offence formed by their combination,"® This view was approved of by the 
same High Court in a later case u which it laid down that where more offences 
than one are proved in respect of which the accused has been charged and tried, 

» (I899) 1 Bom. L R, 142, 23 Bom 706, Jogeen PuUee v, Nobo PuUee, (1865) GWR 
r.B., followed in Wadh<fwa, (1917) P. B. No (Cr) 49 ; iltu$ahur Daoudh. (18GG) 6 W R. 
46 of 1917 Sea AnvarkTuin, (1872) 9 B It C (Cr.) 02 j Sahrat, (1867) 8 W. R (Cr ) 31 
172. PB, Oulam Abas, (1875) 12 B II a * Tineowtt. (1864) W. R. (Gap No) (Or.) 
147; Tukaya 6m Tamana, (1875) 1 Bom. 31 

214 ; Sakharam Bhau, (1880) 10 Bom. 493 * Fakira Khan, (1005) 4 C. L. J. 00. 

* Dhondt Bapa Bhapkar, (1908) 8 Both. • Noujan, (1874) 7 M H. (X 376 

L. R. 850, IS no longer of any authority * Budh Si/tgk, (1879) 2 AIL 101. 

* Tonaokaeh, (1865) 2 W. R (Cr.) 63; 

Ohytun Bowra, (1866) 6 W. B. (Cr.) 49; 
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a conviction for each ofience must follow, whether this section applies to the case or 
not; end, subject to the provisions of this section, a separate sentence must be 
passed in respect of each bu(A conviction. In this case the accused were tried for 
ofiences under ss. 170 and 383, committed in the same transaction, and it appeared 
that but for personating a public servant the accused would not have been in a posi¬ 
tion tc commit tbe act of extortion. It was held that the former offence was 

completed before the latter h'-^ !•"— r.-d**^* --* - • f “each offence 

were not illegal^ The view : • was not 

approved of in thiscase. J'..'; ‘ ‘ •• • . ' '■ * ■ tl^ereinthe 

courseof one and the same transaction an accused person appears to have per¬ 
petrated several acts, directed to one end and object, which together amount to a 
more serious offence than each of them taken individually by itself would 
constitute, although for purposes of trial it may be convenient to vary the form 
of charge and to designate not only tbe principal but the subsidiary crimes ‘ 
alleged to have been committed, yet in the interests of simplicity and convenience 
it is best to concentrate the conviction and sentence on the gravest offence proved," 
In this case a person who broke into a bouse by night and committed theft therein 
was charged and tried for offences imderss. 380 and 457, and was convicted of both 
those offences, and puzushed for each with porous imprisonment for eighteen 
months. The High Court convicted him of tbe offence imder s. 457 and sentenced 
him to rigorous imprisonment for tiiree years, and acquitted him of the offence 
\mder s. 380. This case was decided when Act X of 1872 was the Code of Qriminal 
Procedure. In a case decided under the Criminal Procedure Code of 1882 (Act X of 
3883) by Straight and Broadhurst, JJ., it was held that, under ss. 35 and 235 of 
the Criminal Procedure Code, a 3Iagistrate might legally pass a sentence of two 
years’ rigorous imprisonment and fine under ea<A of tbe sections 379 or 380 and 454 
of Penal Code, for house-breaking in order to the commission of theft, and theft, 
tie two offences forming part of the same transaction, and being tried together. 
But a Sessions Judge trj'ing such a case would under no circumstances be justified 
in passing a sentence of ten years' imprisonment under the latter part of s. 454, and 
of four years' imprisonment under s. 380. Tbe latter portions of ss. 454 and 457 
were framed to include the cases of house-trespassers ond house-breakers who 
had not only intended to commit but had actually committed theft.® These 
decisions will also undergo modificatioo in view of the amended s. 35 of the Code of 
Criminal Procedure. 

Amendment.—^The last three clauses of this section were added by ActVIII 
of 3883, s. 4. 

Attempt and abetment.—A person cannot be separately punished for attempt¬ 
ing as well as for abetting the same offence.* 

PRACTICE. 

‘ -* ^ convicted the accused'under se^'cral sections 

. omountingto nine months. It was held that 

Sfagistratc was empowered to pass separate 

sentences for different offences.* 

Upper Bannn RnJe.—^Vhen a person is convicted at one trial of two or more 
offences, it is not neccssarj’for the Court to pass o .sentmee for each offence, tbe 
first sentence of paragraph 2 of a. 35 of the Code of Criminal Procedure being 
Txrmissive, not mandatory.* 


* raieilkai* BahadurUnn. (1906) 8 Bom. 
UR. WS. 

* Dhanm Bai, (lOlO) 7 A. L. J R. 910. 

* V. B-C 3r.,* ICS. 


» irtf-i>J«.|15S7)I0AIl.53. 

• ^c^5.’»yb(I857)I0All nc. 
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72. In nl! c.tpcs in whicli judgment is given that a person 
is guilty of one of several offences specified in 
the judgment, but that it is doubtful* of which 
cf^TtSi of these offences he is guilty, the offender shall 

tlil^udoobt puni'shed for the offence for wliich the lowest 
fofofirhict punishment is provided if the same punishment 

is not provided for all. 

C O 31M E N T . 

The authors of the Codo observe: " This provision is intended to prevent 
an offender whose puilt is fully established from eluding punishment, on the ground 
that the evidence does not enable the tribunals to pronounce with certainty under 
what penal pro\Tsion hia ease falls. 

Where the doubt is merely between an aggravated and mitigated form of the 
same offence, the difBculty will not be great. In such cases the offender ought 
alw.ays to be competed of the minor offence. But the doubt may be between two 
offences,ncitherofwhichisnmitigatodformof the other. The doubt, for example, 
may lie between murder and the aiding of murder. It may be certain, for example, 
that either A or B murdered Z, and th.at whichever was the murderer was aided by 
the other in the commission of the murder; but which committed the murder, 
and which aided the commission, it may be impossible to ascertain. To suffer 
both to go unpunished, though it is certain that both are guilt}- of capital crimes, 
merely because it is doubtful under what clause each of them is punishable, would 
be most unreasonable. It appears to us that a conviction in tbe alternative has 
this recommendation, that it is altogether free from Betion, that it is exactly conson¬ 
ant to the truth of the facts. If the Court 6nd both A and 6 guilty of murder, or 
of ai ding murder, the Court afBrms th.at which is not literally true; and on all 
occasions, but esi>cciaUy in ju^cial proceedings, there is a strong presumption 
in favour of literal truth’ If the Court finds that A has either murdered Z or aided 
B to murder Z, and that B has either murdered Z or aided A to murder Z, the Court 
finds that which is the literal truth ; nor will there, under the rule which we have 
laid down, be the smallest difficulty in presenbiug the punishment. 

It is clueflj '-***- —— ^.4..a ...v-i 
the necessity loi 
It will often be c 

and the only doubt wilbbe, whether this fraudulent appropriation was a theft or 
a criminal breach of trust. To allow the offender to escape unpunished on acrnniit 
of such a doubt would be absurd. To subject him to tbe punishment of theft, 
which is thehigber of the two crimes, between which the doubt lies,would fie rrn5--,]v 
unjust. Tbe punishment to which be ought to be liable is evidently that of rrimiir] 
breach of trust; but that a Court should convict an offender of u crjminul 1 ' 

trust, when the opinion of tbe Court perhaps is, that it is an even ch-inc-, ( ■ • ' 

* . ' . • !s •' - ■ 'I TJK C’l ’ ■ 



which, though literally false, are conventionally tru*’ w" r- 

that the presumption is always strongly in lavour ol th.it '•* 

accurately sets forth the real state ^ th^ iset-. In ti- ' - 

supposed, the real state of the facts ie, Ihatlh** 

either theft or criminal breach of tni?f,ftud-that 

This ought, therefore, in our opinion, to be ta'’'tr-r < "• • • -rir. -rz : 

1. *DoublfuL'—This feetioij doesajotwr-— 


only as to the existence of jiartl'udrr-^m;— ^T~- r r ’-"•z 
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applicable to a certain 8ot of facts is doubtfal, by reason of the nature of the single 
act or series of acts done, and in wMcb it is charged, or found proved, that the act 
or series of acts constitutes one or more or some one of several offences, the doubt 
being on a matter of law only.^ To authorize a conviction under this section the 
doubt must, therefore, be as to which of the offences the accused has committed, 
aofc whether be lias committed either. 

PUACTICE. 

Procedure.—The Criminal Procedure Code* Ba}*s; “If a single act or scries 
of acts is of such a nature that it is doubtful which of several offences the facts 
which can be proved will constitute, tho accused may bo charged with having 
committed all or any of such offences, and any number of such charges may be tried 
at once; or ho may bo charged in tho alternative with having committed some one 
of the said offences.” The illustrations clearly bring out tho purj>ort of this section, 

A is accused of an act which may amount to theft, or receiving stolen property, 
or criimnal breach of trust or cheating. Ho may be dialed with theft, receiving 
stolen property, criminal breach of trust and cheating, or he may bo charged with 
having committed theft, or receiving stolen property, or criminal breach of trust 
or cheating. A states on oath before tho Magistrate that ho saw B hit C with a club. 
Before the Sessions Court A states on oath that B never lut C, A may bo charged in 
the alternative and connoted of intentionally giving false evidence, although it 
cannot be proved whicli of these contradictory statements was false. 

■When the conviction is under the Penal Code and it is doubtful under which 
of two sections, or under which of two parts of tho same section, of that Code the 
offence falls, the Court shall distinctly express tho same and pass judgments in the 
alternative.* 

PuolslimeQt—^Then nn accused person is convicted in tho alternative, one of 
the offences of which ho might be guilty being murder, punishable under s. 302, this 
section BOfaroverridcss.303a8 to admitinsachacase of s less punishment than 
transportation for life being inflicted.* 

73. Whenever any person is convicted of an offence for which 
under this Code the Court has power to sentence 
coaflae- fco rigorous imprisonment, the Court may, by 
its sentence, order that the offender sliall be kept . 
in solitary confinement for any portion ^ or portions of the impri¬ 
sonment to which he is sentenced, not exceeding three months * 
in the whole, according to the following scale, that is to say— 

a time not exceeding one month * if the term of imprisonment 
shall not exceed six months: 

a time not exceeding two months if tlie term of imprisonment 
shall exceed six months and shall not exceed one year: 

a time not exceeding three months if the term of imprisonment 
shall exceed one year. 

COMMENT. 

Solitary confinement means such confinement with or without labour as 
entirely secludes the prisoner both from Bight of, and communication with, oth^t 
prisoners. 


> Khan Muhammad, (ISS7) P. R. Kou 11 • SeQtjonS67{3),CriniinalRro«duroCo<ie* 

o{I897; Jflm«rfci,(1876)7N. W. P. 137. * SahelSinffh, (im) ZQ A, W. N. 93. 

* Section 23C. 
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This 8N:lion pivM tho nccordmg to which solitary confinement may 
be mflict<vl. In Kngland tho power to impose solitary punishment, though it 
Was very ttirclv ctcrdso<l by a eriminat Court as part of its sontenco, has been 
done away with by 50 tc 57 Vic, c. 5t. Under tho section solitary confinement 
can only l)e inflicted where the Court has power to sentence an olTcndcr to rigorous 
imnnionment' 

1. *Any portion.*—These words impl^ that tho solitary confinement if 
inflicted for the whole term of imprisonment is Illegal. ^ A prisoner was convicted 
of hurt and sentenced to fourteen days* rigorous imprisonment, tho whole of which 
was ordcrc<l to be passed in solitary confinement. The High Court quashed tho 
order as illegal.* 

2. ' Not exceeding three months.*—In tho case of simultaneous convictions, 
the award of separate terms of solitary confinement, which in tho aggregate exceed 
three months, is legal •; but, as a matter of practice, a scntcnco of more than three 
months' solitary confinement should not bo passed on a person convicted at one 
trial of moro than ono ofTcncc. And, in a later case, * in which nono of theso eases 
was referred to, iC was held that such a sentence should not be passed.® Tho 
Rangoon High Court has laid down that cumulative scntcncos of solitary confine* 
mont arc contrary to the intention of this section.* 

3. ‘ 0ns month.*—One month signifies thirty days. * 

Summary trial.—It is not illegal to imposo solitary confinement as a part of 
tho scntcnco in a case tried summarily.* 

Solitary confinement not to be awarded for ofiences under special or local Acts.— 
It is only for offences under tho Penal Cods that solitary confinement can be 
awarded. • 

Solitary confinement for imprisonment in L'eu of fine.—Where imprisonment 
does not form part of the substantivo scntcDce, solitary confinement cannot be 
awarded**; ao also, it cannot bo awarded as part of tho imprisonment in lieu of 
fine.** 

Solitary confinement as part of imprisonment in default of furnishing security 
for good behaviour.—The imprisonment which a person may be ordered to undergo 
in default of furnishing security for good behaviour cannot be made to include 
solitary confinement ** 

Amendment.—^TUo words “ shall not exceed ono year ** were substituted for 
“ be less than a ” by Act VIII of 1882, s. 5. 

PRACTICE. 

Though it is not illegal, yet, as a matter of practice, a sentence of moro than 
three months’ solitary confinement should not be passed on a person convicted 
at one trial of moro than one oficneo.** 

A Sfagistrate has no power to direct that solitary confinement should be 
executed in the first week of every month. ** 


I Nayan SuJc Zltther, (1809) 3 Bang. L. R 
(A Cr J ) 49. 

» lb^d. 

* Nihala. (1877) P. R. No. 11 of 1877; 
Khuahal, (1877) P. R No 13 of 1877. 

« IbraTixm. (1897) P R. No 7 of 1897; 
Dangar Khan, (1922) 6 L. L J. 224 


1806! IIuTnaTttxn, (1870) P. R. No. 20 of 
1870 ; JfuTiauwr. (1874) P. R No. 4 of 1875 ; 
itulh Ram, (1879) P. R. No. 24 of 1879 ; 
Ourdit Stngh. (1889) P. R No. 17 of 1889 ; 
JV^a A'unRa. (1899) P J L B 554 ; Baldeo 
Brahmxn, (1001) 14 C. P. L. R 39; Btdha, 
(1023) 46 AIL 114. 

Umr Singh. (1869) P R No. 20 of 1869; 
Bunn. (1882) P. R. No 9 of 1882. 

*» J%la. (1873) P. R No 26 of 1873 ; Jam 
dad. (1887) P. R Na 63 of 1887. 

»» Kundan, (1914) 36 AIL 495. 
itroMm. sup. 

“ Jxjnan, (1882) 6 C. P. L. R (Cr.) 17. 
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Scope.—This section is not'to he employed to enhance enormously the 
heinonsness of petty ofiences.^ A person found of theft having one previous 
conviction of theft of old date is not a habitual offender. ® ‘ 

The previous offence must have been committed since the Penal 0>de came ' 
into operation. * • 

Principle.—TMs section docs not constitute a separate offence, hut only 
imposes a liability to enhanced puiushmcnt. The meaning of the section is that 
■when an offender, being pxmiahed, ‘ 

(a) by a Court in British India, or 

(h) by a Court in the territory of a Native State acting under the authority 
of Government 

for an offence imder Chapter XII (offences relating to coin and Government 
stamp) or Chapter XVII (offences against property) of the Code, pum'shable with 
three years’ imprisonment, commits a rimilar description of offence after his release 
from prison, he is liable to increased punishment, on the ground that the punish¬ 
ment undergone has had no effect in preventing a repetition of the crime. 

To bring an offence within the terms of this section— 

(1) the offence must be one under either Chapter XII or XVII of the Code; 

(2) the previous conviction must have been for an offence therein punish¬ 
able with imprisonment for not less than three years: and 

(3) the subsequent offence must also he punishable with imprisonment for 
not lessjthau three years. 

i. ‘Having been convicted.*—The section dodiazes tbatif anypersou, ha-ring 
been convicted of any offence punishable under certain chapters, shall he guilty 
of any offence punishable under those chapters, he shall for every such subsequent 
offence be liable to the penalties therein declared. "Where, therefore, a porson 
committed an offence punishable under Chapter XII or XVII with imprisonment 
of three years, and, previously to his being convicted of such offence, committed 
another such offence, it was held that ho w’as not subject, on bcing^ convicted 
of the second offence, to the enhanced punishment provided hy this section.* 
Similarly, the section is hold not to apply to offences committed at one and the 
same time*, Lccau.se it postulates the commission of the offence which forms the 
subject of the subsequent charge at a period subsequent to the datool tho offence 
of which tho accused was before conricted The accus.’d cannot be charged with 
a conviction for an offence committed subsequent to tho date of tho offence for 
which he is on hU trial. * 

In one case tho Calcutta High Court gave s very liberal construction to the 
expression ‘having been convicted.* It said: “ The meartinf' ot the law appears 
to us to be that, when an offender, after having been punished with imprisonment 
for a crime under Ch. XITI, again, after bis release from prison, commits a similar 
de.«cription of crime or a crime piuiishable under the same chapter, he is liable 
under s. 7D to enhanced punishment, on the ground that the Bontcnco already 
homo has had no effect in preventing a repetition of his crime, and has been, there¬ 
fore, insufficient as a warning. But where tho prisoner's conviction has taken 
place a very short time before, and where no imprisonment under it has yet been 
undergone, and no time has been given for reformation, it cannot be said that a 
prisoner has had any opportunity of shewing what the effect of tho first Bcntence 


* tlS7>) 1 C. L fl. -tSl : 
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^ouM have been upon him, and it would not be just to punish him as though he 
were an incorrigible offender whom no comparatively light punishthent could wean 
from evil courses.”^ It is submitted that this interpretation is too wide and is 
hardly in consonance with the spirit and letter of the section. 

2. Clause (a).—The offence should not only be an offence under Chapter 
XII or Chapter XVII but it should also be punbhable with imprisonment for a 
term of three years or upwards.^ It is not necessary that the punishment 
actually awarded for the first offence should have been imprisonment for three 
years. But both the previous and subsequent offences shall be offences of the class 
punishable with imprisonment for a term of three years or upwards.® 

3. Clause (b).—Under this clause the Court or tribmial in the territory of 
a Native Prince or State in India must be acting under the general or special author¬ 
ity of the Local or Supreme Government. Conviction by a Court in a Native 
State which is not xmdec such authority cannot, therefore, be taken into considera¬ 
tion in enhancing punishment under this section.^ 

4. ‘ Subsequent offence.’—These words mean an offence committed subse¬ 
quently to the previous conviction. A person is not liable to enhanced punish¬ 
ment under this section unless the subsequent conviction is for an offence committed 
after the previous conviction. ® 

5. ‘Transportation for life.*—Under this section if a sentence of transporta¬ 
tion is awarded it must be for life. The Court can, however, under this section, 
sentence the offender, in the alternative, to imprisonment for a term which may 
extend to ten years and thereafter under the provisions of s. 09 the Court can, 
instead of awarding sentence of imprisonment, sentence the offender to 
transportation for a terra not less than seven years and not o.xcceding the term for 
which under the Code such offender is liable to imprisonment.® 


Value of property stolen is no test.—“ Too much importance is very generally 
attached to the value of the property stolen in awarding sentences The value 
■of the property stolen is very often a mere accident, and the important question is 
the intention of the man, and his character and attitude towards society.”» 


Attempt.—This section docs not apply to cases of attempts not specially made 
offences in Chapters XII and XVII of the Code.® Penal shitutcs arc construed 
strictly; so Chapter XXIII relating to attempts cannot bo included within the 
purview of this section when it specially mentions Chapters XII and XVII. This 
section does not, therefore, apply to cases which are confined to s 511 of the Code. 
The offences which fall under s. 511 must be punbhed entirely irre.spective of this 
section.® 


Abetment.—The previous conviction of an accu.'cfl for an offenre under 
Chapters XII andX^^I cannot betaken into consideration at a sulxcqucnt 


» Putf'n. (lf:f>r.)5W R. (Cr ) Gfl 
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offence punishable under Chapter XII or Chapter XVII of that Code, with 
imprisonment of either description for a term of three years or upwards, or 

(6) by a Court or Tribunal in the territories of any Prince or State in India 
acting under the general or special authority of the Governor-General in Council, 
or of any Local Government, of any offence which would, if committed in British 
India, have been punishable under any of the aforesaid sections or Chapters of 
the Indian Penal Code with like imprisonment for a like term, 

is again comicted of any offence punishable under any of those sections or 
Chapters with imprisonment for a term of three years or upwards by a High Court, 
Court of Session, Presidency Afegistiate, District Magistrate, Sub-Divisional 
Magistrate or Magistrate of the first class, such Court or Magistrate may, if it or 
he thinks fit, at the time of passing sentence of transportation or imprisonment 
on such person, also order that his residence and any change of or absence from 
such residence after leleass be notified as hereinafter provided for a term not 
exceeding five years from the date of the expiration of such sentence. 

(2) If such conduction is set aside on appeal or otherwise, such order shall 
become void. 

(3) The Local Government may make rules to carry out the provisions of 
this section relating to the notification of residence or change of or absence from 
residence by released convicts, 

(4) An order under this section may also be made by an Appellate Court or 
by the High Court when exercising its powers of revision. 

(6) Any person against whom an order has been made undu this section 
and who refuses or neglects to comply with any rule so made shall be deemed 
within the meaning of 8.170 of the Indian Penal Code W have omitted to give a 
notice required for the purpose of preventing the commission of an offence. 

(0) Any person charged with a breach of any such rule may be tried by a 
Magistrate of competent jurisdiction in the district in wtl^b the place last notined 
by him as his place of residence is situated. * 

Jurisdietion.—A Magistrate cannot award punishment beyond his powers 
(as specified in s. 32, Cnmmal Procedure Code) because the offender has been 
previously con\ucted.* If he considers that a more severe sentence than he is 
empowered to pass is necessary, he should commit the prisoner to the Court of 
Session.® 

The Punjab Rule— 2. Under s. 75 of the Indian Penal Code, a person convicted 
a second time of an offence punishable under Chapter XII or Chapter XVII of the 
Code, with three years’ imprisonment and upwards, is hable to a greatly enhanced 
sentence. 

3. This, of course, docs not mcrease the competence of the Court trying 
the offender; but s. 348 of the Code of Criminal Procedure gives the JIagistrate 
a discretion to try the case himself, if, in his opinion, an adequate sentence can 
be passed by him. If the Magistrate is unable to adequately punish the accused 
person, bo should commit such person to the Court of Session, or Chief Court]; 
or transfer the case for trial to the Magbtrate of the District invested with powers 
under a 30. A provision is also contained in s. 317 that, if it appears to any 
Magistrate at any stace of the proceedings that the case ought to be tried by a 
Court of Session (or a District Magistrate empowered under s 30) he should make 
over the case for trial to the Court of Session or to the District Magistrate. 


* Crinuniil Procedure Code, s. 56i, (1872) P. R. Na 31 of 1872 j -Vya 

* FilAyo. (1871) Unreiv Cr C 49 ; Dand Tia, (1694) P. J. L. B. 78 

,Yiir«ii. (1904) C Bom. L. R. 34S ; (1870) • Cohw (1804)2 B. IL C 12S ; JCAaIuI, 

6 3L H C App. 2 : (1SG5) 1 W«r 36; Gnhtb (ISSO) 11 .ML 393 
f/ornir, (1S94) Unrep. Cr C. OSS; BoAodvr 

16 
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Action may bo taken under these two sections of the Code of Criminal Procodure 
by Magistrates of all classes. 

i. Every case in which the accused person is iinhfc to enhanced punishment 
should he soon, in tho first instance, by the Magistrate of the District, and, in the 
ovontof his not considering it necessary to try it himself, ho should send it to a 
specially Bclectcd Jfagistratc for trial, if yossihle to one wth powers under 8. CG5, 
Criminal Procedure Code, and ahould direct tho ]\fngistrate’8 attention to a. 318 of 
the Code of Criminal Procedure and « 75 of tho Indian Penal Co<le. 

^ fi. ^Vhere a Jragistrato of the first class finds he is unable to punish any 
offender ade<iimtely, he should submit the case to the D/stnVt .Ifngistrate %vith a 
view to its transfer for trial by a Mngiatrato with powers under s. 30 of the Crimi¬ 
nal Procedure Code, Cases in which a Jfngistroto with powers under s. 50 of the 
Criminal Procedure Code cannot pass an ade<)\jntc sentence should be committed 
to the Court of Session. 

0. Ordinaril)*, every case in which there are two previous convictions should 
bo tried by a Mapstratc with powtra under 8.30, and also those cases of single 
previous comuctions where the previous conWetion was of a serious offence such as 
burglary, or where in tho previous case tliere was a sentence of more than one 
year’s rigorous imprisonment. 

■ 'Where there have been four or five previous convictions of offences against 
property, or where tho aggregate of previous sentences amounts to four or five 
years’ imprisonment, tlio case should ordinarily ho committed to the Court of 
Session. Sessions Judges sljould keep in view the necessity of transporting for h'fe 
incorrigible offenders, men whoso previous comuctions show that they arc proving 
on society, and of whoso reform there is no reasonable o.tjKrctntion. 

In determining what sentences should le passed on previous convicts, Courte 
should freely refer to the judementa in their previous connetions, the facts in which 
will often help to ascertain the characters of tho convicts and whether there is any 
reasonable probability of tlicir reform. 

7. In continuation of tho remarks contained in Order Xo. 36 of this volume, 
it is pointed out that cases are tat© in which whipping alone is sufTiciont on a 
second conviction, while a sentence of whipping only is never smtablo in cases m 
which the Court is satisfied that on offender is loading a life of crime. 

8. In awarding sentences of transportation in lieu of imprisonment under 

6 . 75 of tho Indian Penal Code, Magistrates should bear in mind that the pro¬ 
visions of this section are subject to those of a. 5P, and sentences of transportation 
in lieu of imprisonmentmay bepassedonconviction under a 75, but tho sentence 
of transportation can never exceed tho maximum term of impnsonmeat, which 
under s. 76 is 10 years. If a longer period of imprisonment is jjrovided for the 
substantive offence {e.g-, 14 years under s. 457, Indian Penal Code), it would 
not be illegal to sentence to transportation for 14 years, whether the conviction was 
under s. 457, Indian Penal Code, alone, or under s. 457, Indian Penal Code, com¬ 
bined with s. 75. j - • j t 

, 9. Section 349 gives a Magistrate of the second or third class the means 

of securing the proper punishment of an accused when ho fmds, m tho course of 
the trial, that the maximum sentence which he is empowered to inflict would be 
insufficient. At the some time, in resorting to this section, it must be remembered 
that, when the accused appears to b© an habitual offender he must ordinarily be 
dealt with under tho piovisionsof »• 348, and be sent m the District Magistrate for 
trial under s. 50, or be committed to the Court of Session. 

10. It is tho duty of the Police, in cottAuci^n^ the investigation, to take 
proper steps to establish the identity of an accused person and to obtain and produce 
evidence of previous convictions agmnst him. The attention of Criminal Courts 
is directed to the decision of the Chief Conrt in the case of Empress v. Sham Singh ' 
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hikI <^i>onnllj to th<« romark* of Mr. Ju^tioo I’lowden Bt papo 70 of tbe Kecord, 
with TT^ftnl to the dutir« of tho ^fnpi^trBto and of the Police in this matter. It will 
he poen that the di»eovery, fuh^eqticnt lo sentence, that the prisoner has been 
pre\'iou«ly convicto<l, hut that this has wcapeil notice on account of a change of 
name, i' not in itMf b pood ground for interference on revision. 

11. In Punjab Government Circular So. 43*1077, dated the 29th July 1870, 
the criminal Courts of the Province Were in^tnicteil to enter any previous conviction 
or convictions of a prisoner upon the warrant committing him to jail, and the atten¬ 
tion of all Magistrates is directe«l to these instructions. In the form of warrant 
of commitment i»rescrihed for use under the Codo of Criminal Procedure, provision 
has been made for mention of the fact tliat the convict has been previously convicted, 
when one or more ]'revious convictions h-wo l>oen proved against him at his trial, 
and for the entry of the particulars of the previous convictions in a sejiarate state¬ 
ment, which should he nttnchc<l to the warrant of commitment in such cases.* 
Upy*«r Bunn* Rule.— Apart from the question whether a ])rcvious conviction 
affects the punishment which a Court is competent to award, it is the duty of 
a Court, whenever a previous conviction is brought to its notice, to consider the 
nature of the conviction and, if it is of opinion that it constitutes a proper ground 
for passing a severer sentence than the Court would otherwise pass for the offence 
for which the accused is helng tried, it should take ov'idenco ns to the previous 
conviction, ami it may enter the previous conviction in the charge m order that the 
accuses! may understand that it will bo taken into consideration in passing sentence, 
but the charge should not refer to the special provisions under which enhanced 
punishment can bo nwnrdo<l unless the Court trying the accused is competent to 
award such punishment.* 

Accused persons who have been j>rcviously convicted of offences punishable 
under Chapter XII or Chapter XVII of the Indian Penal Code with imprisonment 
for three years or more, and who are again prosecuted for any such offence, 
ehould not be tried by a Magistrate of the second or tliird class without tho 
permi«8ion of the District or the Siib-<livisional Magistrate.* 

Uwer Burma Rule.—.\ccused persons who have been previously convicted of 
offences punishable under Chapter XII or Chapter XVII of the Indian Penal 
Code with imprisonment for three years or more, and who are again prosecuted 
for any such offence, should not bo tried by a Jlngistrate of tho second or third 
class without the permission of tho District or the Sub-divisional Magistrate. * 

In considering whether such permission should bo given or not. District 
and Sub-divisional Jlagistrates should remember that these cases must, under 
8. 318, ho either committed to the Court of Session or tried throughout by the 
*- <t_.it.. *, -’'-jposo of them ; and that they cannot bo referred for 

i .9 5 

I as been previously convicted twice or oftener of 
Buch an offence, the case should ordinarily be tried by a Magistrate invested with 
special powers under s. 30, or committed to the Court of Session.® 

If an habitual criminal who is convicted of an offence punishable under 
Chapters XII and of the Penal Codo with three years’ impnsonment and 

upwards after three previous convictions of similar offences is not sentenced to 
transportation, the reason should bo stated. ’ 

Oudh Rule. —The Government of India has noticed tho comparatively small 
extent to which the provisions of a. 76 of the Indian Pena! Code aro used in tho 
case of habitual convicts. It has been remarked that the sentence of transport¬ 
ation for life 13 peculiarly appropriate in tho case of persons habitually guilty 


« P. C G R. & O , Vol. II, No. 39, p. 223. 
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of offences against property, for whom JftiHifo in India appears to have no terrors, 
but who might possibly bo reformed removed from the scene of their crimes. 
The Judicial Cormmssioner thereforo suggests a more extensive use of the power 
conferred by s. 75 of the Penal CJode.'^ 

In order torendms. 75 of the Indian Penal Code effective, it has boonpro\’ided 
(s. 348, Code of Criminal Procedure) that persons coming within its proviaiona shall, 
if the magistrate considers thpm habitual offenders, ordinarily he committed to the 
Court of Session or High Court, or placed on their trial before the District magis¬ 
trate who is invested with powers under s. 30, Criminal Procedure Code. 
It is obvious that the sentence to be passed on such an offender ought in some 
measure to depend upon the nature of his previous convictions and sentences, 
magistrates, therefore, will be expected to use a discretion ia making commit¬ 
ments of such offenders.® 


Bengal Kule'—Dfllc of previous conviahn and sentence to he stated in (he 
Whenever an enhanced sentence is passed on conviction on a charge 
within the terms of s. 75 of the Indian Penal Code, the Sessions Judge or Magistrate 
shall state in his judgment the date of each previous conviction, aud the sentence 
passed, as well as the particular offence charged.* 

Allahabad Buie.—In a case to which the provisions of s. 75 of the Indian Penal 
Code apply, the Court, if it convicts the accused, shall set forth in its judgment 
each previous conviction proved against or admitted by the accused, specifying 
the date of the conviction, the aection under which it was had, and the sentence 
imposed.* 

Patna —^^henever an enhanced sentence is pa^ed upon an accused 

conviction on a charge within the terms of 8. 75 of the Indian Pena! Code, the 
Sessions Judge should enter in the column for remarks the date o! each previous 
conviction, the offence charged, and the sentence passed on each occasion.* 

Punlshmeot.—bfo distinct sentence of imprisonment is awardable on account 
of a previous conviction as it is not in ita^ an offence. It js merely a dreumstanoe 
rendering the offender, convicted of a subsequent offence, liable to a larger measure 
of punishment.® The appellant, after four previous convictions for theft, was 
sentenced for a fifth theft of property of no great value to seven years* transport¬ 
ation. It was hold that the aentenco was not excessive.’ A sentence should never 
be heavier than is necessary to deter the crnmnal from committing the offence again. 
In the case of men with previous conxnctions, regard should be had to their career 
and to the time that has elapsed between the convictions had against them. This 
section and s. 221 of the Code of Criminal Procedureare not intended for the purpose 
of automatically enhancing by a kind of geometn cal progression thesenteace to be 
passed after a previous conviction.* This section gives no authority for passing 
a sentence of whipping in addition to any other punishment.* 

A Sessions Judge cannot (under this section, or otherwise), by amalgamating a 
sentence wliich he is competent to pass upon a prisoner vrith a sentence under 
which such prisoner is already undergoing imprisonment, and commuting the 
latter sentence, condemn such prisoner to a longer period of transportation than 
he is Uable to suffer for the crime of which he has last been convicted. 

Where a previous conviction is proved, the prisoner cannot be dealt with 
under s. 35, Criminal Procedure Code, as if he had been convicted of two 
offences.'^ 
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Rfford of prerioM fonricllon*—Hecordn of provioiw convictjon should not 
l>e put in tinlil th** clo'f* of tho trial as they can only be used after conviction in 
determininp the measure of punishment.* In the cit'oof n trial by n jury or with 
the aid of asseav)r» when tho accused is charged with anoflenco and farther charged 
that he is by reason of a previous conviction liable to enhanced punishment or to 
punishment of a dilTcrvnt kind for such auf'soquent ofTonce, the i»roceduro shall 
1)0 as follows, namolv 

(a) Such further charge shall not Imj read out in Court and tho accused shall 
not be asked to plead thereto, nor shall the same bo referred to by tho prosecu¬ 
tion, or any evidence adduced thereon unicas and until, 

(i) ho has been conWeted of the subsequent offence, or 

(ii) the jury have delivered their verdict, or the opinions of the 
assessors have been recorded, on the charge of the subsequent offence. 

(b) In tho case of a trial held with tho aid of assessors, the Court may, in 
its discretion, proceed or refrain from proceeding with tho trial of the accused 
on the charge of the previous conviction.* 

Hut evidence of the previous conviction may be given at the trial for the 
subscc^ucnt offence, if tho fact of tho previous conviction is relevant under the 
provisions of the Indian Evidence Act, 187?,* 

Chirfe—If the accused having been previously convicted of any offence, 
is liable, by reason of such previous conviction, to enhanced punishment, or to 
punishment of a different kind, for a subsequent offence, and it is intended to prove 
such previous conviction for tho purposeof affecting the punishment which the Court 
may think fit to award for the 8ubse<]ucnt offence, tho fact, date and place of the 
previous conviction shall bo stated m the charge. If such statement has been 
omitted, tho Court may add It at ony time before sentence is passed * But it 
cannot do so after it is passed * The fact, date and place, of the previous conviction 
must be stated severally, otherwise the accused is not amenable to the terms of 
this section.* A charge of having committed tho offence after a jirevious convic¬ 
tion, tbereforo, should contain an allegation that tho offence has been committed 
after a previous conviction. A statement in account that, at the time when the 
prisoner committed tho offence (no offence having been mentioned specifically in 
the count), he bad b«jcn previously comneted of offences punishable under 
Chapter XVII of the Penal Code, is not sufficient. ’ A separate charge under s. 75 
of the Penal Code must be framed and recorded if the prisoner is to be tried fo 
an offence punishable under it.* 

Charge after a previous conviction should run thus :— 

I (name and office of the Magistrate, elc.) hereby charge you-as follows; 

That you, on or about the-day of-, at-, committed-and thereby 

committed an offence punishable under section-of the Indian Penal Code and 

within my cognizance [or within the cognizance of the Court of Session (or the High 
Court)]. 

And you, the said-, stand further charged that you, before the committing 

of the said offence, had been convicted on the-day of-m Calendar No.—of 

-^on tho file of-of an offence punishable under Chapter XII (or XWI) of 

the Indian Penal Code with imprisonment for a term of three years, to wit, the 

offence of-, which conviction is still in full force and effect, and that you are 

thereby liable to enhanced punishment under s. 75 of the Indian Penal Code. 


» Skxboo Mundle, {1865) 3 W. R. (&.) 38, 
Jehan Mulltck, (1806) 6 W, R. (Cr.) 67. 

1 Section 310, Criminal Procedure Code. 

* Section 311, tbid. 

* Section 221 (7), i6td. 
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AnA 1 hereby direct that you he tried by the said High Comt (or the Court of 
Session) on the said charge. 

In all cases in which a previous conviction o! any ogenee would render on 
accused person liable, if convicted on the charges for which he is under trial, to the 
penalty of whipping as an additional puidshment, and it is intended to prove such 
previous conviction .for the purpose oi affecting the punishment to be awarded, 
the C^urt trj-ing the accused person shaH draw up a distinct charge specifying the 
liability to whipping as an additional punishment and how it arises. 

The charge should be to the follounng effect:— 

That at a date previous to the date of the offence of——-now charged against 

you——iM“ . on the-you-were convicted by the Court of--of the offence 

of—--specified'in s 3 or 4 of the Whippinff Act (IV of 1909) and that this 
conviftiou of——is still in full force and effect and being a conviction for the 
same specific offence as that now charged against j^u, renders you liable in 

case you should now bo again convicted of-to the punishment of whipping 

in addition to the punishment provided for the said offence by the Indian Penal 
Code. 

Madras Rule*—If it is proposed to prove several provious convictions against 
an accused person for the purpose of'affecting his punishment, they should not be 
lumped in one head of charge, but should bo set forth separately, each imder a 
distinct head of charge. ^ 

The Central Provinces Circular.—It scoma necessary to point out that all con¬ 
victions on record at the date of the charge ate not always to bo reckoned 
ns previous convictions for the purposes of 8.75 of thoincunu Penal Code or 
ss. 3 and 4 of Act VI of 1861. A previous conviction for the purpose of affecting 
tho punishment wliich a Court is competent to award is a conviction the penalty 
following which had been undergone by the accused (in whole or in part) at tho time 
when he committed the offence for which he is being tried. 

\Vhen a person has been committed at or about tho same time of mote offenws 
than one and after undergoing the accumulated penalties for those offences comniit.s 
another offence and is again convicted, each of the previous convictions is a separate 
conviction in relation to tho present conviction. 

It is not necessary to state previous convictiona in tho charge unless it is 
intended to prove them for the purjiose of offpcting the punishment which tho Court 
is eompH^rtl to award, that is, m order to render the accused liable to a sentence 
wliich could not otherwise have been passed under the law, such as an enhanced 
Bcntence under the provisions of s. 75 of the Indian Penal Code, or a senteneo of 
whipping, m addition to other punishment under Act Vf of |Kf>l 

Where previous con%ictions are usid, not for tho purjioso of affecting tho 
punishment to which the accused is Jeynily ImUe, but merely to influence tho Court 
in determining the amount of punishment which it shall award, though they need 
not I>e stated m the charge, they should be formcHy proved if they are not a(imitte<I. 

In using them for thisTinuted puriKwe the Magistrate shouhl l>o guid*-d by the 
anafovy^of ?. 310. Criminal Veocedarc Co<U\ Thefudgment should be tem(»Ofartiy 
close<ras soon as the conclusion that theaccusM is guilty has been arrive<l at 
therein. The order sheet should then show that tho accused is questioned as 
to tvrtain previous convictions alh“..M*d but not up to that stage admissible in 
evidence, the actual questions and answers being recorded as a pcwtscript to the 
examination made under s. 312. Criminal rroce<luro Cc^ie. iPhether these con- 
sictions ari* admitted! or denied, the documents constituting legal proof of them wdl 
of course be with the record. Finally, the judgment will b« compHe^l and , 
the printed f Wt for finding ar.l feoteoo* will tfce/j filM up.» 


• * JULO. II. P.». «'>- 


* £11* (Cf Cl*V«, !?.•<. 



CHAPTER IV. 


GKNERAL EXCEPTIONS. 

“ Tms chapter has been framed in order to obviate the necessity of repeating 
in every penal clause a considerable number of limitations. Some limitations 
relate only to a single provision, or to a very small class of provisions.. .Every 
such CEception e^ndently ought to be appended to the rale which it is intended 
to modify. But there are other exceptions which arc common to all the penal 
clauses of the Code, or to a great variety of clauses dispersed over many chapters .. 
It would obviously be inconvenient to repeat these exceptions several times in 
every page. We have, therefore, placed them in a separate chapter, and we have 
provided that every definition of an ofTence, every penal provision, and every 
illustration of a definition or penal provision, shall be construed subject to the 
provisions contained in that chapter.”* 

The word ‘ oficnee ’ in this Chapter denotes a thing punishable under the 
Code, or under any special or local law (s. 40). 

This Chapter applies to offences punishable under ss. I21-A, 124*A, 225-A, 
225-B, 294-A. and 304-A.« 

Onus of proving an exception lies on the accused.—When a person is accused 
of any offence, the burden of proving tbe existence of circumstances bringing the 
case within any of the general exceptions in the Penal Code, or within any special 
exception or proviso contained in any other part of the same Code or in any law 
defining the oflence, is upon him, and the Court shall presume the absence of such 
circumstances ^ 

Where an accused jicrson has raised pleas inconsistent with a defence which 
would bring his case within < ’ ' «•*• . i • , ' : ,i • 

up a case, upon the evidence * • , ' 

exception, the circumstance ’ ‘ ■■ 

within any of the general exceptions can and may be proved from the evidence 
given for the prosecution or to be found elsewhere in the record. In the absence 
of such evidence the Court is not competent to assume the existence of those cir¬ 
cumstances, more particularly when the pleas taken arc inconsistent with the 
assumption that such circumstances might have existed or that doubt may ansa 
in consequence of such assumption and the accused ought to bo given the benefit 

76. Nothing is an offence which is rlone by a 
person who is, or who by reason of a ini.stake of 
f.nct * and not by rc-ason of a mistake of law= in 
good faith believes himself to be. bound l)v law ’ 
to do it. 


of the doubt. * 


Act done by a 
person bound, or by 
mist&ke of tset 
bolioving bim«elf 
bound by Ian 


IliUSTBATIOXS. 

(a) A, a soldier, fires on a mob by the order of his superior officer, in eon- 
fonnity with the commands of the law. A has committed no offence. 


* Koto B. jv lO'k 

> Act XXVn of 1870, ■. 13. u amended 
by AetXIIofI89L 

• Tho lodi&a Eridence Art, I o! 1872; 


a. 105; SAibo Pro*ad PamiaJi. (IS78) 4 C*1 
124 ; Dvrijendra CAa*dra, (1915) 19 Q W. N. 

lOtX 

* ITeJii Fmsi*, (1910)7 A. L, J It. 43i 
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(b) A, an ofBcer of a Court of Josface, being ordered bj that Court to arrest 
Y, and, after due enquiry, believing Z to be Y, arrests Z. A has committed no 
ofience. 


COMMEUfT. 

No more is meant by this section than to excuse a person who haa done what 
by law is an offence, under a imsconception of facts, lea^ng him to believe in good 
faith that be was commanded by law to do it. It is based on the maxiin igTutrantia 
Jacli excusat. See Comment on a. 79, infra. 

Scope.—This and the following three sections leave untouched the liability in 
a civil suit of tbe persons who claim their benefit. 

1. ‘ Mistake of fact.*—See Comment under s. 79, infra. 

2. ' Mistake of law.*— See CJomment under a. 79, infra. 

3. * In good faith beliepcs himself to be, bound by law.’—^In reference to this 
section, JRattigan, J., has observed: “To entitle a person to claim tbe benefit of that 
section (s. 76) it is necessary to show the existence of a state of facts which would 
justify tbe bebef in good faith, interpreting the latter expression with reference to 
s. 52,... that tbe person to whom the order was given was bound by law to obey 
it. Thus in the case of a soldier, tbe Penal Code does not recognize the mere duty 
of blind obedience to the commands of a superior as sufficient to protect him from 
the penal consequences of his act. Difficult as the position may appear to be, the 

’ law requires that the soidier should exercise his own judgment, and nzdesa the 
actual circumstances are of such a character that be rosy have reasonably enter* 
tained the belief that the order was one which he was bound to obey, he will he 
Tcspousible like any other sane person for lus act although he may have committed 
- it under the erroneous supposition that his superior was by law authorized to issue 
' the order. His mistake in short must be a mistake entertamed in good faith on a 
question of fact. Such a construction of the law, may indeed subject tbe soldier 
to military penalties, and, in certain cases place him in the serious dilemma o! 
either refusing to obey an order which he believed to be un justifiable in fact, there¬ 
by rendering himself liable to military law. or, by obeying it, to subject himself to 
4,1 . ..,1 1 — Baton a balsure of considerations theLegis- 

*' • • of the community* that no spedal exemption 

• • commits what would ordinarily be a penal 

offence from that enjoyed by any other person, who docs the same act believing 
in good faith that he is bound by law to do it. A mistake of law m either case 
would afford no protection, though it might go m mitigation of punishment, and 
thus discipline, while it regulates the conduct of the soldier in military 

matters, is made subject to a higher law in fo\'our of public safety, when the act 
which the militsr}’ discipline attempts to enforce or to justify is one which affects 
the person or property of another. lu such a case the civil law looks to the sur¬ 
rounding circumstances to see whether they are of such a character as would lead 
tk man of ordinary intelligence to entertain a reasonable belief that he is bound by 
law to obey the command of his superior/'* Alison, in his Principles of the Criminal 
I,aw of Scotland,* sap : “ The express command of a Jfagwtrate or officer wll 
exonerate an inferior officer or soldier, unless the command be to do Hometbing 
plainly illegal, or beyond his known duty. If through gross ignorance, or neglect, 
or design, a Judge or Jlagistrate pronounce an unlawful eentence, what shall be 
said.of the officera or others who carry it into execution ?... If the order of 
warrant was plainly illegal, as, for example, to atraoglc a prisoner in jail, or to 
poison him, or the like, certainly the mere possefsion of such a warrant will not 
prevent the officer who wickedly yields it obedience from being held as art and 
in the legal murder, and suffering for its commission. But, on the otbf‘r 


1 .Voi»a<rfjrAart.llSS3)P.B.X«xl7ofim 


• Tint edition, p. 87i 
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hand, if the error was in such a part of the proceedings, as the officer entrusted with 
its execution has no opportunity of aecing, and is not called upon in duty to 
exaimne, and if the warrant put into his hands bo fair and in ordinary form, 
certainly ho will not bo answcroblo for any illegality or vice in the previous and to 
him inscrutable proceedings. 

** The same distinction is applicable to the case of a soldier acting in obedience 
to the orders of his superior officer, with this additional circumstance in his favour, 
that he is not only in a much humbler atation, and trained to more implicit obedience 
than a legal functionary, but subject to a peculiar and peremptory Code of laws, 
armed with powers of extraordinary severity, for the express purpose of enforcing 
on his part the most implicit obedience to command. It will require, therefore, 
the very strongest cose to auhject a soldier to punishment for what he does in 
obedience to the distinct commands of his commanding officer. But still this 
privilege must have ita limits; it is confined to what is commanded in the course 
of official duty, and which plainly and evidently docs not transgress its limits. For 
what if an officer command a private soldier to commit murder or to steal, or to 
aid him in a rape, or if he order a file of soldiers to fire on an inoffensive multitude, 
certainly in none of these cases will the privates be exempt from punishment if 
they yield obedience to such criminal mandates.” 

For illegal acta, however, neither the orfers of a parent nor those of a 
master will furnish any defence. 

UablUty of privafe persons to assbt the Police.'—Private persons bound to assist the 
Police under a. 42 of the Code of Criminal Procedure would be protected under this 
section. 

CASES. 

Lawful arrest a! a wrong person.—^A police-officer came to Bombay from 
Eanara with a warrant to arrest a person. After reasonable inquiries he arrested 
the complainant believing in good faith that he was the person to be arrested. 
The complainant prosecuted the police-officer for wrongful confinement. It was 
held that the pohce-officer was protected by this section and was gxiilty of no 
offence.' 

Act done under a superior’s order.—Nothing but fear of instant death is the 
defence for a policeman who tortures any one by the order of a superior. The maxim 
respondeat superior has no appheation in such a case.* ^Vhe^e a Naik aud three 
sepoys of a Regiment were found on the facts to be guilty of culpable homicide not 
amounting to murder, in that they fired upon a mob which was threatemng them 
under circumstances which did not render the act excusable under s. 96, aud two 
men were shot dead, it was held that the sepoys, who had fired m obedience to the 
Naik’s order, were not protected by this section, os they were cognizant of all the 
circumstances of the quarrel, and, there being no room for a mistake of fact, they 
must he taken to have known that the Naik was wrong in law m firing upon the 
mob, and that they were not bound to obey his illegal order. ® A constable 
verbally ordered two other police constables to arrest bad characters on a road and 
to fire if resisted. The accused challenged two men and then fired as one of them 
did not stop and killed one man. It was held that the accused acted unlawfully 
and should not have been acquitted on a charge of culpable homicide not amount¬ 
ing to murder. A police-officer who commits a wrongful act under the order of his 
superior officer is liable to punishment as hb mistake of law in supposing himself 
authorized cannot be accepted as a good defence though it may bo a ground for 
mitigation of punishment.* 

‘ Gopala KaUaiya, (1923) 26 Bom. I* R « .Vyo J/ya< Tha, (1882) & J L. B 1G4. 
138, 7 Bom. Cr. G 128. Tb« detention by » 3Ionigar of certain persona 

* Latifkhan, (1893) 20 Bom. 394. under the order of a District llsgistrate wm 

* Ourdil StngJi, (1683) P. R Ko, 16 of held to be illegal: A'amsai* Gowda, (1911)5 

1883. Ch. L. Pep 34. 
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EnglMi cascs^K gun discharged in the ordinary and regular course of ball 
practice by on artillery man in a garrison town missed the mark, and killed a 
man who was lawfully passing near the spot in a boat, the place being a public 
one and open to nil people. Tlie nttillcry man who fired the gun was acting under 
the command of a superior officer, who was acting in obedience to the general 
orders of the Major-General. It was held that the Mojor-General was not guilty 
of manslaughter.^ A sailor was ordered by his superior officer on board a man-of- 
war to prevent boats from approaching tho ship, and had anununition given him 
for that purpose. Boats hoving i)crsisted, after repeated warnings, in approaching 
tho ship, he fired at one and Jailed a person. It wo-s held that this was murder 
although he fired under the impression that it was his duty to do so, as the act 
was not necessary for tho preserx’ation of the ship. * A soldier, who commanded 
the Guards at the trial and execution of diaries I., pleaded at his trial that all he 
did was as a soldier b}’ tho command of his superior officer whom he must obey or 
die. It was resolved that that was no e.tcuse, for his superior was a traitor, and 
all who joined with him in that act were traitors and where the command is 
traitorous the obedience to that command is also traitorous.* 

Bound by law.—Wlierc a defamatory statement was made by a person as 
a witness in a ease, but the person was not bound by law to go into the witness bos 
and make it, it was held that this section did not apply.* On an indictment against 
the engine driver and fireman of a railway train for tho manslaughter of persons 
killed while travelling m a preceding train running into it, it appeared that on the 
day in question special instructions had been issued to tbem, which altered the 
signal for danger so as to make it mean not * stop ' but proceed with caution. It 
was held that if the prisoners honestly belie\’cd that they were observing them, and 
they wore not obviously illegal, they wore not criminally responsible.* 

PRACTICE. 

Procedure.—Punishment.—Though ignorance of law is not a defence in law, yet 
it is a matter to be considered in mitigation of punishment.® 

77. Nothing is an offence which is done by a Judge ^ when 
Act of Judge acting judicially* in the exercise of any power 
whoo acting which is,or which m good faith* he believes to bo, 
judicially. 

C O M Rt E N T . 

This section protects Judges from criminal process just as the Judicial Officers' 
Protection Act^ saves them from civil suits Section 1 of that Act says ; " No 
Judge, Magistrate, Justice of the Peace, Collector or other person acting judicially 
shall be liable to be sued in any Cml Court for any act done or ordered to be done 
by him in the discharge of his judicial duties, whether or not within the limits of 
lus jurisdiction. Pro^dded that he at the time, in good faith, believed himself to 
'have jurisdiction to do or order the act complained of.” 

7 * • • ' • • • r * a Judge only ; whereas the Judicial 

’ e» Magistrate, Justice of the Peace, 

Under this section a Judge is exempted not only in those eases in which he 
proceeds irregularly in the exercise of a (wwer wkch the law gives him, but also 
in cases where he in good faith exceeds his jurisdiction and has no lawful powers. 


» J{uichtnv3n', (1804) 0 Cox 555. 

* TKornm. (ISIS) 4 3L 4 a 44i 
» Ax(eU, (1061) Keylmg 13 

* Shayrsan Singh r. Arjun Datt, (1020) 18 


A. L. J. R 8ia 

• Trainer, (1864) 4F. AF. 105. 

• Stop. (1836) 7 G & P. 456. 

» ActXVniof 1850. B. I. 
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In a Calcutta case Markby, J., said : ** The duties which he (a Magistrate) 
usually performs arc of such a nature as to render it absolutely necessary for their 
doe performance that he should have that protection. He has generally either to 
punish an offence or to vindicate the rights of a private individual; and if he were 
hampered by fear of the consequences which might arise from a mistaken con¬ 
clusion, he could not have that independence of mind which is essential to the 
discharge of such functions as these. Tlus protection is not confined to persons 
holding and exercising a regular judicial office, but it extends to any persons whose 
duty it is to adjudicate upon the tights or punish the misconduct of any given 
person, whatever form their proceedings may take, or however informal they may 
be. This has been so held in England*—and I do not see any reason to doubt 
that the same would be held here.”* 

1. ‘ Judge.’—See s 19, supra. 

Z. ‘ Judicially ’—“ The word ' judicial ’ has two meanings : it may refer 
to the discharge of duties exercisable by a Judge or by justices in court, or to 
admimstrative duties which need not be performed in court, but in respect of 
which it 13 necessary to bring to bear a judicial mind,— i.e., a mind to determine 
what is fair and just in respect of the matters under consideration. Justices, for 
instance, act judicially when administering the law in court, and they also act 
judicially when determining in their private room what is right and fair m some 
administrative matter brought before them, as, lor instance, levying a rate.”® 
It is not in respect of acts in Court, acts scdcnlccuno, that a Judge has an immunity, 
but in respect of all acts of a judicial nature.* An order under the seal of a crimi¬ 
nal Court to bring a native in that Court, to be there dealt with on a criminal 
charge, is an act of a judicial nature, and whether there was any irreeularity or 
error in it, or not, would be dispunishable by ordinary process at law.® If it be 
once established, that the act m question emanated from, and was appropriate to, 
the legal duties of the office of a Judge, it must stand as an act purely judicial. 
Whether such act be done by the Judge in chamber or sedenU curia, the privileges 
connected with the duties of the Judge’s situation, and which are given for the 
public safety and advantage, in which the security and independence of the Judge 
are interwoven, must necessarily await upon such acts, as if they are judicial. ® 

If a party bona fide, and not absurdly, believes that he is acting in pursuance 
of a statute, he is entitled to the special protection which the legislature intended 
for him although he has done an illegal act.^ 

When there is jurisdiction, but the jurisdiction is exercised under a rais- 
apprehension, either with reference to a person not within it or in excess of the 
power of the tribunal, in such cases the persons acting with judicial authority 
would not be criminally responsible ; but supposing there is no jurisdiction at 
all, that the whole proceeding is coram nonji^ice, that the judicial functions are 
exercised by persons who have no judicial authority or power, and a man’s life is 
taken, that is murder. * 

3. ‘ Good faith.’—See s. 52, supra. Where a criminal information is appbed 
for against a Magistrate, the question for the Court is not whether the act done be 
found on investigation to be strictly right or not, but whether it proceeded from 
an unjust, oppressive, or corrupt motive or from mistake or error only.® 

* Tozef V. Child, (1857) T E &B 377 separately pubbshed at Dublin, but is not 

* Ckunder Narain v. Bnjo Bullub, (1S7-1) reported in any senes of Reports. 

14 Bens ^ 257. * Spoontr v. Juddoto, (1650) 4 3L L A 353, 

* Per liOpez, L. J., in Boyal Aquarium, etc., 379 

Society V. Parkinson, [1892] 1 Q. B 431, 452 • Fide the judgment of Cockburn, C. J, m 

* Calder T. Halkel, (1840) 2 JIL I. A 293, Nelson and Broad, (1867). Tins case is not 

308. reported in any senes of Reports, but the 

* Ibid, p 308. Lord Chief Justice’s cha^e to the jury U 

* Vide the judgment of Lord Norbury m published in the form of a ^ok. 

Taaffe t. Dowries, (1814). This judgment was • Borron, (1820) 3 B. & Ad. 432. 
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78. Nothing which is done in pursuance of, or which is war- 
ranted by the judgment or order > of, a Court of 
to tie Jiistice,® if done whilst such judgment or order 

order oj Court. remains 5n force, is an offence, notwithstanding 

the Court may have had no juriadiotion" to pass 
such judgment ox order, provided the person doing the set in good 
faith* believes that the Court had such jurisdiction. 

COMMENT. 


_ Tius section is merely a corollary to s, 77. It affords protection to officers 
acting under the authoiity of a judgment or order of a Court of Justice. It differs 
from B. 77 on the question of jurisdiction. Under it the officer is protected in 
caiiying out an order of a Co\urt which may have no jimsdictf on at al], if he helieved 
that the Court had juiisdiction; wheread under s. 77 the Judge must he acting 
within his jurisdiction to he protected by it. It was Iiord Hale's opinion that the 
order of a Court, having a colour of jurisdiction, though acting erroneously, is 
enough to jvatify the ministeriai officer. 

Mistake of law can be pleaded as a defence under this section. 

1. * Order.*—the form of the order is not in accordance with law, for 
example, an oral order for a written, one, the persons executit^ such order will 
not be protected under this section. A person was arrested under s. 478 of the 
Code of CSvil Procedure. On his being brought before the Court, the Judge orally 
ordered the bailiff to keep lum in custody. The bailiff in turn orally ordered a 
process-server to take charge of him. It was held that the baiM and the process- 
server were liable for wrongful confinement as s. 481 of the Civil Procedate Code 
only authorized a Judge to commit persons to jail under a particular form of order. * 

2. ‘ Court of Justice/—See s. 20, supra, 

3. * Jurisdiction/—‘ Jurisdiction/ means authority or power to act in a 
matter, and cot authority orpower to do an act in a particular manner or form. 

A judicial officer, for instance, who, in the discharge of his judicial duties, issues 
a warrant which he has authority to issue, though the jparticuiar form or manner 
in which he issues it is contrary to law, acts withm and not without the limits of 
his jurisdiction m this sense. * 

4. ‘ Good faiib.'—Sec s. 52, supra. The arrest under civU process of a 
judgment-debtor going to a Court in obedience to a citation to give evidence, and 
made within the precincts of that Court, and with some show of violence and con¬ 
tempt of Court, was held not to entitle the officers making the arrest to protection 
under this section.^ 


Protection from civil liahiUty.—The Judicial Officers* Protection Act® says 
that “ no officer of any Court or other person, bound to execute the lawful 
warrants or orders of any such Judge, Ma^atratc, Justice of the Peace, Collector 
or other person acting judicially ahnll be liable to be sued in any Civil Court, for 
the execution of any warrant or order, which be would be bound to execute, if 
within the jurisdiction of the person issuing the same.” 


Protection of pplJee-offieers from prosecution or action.—-The Police Act* 
says : “ A\*hen any action or prosecution shall be brought or any proceeding* 

District Police Act Act XXTVof 1835}, 
•u «. Bnt »ee Tte SfadrM City Police Art 
(jr»<L Act Ill cl laSS}. a. 81 ; tba Jfein^y 
City Polwe Act (JV>ib. Act iV’ of 1002), *. H'l 
(5); the Bombay IXstrict Police Act (Ik>nt 


» Mauna Pu. <1008) 4 L. B- P. 253. 

» Tt^* r. Rem LoU (1800) 12 AIL 115; 
CctWcry. /faXitr, (1849) 23t. J. A- 20i 

t pAoiotmA^M .VaiiJce >. ShuHtur Roy, 

/1S&5) 3'V. Jl. (Qr-)6X 

of 1830. ». L 

• Act V of 1801. «. -ta. "id The 


Act IV ©1 18C0).'#. 60 (3) t end tbo Bombay 
VilUge Pvlire Act (Bom. Act Vm of ISC*}. 
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held against any police-officer for any act done by him in such capacity, it shall 
be lawful for him to plead that such act was done by him under the authority of a 
warrant issued by a JIagistrate. 

“ Such plea shall be proved by the production of the warrant directing the 
act, and purporting to bo signed by such Sla^strate, and the defendant shall 
thereupon be entitled to a decree in his favour, notwithstanding any defect of 
jurisdiction in such Magistrate. No proof of the signature of such Magistrate 
shall be necessary, unless the Court shall see reason to doubt its being genuine : 

“ Provided always that any remedy which the party may have against the 
authority issuing such warrant shall not be affected by anything contained in 
this section.” 

79. Nothing is an offence which is done by any person who 
Act done by & is justified by law,* or who by reason of a mistake 
person jiKtified or q{ fact* sud uot by reasou of a mistake of law* 
believing ^ in good faith,^ belicves himself to be justified by 

justiBcd, bylaw doing it. 

ILLUSTRATION. 

A sees Z commit what appears to A to be a murder A, in the exercise, to 
the best of his judgment, exerted in good faith, of the i>ower which the law gives 
to all persons of apprehending murderers m the fact, seizes Z, in order to bring Z 
before the proper authorities. A has committed no offence, though it may turn 
out that Z was acting in self-defence. 

COMMENT. 

Distinction between ss. 76 and 79.—The distinction between s 76 and this 
section is that in the former a person is assumed to be bound, and in the latter to 
be justified by law, in other words the distinction is between o rt*al or sujiposed 
legal obligation and a real or supposed legal justification, in doing the particular 
act 

'* Under both (these sections) there must be a bona fide intention to nf/mn« 
the Lav, manifested by the circumstances attending the act which is the subject of 
charge ; and the party accused cannot allege generally that he had a good motive, 
but must allege specially that ho beheved in good faith that he was bound by Law 
(s. 7G) to do as he did, or that being empowered by law (s. 79) to act in the matter, 
he had acted to the best of his judgment exerted in good faith.’’* 

Application of the section to special or local law.—The Jladras High (.’ourt has 
held that the plea of justification pronded by this eection is available only 
for an offence punishable by the Code and not for offences punishable by any 
special or local law and hence the bebef of the accused that be was justified in 
Lis act docs not exculpate him from punishment for his guilt under the Fon^at 
Act.* The Bombay High Court has held otherwise in a case m which the accused, 
a contractor engaged by the Pubhc Works Department, quarried stones required 
for a public road, from a place which was point^ out to him by the officers of that 
department. The place in question was m a protected forest and no permisiion 
was taken of the Forest Department for quarrying. The accuse^! was convicted 
under the Indian Forest Act, but the High Court quashed the convicuou on th* 
ground that the accused was entitled U> the protection under this section.* 

1. ‘Justified by law.’— This phrase ia used in its proper and einct sen*., m 
reference to something needing to be vindicated as l>etng in conformity with law. 


* htltepi.a Hi. • £awi« U IWa. U lU 

• Ltvx$. (1913) IS O L J 171, iO. 
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2. * Mistake of tact/—' MistAkc * is not lopro forgctfulnpsg. * It is a slip 
" made, not by design, but by niwcbnnce.”* Mistake, ns tho term is used in jnris. 
prudence, is an erroneous mental condition, conception, or correction induced by 
ignorance, misapprobension, or misunderstanding of the tnith, and resulting in 
some net or omission done or sulTero#! erroneously by one or both of the parties to 
a transaction, but without its erroneous character being intended or known at 
the time. It may concern either the law or the facts involved. 

A mistake of fact consists in an «nconsciousncss, ignorance, or forgetfulnoag 
of a fact past or present, material to the transaction, or in the belief of the present 
exjsfcnco of a thing material to tho transacthn, which fines not exist, or in the pa?fc 
existence of a thing which Ims not existed. 

Under B, 70 and tills aei-tion the mistake tnust be one of fact and not of law. 
At common law an honest and reasonable Itclicf in tho existence of circumstances, 
which, if true, would make the act for which a prisoner is indicted an innocent act, 
has always been held to be a good defence. Honest and reasonable mistake stands 
in fact on the eamc footing ns absence of the reasoning faculty, as in infancy, or 
perversion of that faculty as in lunacy.* If a man, for instance, intending to kid 
a thief in his own house, kills a member of his family, he will bo guilty of no oilcnce.* 

“ It may be laid down as a general rule that an aflegcd offender is deemed to have 
acted under that state of facts which he in good faith and on reasonable grounds 
believed to exist when ho did the act alleged to be an o0cnce.’'® Where, through 
mistake, a man. intending to do a lawful act, does that which is unlawful, here the 
deed and the wilt act separately, there is not that conjunction between them wluch 
is necesaary to form a criminal act “ Ignornutia facti doth excuse, for such an 
ignorance many times makes the act itself morally involuntarj*,. .It is known m 
war, that it is the greatest offence for a soldier to Jail, or so much as to assault his 
general: suppose then the inferior officer sets his watch, or sentinels, and the 
general to try the vigilance or courage of his sentinels comes upon them in toe 
night in the po.ituro of an enemy,. ..the sentinel strikes, or shoots him, taWng him 
to be an enemy ; Jiis ignorance of the person oxcuseth his offence.”* Slmilariy, 
where a man made a thrust with a sword at a place where, upon reasonable grount«, 
ho supposed a burglar to be, aud killed a person who w’as not a burglar, it was held 
that he had committal no offence.’ In other words, ho was in the same situation 
as far as regarded the homicide as tf he had killed a burglar. 

But where an act is clearly n wrong in itself, and a person, under a mistaken 
impression as to facts which render it criminal, commits the act, then, accordiug 
to the ratio decidendi in Prince’s case,^ bo ^nll bo guilty of a criminal offence. 

Cases^-Mlslake ot tact.—Good detence.—The accused, a pohee constable, saw 
the complainant, early one morning, carrying under his arm three pieces of 
cloth. Suspecting that the cloth was stolen, he went up to tb® complainant and 
<jueBtioned him. The complainant gave answers that were not satisfactory and 
refused to allow the constable to inspect the cloth, and a souffle thereupon ensued 
between the two. The complainant was arrested by the constable, but was released 
by the Inspector of Police. The complainant then prosecuted the constable for 
wrongful restraint and confinement, and the Slagistrato convicted the constaWe 
of the said offence. The High Court held that- the conviction was wrong as the 
constable acted under a bom fide belief that he was legally justified in detaining 
what he suspected to be stolen property. The putting of questions to the complain* 
ant to clear up his suspicions wos an indication of good faith and he was, 

’ 1 Per Eahcr, IL R., m Barrow T. Jtaact * I Halo P. 0. 42, 43 ; Levrit. (1639) Cfo. 
ib Son [18901 1 Q B. 417. 53S. 

* Per l<ord Bussell, C J-. in SanJford v. ‘ Prr Stephen, J., in Tofson. sup., p 188 
Beal, (1895) C3 U J. Q. B. 73, 74, 73 L T. • I Ha/e P. C. 42. 

jnfi ’ Zet:ef( sop, 

• For Care, X. to Tolmn. (1689) 23 Q. B. « (iS75) I, B. 2 G C, a 15.. Se« TOm 

D. ICB, ISl, 16 Cm 629, •op-, P ISO. 
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thcrcforr, protected by this section.* A Chowkidar in good faith took the com¬ 
plainant for o thief, and captured him. It was held that he was entitled to the 
benefit of s. 70 and this section. The Court said : “ If there was any mistake 
regarding the fact of complainant’s being a thief, it was a mistake of fact, and 
not a mistake of law.”* Where certain persons went to execute a warrant of 
arrest against their judgment-debtor, and a palanquin with closed doors was 
noticed to be coming out of the male apartments of the house, and they believing 
that the judgment-debtor was cfTecting his escape in it, stopped it and examined 
it, although the ^lersons accompanying it protested and said there was a lady in it 
and there turned out to ho in it a jwrrfanis/im lady of rank, it was held that the 
accused were protected by this section.* 

Wliere the act of convcjnng liquor without a permit was made penal by the 
Madras Abkari Act* and the onus of pro\*ing that the act was not an offence was 
thrown by the Act upon the accused, it was held that the accused had discharged 
the onus by proving that they believed in good faith that they were not trans¬ 
porting liquor ® 

English cases —The prisoner was convicted of bigamy, having gone through 
the ceremony of marriage within seven years after she had been deserted by her 
husband. She believed in good faith and on reasonable grounds that her husband 
was dead. It was held that a fcowo » »• r . . ” ’ • the death 

of the husband at the time of the a nee to the 

indictment, and that the convictio ‘ ^ ohibited a 

licensed \’ictualler from supplying liquor to a police constable on duty, and a \uctu- 
aller did supply liquor to a constable horn fide bclicring that he was off duty, it 
was held that he had committed no offence * 

Bad defence —A pohcc-officer saw a horse tied up m B’s premises, and be¬ 
cause it happened to resemble one which his father had lost a short time meviously, 
he jumped at once to the conclusion that B had cither stolen the horse himself, or 
had purchased it from the thief, and compelled B to account for his possession 


It was held that the police-officer had not acted in good faith, that is, with due 
care and attention, and that this section did not protect him.® 

English cases.-—It is no defence to an indictment for unlawfully taking an 
unmarried girl under the age of sixteen years out of the possession, and against 
the will of her father, that the accused bom fide and reasonably believed that the 
girl was older than sixteen.* One of the grounds for this decision was that, notwith¬ 
standing such behef, the prisoner intended to do and did a wrongful or immoral 
act, and not an innocent act, when he took the girl away. This case may bo thus 
distinguished from Tolson's ease, in which the conduct of the woman was not in the 
smallest degree immoral, but was, on the other hand, perfectly natural and legiti¬ 
mate The accused was convicted under a statute of receiving lunatics into her 
house, not being a house duly heensed under the statute, but it was found that 
though the persons so received were lunatics, the defendant honestly, and on 
reasonable grounds, be^eved that they were not lunatics. It was held that such 
belief was immaterial and that the conviction was riglit * * It is not easy to draw 


* Shaicoo Jivaji v. JIulJi DayaJ, (1888) 
12 Bom. 377. Soo Latcrence v. Htdger, (1810) 
3 Taunt. 14 

* Per Campbell, J., in Protab ChovteeJar, 
(1865) 2 W. 11. (Cr ) 9 

* Kanai Lai Gcicla, (1897) 24 CaL 885 

* Jiladraa Act 1 of 18S6, a. G4. 

* Kandan, (1894) 1 Weir 40 See ITamait 


i)Aanraj, (I90S) 10 Bom L R 171. 

* 5Pol«>n, (1859)23 Q B D IGS, 

» Sberraa v De Rutzen, [1895] 1 Q B 918 

* Sheo Surun Sahat v ilahomed Paul 
Khan, (1808) 10 W. R, 20 

* iViBce, (1875}L.R. 2C 0 R 151. 

« Bishop, (1S79)5Q B. D .69. 



128 


LAW OF CBIMES. [CBAP. IV, 

a distinction between Tolsim*$ ease and this case. But the decision in thi« <’<»“<» 

L..i.«ocu i«3isun lo BBji any intoxicating liquor to any drunken person; and a publi¬ 
can Bold such liquor to an intoxicated person who had given no indication of intoxi¬ 
cation, and without being aware that the person so served was drunk, it was held 
that the prohibition* .■ V* ■ ;■ 

served with liquor w.. ■ 

a statute imposed puaiwea^ on every holder of a license who knowingly sold or 

delivered any t*"*' .' * : y child under fourteen for consumption by 

any person,." ■ ■ • . . • liquors as were sold or delivered in corked 

and sealed v • ^ : inner, and a licensee delivered liquor to a 

child imder fourteen in a vessel not corked and sealed, it was held that he was 
liable under the statute, although he honestly believed when he delivered the 
liquor that the vessel was so corked and sealed.* 

3. ‘ Mistake of law.’—mistake of law happens when a party having full 
knowledge of the facta cornea to an erroneous conclusion as to their legal efiect. 
It is a mistaken opinion or inference arising from an imperfect or incorrect exercise 
of the judgment upon facts as they really are. Mistake in point of law in criminal 
cases is no defence, *' Ignorance of the municipal Jaw of the kingdom, or of the 
penalty thereby inflicted upon oSenders, doth not excuse any, that is of the age o! 
discretion and compos mentis, from the penalty for the breach of it; because every 
person of the age of discretion and compos mentis is bound to know the law, and 
presumed so to do.’’* 

Some of the decisions profess to see a clear and practical distinction between 
ignorance of law and mistake of law, and assert that much of the confusion in the 
books upon this s-'-’-*-* .—*“■* • * •■f f , T noranco, 

it is said, implies . * •. • • , ' • pretend 

to knowledge ; bi • * 

laches, which is cnnunal; mistake argues diligence, which is commendable. But 
whatever merit tins distinction may possess in academic discussion, it has been 
rejected by the Courts as being a refinement too subtle for application to practical 
affairs. 

“ If any individual should infnngc if (the statute low of the country) through 
ignorance or carelessness, he must abide by the consequence of his error ;. it is not 
competent to him to aver m r .-**—***■‘’'.* * ' ’ 

law of the land, and that no * , ‘ 

Austin* says “ that if q *. • • ■ . .. ■ *. ■ 

Uoa, the Ciourts would be in • • V, ' ’ ' . ■ 

solve, and which would render the administration of • 

If ignorance of law were admitted as a ’ 

always be alleged by the party, and ooimd to 

decide the point .. Whether the pan . of the law, and was so 

ignorant of the law that he had no suwitse of its provisions, could scarcely be defer' 
mined by any evidence accessible to others. And for the purpose of determining 
the cause of his ignorance (ita reality being ascertained), it were incambcnt upon 
the tribunal to unravel his previons history, and to search his whole Ulc for the 
elemeuta of a just solution.” 

Although ignorance of law docs not excuse a person, who does an action which 
b an offence irrespectively of any guilty knowledge on the part of the alleged 
offender, yet, when to constitute the offence it must be shown that there was a 


» C^hJv r. U Coc?. (I1M14} J3 Q. }i. £iJ7- 

* Jj'rwji-# T. (ioojj 2 K. 11-T-iX 

> I lUie V. C. 42. 

• Per CWLtu. c. J- m i 14 


5fwl.3t2,3M. 

• Jaruprudflace, (4th K4a.h V’oL I, pp. 49A 
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certain knowledge, the offence is not committed by one who acts without that 
knowledge, and it is immaterial whether the absence of the knowledge required to 
constitute the offence proceeded from ignorance of law or ignorance of fact. For, 
though ignorance of law is no ground of defence, it is evidence of mental condition.* 

The maxim tjjiornnfia juris non exeusat, in its application to criminal 

• offepces, admits of no exception, not even in the case of a foreigner who cannot 
reasonably be supposed in fact to know the law of the land." In a case two French- 
■men were charged with wilful murder because they had acted as seconds in a duel 
in which one man had met his death. They alleged that they were ignorant of the 
fact that by the law of England killing an adversary in a fair duel amounted to 
murder. Coleridge, J., said : “ We are told to lay down a different rule to what 
we should apply to native born subjects, because these persons are foreigners and 

• • . r ’■ • • T )rd Chief Justice, 

• ■ . ■ • with in the same 

r le of a native, be 

received as an excuse for a crime, nor c.iii it any more be urged in favour of a 
foreigner 

Ignorance ot a statute newly passed—Although a person commits an act 
■which is made an offence for the first time by a statute so recently passed os to 
render it impossible that any notice of the passing of the statute could have reached 
the place where the offence has been committed, ^et his ignorance of the statute 
will not save him from punishment. In the case m which this principle has been 
daid down, tho accused, a captain of a vessel, was indicted for maliciously ahootiug 
a mariner of another vessel. The latter vessel was sailing without colours and was 
BO conducting herself as to give the accused reasonable ground to think that she 
was an enemy. However, on boarding her, he found that she was an English 
vessel, but for some reason he and the captain of the ves«cl quarrelled The accused 
left her and when he got on board his own vessel he ordered three guns to 1>« fired, 
one of which wounded the mariner It was insisted on behalf of the accused that 
io had a right to fire upon the vessel, because the captain did not produce her 
papers, that he did not shoot at the manner but at the ship , and that the prisoner 
could not be found guilty of the offence with which be was charged, becau«p the 
statute 39 Geo III., c 37. upon which the pmoner was intlicted, came into force 
on the 10th 5Iay, 1799. and the fact charged in the indictment happened on the 
127th June following, when the prisoner could not know that any such statute 
existed. The jury said that they were satisfied that the accused did not fire upon 
the vessel for nonqiroduction of her p.ipers, but in con-cquence of the quarrel 
■T>'hich had taken jdacc between him and the captain of the other ves«el. Lord 
Eldon held that ho was of opinion that the guns might l>e considered os shot ot 
each individual on board her ; that the accused was, in strict law, guilty within the 
Btatute 39 Geo. HI., c. 37, though he could not then know that it hs<l j)a«sed; 
and that his ignorance of that fact could in no othcrwi*e affect the ca'e than that 
It might be the means of recommending him to a merciful consideration. On a 
reference to twelve other judges it was held that the accused could not have been 
•tried if the statut e 39 Geo. 1IIc 37, had not passed, and os he could not have known 
of that statute, they thought it right Le should have a panlon. * An act, though not 
unlawful in its commencement, becomes unlawful when a statute makes it to, 
.notwithstanding the ignorance of the doer of the act that any such statute u lu 
force.* But licfore a continuous act or proceeding, not originally unlawful, can 
\k treated as unlawful by reason of the passing of an Act o! Parliament by whi'^h 
■it is in terms made so, a reasonable time must be allowed for its discontinuanee ; 

» (IRSl)l Wcir74.T5 « (I ViO) H. i R. I. 

* I'txyp, (1R3C) 7 C. i p. 456. • t. 5 Q. 11 I>. Ill, 

• /laroR'l »na .If’ai*, (1^5) IV*r*lT 51, 45*. 
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Martial law.—“ The proclamation of martial law is, in fact, no more than 
a declaration that under circumstances of urgent public danger all law if Jot a time 
suspended, and that for the safety of the State, the Government deems it necessary 
to set aside the ordinary rules of law by a military force, and to proceed summarily 
to put down the rebellion, or to punish those who are concerned in it. Courts* 
martial are employed on such occasions, in order to guard against the danger of 
subjecting innocent persons to military executions, by instituting an inquirj’, 
necessarily only summary, into the guilt of the parties whose immediate punish¬ 
ment is necessary for the restoration of tranquillity and the suppression of rebellion. 
But courts-martial so assembled have nothing in common with the tribunals 
bearing the same name, which, under the Mutiny Act, take cognizanco of military- 
offences, etc. Courts-martial of such description have powers lawfully defined by 
the laws under which they are created, and the sentences passed become matters of 
record which can be enforced by the military authorities, which is not the case 
with courts-martial assembled for the punishment of rebels, under proclamation 
of martial law, without the sanction of any positive enactment. Sentences of 
such courts add nothing to the legality of the punishments inflicted, and serve 
only to show that these punishments have not been inflicted without due inquiry 
into the guilt of those who were subjected to them. Accordingly, it is the practice, 
■where martial law has been exercised and punishments have been inflicted under it, 
that where the danger is over, the legislature should be applied to for Jaws of in- 
demruty for the security of those by whom these powers have been exercised, and 
for whom there is no legal xcarrant, however necessarj’ it may have been to assume 
them.”^ 

The civil Courts have no jurisdiction duraige hello to interfere with the decision 
of a military court sitting in a martial law area, even where a capital sentence has 
been pronounced, and is about to be executed, for an offence not punishable capit¬ 
ally under the ordinary criminal law.* The High Court in Ireland has Held 
that it has the power when its jurisdiction is invoked to decide whether a state of 
war exists which justifies the application of martial law; but once such a condition 
of affairs is established to tho satisfaction of the Court, it cannot interfere to deter¬ 
mine what is or what is not necessary.* 

Liability of private persons.—Private persons acting under ss. 4S, 69, 77 and 
78 of the Code of Criminal Procedure^ wdl be protected under this section. 


PRACTICE. 

Procedure.—Jurisdiction.— Act of It is within the province of munici- 

1 . 1 . 1 . j.*Vo ♦»..« the acts done by a public functionary, 

that tho particular act in question is 
luthority of the Crown, tho defence is 
•complete, and the Courts can take no further cognisance of it. ® 

Ponlshment.—Iterance of law is no defence, hut it is a matter to be taken 
into consideration in mitigation of punishment.® 

80. Nothing is an offence which is done by accident’^ or 
miffortiine, and withoiit any criminal intention^ 

■ Accident in doing or knowledge in the, doing of a lawful act in a 
n b.fu] net. lawful manner by lawful means and with proper 

care and caution. 


* yinlayson’s Renew of authorities a» to 
suT^pmsiort'of Riot or Rtb-Uion, p, 06. 
AUen. fl021] 2 I.-R. 2U. 

» £fWcHa«!l, [1921) 2 L R. 317. 


• Act V of 189S. 

* Mutgrave v. PitVulo, (J879) 5 App. Chs. 
103.111. 

•Stop, 0830) 7 0. &P. 4CB. 
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lLLUSTRAT10>r, 

A is at Tvork with a hatchet; the head flics ofl and Idlls a man who is standing 
by. Here, il there was no want of propcrcaution on the part of A, his act is excus* 
able and not an oficncc. 

COMMENT. 

Tliis section exempts the doer of an innocent or lawful act in on innocent or 
lawful manner from any unforeseen cxnl result that may ensue from accident or 
misfortune. If either of these two clemcnta is wanting the act will not be excused 
on the ground of accident. 

I. ‘ Accident.'—An accident is not the same os an occurrence, but is some¬ 
thing that happens out of the ordinary course of things.’ An effect is said to bo 
accidental when the act by which it is caused is not done with tho intention of 
causing it, and when its occurrence as a eotiscqucncc of such act is not so probable 
that a person of ordinary prudence ought, under tho circumstances in which it ia 
done, to take reasonable precautions against it.* The idea of something fortuitous 
and unexpected is involved in tho word ‘ accident.’* An injury is said to bo 
accidentally caused whensoever it is neither wilfully nor negligently caused. * 

7’ ' ” ' *” ■*' ** . !. ‘ .* .*•!'* * ' ^ ‘minal I^awfurther 

‘ •• ' • *.* . . ■ intended or likely 

to injure him, using duo care. Tho scholar dies. Such a death is accidental. 

(2) A turns B, a trespasser, out of his house, using no more force than is 
necessary for that purpose. B resists but without striking A. They fall in tho 
struggle and B is killed. Such a death is accidental. 

(3) A, a workman, throws snow from a roof, giving proper warning. A 
passenger is nevertheless killed. Such a death is accidental. 

(4) A takes up a gun, not knowing whether it is loaded ornot, points it in 

sport at B and pulls the trigger B is shot dead. Such a death is not accidental. 
If A had had reason to believe that tho gun was not loaded, tho death would have 
been accidental, although he had not usc<l every possible precaution to ascertain 
whether the gun was loaded or not ' ' 

’ . .2. ‘ Criminal intention '—See Comment under s. 81, infra, 

CASES. 

Shooting accident.—Two men, accused and deceased, went into a jungle, 
shikaring porcupines. They agreed to take up certain positions in the jungle and 
lie in wait for game. This was done. After a while, the accused hearf a rustle, 
and believing it was a porcupine fircd in that direction. The shot, however, 
reached his companion and caused his death. It was held that the accused was 
protected by this section, the affair being a pure accident.® 

English cases .—man found a pistol in the street, which he had reason to 
believe was not loaded, having tried it with a rommep ; ho carried it homo and 
shewed it to his wife ; and she standing before him he pulled up the cock, and 
touched the trigger. The pistol went off and killed the woman. The rammer, 
perhaps, was too short and deceived him. It was held that tho man was guilty of 
manslaughter. Foster thinks that this is an extremely hard case “ because acci¬ 
dents of this lamentable kind may be the lot of the wisest and the best of mankind, 
and most commonly fall amongst tho nearest friends and relations.”* A man 
and his wife went to take a dinner at the bouse of a friend. He carried his gun 

' Per Willes, J., in Fenmek y, SchmaU, 618, 624. 

{1868) UB. 3 C. P.313, 316. * lOtb Par. Bop. 16. 

* Stephen’s Digest of Cnm. L., Art. 231. • Timmappa, (190!) 3 Bom, L. BJ 678. 

• Per Lord Halsbury in HamiUon, Frater • Ramplon'teoit, Kel.41, Foster,263. 

<fe Co. V. Penioiy efr Co., (1887) 12 App. Cas. '• - •> i 
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vrith him, hoping to meet with Bomo diversion by the way ; but before ho went to 
dinner he discharged it, and set it up in a private place in his friend's house. He 
went to Church after dinner ond in tho evening returned home bringing his gun 
ydth him, which was carried into tho roomwhere his wife was, sho having brought 
it part of tho way. Ho taking it up touched the trigger, and the g\in went oS 
and killed the wife, whom he dearly loved. It came out in evidence, that, while 
the roan was at Church, a poraon belonging to the family had privately taken the 
gun out to shoot and had returned it loaded to the place where it was put in the 
friend’s house. The prisoner was acquitted on the ground that he had reasonable 
grounds to bcKevo that tho gun was not loaded.* A person was charged with 
having fired n fowling*picco loaded with small shot, in a field witWn an easy shot 
of a high road, where persons frequently passed, and in the direction of the road, 
and killed a girl passing at the time. It appeared that the shot was really a long 
•one, being above fifty yards, and that it proved fatal only by one of the leads having 
unfortunately penetrated tho child’s cyo, wlulc the other shot hardly penetrated 
-tho skin. It was held that the death was accidental.* 

81, Nothing is an offence merely hy reason of its being done 
with the knowledge that it is likely to cause harm, 
done without any criminal intention* t-i 
-without criminal in- causo harm, and in good faith- for the purpose of 
■Sher^^ pre-reufe preventing or avoiding other harm to person or 
property.® 

Ex-phnation.-'lt is a question of fact in such a case whether 
the harm to be prevented or avoided was of such a nature and so 
imminent as to justify or excuse the risk of doing the act'with the 
knowledge that it was likely to cause harm. 

ULUSTnATlONS. 

(o) A, the captain of a steam-vessel, suddenly and without any fault or negU' 
gene© on his part, ^ds Hmself in such a position that, beforo he can stop Ins ves^, 
he must inevitably run down a boat B with twenty or thirty passengers on board, 
rmless he changes the course of his vessel, and that, by chan^g his course, he must 
incur risk of ninning down a boat C with only two passengers on hoard, which he 
may possibly clear. Hero, if A alters his course without any intention to run down 
the boat C and in good faith for the purpose of avoiding the danger to the passengc^ 
in the boat B, he is not guilty of an offence, though he may run down the boat C 
by doing an act which he knew was likely to cause that effect, if it be found as a 
matter of fact that the danger which he intended to avoid was such as to excuse 
him in incurring the risk of running down C. 

(6) A in a great fire pulls down houses in order to prevent the conflagration 
from spreading. He does this with the intention in good faith of saving human 
life or property. Here, if it be found that the harm to be prevented was of such 
.a nature and so imminent as to excuse A’« act, A is not guilty of the offence. 

COMMENT. 

An act which would otherwise be a crime may in some eases be excused if 
*the person accused can shew that it was done only in order to avoid consequences 
'which could not otherwise bo avoided, ond which, if they had followed, would 
‘have inflicted upon him or upon others whom he was bound to protect inevitable 
.and irrepamble evil, that no more was done than was reasonably necessary for 
•that purpose, and that the evil mfliefed by it was faot disproportionate to the evil 
.avoided.® 


» Foster, 265 


* Alison. 144. 


* Stephen's Digest of Crim. L., Art. 33- 
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^\^lG^evc^ necessity forces a man to do an illegal act, forces him to do it, it 
justifies him, because no man can be guilty of a crime without the will and intention 
of his mind. It must be voluntary. A man who is absolutely by natural necessity 
'forced, his will does not go along with the act.* 

i. * Without any criminal intenlion.’—^Undcr no circumstances can a person 
'be justified in intentionally causing harm ; if he causes the harm without any 
•criminal intention, and merely with the knowledge that it is likely to ensue, he will 
not be held responsible for the result of his act, provided it be done in good faith 
to avoid or prevent other harm to person or property. 

‘ Criminal intention ’ simply means the purpose or design of doing an act 
•forbidden by the criminal law without just cause or excuse. An act is intentional 
.if it exists in idea before it exists in fact, the idea realising itself in the fact because 
•of the desire by which it is accompanied. The motive for an act is not a sufficient 
test to determine its criminal character. By a motive is meant anjdhing that can 
•contribute to give birth to, or even to prevent, any kind of action. Motive may 
serve as a cine to the intention ; but although the motive be pure, the act done 
•under it may be criminal. Purity of motive will not purge an act of its criminal 
character. 

“ Under the Penal Code no mao can be tried for any delusion or misconcep¬ 
tion of mind, however culpable and criminal such delusion or misconception may 
.appear to be.”*' 

Mens rea—It is one of the principles of the English crimmal law that a 
crime is not committed if the mind of the person doing the act in question 
’bo innocent. It is said that actus non faett reum, nisi mens sit rea (the intent and 
act must both concur to constitute the crime). This principle was (bscussed elsbo 
aately by Wills, J,, in Tolson’s care’ in which the prisoner was convicted of bigamy, 
•having gone through the ceremony of marriage within seven years, after she had 
been deserted by her husband. The jury found that at the time of the second 
'marriage she in good faith and on reasonable grounds believed her husband to be 
•dead. It was held by the majority of the Court that a 6ona Jide belief on reasonable 
grounds m the death of the husband at the time of the second marriage afforded a 
good defence,to the indictment, and that the conviction was wrong. “ The guilty 
nntent is not necessanly that of intending the very act or thing done and prohibited 
■by common or statute law, but it must at least be the intention to do something 
wrong. That intention may belong to one or other of two classes. It may be to 
do a thing wrong in itself and apart from positive law, or it may be to do a thing 
merely prohibited by statute or by common law, or both elements of intention 
imay co-exist with respect to the same deed. There are many things prohibited 
■by no statute—fornication or seduction, for instance—which nevertheless no one 
'would hesitate to call wrong ; and the intenrion to do an act wrong in this sense 
.at the least must as a general rtde exist before the act done can be considered a 
•crime. Knowingly and intentionally to break a statate most, I think, from tbe- 
judicial point of view, always bo morally wrong in the absence of special drenm- 
stances applicable to the particular instance and excusing the breach of the law, 
as, for instance, if a monidpal regulation be broken to save life or to put oat a fire. 
But to make it morally right some such spedal matter of excuse mnst exist, inas¬ 
much as the administration of justice and, indeed, the foundatioas of dril sodety 
Test upon the principle that obedience to the law whether it be a law approved of 
•or disapproved of by the individual, is the first duty of a dtixen. 

Although prima fade and as a general rule there mnst be a mind at faolt 
’before there can be a crime, it is not an inflexible rule, and a statate may relate to 
such a subject-matter and may be so framed as to make an act criminal whether 

* Per Lord Muufield in Gtor^t Stration, 3 AIL S79, SSO, 

.(m9I2I6t.Tr. 1046. 1333. >{I8S9)23Q B.P. 168, 172; 173. 

* iWStosrt, C. J., is Abiml Kedir, (1880) 
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there has hceii any intention to breat tho h\f or otherwise to do wrong or not 
There is a largo body of municipal law in tho present day which is go. conceived* 
Bye-laws are constantly made regulating tho width of the thoroughfares, tho height 
of buildings, tho thickness of walls, and a variety of other matters necessary for 
tho general welfare, health, or convenience, and such byodaws are enforced by the 
sanction of penalties, and tho breach of them constitutes an oilenco and is a cnminal 
inottor. In such cases it would, generally speaking, bo no answer to proceedings- 
for infringement of tho byc-law that the person committing it had bona fide made- 
an accidental miscalculation or an erroneous measurement. Tho Acts arc properiy 


“ Whether on enactment is to be construed in this sense or with tho qualifica¬ 
tion ordinarily imported into tho construction of criminal statutes, that there 
must bo a guilty mind, must, I think, depend upon the subject-matter of the 
enactment, and tho various circumstances that may make the one constraction 
or the other reasonable or unreasonable.” But in the same case Stephen, X, 
remarks that the phrase non cst reum, nisi mens sit rca “ naturally suggests that, 
apart from all particular definitions of crimes, such a thing exists as a ‘mens rca ^ 
or ' ^ilty mind,* which is olwa_^’8 expressly or b}* implication inrolred in every 
definition. This is obviously not tho case, for tho mental elements of different 
crimes differ widely. ' JTcns rca ’ means in tho case of murder, malice aforethought; 
ia tho case of theft, an intention to stcat; ia tbo case of rape, an lateathn to have 
forcible connection with a woman without her consent; and in the case of receiving 
stolen goods, knowledge that the goods wore stolon. In some cases it denotes 
mere inattention. For instance, in the case of manslaughter by negligence it may 
mean forgetting to notice a signal. It appears confusing to call Bo many dissimilar 
states of mind by one name. It seems contradictory indeed to describe a mere 
absence of mind as a ‘‘ mens rca *' or guilty mind. The expression again is likely 
to and often does mislead. To an iiolegal mind it suggests that by tho law of 
England no act is a crime which is done from laudable motives, in other words, 
that immorality is essential to crime... 

” The principle involved appears to me, \vfaon fully considered, to amount to- 
no more than this. The full definition of c%'cry crime contains expressly or by 
implication a proposition as to a state of mmd. Therefore, if the mental element 
of any conduct alleged to be a crime is pro\'ed to have been absent in any given 
case, the crime so defined is not committed ; or, again, if a crime is fully defined, 
nothing amounts to that crime which docs not satisfy that definition.” ^ 

Itrtherefore, appears that the above maxim has not so wide an application 
^as it is sometimes considered to have. It has undergone a modification owing to 
the greater precision of modern statutes. It is impossible to apply it generally to- 
‘all statvites, and the substance of all the reported cases is that it is necessary to 
'look at the object of each act that is under consideration to see whether and how 
far knowledge is of the essence of tho offence created. Crimes are at the present 
'day.much more accurately defined by statutes or otherwise than they formerly 

* wore, . . , , 

But Shenas v. Be IRutzen' seems very uke an emphatic re'assertion of the 
^doctrine that mens rea Is an essential ingredient ia eve^ offence except in three 
'cases* ; (1) cases not criminal in any real sense but which in tho public interest 
ate prohibited under a penalty, e.ff., Kevenue Acts ; (2) pubbe nuisances ; and (3) 

* cases criimnal ia form but which ate really only a summary mode of enforcing a. 

* civil right. - . 

■' An intention to offend against the penal provisions of an Act constitntes fnens 
rca. Sit Bichatd Coach, .in delivering judgment of the Judicial Committee^^of 


I Tolaon, (1889) 23 <f: D. I6S, IS^ 
187. 


Vide tbe jud^ent 


of WrigM, inftW. 
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lh«* Privy Council,* ol>^cnTtl: *' It was strongly urged by the resnondont's counsel 
that in order lo the constitution of a crime, whether common law or statutory, 
there mu«t l)C mens rea on the part of the nccnsed, and that ho maj^ avoid convic¬ 
tion by rhewing that such mens did not exist. That is a proposition which their 
Lonlships do not desire to dispute ; but the questions whether a particular intent 
is made an element of the atatutorj* crime, and when that is not the ease, whether 
there was an nb«enecof mens rea in the accused, arc questions entirely different, 
and de]>cnd upon different considerations. Incases when the statute requires a 
motive to be proved ns an essential element of the crime, the prosecution must fail 
if it is not proved. On the other hand, the absence of mens rea really consists in 
an iionest and reasonable belief entertained by the accused of the existence of facts 
which, if true, would make the net charged against him innocent.” 

The maxim actus ttou facit rcMm.utsi me»w sit rea has, however, no application* 
to the offences under the Code. Because the definitions of various offences contain 
expressly a projKisition as to the state of mind of the accused. The definitions state 
whether the act must have been done ‘ voluntarily *, ‘ knowingly,’' dishonestly,’ 
or ‘ fraudulently * or the like. Every ingredient of the offence is stated in the 
definitions. So mens rea will mean one thing or another according to the parti¬ 
cular offence. The guilty mind may thus be a fraudulent mind, or a dishonest 
mind, or a negligent or rash mind 

AMicn guilty intent is of the gist of an offence, e\*idenco of similar acts to those 
charged at or about the same time as the latter is admissible to prova the intent.* 

2. * Good filth’.—See s. 62, supra. 

3. ‘ Preventing. .. harm to person or property.’—This is the case in which 
evil is done to prevent a greater evil. It is to this ground of justification that 
wo must rcfi r the c.xtrcmo measures wliich may become necessary on occasions 
of contagious diseases, sieges, famines, tempests, shipwrecks. But the more serious 
a remedy of this nature is, the more evident ought its necessity to be The welfare 
of the State has served as a pretext for all crimes. To give validity to this means 
of justification three essential points must bo established :—the certainty of the 
evil to be avoided, the absolute inappbeability of any means less costly, the certain, 
efficacy of the means employed.* 

^Yherc a chief constable, not in his uniform, came to a fire and wished to force 
his way past the military sentries placed round it, was kicked by a sentry, it was 
held that, as the sentry did not know who be was, the kick was justifiable for the 
purpose of preventing much greater barm under this section and ns a means of 
acting up to the military order. ” The kick would bo justified under s. 81. . .as 
given in good faith for the purpose of preventing much greater harm, the looting 
of the house or the spread of the fire, on the same principle that the man is excused, 
by that section who in a great fire pulls down other people’s houses to prevent 
the conflagration from spreading.”* Where a Magistrate arrested a drunken 
person whose conduct was at the time a grave danger to the public, it was held that 
the Magistrate was protected imder this section or ss, 96 to 105.® A person 
placed poison in bis toddy pots, knowing that, if taken by a human being, it would 
cause injury, but with the intention of thereby detecting an unknown thief who was 
in the habit of stealing the toddy from his pots. The toddy was drunk by, and 
caused injury to, some soldiers who purchased it from an unknown vendor. It 
was held that the person was rightly convicted under s. 328, and that this section 
did not apply.® 

English ca«ej,~-A man who, in order to escape death from hunger, kills another 
for the purpose of eating his flesh, is guilty of murder j although at the time of the 

1 Bank of Neto South Walts T. Piper, [189TI * Per Jardin©, J., in Boston valad Fulle- 

A. C. 383, 389. Uan, (1892) 17 Pom. C2G, 028. 

* Dudley West, (1016) 12 Cr. App. R. 145, • Qopal Naiiu, (1022) 46 .Mad COo, f.b. 

» Bentham. ‘ • Dhania Dafi, (1868) 6 B. IT. C. Cr. C. 59. 
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. net ho !S in Btich circumatnncca Hint Jio believes and has rcagonaWo grauail Sqi 
bolicviag that it affords the only chance ot preserving Ids life. At the trial of an 
-indictment for murder it appeared, upon a apccial verdict, that the pri.«ioD 0 i 3 D 
. and S, seamen, and the deceased, a boy Iwlwccn seventeen and eighteen, ivere cast 
away in a storm on the high sens, and compelled to put into on open boat ; that 
the boat was drifting on the ocean and was probably more than 1,000 Jniles from 
land ; that on flic eighteenth day, when they had been seven ^ays udtboafc food 
. and five without water, B proposc/l to S that lots should be cast who should be 
put to death to save the rest, and that they aflenvard? thought it would be better 
to Idll tho boy that their Jives should be saved; that on tho twentieth day D, with 
the assent of S, hilled tlic boy, and botJi B and 8 fed on hh flcah lor four days ; 
that at tho tirno of tho net there was no sail in sight nor ooy reasonable prospect 
of relief; that under these circumstances fbero oppeared to tbo prisoners every 
probability that unlcM they then or very soon fed upon the boy, or one of them' 
selves, they would die of etan’&tion. It was held, upon those /aefs, that there 
was no proof of any such necessity ns couldjustify the prisonera in kilKng the boy, 

. and that they were guilty of murder.^ Jjord Coleridge, C.X, in Dadhy'i rase^ 
said ; “ The ^mptation to tho act which ojcisted hero was not what the law baa ever 
. called necessity. Nor is this to bo regretted. Though law and moralityare cot the 
same, and many things may bo immoral which aro not necessarffy iffegal, yet the 
ahsolato divorce of law from morality would bo of fatal consequences; and such 
. ^voTce would follow if tbo temptation to murder in this caso were to be held by 
law on absolute defence of ft. It is not so. To prcsen-c one’s life is generoHy 

• spooking a duty, but it may bo tho plainest and tho highest duty to saciiheo it. 
War ia full of instances in which it is & man’s duty not to live, hot to die.’ The 

. duty, in ease of shipwreck, of a captain to his crow, of the crew to the passen* 
gem, of soldiers to women and ohilareo, as in tho noble case of tho Birkenhead; 
these duties iiuposQ on men tho moral necessity, not of tho preservation, bat of 
the sacrifice of their lives for others, from which in no countr?-, least of all, it is bo 
be hoped, in England, will men ever shrink, os indeed, they have not shrnuk. It 

• is not correct, therefore, to aay that there is any absolute or unqualified necessity 
to preserve one’s life. * Neceese eet ui row, non ui vivam,' is a saying of a Botoau 

» officer quoted byXord Bacon hitoseff with high oulogy in the very chapter oa 
necessity to wJuch so much, rcfcrenco haa been made ... It ia not neediaj to point 
. out the awful danger of admitting the prindple which has been contended for. 
Who is to be the judge of this sort of necessity ? By what measure is the 
comparative value of lives to be measored t Is it to he strength, or intHIect, 

. or what 1 It is plain that the principle leaves to him who is to profit by it to 
determine the necessity which will justify him in deliberately taldng another’s 
life to save own. In this case the weakest, the youngest, the moat unresisting, 
•was chosen. Was it more necessary to kill him than one of tie grown men t 
' 'The answer must be ‘ No.’— 

‘ So spake tbo Iiend and wjth necessity, 

The t^rnnt’a plco, excused W* devilish deeds/ 

■ Jt is not BUggestei that in this particular case the de^ were * devffisb ’; 
■but it is quite plain that such a principle once admitted might be made the legal 
4 jJoak ior unbridled pa^siou and atrocious crime... It must not be supposed that 
• In refusing to admit temptation to be an excuse for crime it is forgotten how ter* 

' 'yible the temptation was ; how awful the suffering J how hard such trials to keep 

• -the judtmieat straight and the conduct pure. We are often compelled to set up 

• sfanda^ We cannot reach ourselves, and to lay down rules which we could not 

• . Ourselves catisfy. But a man has no right to declare temptation to be an excuse, 

•' though he might himself have yielded to it, nor allow compassion for the criminal 

to change or weaken in any manner the 1^1 definition of the crime.” 


A SltpitnM,(i8S4) J4 Q. */tid. pp. S87, 5S8. 
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A ftnd B, swimming in the sea after a ship-wreck, get hold of a plank not 
large enough to support both ; A pushes off B, who is drowned. This, in the 
opinion of Sir James Stephen, is not a crime, as A thereby does B no direct bodily 
harm, but leaves him to his chance of another plank. 

Doctrine of self-preservation.—^The authors of the Code remark :—“ We 
long con-sidcred whether it would be advisable to except from the operation of the 
penal clauses of the Code acts comnutted in good faith from the desire of self- 
preservation ; and wo have determined not to except them. 

** 'We admit, indeed, that many acts falling under the definition of offences 
cught not to bo punished when committed from the desire of self-preservation ; 
and for this reason, that, as the Penal Code itself appeals solely to the fears of men, 
it never can furnish them with motives for braving dangers greater than the dangers 
■with which it threatens them. Its utmost seventy will bo inefficacious for the 
purpose of preventing the mass of mankind from yielding to a certain amount of 
•temptation. It can, indeed, make those who have yielded to the temptation 
miserable afterwards. But misery which has no tendency to prevent crime is 
so much clear evil. It is vain to rely on the dread of a remote and contingent 
-evil as sufficient to overcome the dread of instant death, or the sense of actual 
torture. An eminently virtuous man indeed will prefer death to crime ; but it is 
not to our virtue that the penal law addresses itself; nor would the world stand in 
'need of penal laws if men were virtnons. A man who refuses to commit a bad 
•action, when ho secs preparationa made for killing ot torturing him unless he 
•complies, is a man who does not require the fear of punishment to restrain him. 
A man, on the other band, who is withheld from committing crimes solely or chieflpr 
by the fear of punishment, will never be withheld by that fear when a pistol w 
held to his forehead or a lighted torch applied to bis fingers for the purpose of 
•forcing him to commit a crime, 

“ It would, we think, be mere useless cruelty to hang a man for voluntarily 
•causing the death of others by jumping from a sinkipg ship into an overloaded 
boat. The suffering caused by the punishment is considered itself an evil, and 
•ought to bo inflicted only for the sake of some preponderating good. But no 
■preponderating good, indeed no good whatever, woula bo obtained by hanging a 
•man for such an act. Wo cannot expect that the next man who feels the ship in 
•which ho is left descending into the waves, and sees a crowded boat putting off 
•from it, will subnut to instant and certmn death from fear of a remote and contin- 
.gent death. There are men, indeed, who in such circumstances would sacrifice 
their own lives rather than risk the lives of others. But such men act from the 
’influence of principles and .feelings which no penal laws can produce, and which 
lif they were general, would render penal law unnecessary. Again, a gang of dacoits, 
'finding a house strongly secured, seise a smith, and by torture and threats of death 
induce him to take his tools and to force the door for them ; here, it appears to us, 
that to punish the smith as a housebreaker would be to inflict gratuitous pain; 
we cannot trust to the deterring effect of such punishment. The next smith who 
may find himself in the same situation will rather take his chance of being, at a 
•■distant time, arrested, convicted and sentenced to imprisonment, than incur 
■certain and immediate death. 

“ In the cases which we hare put, some persons may perhaps donbt whether 
there ought to be impunity; but those very persons would generally admit that 
'the extreme danger was a niltigating circumstance to be considered in apportion- 
ling the punishment. It might, however, with no small plausibility be contended 
that if any punishment at all is inflicted in sneh cases, that punishment ought to 
be not merely death, but death with torture; for the dread of being put to death 
"by torture imght possibly be suffideat to prevent a man from saving his own life 
%y a crime ; but it is qmte certain, as we ^ve said, that the mere fear of capital 
ipnnishment which is remote, and which may never be inflicted at alf, will never 
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prevent him from saving his life. And a fortiori, the dread of a milder pimishmont 
■snli not prevent him !rom saving his life. Laws directed against oSences to which’ 
men arc prompted by cupidity, ought always to take from oSeaders more than- 
those offenders expect to gain by crime. It would obviously he absurd to provide- 
that a thief or a swindler should be punished with a fine not exceeding half the sum 
which he bad acquired by theft or swindling, in the same manner, laws directed 
against offences to winch men are prompted by feat ought always to ho framed in 
such a way as to be more^ terrible than the dangers which they require men to 
brave. Itisonthi; ' ' . ‘ oldier who runs away in action 

is^ punished with a ' ■ ■ ■ . ■ * . • -to the moral depravity which 

hb offence indicatoi • . • \ . meat and benevolent man and 

irreproachable in all the relations of civil life j yet he is punished as severely as a 
deliberate assassin, and more severely than a robber or a kidnapper. IVhy h 
this ? Evidently because, as his offence arises from fear, it must be punished in 
such a manner that timid men may dread the punishment more than they dread 
the fire of the enemy. 

** If all cases in which acts falling under the definition of offences are dona 
from the desire of self-preservation were as clear as the cases which wo have put 
of the man who jumps from a sinking ship into a boat, and of the smith who 
compelled by dacoits to force a door for them, we should, without hesitation, pro¬ 
pose to exempt this class of acts from punishment. But it is to be observed, that 
in both these cases the person in danger is supposed to hove been brought into 
danger, without the smallest fault on his own part, by mere accident, or by the 
depravity o! others. If a captain of a merchantman were to run his ship on shore 
in order to cheat the insurers, and then to sacnfico the lives of others in order to* 


gave himself from a danger created by his own villainy ; if a person who had joined 
himself to a gang of dacoits trith no other intenthn than that of robbing were, at 
the command of his lender, accompanied Trith threats of instant death m case of 
disobedience, to commit murder, though unwillingly, the case would bo widely 
different, and our former reasoning would cease to apply; for it is evident that 
puiushmcnt which is inefficacious to prevent a man from jdcldlng to a certain 
temptation may often bo efficacious to prevent him from exposing himself to that 
temptation. We cannot count on the fear which a man may entertain of being 
brought to the gallons at some distant timo as sufficient to overcome the fear of 
instant death ; but the fear of remote punishment may often overcome tlio motives 
which induce a man to league himself with lawless companions, in whose society 
no ^>of?on who shrinks from any atrocity that they may command can bo certain 
of his life. Nothing is more usual than for pirates, gong-robl>er3 and rioters to 
excuse their crimes by dccbring that they were m dread of their a.'tsociates, and 
durst not act otherwise Nor is it by any means improbable that this may often 
be true. Nay, it i.s not improbable that crews of jdratos and gangs of robl>er3 may 
have committed crimes which every one among them was unwilling to commit, 
muler the infiuence of mutual fear; but we think it clear that tlus circunvstance 
ought not to exempt them from the full severity of the law. 

" .^gam nothing is more usual than for thieves to urge diitrcM and hunger 
as excuses for tfiei? thefca. It is certain, tadeed, that many thefts are committe/I 
from the pn**sure of distress so severe os to more terrible than the punishment 
of ibeftr AS'-'l than the dt-sgrace which that ponuhraent bnngv with it to the ko-m of 
mankiei It ts equally Vertaia that, when the distress from which a joan can 
ftllese hiey^lf br theft*is more tembV than th* csdl coa'cquencea of theft, those 


that it « Lerational to purdsh Lira for theft ; for thoa^h the fear of punishui^Rt m 
erf.* likvlr to Irrp any mau from theft when La b actually starving, it is very hscely 
to Wen U» from ia & ftarriag state. It is of co effect to coonteract tho 
irwy*:*ziV.* tr-->tive whlth imaviiiatefy prompt* to theft; but It U of great e-'ict to 
the c.rrirrt to tf-at iJieaeea asvl that fmfasioa. wfc/eh er^l in tn-ngj-cj 
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a man into a condition in which no law will keep him from committing theft. We 
<an hnnlly conceive a law moto injurious to socjcty than one which should provide 
that as soon as a man who had neglected his work, or who had squandered his 
Wages in stimulating drugs, or gambled them away, had been thirty-sbc hours 
•without food, and felt the sharp impulse of hunger, he might, with impunity, steal 
food from his neighbours. 

“ We should, therefore, think it in the highest degree pernicious to enact that 
no act done under the fear oven of instant death should be an ofTence. It would 
n fortiori be absurd to enact that no act under the fear of any other evil should 
"be an oflcncc. 

“There arc, as we have said, cases in which it would he useless cruelty to 
punish acts done under the fear of death, or even of evils less than death. But 
it appears to us impossible precisely to define these cases. We have, therefore, 
left them to the Government, which, in the exercise of its clemency, will doubt- 
dcss be guided in a great measure by the advice of the Courts.”^ 

But in their First Report the Commissioners say : “ We think that a dis¬ 
tinction may be drawn between eases in which a man docs a thing which is an 
oflcncc by law, spontaneously, to save his own life, and cases in which ho does 
such a thing, from what is called duress, that is from the compulsion of others 
to save his life threatened by them. 

“ With respect to the former, we agree with the authors of the Code that it 
is impossible to define precisely those cases in which it may bo proper to excuse 
the parties, and that it is expc<Bcnt to leave them to the discretion of the Govern¬ 
ment,”* They then proposed s. 64 to meet the latter kind of eases. 

<Vfi to the doctrine of compulsion and necessity, see Comment under s. 94, 
infra. 

Act of a child 82. Nothin? is an offence which is done bv 

•under seven years i m i i f _ 

of age. a child under seven years of age. 

COMMENT. 

Under the age of seven years no infant can be guilty of a crime ; for, under 
that age an infant is, by presumption of law, doh incapax, and cannot be endowed 
with any discretion.* He cannot distinguish right from wrong. If the accused 
were a child under seven years of age, the proof of that fact would be ipso facto 
-an answer to the prosecution.* Accused purchased for one anna, from a child 
aged SIX years, two pieces of cloth valued at fifteen annas, which the child had 
taken from the house of a third person. It was held that, assuming that a charge 
of an offence under s. 411 could not be sustained, the accused was clearly guilty 
■of criminal misappropriation, if he knew that the property belonged to the child’s 
guardian and dishonestly appropr' ’ " 5 m, , f , , 


nder seven years is only confined to the 
Penal Code, and does not extend to local or special Acts. See, for instance, the 
Indian Railways Act* as to the offences committed by children against certain 
provisions of that Act. See also ante a. 6, ill. (a). 

I Note B, p. Ill, ll2, 113. * J/olAuf«AaA, (1886) 1 Weir 470, 

* Sections 167,168. * ilarih v. Loader, supra. 

* 1 Halo P. C. 27, 28 ; Marsh v. Loader, » Act IX of 1890, s. 130. 

•(1863) 14 C. B. N. 8.fi35. 

* Lulhini Agradanini, (1874) 22 W. R. (Or), 

-27. 
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83, Nothing is an offence which is done by a child above 
Act of a child scvcn yecTs of age and under twelve,^ who has 
nS twd ™oi ill^ “Ot attained sufficient maturity of understanding = 
mature understand- to judgo of the nature aud consegueiices of his 
conduct ^ on that occasion. 


COMMENT. 

In construing this section tho capacity o£ doing that which is wrong is not so 
much to be measured by years, as by the strength of the offender’s understanding 
and judgment. The circumstances of a case nm* disclose such a degree of malice 
as to justify the maxim malitia suppjet atatum.^ 

1. * CTnder twelve.'—With reference to the prccodty of children in the East, 
the rule of the Indian Code which fixes tho age of twelve as tho period, after which 
the plea of immaturity of understanding shall not be allowed, appears to be proper. * 

2. 'Sufficient maturity of understanding.’—" ^Vhere the accused is above 
seven years of age and under twelve, the incapacity to commit an offence only 
arises whore the child has not attained sufficient maturity, etc., and such non- 
attainment would have apparently to bo specially pleaded and proved, like the 
incapacity of a person who, at the time of doing an act charged as an offence, was 
alleged to have been of unsound mind. The Legislature is maaitestiy re/erring in 
8. 83. . .to an oKceptional immaturity of intellect.”* Maturity of understanding 
is to be presumed in the caso of such a child unless the negative be proved on tho 
defence. * 

3. ‘ Consequences of his conduct.*—“ It is not apparently the penal con¬ 
sequences to the offender that are referred to, but the natural consequences which 
flow from a voluntary act, such for instance as that, when firo is applied to aa 
inflammablo substance, it wiU bum, or that a heavy blow with on axe or a sword, 
eiill cause death or grievous hurt.”* 

Tbelt by a cblld—-Where a efiild of nine years of age stole a neoklaco, worth 
i?8.2-8, and immediately afterwards sold it to tho accused for five annas, the child 
was discharged under this section, but theaccfused was convicted because the act 
of the child, though rxnder twelve years of age, showed that he had attained a 
sufficient maturity of understanding to judge of the nature and consequences of 
his conduct, and that the act of tbo child was tliereforo a theft, and that the accused, 
was rightly convicted of receiving stolen property.® 

Bigamy by a chili ol years.—Where a child of ten years married again 

duringth* ^ •] ”"1'•“••'"'1 *'v 

bo perfori ■ * ■ ■ ■_ 

maturity ■- '•*.'• . ’ ’ '' ' ’ ■ ' ’ 

on the occasion of the second marriage.'^ 

Murder by a girl of ten years*—The accused who was about ten years of 
age slept with her mother-in-law the night before them urder. Her husband 
Bf'ed about nineteen slept with his brother in another hut in the same homestead. 

In Iho catty morning the mother-in-Iaw woke up the accused, and told her to go- 
about her household duties. Shortly after this the accused was seen running out 
of tho house and her husband was found mortally wounded on the neck. 8bo hid 
herself in a field and was not found until tho afternoon. It was held that she waa 


* 3/u*Mmvt Aifwn^, (1804) 1 tV. R. (Or.) 
43. 

* UtRep-. «• Irt. 

« J*ek*on, J.. in ZAih*yii Asrodantm, 
{1S74)2MV.R. lCr.)27.23. 

* l»t Rep.*. U"* 


• per JacIuoo, J., in Lnihini AgradsKiniA 
aujv 

• Beguravi Krithna, fl%83) 0 Sffcd. 373. 

• Codt, (1896) Cr. ft. Kt>. 65 of 1890.. 
Cforep. C. 876. 
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doU cnpnx nn J thfit the Court could infer from the circumstances of the case such a. 
degree of malice ns to justify the application of the maxim malilia supplet (etatum. ^ 

English law.—According to English law an infant between the age of seven, 
and fourteen years is presumed to be doU iiicopnr. If u child more than seven and 
under fourteen years of age is indicted for felony, it will be left to the jurj' to say 
whether the oflenco was committed by the prisener, and, if so, wlicthcr at the time 
of the offence, the prisoner had a guilty knowledge that he was doing wrong.* 
In cases of murder if it appear to the Court and jurj' tliat the infant was doli capax 
and could discern between good and evil when the offence was committed, he may 
be convicted of the capital offence and executed. * But an infant under fourteen, 
if indicted for murder, must be proved conscious of the nature of the act. ^ 

Infant.s above fourteen and under twenty-one are subject to all kinds of punish* 
ments; for it is presumptio juris that after fourteen years they are doli cupaccs, 
and can discern between good and evil.* 

English cases —A boy of eight was hanged in 1C29 for burning two barns as 
it appeared that he had malice, revenge, craft, and cunning/ Wlicro a boy of ten: 
killed his playfellow, the fact that he Wd the body away was held sufficient to rebut 
the presumption of doU incajMx and he was hanged. So a girl of thirteen was 
burnt for killing her mistress.* ^\^^e^o an infant of nine years of ago killed an 
infant of the like age and hid both the blood and the body, and afterwards confessed 
the crime, it was held that he might lawfully be hanged but pardon was asked for.* 
Similarly, where a boy of ten years of age murdered a girl of about five years of 
ago, under circumstances of “ mischievous discretion,” ho was sentenced to death, 
though ho was afterwards pardoned by the King upon condition of his entering 
immediately into the sea-service. The judges unanimously laid down : ” There 
are many crimes of the most heinous nature, such as in tho present case the murder 
of young children, poisoning pare'nts or masters, burmng houses, etc., which child* 
ren are verj' capable of committing; and which they may in some circumstances 
he under strong temptations to commit; and therefore, though tho taking away 
the life of a boy of ten years old may savour of cruelty, yet as the example of this- 
boy’s pumshment may bo a moans of deterring other children from the like offences; 
and as the sparing this boy, niereUj on account of his age, trill probably have a 
quite contrarj' tendency, in justice to the public, the law ought to take its course; 
unless there remaineth any doubt touching his guilt.”® A confession made by a 
boy under fourteen years of age, who had committed murder, was held to be- 
admissiblo against him. * ° 

Rape.—The rule at common law is that in regard to tho offence of rape malitia 
non supplet atatum ; a hoy under fourteen is under a physical incapacity to commit 
the offence. That is a presumptio juris et dejure,aod judges have time after time- 
refused to Tccoivo evidence to shew that a particular prisoner was in fact capable- 
of committing the offence. The Criminal Law Amendment Act** has not altered 
the common law principle.** Nor can a boy under fourteen be convicted of an- 
assault with intent to commit rape,** or of feloniously carnally knowing and abus¬ 
ing a girl under ten years of age.** But he can be guilty as a principal in the 
second degree** or may be convicted of aniodecent assault.** This presumption 


I 3fussamut Aimona, (I8G4) 1 W. R. (Cr.) 


• Elizabeth Owen, (1830) 4 C. A P. 236; 




• IhU, p. 25. 
» Ibid. p. 26. 

• Ibid. p. 27. 
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83. Nothing is an offence wliieli is done by a child above 
Act of a child sevcn years of age and nnder t\velve,' who has 
mZl tSZot not attained sufficient maturity of understanding - 
aattire anderstand- to judge of the uature and consequenccs of his 
conduct * on that occasion. 


COMMENT. 

In construing this section the capacity of doing that which is wrong is not so 
much to he measured by years, as by the strength of the offender’s understanding 
and judgment. The circumstances of a case may disclose such a degree of malice 
as to justify the majciin »nai»fta supplet atatutn.^ 

1. * Under (wclvc,^—With teferonce to the precocity of children in the East, 
the rule of the Indian Code which fixes the ago of twelve as the period, after which 
the plea of immaturity of underatanding shall not bo allowed, appears to be proper. * 

2. * Sufficient maiurity of undersfanding.’—•“ Where the accused is above 
seven years of age and ^lnder twelve, the incapacity to commit an offence only 
arises where the child has not attained sufficient maturity, etc., and such non- 
attainment would have apparently to bo specially pleaded and proved, like the 
incapacity of a person who, at the time of doing on act charged as an offence, was 
alleged to have been of rmsound nund. Tho Uegislature is manifestly referring in. 
8. 83. ..to an exceptional immaturity of intenect.”^ Maturity of understanding 
is to be presumed in the case of such a child unless the negarive be proved on the 
defence. * 

3. * Consequences of his conduct .’—** It is not apparently the penal con- 
sequences to the offender that are referred to, but the natural consequences which 
ffow from a voluntaiy act, such for instance as that, when fire is applied to aa 
inflammable substance, it will burn, or that a heavy blow with an axe or a sword 
will cause death or grievous hurt.”® 

Thelt "by a child..—Where a child of nine ycare of age stole a necklace, worth 
J?8.2-8, and immediately afterwards sold it to the accused for five annas, the child, 
was discharged tmder this section, but the accused was convicted because the act 
of the child, though under twelve year® of age, showed that he had attained a- 
Bufficient maturity of understanding to judge of the nature and consequences of 
his conduct, and that the act of the child was therefore a theft, and that the accused 
was righUy convicted of receiving stolen property.® 

Bigamy by a chili of ten years.—Where a child of ten years married again 
during the life-time of her husband, the marriage being negotiated and caused to 
bo performed by her mother, tho child waa held not to have attained suffitaent 
matunty of understanding to ju^o of the natmro and consequences of her conduct 
on the occasion of the second marriage.’ 

Murder by a girl ol ten years.—Tho accused who was about ten yeatB of 
age slept with her mothcr-ia-Iaw tho nighfc before them urder. Her husband 
aged about nineteen slept with his brother in another hut in the same horawtoad. 

In tho early morning the mother-in-law woke up the accused, and told licr to go 
about her household dutie5. Shortly after this the accused was seen running out 
of the bouse and her husband was found mortally wounded on the neck. She hid 
herself in a field and was not found until tho afternoon. It was held that she was 


* JifiMMmut Aimonat (16C4) 1 W. B. (Cr.) 
43. 

» lit Itrp., *. 117. 
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(1874) 22 W. n. lCr.)27,SS, 
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<?o?i c-i;>iriin<l thni o5iit rntiM inf^rfrom tln‘<‘irnirn«tinr«’A of tlio ra«o such a. 

mlirvi A« to th'**]'plirAtinn of th»’ m.iTim mnlitin mppirl rrhtnm.^ 

Cnrliih Isw.—Armnlins to Knrli'h law an infant lt''tw(y’o the ace of seven 
and f(iurt'**n year*»»tol*<»ifrtfi tntnfnr. If a rliiM more than seven nnrl 
tin'l''r fourtoon tears of ape indictwl (nr Wony, it will he left to the jura* to say 
wlieiljer the ofTohre t\a^ minmittM hy the |iri*rner. anil, if so, whether at tlie time 
of the ofTence, the j>ri*<'iier had a C«ilty knowle,!cp tlmt he wa< dome wrntic.* 
In rA«u'» rf munler if it a]'i‘ear to tlieCourl and jury that the infant \vas iloU capar 
and rould di»rern heiween pood nnd evil when the olTenre was roinmittod, he may 
l>e ron\iri^<l of tlie rajutal ofTejire nnd etooutefl.* Ihit an infant under fourteen, 
if indirteil for muoler. inu«t he pro\ e<l ronsriom of the nature of the act * 

Infant* nhovefourteen and under twenty*one are *\ihject to all kinds of punish* 
inents; for it is prr»i/«i;<fio jt/ns that after fourteen years they nre •foil cnjvices, 
nnd can di»eem between poft<l and evil * 

Ev^jUsh cotr* -\ hoy of etsht was hanger! ju 1029 for hurninc two hams os 
it ap]'eare«l tlint he had rnalire, revenue, craft, and niniiiru;.* Wiere a boy of ten 
kjlleti his playfellow, the fact that he hid the hmly nw.av tvas held sufficient to rebut 
the presumption of dofi inorr^Kir nnd he was Imn^jed. So a pirl of tliirtecn was 
burnt for killing her mistress.’ Wlierr an infant of nine years of nee killed an 
infant of the lilte ape and lud both the h!oo<l and the body, and afterwards confessed 
the crime, it was held that he mipht lawfully he hanped hut pnnlon was asked for.* 
Similarly, where a hoy of ten years of apo murderetl a pirl of about five years of 
ape, under rircumstanee.s of ” miscluevous discretion,** ho was sentenced to death, 
thouph ho was afterwanls parrlonesl hy the Kinp npon condition of Ids entering 
immerliately into the aea-service. The judpes unanimously laid down : " Ther® 
are many crimes of tlie most heinous nature, such as m tho present case the murder 
of young children. j*oi«oninp parents or masters, hnrninp houses, etc , wliich child* 
ren are verj* capable of comniittinp, and which they may m some circumstancoa 
ho under strong ten\\itat\ons to commit; and tUetolotc, though tho taking away 
the life of a hoy of ten years old may savour of cruelty, yot as tho example of this 
hoy’s punishment may he a means of deterrinp other children from tho liko offences; 
and as the sparing this hoy, merely on account of hh age, will probably have a 
quito contrary tendency, in justice to the public, th*» law ought to take its course; 
unless there remainetU any doubt touching his guilt.”* A confession mado by a 
boy under fourteen years of age, who had committed murder, was held to bo- 
admissiblo against bim.^* 

Rape. — Tho rule at common law is that in regard to tho offence of rape malitia 
nonsuppletatatum’, a boy Under fourteen is under a physical iiicapacitj’to commit 
tho offence. That is a pTCsimpUo juria et defure, and judges have time after time 
refused to receive evidence to shew that a particular prisoner was in fact capable 
of committing the offence. The Criminal Law Amendment Act” has not altered 
tho common law principle.** Xor can a boy under fourteen bo convicted of an. 
assault with intent to commit rope,** or of feloniously carnally knowing and abus* 
ing a girl under ten years of age.** But ho can bo guilty as a principal in the 
second degree** or may bo convicted ot on indecent assault.'* This presumption 

* Aimona, (16^) 1 R. (Cr.) 

43. 

* EUzabtth Oteen, (1830) 4 C. & P. 230 ; 

.Si<{ney S’milA. (1845) 1 Cox 260. 

* 1 Halo P, C. 26. 

* ramp&w,( 1802) 3 P. & F. C20. 

‘ 1 Hale P. C. 26. 

* IfAd, p. 25. 

» Ibid, p. 20. 

* Ibid. p. 27. 
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of English kw has no ftpi'Iicfttion to India.^ A hoy of twelve con be convicted 
•of attempt to commit rape.® 

I*Ii ACTICE. 

Evidence.—It is not that a liingbtratc b under no circumstances competent 
to fuid from tlio apiJcaranco of 0 pereon convicted bj’ him that he is a youthful 
oflendcr, but it is generally desirable that there should be some reliable evidence 
on the point, and especially when it is necessarj' to determino the period of deten* 
tion. Il'licrc the age of tJm ncetiscd is tinder twelve years, the ilfagistrate should* 
considering the provisions of^ this section, find that he has attained euffident 
■maturitj’ of understanding to judge of the nature and consequences of his act. ® 

An objection that tlio accused is of such an ago as not to have attained auifi- 
cient maturity of understanding to judge of the nature and consequences of his' 
conduct is nob one of a prcllminaiy character, but rather a matter of defence to be 
•considered with the other issues arising in the case.* 

Where a child under bwolvo years of age commits on offence when he is unable 
to understand the nature of the offence, ho cannot bo debarred under s. 103 of the 
Indian Evidence Act from the defence allowed him by this section because of 
ills ignorance of Court procedure.® 

84, Nothing is an ofTcnco which is done hy o person who, 
at the time of doing it,* hy reason of unsoundiiess 
uMoundnu?”**”''* of mind,® is incapable of knowing tlic nature of 
the act, or that he is doing what is cither wrong 
or contrail'’ to Jaw.® 

COMMENT. 

Tlic policy of the low is to control not only the sane, but so far as is possible, 
also the insane. It is not, therefore, oveij' person mentally diseased who, ipso 
facto, is exempted from criminal responsibility. Such exemption is allowed only 
where the insane person “ ia incapable of knowing the nature of the act, or that 
he is doing what is oitUer wrong or contraiy' to law.” This section lays down the 
legal rest of responsibility in eases of alleged unsoundness of mind. It is by this 
test, as distinguished from the medical test, that the criminality of an act is to be 
determined.® This provision of our law is m substance the same as that laid 
■down in the answers of the Judges to the questions put to them by the House of 
Lords in M'.Naghten's case. ’ 

A man who by reason of mental diseaso is prevented from controlling his own 
conduct, and a man who is deprived, by disease affecting the mind, of the power 
•of passing a rational judgment on the moral character of the act he meonb to do, 
is entitled to the benefit of this section.® A human creature deprived of reason, 
nnd disordered in his senses, is still an animal, or instrument possessing stron^h 
.and ability to commit violence; but he is no more so than a mere mechanical machine 
•which, when put in motion, performs its powerful operations on all that comes in 
its way, without consciousness of its own effects, or responsibility for them. lu 
like manner, the man under the influence of real madness has properly no will, 
but does what ho is not conscious or sensible of doing and therefore cannot be 
(made anwerable for any consequences.* 

, j>_ _ n /loiKip”? laT 
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TIkt** Jin' {our kiiul^ ol I'or^ons who may h<« Mid to bo mn co>n}>o^ mentis 
•(not of ?nnnd mind): (1) nn idiot; (2) one made vrnt rnmpo^ by s'chnes? : (3) a 
Jiniatir or madman ; nml (1) one that ia drunk. 

(1) An idiot i« n fool or madman {rom Ida nativity, and one who never lias 
am lurid interval* ■; and *nfh nn one ia de*cribod na a person that cannot number 
•twenty, tell the day* of the week, doea not know hi* father or mother, bia own afio, 
•etc. A person de.n{ or dumb from hi* birth, who has no means of learning to dis- 
'criminatc between right and wrong, or of understanding the penal enactments of the 
daw, n« applicable to particular olIenceR, is nn idiot; but if it can be shown that he 
hasthe u«e of understanding, which many of that condition discover by signs, then 
he may be tried, convicted, and presumed to be punished, nlthouph prreat caution 
•should be obser\‘e<l ill such proecedings.* 

(2) A person made non coui^ms tnenlti by sickness is excused in criminal 
rases from such nc*s ns are conimi*te<l while under the influence of his disorder * 
■Several causes have been nssign«l for this disorder : surb ns the distemper of the 
humours of the body ; the violencoof a disease, ns n fever or palsy; or the concussion 
•or hiirr of the brain ; and, ns it is more or less violent, it is distinguishable in kind 

or degree, from a particular denirntta, in respect of some ]*articulnr matters, to a 
total nlienation o! the mind, or complete madness.* 

(3) A lunatic is one wbo is affectc<l by bis disorder only at certain periods 
and vicissitudes, having intcn.*als of rca.soii Such a person during his frenzy is 
cntitleil to the Mine imlulccnce as to Ids acts, and stands in the same degree with 
•one whose disorder is fixwl and permanent.* 

That is the species of madness callcil lunacy, where persons arc subject to 
temporal*,’ paroxjTnis in which they arc guilt)' of extravagance, such persons 
•pommitting crimes when they are not affected by the malady would bo. to all 
intents and purposes, amenable to justice: and that so long as they could distinguish 
•good from evil, tlicy would he answerable for their conduct. And tliat is the 
species of insanity in wliich the patient fancies the existence of injury, and seeks 
an opportunity of gratifying revenge by some hostile act, if such a person be 
•capable ui other respect* of distinguishing right from wong, there would he 
no axcuse for any net of atrocity which he might commit under this description 
•of derangement.* 

Madness is permanent. Lunacy and madness are spoken of as acquired 
insanity, and idiocy as natural insanity. 

(4) As to persons who are drunk, see s. 85, in/rn. 

1. ‘ At the til' ■ "f ' * ** • •" .»•. -. r 1 r- 

it must clearly be 

accused was labom ' 

not to know the nature and quality of the act ho was doing or, if he did know it, 
that he did not know ho was doing what 'vas wrong. * If he did know it, he was 
responsible.’ A plea of insanity at the time of trial %vill not avail the accused.® 
In such a case ho will bo tried in accordance with the special procedure laid down 
•in the Code of Criminal Procedute. 

2. ‘ Unsoundness of mind.'—^Whether the want of capacity is temporary or 
permanent, natural or supervening, whether it arises from disease, or exists from 
the time of birth, it is included in this expression. Thus an id'ot who is a person 
•without understanding from bis birth, a tunatio who has intervals of reason, and 

* Rassell, 118 ; ArchboM 23, 1 Hale P.C. ca«e, Oolhnaonon Lunacy,p. 480 

34 * Third question and answer m iPNagli- 

* 1 Hale P. C 30 UiC» tatt, (1843) 10 C & F. 200,204 ; Edward 

* Russell, 119 ; 1 Hale P. C 30 Oxford, sup. Punoram Dots, (18G7) 7 W R 

* Ibid. r. 120 j ibid, p. 31 (Cr) 42; Jugo Mohan Mah, (1875) 24 W. R 

* BetUngham's case, Collmson on Lunacy, (Cr) 0 

.p. 636 5 Eduard Oxford, (1840) 9 C & P 625, ’ Ilarla, (1906) 26 A W. X. 193 

633 ; O^ord, (1831) 6 C & P. 168 ; UadJUJd’s • Nota Bam, (1866) P. R. Xo 50 of 186C. 
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a person 'nlio is mod or delirious, ore all persons of “ unsound nrind.” 


[cnip. 

There arc- 

^ f' .. . 


irresponsibjo, must roacu inai aegreo tviticn la uc^enued in tiiu mtucr pari' oi vfiig. 
exception. 

If ft person is of unsound mind, jie is to be judged by tlio ordinaij’ niJes fo' 
regard to inMnitj*, no wnttor whether the insanity arose from disease of the brain' 
or from persistent indulgence in intoiticating drugs or liquor. * 

An idiot or lunatic, oven if he is conscious of his act, has no capacity to know 
its nature and quality, and is therefore not rcsponsiblo. Mad men, espedahy 
those under tho influence of some delusion, may have capacity enough to know 
tlic nature of t)io act, but unless they also know that they ore doing ‘ what is either 
wTong or contrnij' to low,' they aro not responsible. A common instance is, where 
a man fully believes that tho act he is doing, e.y., killing another man, is done by 
tho immediato command of God-* 

“ It is only unsoundness of mind which materially impairs the cognitive 

faculties of tho 1 '• •:? .• .' ••• .1 •• - 

bility, tho natur • .i: 

as would make ' ;; .: . ‘ • ; •! * .•••<• : . ‘ 

is doing what is wrong orcoatroryto law... A person strikes another, and in coa- 
sequence of an insane delusion thinks ho is breaking a jar. Here ho does not know 
the nature of tho act. Or ho may kill a child under an insane delusiomtliat he is 
saving him from sin and sending him to heaven. Here he is incapable offknowing 
by reason of insanity that ho is doing what is morally wrong. Or he mhy under 
an insane delusion boUevo an innocent man whom ho kills to be 0 msn/tW was 
going to take his life ;in which case,by reason of his insane delusion, hoist incapable 
of knowing that ho is doing what is contrajr to tho law of the land.”* I A ijerson 
whoso cognitivo faculties arc not so impured as to make it impossible flor him to- 
know the nature of b»a act or that he was doing what was wrong or cokatrarr to 
law is not e.xomptod from criminal responsibili^. * V ^ 

It is nc-t every kind of frantio humour or somothiog unaccountable iny a msaV 
actions that points him out to be such a mad man as is to be exempted 1 from 
punishment: it must be a roan that is totally deprived of his understandiAsig sad • 
memory, and doth not know what ho is doing, no more than an infant, a tan a 
brute, or a wild beast, such an ono is never the object of punishment. * Wmnt of 
any motivo for tho doing of an act cannot be taken ns eridence of mai^Ueal 
tendency.® * 

Partial delusion.—Whether a person who, under an insane delusion as fo\fhe- 
existing facts, commits an offence in csonsequence thereof, is to be therefore oxcusd^d 
depends upon the nature of the delusion. If he labours under a partial delusio/fl 
onlv, and is not in other respects insane, be must be considered in the same 
tion as to responsibility as if the facts, with wspoct to which the delusion exlista, 
were xeivl. For example, if under the influence of his delusion, a person supposes 
another man to be in the act of attempting to take away his life, and ho kills dist 
man as he supposes iu seU-deioDce, ho wo^d bo exempt horn piwisbment Ifl lis 
delusion was that the deceased had inflicted a serious injurj’ to his character Aad 
fortune, and k-illed him in revenge for such supposed injuiy, he would be liable^ to- 
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punUhment.' 14 a person nfTlictod with onin^nno delusion, in respect of one or mom 
particular fiulijoct or person, commits crime, knowing that ho was acting contrary 
to law, but did the act complained of vitb a view, under the influtneo of an insane 
delusion, of redressing or revenging some suppose<l grievance or injur}', or of pro¬ 
ducing some public benefit, he is nevortlieless punishable according to the nature 
of the crimo committed.* 

Moral insanity.—This is a form of insanity when a man’s intellectual faculties- 
are sound, hut his moral sense is aficclctl or diseased. The functions of the mind; 
are of a twofold nature—those of the intellect, or faculty of thought, such as per¬ 
ception or judgment; and those of the moral sentiments and afiections, the pro¬ 
pensities and the passion ; and the latter ma)' bo diseased whilo the intellectual 
faculties are sound.* " \Ve learn, however,., .that insanit}’ affects not only the 
cognitive faculties of the mind which guide our actions, but also our omotions- 
whirb prompt our actions, and the will by which out actions ate peiformcd. It 
may be that our law, like the law of Kngland, limits non-Uahility only to those 
cases in which insanity nflecta the cognitive faculties ; because it is thought that 
those are the casc-s to which the exemption rightly applies, and the cases, in which 
insanit}* affects only the emotions and the will, subjecting the offender to impulses, 
whilst it leaves the cognitive faculties unimpaired, have been left outside the 
exemption, because it has been thought that the object of the criminal law is to- 
make people control tbeir insane as well as their sane impulses,. .IVe are not 
prepared to accept the view as generally correct that a person is cnt'tled to exemp¬ 
tion from criminal liability under our law in cases in which it is only shown that he 
is subject to insane impulses, notwithstanding that it may appear cleat that hia 
cognitive faculties, so far as we can judge from his acts and words, are left 
unitnpairetl.*’^ 

Tlie delusions which indicate a defect of sanity such as will relieve a person 
from criminal responsibility, are delusions of the senses, or such as relate to facts 
or objects—not mere wrong notions, or impressions, of a moral nature, and the- 
aberration must be mental, not moral, to affect the intellect of the individual. It 
is not enough that they show a diseased or depraved state of mind, or an aberration 
of the moral feelings ; the sens© of right and wrong being still, although it may be 
perverted, yet not destroyed, and the theory of a moral insanity, or insanity of the 
moral fecUngs, while the sense of right and wrong remains, is not to be reconciled 
with tlio legal doctrine on the subject.® The circumstance of tlio prisoner having 
acted under an irresistible influence to the commission of an offence is no defence 
if at the time he committed the act ho knew he was doing what was wrong. " If 
an influence be so powerful as to bo termed irresistible, so much the more reason 
is there why we should not withdraw ar ' 
it. There are three powerful restraints 

the person who is suffering under such ■ ■ ' 

restraint of conscience, and the restraii ' * 

held a legal excuse, rendering the crime dispunishable, you at once withdraw a 
most powerful restraint—that forbidding and punishing its perpetration.”® 

The circumstance of an act being apparently motiveless is not a ground from 
which the existence of an irreristible influence can be inferred. Motives exist un¬ 
known and innumerable which might prompt the act. A morbid and restless but 
resistible thirst for blood would itself be a motive urging to such a deed for its 


^ Fourth question anti answer in il’Nayh- 
ten's case, (1843) 10 C. & F. 200 ; Ghatu Pra- 
manik, (1901) 28 Cal. C13. 

* First question and answer in 2I’Nagh- 
Un's cate, gup.: TotenUy. (1803) 3 F. & P, 8.19. 

* From the speech of Sir Alexander Cock- 
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■^vnx TGlief.i It is dangerows giound to take to say that a man must bo insane 
because men fail to discern the motive for his act, * 

Insanity brought on by drunkenness.—In a recent case the House o! Lords 
have laid down after a review of English cases hearing on the subject that insanity, 
whether produced by drunkenness or otherwise, is a defence to the crime charged 
■only under certain circumstances. E\idence of dninkenness winch renders the 
•accused incapable of'forming thespecihe ‘intent essential to coustituto tlie crime 
ought to be taken into consideration, with the other facts proved, in order to 
deteiroine whether he had that intent. In this case the accused ravished'a girl 
of thirteen years of age and in furtherance of the act of rape placed bis hand upon 
hex mouth and lis thumb upon her throat, thereby causing death by suffocation. 
The sole defence was a plea of drunkenness. It was held that drunkenness was no 
defence unless it could be established that the accused at the time of committing 
rape was so drunk that ho was incapable of forming the intent to commit it (which 
was not alleged), inasmuch as the death resulted from a succession of acts, the rape 
4xnd the act of \'ioIcace causing suffocation, which could not be regarded indo- 
pendcntly of each other ; and that the prisoner was guilty of murder. ® 

Drunkenness is no excuse, but deltnum treineyis caused by drinking, and 
differing from drunkenness, if it produces such a degree of madness, even for a 
time, as to render a I’crson incapable of distinguishing right from wrong, relievos 
lilm from criminal responsibiUty.* l! voluntary dnmkenncss has caused a disease 
which has produced such incapacity as is mentioned in this section then the act 
will ho excused, though the disease may bo of a temporary nature.* The accu<icd 
while proceeding towards his field met a boy who was returning home, and ^rifhout 
speaking a word I'c killed the boy with a single stroke of a club ns Jio passed ami 
then made off across a filed. The blow dealt was unpremeditated, there bring no 
quarrol or dispute of any kind. Tlio evidence showed that the accused was addicted 
to intemperate habits by e.xcc.’ssivc use of opinm, and that for somo days bcloto 
and after killing the boy the accused was lrrosj)onsibJo for his actions. It was 
held that the accused was incapable of knowing the nature of his act or that ho 
was doing wliat was either wrong or contrar)' to Jaw. • The accused after jwirtak' 

ing of into.xicating liquor walked two miles in the sun to a village where he was hit 
on the head b%- another person He pursued that person to a certain house, hut 
not finding him there he attacked and wounded with a cliih five women who were 
in the house. The Civd Surgeon thought that the accused was not fully lespcu^- 
ibla for his actions owing to the mental state caused by the wound on the head, 
the alcohol he had taken, anti the walk in the sun It was held that the fnets were 
not sufficient to bring the ra«e within the provisiuns of this section Th<* toon 
* unsoundness of mind ' cannot be construe<l so wuIpK «s to cover the- lo^s of s<01- 
control following a hostile Mow on the head. The assault on the women was the 
outronie of liostiJc rage.* 

Homiridal mania. Homicidal mania or nionomaTiia « commonly defiWMl to 
a state of partial in*anity. ae<%inij’anierl by an^ iml’uLe to the iMjrpotrution “f 
murder, fnuti whuh it is also sometimes callwl impuliivo or parotysinal maaia» 
Tlvere mav or may not l>e oidene,* of intellectual aberration, but tho niain feature 
of the disorder is th** e.tistencf of a destructive impuLo v?hnd>. hke a delustoR, 
caiira*t l-e cvntroJIM by tf»e patieiji This iinjiiibe, thus dominating over all 
other a jwrson to destroy tho'ie to whom he ^ mo^t loodly attach'-*!, 

or anv or.** who may I*** iavolv*-*! in hir deludon .‘^urcetnnes the impulse is Jong 
but Cf*e<'«ra!-’l and re-traiR«!; thef may merriy signs *»! d,'pf'-suon and 


* Uitn't, j r. it y. Cf- 
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* />/'•#. '/“sji II (4,1 r,f.3 
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J'rr •T '? of iijiwM/*. *• »<II *• rv-orr/rif or tTAi-WArtl 

Vi.t io If*'! io R r J ih** »Ki'-h rr.^y I-* fMnr on 

wj'Hn i!*" T in-!. ,\* in ni'i'!*! r.*r.j». tr.^ni of iJ.oi-* «hi *rf in Ka! i?« of d^ilr 
1) *• K«'o Irfv-, f.r»» »«*nT:f '!«! IiT th" ttr‘. o! rniml-'r, nn'l 

i!if n for f f»i imif l'"l fo l!ut f<*r1atn of lanrnicn 

rrr f‘o*i!iiri. ri'’*3''0'! Hi iS* tirr***- mn'i K«t<* I-o^n *yrnj'lom« of ir-Mnlty. 

Of/BJ-Kirtftllt i!j«* h' 1 of ritinlft j» «il!i cr^^l »!<‘!i!rf*ration. sr.'l Aj^pA- 

r*n,il» wii’i »!] Oif nut) •»f ♦At.sU * Ilnrr.jfvlAl in*r.i»<-« r.fo.1 hA\p no rnolivo to 
l}j" rfirn* * 

trrrtWtf iMtr.iij.— Ii )» »>i'! tI*Ai t'n pAtlKnlAt fwrAi.or,* rT'-fn «rp 
iT 7 «ijriTi»l cr ir 7 »»:»ii 11 " to lill. to »*,*■»], 07 to I-nm. ao'! nnflrr th*? in* 

fltnTifp <il in'.pnl*f* 1 ! py K'nifttm*** fonitrit a'-I* whi'^S wo'jl'l olliffwi^o I>o 

Hifofjr.!!* *7770''* It «o*itl 1-* to •l/'nv tSf jlitv that hucIj 

jnijr.l-'f* mux tK-rijr. or tl p f**-! t!i»t iKp\ Ha'p n<‘'njf7ol nn'l K»'p I-p^n Artp«l on. 
Itoiah'-o* Aro fi'on irj whuh ili" impul»p wi* Mt ao-I rr*«:«iorJ Th" only qnp^lion 
wlitfh t'|p of ►tjfli ran r»i»'* in th^ AilniinutrAlJon of rrimin.i! 

ju»iK<f j». wlifilipf tl'P pATtjoulAf impul»p «• roAlJy a* wpII b« unrr- 

iw*io<l. If il »"H* ino'j'ii!*!", titp |‘pr*>nn Aoru»^l j* ontiilol in I .0 An^tfittM, l>pcAtj«o 
tlip Art votild riot llipn I'P xoltmtara Bn<l not prof-rrl) 1 i« Art If th« impulw* 
tofiMiMp, tJip f»rl that il j'rnoof*lf«l from tli*oAw» j* norsnim At a!I If a man’A 
Tuno* arrrr »o irriiAio'l I'V a ItAl-yVorrin? that hoin»lAntIv IjlIfrI it, huact trouM 
i*p rnunlrr ; il trouM not Int inHnlrf if th* Aamr irritAimn nnii tho corK^powl- 
inc rlr-no vrtp pto-Iuor*! !*>• »otnp inirmal TK* pTPAt ohjort of tho crimi* 

nal Uw 1 * to imlurr projilr t^i onritrol impul^ra ; an«I tJirro »• no rt*.v*on whv, if thoy 
can, thoy rhouM not cuntrol in^an** a* trril a« mO" impul'r*. The proof that an 
irnpuho xra* irtr^irtil'l'* <!pi*pn<J« pnr.npallv on th" nrnin>»tAnrm of tljp particular 
rA*p The r<in'Tn<'n'''‘l An<i tho »tioncp*t ca»^ Ato thov» of womrn who, nitliout 
molnr or ronrralfnrnl, LiIl tlinf cluMtm aftrr tr«Arr> fn'm clultl*l>«l.* 

3. * Nature flf the act or what it either wrong or contrary to law.'—Tho 
•juf'tiiiii III r.irli cA'p iiiui'i I'r. wlirtlirf iho orcuscti prrtoii xvos in a atntc to know 
Uio n.iturr of thr act aii'l it.* cnmmal chimctrr 0 * ocninxl lUn law of the land. 
That i*. It mu*t t»o fl'rrrtaiiifd whether hr wax cemriou* of doin^ wlmt he ouslit 
not to do 

If the Acru»<'*l Wore convaoa* that iho act w.a.* on« wluVh ho ou;:Iit not to do, 
nml if th'* net wii* at tho name tinir rnntraiy to thr law of tim I.ind, ho ia puni''habK'. 
in* hnliility xriU not ho diniim^ltfd if he did thr net compl.aini^d of with a view, 
toiffrr thf iiijlufuce rf iiiviite drluHon, of rMrrjwin;; or rvxcn;:in" some supposed 
prievaner or injur}', or of proiluctnp aom** puhhc Wncrit, it ho know that ho was 
aclinp contrar}' to laxv.* A jiprwn niav bo l*oth iii.'vinu and re*j>onsiblo for Ids 
action.*.* ^Miere a man deliberfltrly niunlcrrd hi* wifu under tho belief that she 
was haunted by evil ap'rit*. and that if he killnl her tlio ovil Bpirits would leave her, 
ho was held puilty of murder.* 

The inquir}* must bo directed to the particular thinit done and not to any 
other, becau.*o a man may bo responsiblo for sonio thinps, and not for others. 
Thus cvcr}'thmp depends on tho attitude of tho prisoner’s mind with regard to 
tho particular act clurged against him. If it was n guilty mind with regard to 
that act, its general derangement will not bo an oicu*e. Thus, in tho case of Lord 
Ferrers, who was tried before tho House of Lords for tho murder of his steward, 
it was shown that ho was occasionally insane, and incapable from b's insanity of 
knowing what ho did, or judging of tho consequences of his actions, but as it 

X Taylor'i iledical Junaprudence, Vol I Sovthttt, (1805) 4 F. & F. 864} Letgh, {I860) 
,..u T*i « CA« B''*' 4F. &F.016. 

• Datis, (1881) 14 Coi 663i 604 ; Lathhman, 
(1923) 2Sa\.L.J, n.IlO. 

• Beat AU. (1017) 3 P. L. W. 356. 
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appearfjd that the murder wan deliberate and the Earf knew what he was doin<' 
he was executed. ^ ' ' • . . 

Any disease which bq disturbs the mind that you cannot think calmly and 
rationally of all the diderent reasons to whidi we refer in coasiderin" the ri"ht' 
ness or wrongness of an action—any disca^ wliich bo disturbs the mind that you 
cannot perform that duty with some moderate degree of calmness and reason 
may be fairly said to prevent a man from knowing that what he did was wron^, * 

Where the unsoundneas of mind deposed to is not such as would make the 
accused incapable of knowing the nature of the act, or that he is doing what is 
contraiy to law, he cannot be exonerated from responsibility for crime under this 
section.® 

HomIcWe by a person suffering from fever—Where an accused, who was 
sufiering from fever which caused him while suffering from its paroxysms to be 
bewildered and unconscious, killed his children at being annoyed at their crying, 
but ho was not delirious then, and there was no evidence to show that he was not 
conscious of the nature of his act, it was held that he could not be entitled to pro* 
tection under tbis section.^ 

The accused stabbed a child (his brother’s wife) with a sword and kihed her. 
ITo motive could be assigned for his attack on the child, and it appeared that he 
had been in the habit of treating the child kindly and affectionately. He was 
suffering from fever and want of food at the time, and the medical evidence showed 
it was possible that the act was committed under a sudden attack of homicidal 
znacia. It was held that he was liable for murder. ® 

HomlcItJe by a CaDja»stnekw.—The accused, an habitual genyo-smoker, killed 
hia wife and children, because she quarrelled with him and objected to go to a 
village where he proposed to go. It was held that until the occused’s habit of 
amokinc ganja had induced in him such a diseased state of mind as to make him 
inespabw of knowing the nature ot bis net or ctiaunaVity, tbis eection did not 
Apply in his favour.® 

Homicide under (h« (nQuence or religious estbmlasis.—AVhero a father eacri' 
ffeed bis son because wealth had not accompanied the son’s birth and after¬ 
wards cut his own throat as a protest against his deity’s injustice, he was held 
guil^' of murder. The Court said ; Although there may have been some 
debtee of reUgious enthusiasm or even hallucination, there is nothing to show that 
Bisben (the ^tber) killed his child whilst in a stato of mind that iacapacitatedi 
him from knowing right from wrong. It seems to us rather that ho did expect 
to receive some worldly benefit from the sacrifice ol his son, and thot wealth would 
<omo to him, and his dead child be restored to life again together.”' 

Mclsncholle homicidal maDla—Tho accused who was charged with commit¬ 
ting murder was a young man of weak intellect, and the motive actuating the 
offence was trivial and inadequate. As soon as ho had killed his uncle by hacking 
him on tho head and neck with a sworf, the prisoner rushed about, brandishing 
lus weapon and shouting ” Victory to Kali.” Ho attempted to atriko other 
persons including hia own father. IVhen the paroxj’sm had passed off, during the 
police inquiry, the prisoner appeared to be rational, but immediately afterwards 
he dovelojxjd aphasia, attemptod to commit suicide and was undoubtedly insane 
from that time for a period of five years. It was held that the above were the 


(lOtS} JS O. C. 321. 

* labtkman Va^dv, (1880) 10 Hem. 612. 

* rtHtcOMami, (1880)12 iM. 4SV. 

* SalhcramnLii RamU, (1800) !■< fiem. 
aoi ; TtHMun Phopi. (lO-'S) 27 G W. K 200. 

* pHhfftdharte Kahar, (1007) 7 tV, Xl. (Cr, 
&f. 69 
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-signs and indicia of insanity as expressed in works on the subject of medical juris¬ 
prudence, and that the prisoner was suffering from a fit of melancholic homicidal 
unania at the time ho hacked the deceased with the ^word and was, by reason of 
■unsoundness of mind, incapable of knowing that he was doing an act which was 
"Wrong or contrary to law, and therefore ho was not guilty of murder.' 

Honilcide under the inHuenee Qt morbfd teeDng.^Tho accused was seen near a 
boy who was playing in a public place. Some hours afterwards the child’s dead 
body was found there ; the throat was cut and there were marks of a violent struggle. 
T ’ . 1 ,. , ... .circumstances 

. • • . . . . Qorbid feeling; 

■ 1 • ■ ,■ ■■ .t he was guilty 

•of murder.* 

The accused killed his wife and child. There was no motive to explain the 
double murder and the accused admitted without reservation what he had done 
and made no attempt at concealment or escape. According to the accused his 
mind was a blank at the time of the occurrence and he was not conscioiis of what he 
did. There was some evidence that the accused had not been quite himself, and that 
the had been disturbed and distressed by the shortage of cloth, rice and fodder. 
There was no reliable evidence that his intellect was deranged. It was held that he 
was guilty of murder. * 

Homlcidewlthont motive.—Theacertsed, a soldier, shot bis officer through the 
■head; the only evidence for the defence being that the act was sudden, without 
apparent motive, and that he had been “d'?"*-*-*. /r,,,. 

under depression. It was held that was: . • . . ■ ' • , i 

that the sole question was whether the ' . > > .! 

that bis expressions soon after the act v • . . .’ . i 

inadequacy of motive was immaterial, th . . _ . ’ * ■ ‘ 

Homicide under the lonueoce ot Insane delostoos caused bjrlossot blood.—A married 
■woman Idlled her husband unmediately after an apparent recove^’ from a 
disease wluch caused a great loss of blood and brought on insane delusions of the 
senses, and which had been renewed at the time of murder. It was held that she 
.had not been m such a state of mind at tbe time of the act as to know its nature or 
be accountable for it. * 

Homicide by a penon in a paroxysm ol Insanity.—Where a married woman, fondly 
attached to her children, and apparently most happy in her family, poisoned 
two of them, but it appeared that there was insanity in her family, it was hold she 
'Was not gmlty as she had been in a paro^sm of insanity at the time of the act. • 
Homicide by a monomaolac.—-AVhere tbe accused, labouring under a notion 
that the inhabitants of Hadleigh and particularly one C were continually issuing 
warrants against him with intent to deprive him of his liberty and life, shot C, 
it was held that the prisoner laboured under that species of insanity which was 
•called monomamac and was therefore not liable for bis act. * 

Homicide by a person soHering from a failure of reasonlns powers.—Where tbe 
accused cut bis wife’s throat without any rational motive, and was captured at 
once without any attempt on his part to escape or offer resistance, and the evidence 
showed that before the commission of the offence ho suffered from a failure of 
reasomng powers and also that he eutert^ed delusions as to dangers which threat¬ 
ened his wile. It was held that the facts proved unsoundness of mind which pre¬ 
vented the accused from knowing the nature of bis act.® 

1 Kotn, (1<J05) 10 a W. N. 725. • Law, <1862) 2 P. & F 830 

* Burton. (18C3) 3 F. & F. 772. • Tv^e, (1862) 3 P. i P. 247 

* (1919)23 0. W.N. 621, ’ OJonf. (1831) 5 C & P. 163. 

-.29 C. L. J. 209. • DU Gazi, (1907) 31 CaL CSC , 2Iu9aniMt 

* Dixon, (18C9) 11 Cox 311. Anandi, (1923) -45 All. 329. 




OCNCRAL KXCEmOKS. 


165 


8EC3. 81.] 

atirpristng that in moments ol mental excitement this restraining phantom easily 
fades from view, and acts arc done that iihock and surprise educated and larr- 
ahidinc men, and give them on impression that mental derangeraont alone can 
account for such criminality. It is such an impression, no doubt, that led the 
District Magistrate in tlie present caso to his finding of what has been called ‘ inferen¬ 
tial insanitv.’ But it was an erroneous inference. It probably arose from on 
unconscious hut natural tendency which wo all have of judging others by ourselves. 
The Magistrate having concluded with case and certainty that ho would never have 
committed such motiveless acts of violence except in a state of insanity, proceeded 
to infer that nobody else, including the criminal licforc him, would likewise do them 
except under a like disability. Wo often hear the expression ' No one but a mad 
man would do such a thing’: but a closer examination will always convince the 
speaker that ho is measuring others by the standard of his own mind, and running 
all the risks of inaccuracy which attend upon the custom of drawing general con¬ 
i' ‘ '.V’ •• y • I- .1 '".-roftheargu- 

■ ■ • i« ■■ •• • ' : . nding people 

• .1 ■ ■ ■ " • . • • '■ ■ . • ill be esrident 

to everybody. Circumstantial ondence, to justify a judicial finding solely based 
on it, must bo of a kind which excludes all other reasonable and probable hypo¬ 
theses except the one set up. The accused in tbU case suddenly wounded two men, 
apparently without motive, and laughed when questioned about his conduct shortly 
after. Such conduct is of course consistent with his being insane: but it is at least 
equally consistent with the mere indulgence of a s.avage but leasomng instinct— 
with a brutal but perfectly sane dcsiro to cause bloodshed—with a foolish and reck¬ 
less hut still not insane cra\'ing for notoriety—and with possibly one or more of 
several other rational and culpable stntos of mind. Therefore accused’s conduct 
alonec •v. 
of any ■ , ' ' • • • . ■ ‘ 

■with ec ■ ' I . • *'. 

by any . ‘ • . j . ’ • • • 

■cause for impairment of the intellect, or of a single display of previous or subsequent 
eccentricity on the part of the accused ; and it is therefore impossible to sustain 
■the inference upon which accused has been discharged. On the contrary, his 
conduct in rumung away and concealing b'lmself in the house of a friend in another 
village, immediately after he had wounded the two men, seems to me a strong 
indication of the existence of a consciousness in hb mind that he had done what was 
wrong. So that, even if wo could infer the presence of a certain amount of mental 
derangement, it did not amount to legal insanity, since the cognitive faculty had 
apparently not been destroyed by it.”* 

Onus.—^Xhe burden of proving the defence afforded by this section rests on 
the prisoner.* But if it is apparent from the evidence on the record, whether 
produced by the prosecution or by the defence, that a general exception would 
apply, then it is open to the Court to consider whether the evidence proves to its 
satisfaction that the accused comes within the exception. * Mental derangement 
a year previous to the act being committed, combing with peculiar circumstances, 
have been held sufficient to shift the burden of proof. • The evidence must prove an 
alienation of reason preventing the moral sense.® 

Procedure.—The procedure for the trial of insane persons is laid down in 
•Chap. XXXIV of the Code of Criminal Procedure 


* Ealay KtMn, (1904) 17 C. P. L. R. 113, 
124. 

* Irapa. (1895) Unrep. Cr. C. 818; *Via* 
■All, (1904) 25 A. U’. X. 2; Kaiay Kuan, 
sup. Chandu Lai, (1923). 21 A. h. J. R. 776. 
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'(but resistible) thirst lor blood, \7ould itsolf bo a motivo urging to such a deed for 
.its own relief. But if an influonco bo eo powerful as to bo termed irresistible, ?o 
•mucli the more reason is thcro why wo should not witlidraw any of the safegnards 
•tending to counteract it. There are three powerful xeatraints, all tending to th© 
assistance of the person who is Buffering under such on influence—the resfraintof 
religion, the restraint of conscience, and the rc.‘?trflint of law. But if the influence 
'itself bo held a legal excuse, looderin" the crime dispunishable, you at ones with¬ 
draw a most powerful restraint—that forbidding and punishing tbe murder.’ 

" These remarks are very pertinent in n country whore wo have constantly 
•to deal with criminals upon whose savage instincts neither religion nor conscience 
■ can be seriously regarded as restraints, and who can only be kept from the most 
atrocious enmes against the persons of othcm'hy their fear of the law. Ifuxnan 
nature is mauifold. Man, at /n's best, is only a very highly develop^ animal, 

• witli all the instincts and passions of the inferior animab. In him they ate softened, 
^modified and controlled by generations of civilization and education, and re¬ 
strained by example, social opinion, and the fear of punishment in this world or th© 
next. 3Ian, at hia rcorst, is very little above the lower anijnals, and is onlv made 
more dangerous by that reason which distinguishes him from them. With him, 

• criminal longings are natural and familiar, and ho is only kept from yielding to 
them by a dread of punishment. Cruelty—that is, a desire to inflict suffering for 
'the pleasure of wdtnossing it—is a naturalinstinct. Wo find it in the highly civilized 
and educated despot who is freed from all rostmintby the possession of absolute 
pouer: wc find it in all classes of reasoning manldnd; wc find it in cluldrea who 
ate left toJoUow the promptings of their own natures: and we find it in nearly all 
the lower animals. It is this natural instinct whidi lends to a real battle far more 

rintorust than is conveyed by the most scientific of sham fights, not only to those 
fighting, but to those looking on, whatever may bo the excuses and justifications 
used to cover tlie bloodshed. It is because of this natural instinct that the most 
! humane, educated, highly civilized, and sometimes most religious, sportsmen are 
conscious—verj clearly conscious—of a greater pleasure in shooting at living game 
than at inanimate targets of any land, however carefully devised to satiay the 
iinere desire for sidll in the use of weapons. Many other instances of the kind might 
be put forward. Education, religion, civiliratiou, all strive to covet up or find 

• excuses for this blood-thirstiness, but it is there as part of our animal nature: it 
may be controlled into absolute impoteneo, but it can never be eradicated. 

“The crime called ‘miming omoA:’ is common enough in India. In some 
-.few cases it may be due to real insani^, or to a temporary mental disorder caused 
by drugs or other intoxicants. But I believe that in the majority of cases it is 
inothing but the reckless indulgence of a natural deriro to Wil. iThe records of 

• criminal justice in India teem with cascss where tbe injury infiioted bv the criminal 
•on his victim is out of all proportion to the motive or provocation which gave rise 
"to tbe crime, and this, where there has not been the least reason for suspecting any 

- degree of insanity. I have, in my own limited experience, had cases where a young 
boy, some 15 years of age, killed his sleeping father for the sake of getting hold of 

- five rupees in the pocket of the latter; wljere a young man killed his eleoping mother 
after dehborate premeditation, because of a potty dispute as to his share in th® 
-family rice crop; and where a perfectly sane and affectionate father dashed out 
the brains of his favourite child—a boy 2 or 3 years of ago—in order to point s curse 
at a creator who was pressing him for a petty debt. Each of these cases aimply 
shewed the breaking'out of a naturally sav^e nature, through the feeble, artificially 

- crea ted, restraint which usually kept it down. 

“ In the cases of a large majority of Indian rustics of the class of the accused, 
■tho lack of education and the narrow vista of a ■villago life, result in their haying 
only a vague idea of the power of the law, and their want of knowledge and imagina¬ 
tion prov^ts them from realising anything even approximate to the more serious 
-of the consequences that may ensue from disobedience to it. It is not therefore 
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nn intorruicratfi »:«(* ol it, n< you would if In' Imd a diflorimt kind of weapon; 
■ Imt whero a dangerous iu<tnjment is us«l, wliicli, if used, tntnt produce prievou'* 
l)od)ly harm, dninkcnncss ran have no effect on flic consideration of the malicious 
•intent of theparty.”* 

Although pimple fron7.y occa5ione<l immediately by drnnkonnesa is no excuse* 
yet if liy one or more such ]*rnctices, nn halutmtl or fixed frenzy ho caused, though 
this madness was contracteel hy tho vice and will of tho party, yet this habitual 
and fixed fronr.v thereby caused, puts the man into tho samo condition in relation 
'to crimes, ns if the same were contracted involuntarily at first,* 

1. ‘Without his knowledge.'—If a man is mode drunk through stratagem 
■or tho fraud of olhors, or through ignorance, or through anj' other means causing 
ijitoxication without the man’s knowlo<lgc or against his will, ho is excused. If a 
person, by the unslcilfulncss of his physiciAii, or by the contrivance of his enemies, 
cat or drink such a thing ns causes such a temporary or permanent frenzy, this 
puts him into the same condition as any other frenzy, and equally excuses him.* 
86. In cnscs xvlicrc an act done is not an ofTcnco nnlcs? done 
with a particular knowledge or intent, a person 
A ^'’ho docs tho nct in a state of intoxication shall be 

or knowledge com- liable to bc dealt xvlth as if be had the same know- 

i^'inSxic«lS° "’““la ll'"'® ''“d '1 •“! ''“‘I not t>oon 

intoxicated, unless tlic tiling wiiicli intoxicatedliim 
was administered to Iiim witliouthis knowledge or against his will. 
OOMMENI. 

Ab certain puUty knowledge or intention forms part oi tho definitions of many 
•offencos, this section is proxnded to meet those cases. It says that a person volun* 
tarily drunk will be deemed to have tho samo knowledge as ho would have had if 
ho had not been intoxicated. 

In England it has been held that \vhere the intention of a person commit¬ 
ting a crime is an element of the crime itself, the fact that bc was intoxicated at 
the time ho committed tho act may be taken into consideration in considering 
whether he formed the intention necessary to constitute the crime.* Recently, 
•in Hex V. Beard,^ the Houso of Lords after referring to various cases have laid down 
•that evidence of drunkenness which renders tho accused incapable of forming the 
specific intent essential to constitute the crime should be taken into consideration 
with the other facts proved in orderto determine whether or not he had this intent. 
Evidence of drunkenness falling short of a proved incapacity in the accused to 
form the intent necessary to constitute the crimo, and merely establishing that his 
mind was cflected by drink so that he more readily gave way to some violent 
passion, does not rebut the presumption that a man intends tho natural con¬ 
sequences of his acts. The Court of Criminal Appeal has held that intoxication may 
' reduce homicide to manslaughter.® It has also held that drunkenness is not 
-a good defence unless it can be possitively proved that it was of such a nature 
that the accused did not know the difference between right and wrong * 

The Calcutta High Court has in on early case observed : “ Voluntary 
'•drunkenness does not, of course, iialliate any offence, but it is generally taken 


' ^ ^ Per Alderson, B, in Meakin, (1830) 7 
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■Where the defence of insanity is set up in order to warrant tho jury in acquittin-^' 
the prisoner, it must be proved afBrraatively that ho is insane, if tho fact ho left in. 
doubt, and if the crime charged in tlic indictment bo proved U is their duty to- 
convict. * 

Punishment.—^Partial delusion, or the mere existence of mental disease, does- 
not exempt a person from criminal responsibility, though mental weakness caused 
by disease is an oxtonuating circumstance affecting the smtenco.^ The accused 
had intontionally killed another man, and it was found on tho evidence that ho was 
at tho time insane, but not to such a degree that he did not know the nature of his- 
act Of that what ho was doing was wrong and contrary to law. It was held fiat, 
although tho accused was not entitled to tho benefit of tins section, it was not 
proper that he should bo hanged, hut rather ht should be sentenced to transportation 
for life, so that the Government might bo in a position to make such modification 
(if an/) of tho sentence as might be indicated l;y further obscn’ation of tho prisoner. *■ 

Acquittal.—^Tho following is suggested as a suitable form of finding of acquittal- 
on tho ground of insanity:— 

“ The Court, concurring with the Assessors, finds that-did kill-by 

striking him on the head with a club, but that, by reason of unsoundness of mind,, 
he was incapable of knowing that he was doing an act which was wrong or contraiy 
to law, and that ho is not therefore guilty of the -ollcnco specified in the cha^e,. 

vie., and the Court directs that the aaid-bo acquitted, and that, under the 

pro^*i8ionB of b.- 471, Criminal Procedure Code, the said-be kept in safe- 

custody in the——pending the orders of tho Ixical Govotnmeat."* 

85. Nothing is an offenco winch is done by a person vrjxo, 
at tho time of doing it, is, by reason of intoxica- 
ot75°g° incapable of iaio\Wng the iiatnre of the act, 

mcM ty lesson oi or that lie is doinp what is oitlior ivrong, or contrai)*' 
sg8°St”his *0 •' -provided that the thing which intoxicated 

him was administered to iiim mt hout his knowledge* 
or against bis will. 

C 0 .M M E N T . 

Voluntary drunkenness is no excuse for the commission of a crime.® At the- 
same time drunkenness does not, in the eye of the law, make an offence the mord' 
heinous.® It is a species of madness for which the mad man is to blame. The 
law pronounces that the obscuration and divestment of that judgmoat and human > 
teelinw which in a sober state w'ould have prevented the accused from offendieg, 
shsJJn . ■ . ■ ■ 

hebet ' ■ ' ' * • ■ ' 

who si _ ■ 

from a madness which is not caused by any act oi the person. That voluniary 
species of madness which it is in a party’s power to abstain from, he must answer 
for. However, with regard to the intention, drunkenness may perhaps be adverted 
to according to the nature of the instrument used. If a man uses a stick, you 
would not infer a malicious intent so strongly against him, if drunk, when he made 

‘ Bodhtt Khan, (I8C0) 6 W- R- (Or.) 79; 
Boodh Data, (18C6) P. R. No, 4t of 1866. 

' ZocltUr KUn, (1871) IB W. R. (Cr.} 36. 


* Michael SioluA^m) 3 



8ECS. 6C-^7.1 


ORNEP.^l. EXOEPTIOVfJ. 


159* 


Kvcn* ninn {• free (o inflict nnv »uffcrin«r of flnninpo he^choo^cs on lii^ owti- 
person ftnd propert)*; nnd if instead cf doing this hims'’jf, he consents to its being 
done by nnotber, the doer commits no offence. A tnnn msy give nway his jiropertv 
nnd so nnotl’or nho takes it liy his permission docs not commit theft. lie may 
inflict self-torture or he may consent to suffer torture at the hatul.s of nnotlicr.*’ 
The authors of the Code s.ay : ** Wo conceive the general rule to be, that nothing 
ought to be an offence by reason of any Imrnj which it may cause to a person of 
ripe ago who, undeceived, has given a free and intelligent consent to suffer that 
harm or to take the risk of that harm. The restrictions by which the rule is limited 
affect only cases where human life is concerned. Doth the general rule nnd the 
redrictions may, we think, be easily vindicated. If Z, a grown man, in possession 
of all lus fncuitie.s, directs that his valuable furniture shall bo burned, that his 
pictures shall be cut to raga, that Ids fine house shall bo pulled down, that the best 
horses in his stable shall be shot, that his plate shall bo thrown into the sea, those 
who obey his orders, however capricious those orders may bo, however deeply Z 
may a^for^ra^l8 regret that ho gave then), ought not, as it seems to us, to bo 
punished for injuring his property. Again, if Z chooses to sell his teeth ton dentist, 
and permits the dentist to pull them out, the dentist ought not to be punished for 
injuring Z's person. So if Z embraces the Jlnhonicdan religion, and consents to 
undergo the painful rite which is the initiation into that religion, those who per* 
form tho rite ought not to be punisbod for injuring Z's person 

" The reason on which the general rule which wo have mentioned rests is 
this, that it is imnossible to restrain men of mature ago and sound understanding 
from destroying their own property, their own health, their own comfort, witliout 
restraining them from an infinite utimber of salutaty* or innocont actions. It is 
by no means true that men always judge rightly’ of their own interest. But it is 
true that, in the vast majority of cases, they judge better of their own interest 
than any lawgiver, or any tribunal, which must necessarily proceed on general 
principles, and which cannot have wifhm its contcmidation the circmnsfauces of 
particular cases and tho tempers of particular individuals, can judge for them. It 
is difficult to conceive any law which should be effectual to prevent men from wast¬ 
ing their substance on tlio most chimerical si*oculation, nnd yet which should not 
prevent tho construction of such works as tho Duke of Bridgewater’s canals. It is 
difficult to conceive any law which should prevent a man from capriciously destroy¬ 
ing his property, and yet which should not prevent a philosopher, in a course of 
chemical experiments, from dissolving a diamond, or on artist from taking ancient 
pictures to pieces, as Sir Joshua Reynolds did, in order to learn the secret of tho 
colouring. It is difficult to conceive any law, which should prevent a man from, 
capriciously injuring his own health, and yet which should not prevent an artisan 
from employing himself in callings which are useful nnd indeed uecessar}* to society, 
but which tend to impair the constitutions of those who follow them, or a publio- 
spirited-’" '■* ' ' ’ f i* -.1 i« .it... i- 

It is chie ' • ' 

it Buflicii • ■ - ■ . . . ■ . , 

harm themselves. 

“ But though in general wo would not punish an act on account of am* harm 
which it might cause to a person who had consented to suffer that harm, we think 
that there are o.tccptions to this rule, and that the case in wliich death is intention¬ 
ally inflicted is an exception. 

“ It appears to us that the reasons which render it highly inexpedient to- 
inflict punishment in ordinary cases of harm done by consent of the person harmed! 
do not exist here. The thing prohibited is not, like the destruction of property, 
or like tho mutilation of the person, a thing which is sometimes pernicious, some¬ 
times innocent, sometimes highly useful. It is always, and under all circumstances^ 
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into account as throwing light on the question of intention/’^ The legislature 
appears to have intended to xnako a distinction between the presumption as to 
knowledge and the presumption as to intention, and though ordinarily intention 
is to be inferred from knowledge, it- is not to ba inferred when the knowledge ig 
merely a legal fiction.® In a 3>Iadras case, the question as to knowledge and inten¬ 
tion which should be attributed to a dranken person has been discussed without 
unanimity on the point.® , 

A full bench of the former Chief Court of Lower Burma laid down that the 
omiaaion of any express provision in this section regarding the intention widch is to 
be attributed to a drunken man doing an act which is an offence when done uith a 
particular knowledge or intent leaves it open to the Courts to deal with the ques¬ 
tion of intention on the general principles of law. The drunkenness of an accused 
person at the time he committed the act, charged as an offence, may be and shoald 
be taken into consideration in cases where intention on the part of the accused is 
necessary to constitute the offence charged, and that the intention which would be 
ascribed to a sober man in connection with an act must not necessarily be ascribed 
to a drunken man who docs the same act. The question of intention must be deter¬ 
mined in each individual case according to the actual facts proved according to 
accepted principles.* 

Although this section attributes to a drunken man the knowledge of a sober 
man when judging of his action, it does not give him the same intention, and, tliere- 
foie, drunkenness or a state of intoxication affords a sufficient excuse for not exact¬ 
ing the extreme penalty of the law.® Though voluntary drunkenness cannot 
excuse the commission of an offence, yet where, as upon a charge of murder, tho 
question ia whether an act was prememtated or done only from sudden heat and 
impulse, the fact of the party being intoxicated is held to be a circumstance proper 
to be token into consideration. ’ The sentence of death was accordingly coxmnuteo 
•to transportation for^lifo.® 

87. Nothing which is not intended to cause death or grievous 
huit,' and which is not known by the doer to be 
«ndnof‘Soii'(o'’bo WMy to cause death or jjiievous hurt, is an offence 
hkely to cause death by leasoB of any harm which it may cause, or be 
intended by the doer to cause, to any person, 
above eighteen years of age, who has given con¬ 
sent,® whether express or implied, to suffer that harm ; or by reason 
of any harm which it may be known by the doer to be likely to 
cause to any such person who has consented to take the risk of that 
harm. 

HXUBTBATIO?l, 

A and Z agree to fence with each other for amusement. This agreement 
impUc? the consent of each to suffer any harm wbicb, in the course of such fencing, 
may bo caused without foul play; and if A, while playing fairly, hurts 7., A comnula 
no offence. 

COMMENT. 

Tliis section appears to proceed upon the maxim valent* non fit injuria: h« 
who con-sents suffers no injur)'. Tins rute w founded upon two veiy simph propo- 
sitioRS : (1) that every person is the beat judge of his own interest; (2) that no¬ 
man vill consent to what ho thinks hurtful to himself. 

* r<rGlorer.J..mJ!amSaJtoyIfJitir,(l8M) * Tvn liauf. {1012)0 I* B. K. lOO.y.B-^ 

W.n, (G*py«N>Ct. 2*. S«ry. I ‘ 0017) P* ^ V 

IT B K (1010-13) 17. ton ; TinMurrt (1022) 27 C. tV. N- 

'» A'flriX n?02) S. J. B. 030 , 500. 39 C. L J. 3*. ,, 

.VMBj<7>rtw-.{IOll)IU.B.R.(IOJO~13)105. * Uoodh/iiu. {1T. B. he. 41 cflSCfl. 

* inrt J/aK<im <jra'4£ifca,(I9I4)3S M*d-479- 
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mnnslauplitor. * If, wIuIp cnpapcd in n friendly pnnie, one of tlie players commits 
an unlawful act wherein* death is cauje<l to another, he is puilty of manslauphter. 
In such a ra«e it i« immaterial to conrider whether the act which caused death was 
in accortlanco with the rules and practice of the game. The act woufd be unlaw¬ 
ful if the person committinp it intendetl to produce a acrious injury to another, or 
if.in committinp an act which he knows may producea serious injurj*, lieis, 
indiflerent and reckless as to the consequences.* 

“ It seems al<o, that in cases of friendl}* contests with weapons, which, though 
not of a deadly nature, may yet breed danger, there should ho duo warning given 
that eacli party may start upon equal terms. For, if two were engaged to play at 
cudgels, and the one made a blow at the other, likely to hurt, before he was upon 
his guard, and svithout warning, from whence death ensued ; the want of due and 
friendly caution would make such act amount to manslaughter, but not to murder, 
because the intent was not malicious. 

“ But though tho weapons be of a dangerous nature, yet if they be not directed 
by tho persons using thorn against each other, and so no danger to bo reasonably 
apprchendecl; if death casually ensue, it is but misadvonturo.”* 

PRACTICE. 

Evidence.—Prtie-flgM.—Although all persons present at and sanctioning a 
prize-fight, where one of the combatants is killed, are guilty of manslaughter, yet 
they are not such accomplices as require their o\*idenco to bo confirmed, if they 
are called ns witnesses against other parlies chained with the manslaughter * 

38. Notl)ing, which is not intended to cause death, is an 
Act oot jnteaded offoncc bv Tcason of an)* linrm whicli it may* cause, 
b 'com nt*'^ **ood intended by the doer to cause, or be known 

ppffon’a by tlic docT to bc likcl)* to cause, to any person for 
whose benefit* it is done in good faith, and who 
had given a consent,- whetlier express or implied, to suffer that 
harm or to take the risk of that barm. 

ILLUSTRATION. 

A, a surgeon, knowing that a particular operation is likely to cause the death 
of Z, who suSers under a painful complaint, but not intending to cause Z’s death, 
and intending, m good faith, Z’s benefit, performs that operation on Z, with Z's 
consent. A has committed no offence. 

COMMENT. 

No consent can justify an intentional causing of death. But a person for 
whose benefit a thing is done, may consent that another shall do that thing, even if 
death may probably ensue. The last section allows any harm to be indicted short 
of grievous hurt: this section sanctions the infliction of any harm as it is for the 
benefit of tho person to whom it is caused 

The authors of the Code say : “ In general we have made no distinction 
between cases in which a man causes an effect designedly, and cases in which he 
causes it with a knowledge that he is likely to cause it If, for example, he sets 
fire to a house in a town at night, with no other object than that of facilitating a 
theft, but being perfectly aware that he is likely to cause people to be burned in 
their beds, and thus causes the loss of life, wo punish him as a murderer. But 
there is, as it appears to us, a class of cases in which it is absolutely necessary to 
make a distinction. It is often the wisest thing that a mAn can do to expose his 

^ Alison, 144 • I East P. C. 209. 

* Bradshatc, (1878) 14 Cos 83. « Jamts Uargravt, (1831) 6 C & P. 170. 
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-n Hung which ft wise Ifiwgivcr would desire to prevent, if it were only for the piir^ 
lioso of luftKing human life more sacreil to the multitude. Wo cannot prohibit 
men trom destroying the most valuable effects or from dlafigurmg the person of 
one who has given liis unoxtorted and intelligent consent to such destruction or 
Buch disfiguration, without prohibiting at the same time gainful speculations, 
innocent hi.xurics, manly exercises, healing operations. But by prohibiting a man 
from intentionally causing the death of another, we prohibit nothing which we 
think it desirahlo to tolcmtc. 

“ It seems to Hs clear, therefore, that no consent ought to be n Justification of 
.the intentional causing of death.’** 

Scope.—The section docs not permit ft man to gis'e his consent to anything 
intended or known to bo likely to caiiso his own death or grievous hurt It only 
Justifies any harm short of grievous hurt- The question of benefit to the person 
harmed is immaterial under this section, though material under the preceding 
one. Sec also a.Ol, »«/m. 

1. ‘ Grievous hurt/-~Sco a. .120, in/ra. 

2, * Consent.*—Seo b. fK), infra, which gives a negative explanation of this 
•word. ' Consent ’ is defined in Iho Indian Contract Act as follows:—“ Two or 
more persons nro said to consent when they agree upon tho same thing in the same 
sense ” Sir .Tames Stephen says that in criminal law ‘ consent ’ means a consent 
freely given by a rational nnd nobcr jwrson so situated as to be able to form a 
.rational opinion upon the matter to which he consents.” 

A claimed to be (fah fan edged instniment) proof and inrited B to put his 
claim to tho tost. B thcroupon cut A on the ftrm indicting a wound os a result of 
whicli A bled to death. It was held that A’s consent was given under a miscon- 
•coption of fact, but that in the circumstancos B could not bo supposed to be aware 
•of his mistake. B had no intention of causing death or grievous hurt and was 
.therefore entitled to tho benefit of this section.* 

Manly sports and exercises.—•Or<lina.ty games such as fencing, Bingle sticks, 
boxing, football, and tlio liko are protected by this section. But a prize-fight is 
'illegal, and nil persons aiding and abetting therein are guilty of assault, and that 
tho consent of the person actually engaged in fighting to the interchange of blows 
•does not afford any auawet to tho criminal charge of assault.* All persons who 
by theiT prosonco encourage a fight from which death ensues to one of tho corabat- 
;ants are guilty of manslaughter, although tlioy neither say nor do anything. 

Ko persons can by agreement go out to fight with deadly weapons, doing by agree- 
■ment what tho law says shall not bo done, nnd thus shelter thomsoWes from the 
consequences of their acts. * All struggles in anger, whether by fighting or wrest¬ 
ling, or any other mode—all kinds of contests manger are unlawful.* There W 
nothing unlawful in sparring unless, perhaps, the men fight on until th’}' are so 
Weak that a dangerous fall is likely to bo the result of tho continuance of the game- 
'Therefore, except m tho latter case, death caused by an injury received during a 
•sparring match, does not amount to manslaughter.* 

If death ensue in consequence of such games as are entered into to give strength, 
.sldJl, or activity in the use of arms, or for sport or recreation, as wrestling by con- 
•sent, playing at cudgels, fencing, archery, etc., it is held m England to be nus* 
-adventure. The true principle which distinguishessui^ cases from those where dcatu 
■ ensues in consequence of an intent to do » alight injury is, that here bodily 
as not the motive on either side. Proper caution and perfect fair play should be 
used on both sides; for, if any improper advantage be taken, it will amount to 


* Note B. pp. ien-105 
» Shire Ktn. {1915) 8 L. B. E. ICG. 

» CoMV. (1S82) 8 Q. B. B. 614 ; PerltM, 
<1831)4 C. & P.537 ; Orhn, (1878) 14 Co*220. 


Bdirard iJ/«rpAy, (1833) G C. & P. 103. 
Jiradihair, (1878) 14 Cox 83. 

Ganni^. (1840) 9 C. A P. 359. 

YoKtttr, (1806) 10 Co* 371' 



SEC. 8S.] OE^fERAL EXCEPTIOXS. 163 

for it is not to bfe conceived that such a ono could obtain the free and intelligent 
consent of any person to his performing upon him an operation dangerous to life 
but by misrepresentation; and such a one could hardly satisfy a Court of Justice 
that he had undertaken the operation in good faith under cl. 72 (this section), 
for good faith must surely bo construed here to mean, a conscientious belief that 
he had skill to perform the operation and by it to benefit the party, while the 
supposition is that ho was unstolled and ignorant.”^ 


A person who so * takes a leap in the dark ’ is guilty of gross negligence.® Death 
caused by administering an improper medicine is manslaughter. * But even an 
unlicensed practitioner will not be criminally responsible for the death of a person, 
occasioned by his treatment, unless his conduct is characterised either by gross 
; .. v:. -. 1 . -- ^ patient’s Safety.* If heisguiltyof 

, ■ ■ • •• after he has applied a remedy, or of gross 

• ■ ■ • • • •• sath ensues in consequence of either, he is 

liable to be convicted of manslaughter.® 

A person uneducated in matters of surgery operated on a man for internal 
piles by cutting them with an ordinary knife, and the man died from hsemorr- 
hage. He was charged, under s. 304A, with causing death by doing a rash and 
negligent act. It was contended that, inasmuch as the prisoner had performed 
rimilar operations on previous occasions, it was not a rash act within the 
meaning of that section, and that at all events he was entitled to the benefit of 
this section as he did the act in good faith, without any intention to cause death, 
and for the benefit of the patient who had accepted the nsk. It was held that 
having regard to the meaning of ’ good faith ’ he was not entitled to the benefit 
of this section: and that this section did not apply to the case, as it was not shown 
by the accused that the deceased knew the risk be was running in consenting to 
the operation, and he could not therefore be said to have accepted the risk.^ 

The accused operated upon a patient for cataract, with the result that the 
patient lost the sight of her left eye. It was found that the operation was per* 
lormed with the consent of the patient, and in good faith and for her benefit, and 
that it was performed in accordance with the recognized Indian method of treat¬ 
ment for cataract. It was held that the accused had committed no oSence under 
the Code.® 

Englisli cases .—In an action against a chemist and druggist upon an alleged 
retainer {as a surgeon and apothecary) to treat the plaintiff for a certain dfso^er 
(for wBich mercurial treatment was improper), it was held that mercurial treat¬ 
ment, in a case for which it was wholly unfit, was such neghgence or ignorance as 
would sustam an action.® A person iu the habit of acting as a man-midwife tore 
away part of the prolapsed uterus of one of his patients, supposing it to be a part 
of the placenta, as a result of which the patient died. It was held that he 
was not indictable for manslaughter, unless he was guilty of cnmmal miscouduct, 
arising either from the grossest ignorance or the most criminal inattention.*® The 
accused, a person not a regular practitioner, admiiustered lobelia, a dangerous 
medicine, which produced death. It was held that the question for the jury was 
whether he had acted so rashly and carelessly as to cause death.** An y person 

* 1st Kep., s. 123. * iSuZarou A'o6ira^, (1887) 14 Cal. SG6. 

* Itiid'lock V. Lowe, (1865) 4 F. & F. 619 Baboolun Hfjmh, (1666) 5 W. E. (Cr.) 7. 

* J/arttw*. (1864) 4 F. & F. 356. • Suraj Bah. (1003) 28 A. W. N. 91, 

* yannif Stmpson'e ease, (1829) I Li-wm 6 A. L. J. R. 155. 

172 ; Joseph Webb, (1834) 2 Lewn 196 » Jones v. Fay, (1865) 4 F. 4: F. 525. 

* John Lone, (1830) 4 C. A P. 398. *• JtJin Wilhamson, (1807) 3 C. & P. 61.*>. 

* Jofin Lotiff. (1831) i C. &. P. 423. Cr»f/.(185S) 1 F. & F. 519. 




162 


LAW OV CRIMES. • 


[chap. TV. 


life to great hazard. It is often tho greatest service that can bo rendered to him 
to do what may ver^ probably cause his death. He may labour under a cruel and 
wasting malady which is certain to shorten his life, and which renders his life 
while it lasts, useless to others and a torment to himself. Suppose that under 
these circumstances he, undeceived, gives his free and intelligent consent to take 
the risk of an operation which in a large proportion of cases lias proved fatal, but 
which is the only method by which his disease can possibly be cured, and which, 
if it succeeds, will restore him to health and vigour. IVo do not conceive that it 
would be espedient to punish the surgeon who should perform the operation, 
though by performing it he might cause death, not intending to cause death, but 
knowing himself to bo likely to cause it. Again, if a person attacked by a wild 
beast should call oat to his friends to fire, though with imminent hazard to himself, 
and they were to obey the call, we do not conceive that it would be expedient to 
punish them, though they might by firing cause his death, and though when they 
fired they knew themselves to bo likely to cause his death. Wo propose, therefore, 
that it shall be no offence to do even what the doer knows to be likely to cause 
death if the sufferer being of ripe age has, undeceived, given & free and intelligent 
consent to stand the risk, and if the doer did not intend to cause death, but on the 
contrary, intended in good faith the benefit of the sufferer.”^ See also s. 91, infra. 

1, * Benefit.'—Mere pecuniary benefit is not benefit within the mesniDg 
of this section. * 

2. * Good faith, and who has given a consent.'—Nothing is said to be done 
in good faith which is done without due care and attention. ^ Every person who 
enters into a learned profession undertakes to bring to the exercise of it a reasonable 
degree of care and skill. A au^eon undertakes that he will perform a cure, but 
he does not undertake to use the highest possible degree of care and skill. There 
may be persons who have higher education and greater advantages than, he has, 
but he undertakes to bring a fair, reasonable, and competent degree of skill. He 
does not undertake to use the highest possible degree of skill, * Any person, 
whether a Ucensed medical praotatjoner or not, who deals with the life or health of 
any person, is bound to have competent skfil ; and is bound to treat his patients 
with care, attention, and assiduity ; and if a person dies for want of either, the 
person is guilty of manslaughter. * To render a medical man liable for negligence, 
or want of due care and skill, it is not enough that there has been a less degree of 
skill than some other medical men might have shown, or a less degree of care than 
even ho himself might have bestowed ; nor ie it enough that he himself acknowledge 
some degree of want of cate, there moat have been a want of competent and ordi¬ 
nary cara and skilJ, and to such a d^ree as to have led to a bad result.« The 
Court (or the jury) has to consider whether in the execution of that duty which a 
doctor had undertaken to perform, ho is proved to have shewn such a grMs ward 
of care, or such a gross and culpable want of skiU, as any person undertaking such 
a charge ought not to be guilty of. ^ The question is whether, under all the 
circumstances, the prisoner acted with cnminal inattention and carelessness. 

But if a’person bona fide and honestly exercising the best skill to cure a patient, 
perform an operation which caases the patient's death, ha la not guilty of man¬ 
slaughter and it makes no difference whether the party be a regular or an irregular 
Burgeon,* ... 

Onqualified pms».~Tha Law Oommiasionera observe that this scction^^ wO 
not excuse datm^ns operations performed by unqualified persons: We 

apprehend that^aa unqualified and ignorant quack ’ could hardly be excused. 


» NoU B, p. 108. 

• ErpJan&Uoa to a. 0?, infra. 

• E^tion 5?, tupra. 

* LanpkHT T. FkipM. (!S38) 8 C. & P. -I7& 

* CaOieriw SpiUrr. (1832) 5 a & P. 333. 


* Rkk T. Fitrpont, (1862) 3 P. & ^ 

* ferpit^on't aue, (1830) 1 Levnn 181. 

» Crooi-. (1859) I P, A F. C2i. 

' Van RuJtMt. (1839) 3 a A B. 
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2. *BcneOt.*—^Mere pecuniary benefit is notbencfit witbin the meaning o! 
this section.^ 

Provisos.—The authors of the Code say: “ We cannot safely confide to 
h iTTi the interest of his neighbours in the same unreserved manner in which we 
confide to him his own, even when ho sincerely intends to benefit his neighbours. 
Even parents have been known to deliver their children up to slavery in a foreign 
country, to inflict the most cruel mutilations on their male children, to sacrifice 
the chastity of their female children, and to do all this declaring, and perhaps with 
truth, that their object was something which they considered as advantageous to 
the children. We’ have therefore not thought it sufficient to require that on such 
occasions the guardian should act in good faith for the benefit of the ward. We 
have imposed several additional restrictions which, we conceive, carry their defence 
with them.”* 

The following illustrations had been given by the authors of the Code to illus¬ 
trate the meaning of this section ; but except illustration (d) all were omitted by 
the Commissioners. They, however, elucidate the purport of the section very 
clearly:— 

(a) A, a parent, whips his child moderately, for the child’s benefit. A has 
committed no offence. 

(i) A confines his child, for the child’s benefit. A has committed no offence. 

f.\ k u:.. ..n,. 'rilUhertopn*- 

'• • * ■' *. • . ■ • the exception 

• • ■. • ' • * • • ' ’s consent. Las 

i ■ ' • • . • : • • • will cause the 

• •' ' . • ■ • ' • committcl no 

• • ' ■ , ■ \ • * . *■ * o ' • I • ,,*ievou3 Imrt to 

the child. 

(c) A, in good faith, for bis child’a pecuniary benefit. era.ieenhlc.i his child. 
Hen*, inasmuch as A has caused gnevons hurt to the clnld for a piirpos*« other 
than the preventing of death or gnevous hurt to the child, .V M not within the 
exception. 

(/) A, intending in goo<l faith the |)ccumart’ benefit of Z, his daughter, a child 
under twelve years of age. abets a rape committed by B on Z. Neither A nor D b 
within the exception. 


90. A ooii'^ent is not .such n con^^ent as is intciicb**! In* any 
- . , .‘loction of this Code, if the eoii'-nt is «ivon ht .i 

ron«ent kfionji r • • i " • ' 

to w p<rn under pcrsoii tuulcr icar of injury,’ nr lunbT u nuscon 
tma eeption of fact,* and if tlit* |n>r'OM doing the nr* 

knotv.s, or lias reason to Ixdietf, tliat tho eon-'Mit 
was given in consequence of such fear or im-^coiK'i'jition; or 

if the consent is given hy a person who, from u*w» indno^< 
of mind or intoxication, is unahle to u*uh*irtaijd 
nature and con^cquemt‘ of tli.it to v.’Iiirli li** 
gives his consent : or 

unless the contraiy apj>ears frtun the (x>iit**xt, if tlu* wn-*-nt 
of child. gi''en l»y a «ho is un<h*r tv-vlw wars 

of age. 

0 0 31 >I E N T. 

TU> section Jof*5 cot Jrfict*' coc-^ct.’ but d'-vnb-'t wl.it i- rvt c.-.—ct. 
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Consent is an act o£ reason, accompanied with deliberation, the mind veiiOi- 
ing, as in balance, the good and evil on each side.* Consent means an active ^ 
in the mind of a person to permit the doing of the aet complained ot, and knowledoe 
' of what is to be done, or of the nature of the act that is being done, is essential to 
a consent to the act,^ < i 

Under this section the consent must he free, i.e., it must not be caused by 
■coercion, fraud, or■ misrepresentation. Consent under the Code is not valid if 
obtained by cither. misrepresentation'or concealment, and implies not only a 
•knowledge of the risk but a judgment'in regard to it, a deliberate free act of the 
<mind.^ Suppose an ignorant person to represent himself as having skill to per- 
■form a difficult operation, and by this pretence to obtain consent to perform it, 
•such consent can avail'him nothing.^ But where the facts which invalidate a 
• consent are unknown to the person to whom it is given, as if other persons without 
his knowled^ represent that he possesses medical sldli and thus obtain consent 
to 'his administering a potent medicine, etc., this will not make the consent invalid. 

Consent differs from submission.—*' There is a difference between consent 
and submission ; every consent involves a submission; but it by no means follows 
that a mere su&fnission invol^'es “ Mere submission by one who does 

not know the nature of the act done cannot be consent/’® 

, f.iifFear o/,iojury.*—rThisisa vaiy'Wide expression. ‘ Injury * seems to be 
limited to physical injury. .. 

•' 2. ■* Misconeepiion of fact ’—Consent given under a misconception is invalid, 
•if'the person to whom the consent is given is aware of-its existence. An honest 
misconception by both the patties, however, does not invalidate the consent. In 
•a case the private parts of the deceased were cut off by the accused who were 
•eunuchs. ‘The accused pleaded that a similar operation wasperiormed on them) 
that they never understood the practice of emasculation to be forbidden ; and that 
•they acted under the free consent of the deceased. It was held that where a mau 
of full age aubmitted himself to emssculation, performed neither by a skalfnl hand, 
nor in the least dangerous way,‘and died from the injury, the persons concerned in 
the act were guilty of culpable homicide and not murder.’’ The accused, who 
professed to be snake-charmers, persuaded the deceased to allow themselves to be 
bitten, hy a poisonous snake, indnoing them to believe that they had power to pro¬ 
tect them from harm. It was held that the coi^ent given by. the deceased allow¬ 
ing themselves to be bitten did not protect the accused, Buc'h consent having been 
founded oa a miscoaception of facts, that is, in the belief that the accused had power 
by charms -to euro snake-bites and the accused knowing that the consent was given 
in consequence of such misconceptioiu* The prisoner was indicted for indecently 
assaulting two boys, each of whom was eight years of age. The boys stated in 
evidence that they id not know what ho was going to do them when he did each 
of the acts in question. It was held that the prisoner was guilty as the boys 
merely submitted to his act not knowing its nature,® 

Mistepresentation.—A consent given on a misrepresentation of fact is one 
given under a misconception of fact within the meaning of this section. The 
^^representation should 1^ regarded as leading to a n^conception of the facts 
%vith reference to which the consent is givea.'® The prisoner professed to give 
medical and surgical advice for monev. The prosecutrix, a girl of nineteen, 


» Story, B- S22. 

» I,. P.. 2 C. f' 

s flSDl) 

• jCotiraJj (1 

* PerColen<3ge.y.. in 

"F Pff Qoslo, •!«, ia 


n. 

* 492, 


iZtjKzA, (1868) 6 W. B. (Cr.) 7. 

’ {I860) 12 SV. B. (ft.) 

Shu^ Kin,ll9iS)6 L.B,R. 


) 3fl 3f*d. : Jfui'jmmae 
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consulted l^iTn with respect to illness from which she was suCering. He advised 
that a surgical operation should he performed, and under pretence of performing 
it, had carnal connection with the prosecutrix. She submitted to what was done 
under the belief that he was merely treating her medically and performing a 
surgical operation. It was held that the prisoner was guilty of rape. ^ 

Consent in cases of rape.—This section will only protect a man from the charge 
of rape if he has the intelligent consent of the prosecutrix. According to the 
English law a consent produced by mere animal instinct would be sufficient to 
prevent the act from constituting a rape.* See a. 376, infra. 

Indecent assault.—In two cases it has been held that an indecent assault is 
within the rule that fraud vitiates consent. In the first case, the prisoner, know¬ 
ing that he had a foul disease, induced a girl, who was ignorant of his condition, 
to consent to sleep with him, and infected her.* In the second case, the prisoner 
having gonorrhoea had connection with a girl without informing her of the fact 
and the disease was communicated to her. It was held in both these cases that 
the prisoner was guilty of an indecent assault.^ But both these cases were unfavour¬ 
ably commented upon in R. v. Clarence,^ which practically lays down that conceal¬ 
ment of the physical condition of the accused is not such a fraud as to create crimi* 
nal liability. In this case the prisoner bad connection with his wife at a time when 
he was suffering from gonorrbeea, the wife not knowing about the disease. It was 
held that the conduct of the prisoner did not amount to assault occasioning actual 
bodily harm. In each of the two cases mentioned above the prosecutrix was a 
young girl and not a town woman. In the case of a town woman a question may 
be raised as to the implied consent to take risks flowing from promiscuous embraces. 

PRACTICE. 

Evidence.—The onus of proving consent u on the accused. The evidence 
of consent which would be sufficient in a civil transaction must be equally sufficient 
in exculpation of a pnsonec’s guilt.' 

91. The exceptions in sections 87 and 88 and 89 do not ex- 
Excinsion of icu "'hich ETC offences independently of any 

which are oflen^ harm whicli tlicy may cause, or be intended to 
Ur^cats^^ cause or be knoivn to be likely to cause, to the 
person giving the consent, or on -whose behalf 
the consent is given. 

ILLGSTRATIOK. 

Causing miscarriage (unless caused in good faith for the purpose of saving 
the life of the woman) is an ofience independently of any barm which it may cause 
or be intended to cause to the woman. Therefore, it is not an ofience '* by reason 
of such harm and the consent of the woman or of her guardian to the causing 
of such miscarriage does not justify the act. 

COMMENT. 

This section says in explicit terms that consent will only condone the act 
causing harm to the person giving the consent which will otherwise be an offence. 
If the act is an offence independently of the harm which it has caused then the 
doer will not be protected by the consent pven, 

‘ (1877) 2 Q. B. D. 410. also Btytrty t. (1878) 14 Cbx 145. 

* FUl'htr, (1600) L.R.1CC R 39; where the Qioitexpres^ the opsnjoQ tlui 

Barro/l. (1873) L. B. 2 C. C. R. 81. the concealment of « Tcnereal diteue from 

* Denneit, (1800) 4 F. & F. 1105. a woman eoald not constitute an aosaolt. 

* 5i«eZatf, (1867) 13 Cox 28. • AmutUo Hitrnayal, (18CC) 6 W. R. (Cr.) 57. 

» (1889) 2J Q B. D. 23. 10 Cox 5II. See 
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•93. Nothing'is an offence by reason of any harm' which it 
Act don^ in good. ^ a pcrson for whose benefit^ it is' 

faith for beneht of done in good faith,” even wtliout that person’s 
inthont consent,if the circumstances are such that it 
is imposable for that person to signify consent, or 
if that person is incapable of giving consent, and bas no guarSan 
or other person in la^ul charge of iiim from whom it is possible to 
nbtain consent in time for tlie thing to be done with benefit: 
Provided— 


iVrs«.—That this exception shall not extend 
to the intentional causing of death, or the attempt¬ 
ing to cause death ; 

Secondly .—That this exception shall not extend to the doing 
of anything which the perspn doing it knows to he likely to cause 
death, for any purpose otlmr than thepreventing of death or grievous 
liurfc^ or the curing of any grievous disease or infirmity; 

That this exception shall not extend to the voluntary 
causing of hurt, or to the attempting to cause hurt, for any 
purpose other than the preventing of death or hurt; 

jPowrMty.—That this exception slisll not extend to the 
abetment of any offence, to the committing of which offence it 
would not extend. 


IXXnSTBATlOKS. 

{a) Z is throwTi from his horse, and is insensible A, a surgeon, fii^ that 
Z requires to be trepanned. A, not intending Z's death, but in good fait)/, foi Vi 
benefit, performs tho trepan before Z recover his power of judging forr bitose^i 
A bas committed no offence. r 

(i) Z is carried off by a tiger. A fires at the tiger knmring it to/^he lid 
that the shot may kill Z, but not intending to kill Z, and in good faith 
Z’s benefit. A’s hail gives Z a mortal wound. A has committed no off<® %ce. 

(c) A, a surgeon, sees a child suffer an accident whicli is likely to pi^^ove 
unless an operation he immediately performed. There is not time to a^-pply i 
the child’s guardian. A performs the operation in spite of the entreatie* ^ of tl 
child, intending, in good faith, tho child’s benefit. A has committed no 

(rf) A is in a house which is on fire, with Z, a child. People o] 

a blanket. A drops tho child from the house-top, knowing ic to hr ‘f 
-the fall may kill the child, but not intending to knll the child, and tendW’i' 
good faith, the child's benefit. Here, even if the child is killed by tho , ^ t 

committed no offence. ct 1 . ’ 

Explanation,—Uere pecuniary benefit is not benp-^^pv. 
the meaning of sections 88, 89 and 92. \ / 

COMMENT. rl'ofr 


The logical place of tHs section would bo after s. 89. ^ ' 

Object.—^The principal object of ss. 88, 89 and this section i5\y • 0 

Tnedical practitioners. The authors of the Code observe :— ^ i 

'* There yet remains a kindred class of cases which are by no^ 


occurrence. For example, a person falls down in an ajjoplcctic i ^ 


jHCJllS 


jjieedisi 


alone can save him, and he is unable to signify his consent to be bled. [ n, - 
bleeds him commits an act falling under the definition of an- 


s not the patient’s guardian, and bas no authority from any s 


ehP 


Tb 
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yet it is evident that the surgeon ought not to be punished. Again, a house is oh 
fire. A person snatches up a child too young to understand the danger, and flings 
’ *. ''’if'.’*’ ‘ I* fc below, 

1 ■ • V ‘ ■ . '.■■■.*. ■ ■ ■ . Here, 

' u ‘ 1 ' ' it down 


knew that it would very probably be killed, and though ho was not the child’s 
parent or guardian, ho ought not to bo punished. 

“ In these examples there is what may bo called a temporary guardian¬ 
ship Justified by the exigency of the case and by the humanity of the motive. 
Tins temporary guardianship bears a considcrablo analogy to that temporary 
magistracy with which the law invests every person who is present when a great 
crime is committed, or when the pubbe peace is concerned. To acts done in the 
exercise of this temporary guardianship, we extend by clause 72 (this section) a 
protection very similar to that which we have given to the acts of regular 
guardians.”* 

The following illustrations® further elucidate the meaning of the section :— 

(1) A is rendered insensible by an accident which renders it necessary to 
amputate one of his limbs before he recovers his senses. The amputation of his 
limb without his consent is not an offence. 

(2) If the accident made him mad, the amputation in spite of his resist¬ 
ance would be no offence. 

(3) B is drowning and insensible. A, in order to save his life, pulls B out 
of the water with a hook which injures him. This is no offence. 

1. ‘ Benefll *—See explanation. 

2. * Good faith.s. 52, supra. 

Where the accused, a man of education and wealth and hving in a town where 
medical attendance could be procured, chained up his brother, who was subject to 
fits of nolent insanity with lucid intervals, for over three months in a cruel way, 
it was hold that he could not be said to have acted with due care and attention 
and was guilty of au offence under s. 344.® 

3 ‘ Consent ’—See s. 90, supra. 

4. * Grievous hurt.’—See s. 320, ti^ra. 

5. ‘Hurt.’—See s. 319, infra. Section 89 provides for * grievous hurt’ in 
a similar ase. 

6. ‘ Pecuniary benefit.’—The explanation to this section, coupled with s. 88, 
does not justify the performing of a dangerous surgical operation by an unskilled 
person, although it was not intended to cause death, for the mere pecuniary 
benefit of the person voluntarily submitting to it.* 

93. No communication made in good faith* is an olfence 
• by reason of any harm to the person to whom 
made, if it is made for the benefit of that 
person. 

ILLUSTRATION. 

A, a surgeon, in good faith, communicates to a patient his opimon that he 
cannot live. The patient dies in consequence of the shock. A has committed no 
offence, though he knew it to he likely that the communication might cause the 
patient’s death. 

COMMENT. 

This section is introduced to protect the innocent without unduly cloaking 
the guilty. It requires that communication should have been made (1) in good 

* Note B, p. 109. Shimbhuyarain, (1023) 45 AIL 495. 

* Stephen’s Digest of Cnm. Law, Art. 226. • Baho^un Ihjrah. (tS06)5 W. R. (&.) 7. 

22 





170 


LAW OF CRIMES. 


[chap. IV. 


faith, nnd (2) for tho boncfit of tho poison to whom it is mado. The illustration 
sponhs of tho case of a surgeon. Very often a limoly warning to the patient of his 
approaching death is necessary in order that ho may ho able to arrange his affairs 
to his own satisfaction. In such a caso tho doctor will bo protected under this 
section if tho patient dies of tho shook resulting from tho communication. 

' 1. * Good faith.'—Sco s, 52, aupra. 

94. Except murder,’ and olTcnccs against, the State punish- 
ahlo with death,- nothing is an offence whicli is 
pewon u oompiw « .pe’^on wiio is Compelled to do it by 

by threat*?. xurcats, wliicii, at tlic time of doing it, reasonably 

cause tile apprclicnsion that instant deaths to that 
person will ofclienvise be the consequence: Provided the person 
doing the act did not of his o\m accord, or from a reasonable 
apprehension of harm to himself sliort of instant death, place 
himself in the situation by which he became subject to such 
constraint. 

Explanation l.— A person who, of his own accord, or by reason 
of a threat of being beaten, joins a gang of dacoits. knowing their 
character, is not entitled to the benefit of this exception, on the 
ground of his ha\'ing bcen compelled by his associates to do 
anything that is an offence hy law. 

Explanation 2.—A person seized by a gang of dacoits, and 
forced by threat of instant death, to do a thing which is an offence 
by law, for example, a smith compelled to take his tools and to 
force the door of a house for the dacoits to enter and plunder it, i? 
entitled to the benefit of this exception. 

COMMBNTp 


The Indian law about compulsion ond necessity as a justification of an act 
otherwise criminal is based on the law of England. By this section a person 
excused from the consequences of any act, except (1) murder,^ and (2) offences 
against the State punishable with death, done under fear of instant death. Fear 
of hurt or even of grievous hurt is not a sufficient justification. In English law 
fear of grievous hurt is a good justification. 


Object.—Stephen® says ; “ Criminal law is itself a system of compulsion on 
the widest scale. It is a collection of threats of injury to life, liberty, and pro¬ 
perty if people do commit crimes. Are such threats to be withdrawn as soon as 
they are encountered by opposing threats ? The law says to a man intenmng to 
commit murder, if you do it I will hang you. Is the law to withdraw its threat if 
some one else says, if you do not do it I will shoot you t ^ _ . xt, i. xi, 

“ Surely it is at the moment when temptation to crime is strongest that the 
law should speak most clearly and’emphatically to the contrary. It is, of course, 
a misfortune for a man that he should be placed between two ^es, but it wodd 
be a much greater misfortune for society at large if cnmiuals could confer impumty 
upon their agents by threatening them with death or violence if they refused ^ 
execute their commands. If impunity could be so secured a wide door would be 
opened to coUusion, and encouragement would be given to associations of male¬ 
factors, secret or otherwise.” 


I SSlihyatara Bomma, [1912] 31. W. N. 1108. 


* History of CJrim. Law, VoL II, p. 107. 
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1. ‘ Murder.*—See s. 300, infra. * Murder ’ in this section does not include 
abetment of murder punishable under 8.109. Where a confessional statement bv 
the wife, charged with abetment of murder, alleged that she held her husband’s 
legs while another struck him with an axe, but that she protested against the 
murder, and only assisted because auch other person threatened to kill her also, 
it was held that the omission of the Judge to direct the jurj* that, if they believed 
the statement, she could not, having regard to this section, be convicted of abet¬ 
ment of murder under s. 109, was a misdirection vitiating the conviction.^ 

2. ‘ Offences against the Stale.'-^ee s. 121, infra, for offences against the 
State punishable with death. 

3. * Instant death.*—There muat be reasonable fear, at the very time, of 
instant death. Persona who do criminal acts from fear of anything but instant 
death do them at their peril. * Persons who had offered or given bribes to certain 
ofhcials in the Revenue Department of the Government in order to avoid pecuni¬ 
ar)' injury or personal molestation were not protected by this section,* Mere 
menace of future death will not he sufficient. XVhere certain witnesses gave false 
evidence, and then pleaded that they were coerced to do so by a Police Inspector, 
it was held that they were guilty as there was no proof of instant death. * A police¬ 
man stood by, acquiescing in an assault on a prisoner committed by another police¬ 
man for the purpose of extorting a confession. He was bonnd under the Bombay 
District Police Act (TV of 1890) to arrest persons committing assaults likely to 
cause grievous bodily injur)' but ho did not. It was held that nothing but fear of 
instant death was a defence for a policeman who tortured any one by orders of his 
superior, • 

Doctrine of compulsion and necessity.—** No one can plead the e.xcuse of 
necessity or compulsion as a defence of an act otherwise penal, except os 
provided in a. 94... ‘ Lord Hale argues that our law is better than that laid 
down by the Jesuitical Casuists of France, m this respect, as »t prevent* 
aggriev^ persons pretending to judge their own cause, and then proceeding to 
illegal means of re(ies8, as when servants, judging themselves in want of clothes 
or victuals, get them by robbing their masters.*^* Mr. Branson cited McGrotrtlrr'i 
ease,^ as showing how any other rule would make crime triumphant, ^^’hero some 
prisoners pleadi^ that in 174G they joined the Duke of Perth in arms against the 
King, because they feared that their houses would be burned and their poods 
spoiled, all the Judges concurred that the prisoners were rightly convjctetl ; and 
Sir M. Foster points out that if threats of tliis kind were an excuse, it ivould he in 
tlio power of any leader of a rebellion to indemnify all his followers The sam*- 
consideration applies to people who bribe public officers , a crime more common 
here than high treason. If the law allowed the bribers to escape criminal liability... 
by pleading and proving that they were put id fear of some pecuniar)' injury or 
some stopp.age of promotion, that would be tantamount to encouraging thr 
oormption, as the corrupt Judge or officer would then lie able by a politic us** of 
threats to give an indemnity to all who paid him money...In dealing with the 
question of guilty or not, the law does not, where there is no fear of instant «l**at!i. 
require the Courts to discuss the philosophy of free will, or determb** wh-th-r th- 
j'erson who bribes to secure some advantage to himself is a victim of extortion, 
or feels helple^ or not ”• No man, from a fear of consequences to him’elf, 
has a right to make himself a party (o committing mischief on mankind.”* 


‘ pfW-t4«X)«A.(I«l)55C*L lir. 

• iSayanloK (ISv'i) u Ilota MS. 131. I3i 
» Ibid. 

* 10 \V. It. (O) 4«I. 

» t/iixjbhan, (ISOS) SO Boa. 394 


• I Ilkfc I». C. SI. 

• <lT<6)«6t.Tr. r«t«T» t. U 13, I*. 

• J»nLrtp, J., ja »* p. i> . 

131.I33.ISI. I3S. 

• Tjrfer.(:»,3Sj8 c. A I*. «J?. c^.». 
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Thr If'.tnw'il .Tutl};^ In jinftt1i#‘r llomlmv r*'mAfb : “ v\}l oar trafn- 
in« O'* jtjfki’.'*. ft?! th<*f:riMt look wiilj ili^Jik^owanv trhfch 

mrtkcA friinf cany ontl Atrorjouf Art*... h*xr**jtt w-ft.-re nn^numln^M oi 

tniiul in jvrovril, or toa! (»‘ar of inntnot tlrafh m |»mv'o^}, tit/? f/urt^o ^rintr on tht 
|)fno«''r.fhf'jiri*4.<ijr<'offrm(»tAtmnin ii«f an for J-rrakini; th^ laisr... Out 

i'ourt.n havo no <1«ty rant on <h»*m of »Ii<riiM}nsr th»' vamn^' motivr* (o cHn5'> 
on 0 mnUf'X of nj»'tii‘Kr5jr.H—of .nittinj; rw 4t<l tlj/- foll<*n oni'rj^ rranonin:: Jurh oI 

* PostHl-nfr- {t'rrtrowf<»»fj«', wUl »n4 fiit. 

TltcU hte. frr^ wlH. forrkurtwlo!^** 

AM fi’oM n»>ro'l in inn»!»Tinj? ra-i/r^ jo<»/ ** 

Se^' ftino tlu’ n’lnarkfl of ?,nnf in /?. v. un'?»'r «. SI, 

supra.) 

English law.—Thr Kn5.*li«h low n }>'’rj‘i>n who lion h^'ij forwl to com* 

mil on offjMico hy U'nr of <l»'^ath or ol yrinvoim IkwIIIv harni, fVCf|*t in of trt*a» 
fion or homicitU'. Thr {»Mf of havifiy )mi)4r-* luirjit or aooil* h no o.xcuv 

in tho oyo of tlw law fur joinlnt* nn*! inarrloni: with n'hfln.* .\ jK^rson is 

c*Ttnin mn<Iition«, if he h to levy war n^ainst thn Kinit or tt> oilhct« 

<0 th<' Kina’n enemies ^trovhlctl fi« uva os'or)* reoaonah).' en»leAvoQr to re*5st or 
o.scnvo.^ .Veronlmu to Enj;hah law n inarrj><l woman with th*> commission 

of nny crinimal art, *'tf''«{>t treason, honilfiile, and }>rohah!y rohhory, U, in ca?« 
her linsliatul jihull he \»re<ent at the time of th»» ^r ...aI. -a* r,«..,4rti-.A(t 

to have acls'd un<fer Ui< owrcton, nnil such ri>'rcion • • 

that slio <li<! not eo act. Tlierc is no provision in fa 
oirouinstancos in tin* Penal Code. 

rHACTJCK. 

Procedure.—Pcnhhaeot.—The moral jrailt of n person wlio commits n crime 
under compulsion is less tlmn that of a person srho commits it freely, hut any cHect 
which is fhousht projNjr may he jriven to this rircumstauce hy a proportional 
mitigation of the offender s punishment.* 

95. XothiitR IS an ofTonce f»y renso» timt it causes, or that 
it is iiitemictj to catisc. or that it is known to he 
likely to cause, any harm, if that harm is so slight 
' that no person of orcliimry* sense and temper' 

woiilri complain of f-uch harm. 

C O M Jt K X T . 

The maxim de mi'nimw non curat lex (tho law docs not take account of trifles) 

IS the foundation of this section. 

Object,- The authors of tho Code observe: '* Clause 1 3 (this section) is iutcwit*A 
to pronde for those cases which, though, from the imperfections of language, they 
fall within the letter of the penal law, ore yet not ivithin its spirit, and ore oil over 
the wotM considered by the public, and for tbe moat part dealt irith by the 
tribunals, as innocent. As ourdefimtions are framed, it is theft to dip a pen in 
. ' • •. • • " r I - ... -1 —t wafers, an assault to cover him 

' • ioramode him by pressing against 

• . . • nerahle acts without perfonmiig 

whioh men cannot live together in eticiety, acw which all men constantly do and 


» i?m» (1895) 20 Bom 215. 9St. Tr. 391, 39S. 50(1 

.yM ‘t-W * "tb PftTl, Kep.. “3. , , ,i 

““T (TrmI W Q B. D 273. * Stephen’s of Oim. Law, \ oi, li, 

9 jJeOroulher's «««, (1740) Foster )i 18, p. 107 
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Fuftcr in turn, nnd wltich it is desirable that they should do and suffer in turn, yet 
which differ only in degree from crimes. That these acts ought not to bo treated 
as crimes is e^^dont, nnd we think it far better expressly to except them from the 
penal clauses of the Code than to leave it to the judges to except them in practice ; 
for if the Code is silent on the subject, the judges can except these cases only by 
resorting to one of two practices which we consider ns most pernicious, by making 
law, or by wresting the language of the law from its plain meaning.”^ 

Scope.—^This section has no application, unless tho act in question amounts 
to an offence under the Code, but for the operation of this section. AVhere the 
accused who was ordered by his employers m Calcutta to take certain bags of 
papers and forms belonging to them to their yard to burn and destroy them, 
instead of doing that took them to a place for sale, it was held that his act did not 
amount to criminal breach of trust and that this section had therefore no 
application.* The section has no application where the act charged against the 
accused person amounts to an offence irrespectively of whether he thereby caused, 
intended to cause, or knew himself to bo likely to cause, harm The accused was 
arrested under s. 131 of the Railways Act for being found in a state of intoxication 
on a railway station. The Magistrate discharged him on the ground that the 
harm done was so alight that “ no notice would be taken of it under s. 95 of the 
Indian Penal Code beyond a more warning.” It was held, on revision, that the 
accused should have been convicted because to he drunk upon any part of a rail¬ 
way was to commit an offence under a. 120A of the Railways Act, and the fact 
that he caused little or no annoyance to any one in particular could not exempt 
him from conviction under that section.* 

Tlus section leaves unaffected the Madras Regulations (XI of 1816, s. 10, and 
n' of 1831, 8. 6) as to trivial offences. 

1, < Person of ordinary sense and temper/—Such person must be taken from 
the class to which the complainant belongs. 

CASES. 

Acts causing slight harm —^R’hcrc a person was convicted for taking pods, 
almost valueless, from a tree standing on Government waste land* ; where a person 
complamcd of the harm caused to his reputation by the imputation that he was 
travelling with a wrong ticket* ; where a young woman, of questionable character, 
was going through a puhhc thoroughfare to fetch water, and the accused caught 
hold of her hand, the act o! the accused was considered to be a mere piece of foolish 
and vulgar chaff which seriously to treat as a crime would be absurd*; where the 
accused was convicted of mischief for taking some earth of hardly any appreciable 
value from an open piece of ground’; where a person removed a semi-decayed 
branch of a tamarind tree not belonging to him, and overhanging the roof of 
his house, because it inconvenienced him® ; where a barrister and a pleader were 
engaged in a case, and the latter made a remark conveying an imputation on the 
former upon which the former called the latter a “ liar where a pleader said to 
the pleader of the opposite party that the status of a witness who received Rs. 10 
to Bs. 15 a month was higher than bis ; where a person killed a goat hj jhatka 
process and exposed its ffesh for sale in the presence of 5Iahommedans so as to 

irt^Ra. 34. 

• Bhairon iliar, (1887) 7 A. W N. 73. 

» Gulzari Lai, (1882) 2 A. W. N. 229. 

• Jiwa Bam, (1888) 8 A. W. N. 100 , Haha- 
laedKhan, sup. 

• Fan»i«ort, (1883) 3 A- W. N. 4G; Anxr 
Batan, (1883) 3 A. W. N. 167. 

»• Sharif Ahmad v. Qabvl Singh, (1921) 43 
AIL 497, 502. 


' Note B, loo, 110. 


from a tree. 

• South Indian Bailtray Co. t. Bama- 
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insulfcthcm^ ; and wbcro a picador said AaU'aJ hhanchod to a person who insisted 
on sitting in the Pleaders’ Poom after ho was pushed out of it, this section was held 
applicable." 

^ A Deputy Magistrate went to n place to enquire into a petition made by the 
readents for funds to enable them to dig a well and in the course of a discussion 
with the people assembled, he remarked that as some of the rcsidonta were welbto- 
do men, they must make the well themselves, whereupon the accused who were 
present there said to the Deputy Ifagistrate : “ Then why do you make an 
enquiry, go away quietly.” It was held that the accused were not guilty of any 
ofience as their statement came irithin the pundew of this section,® 

Acts causing serious harm.—AVhere a blow was given across the cheat with an 
umbrella by a ^suussed policeman to a District Superintendent of Police because 
hie application to reconsider his case had been rejected*; where the accused tore 
up a paper which showed a money debt duo from him to the prosecutor, though it 
was unstamped, and therefore not a legal security®; whero the accused was chaiged 
with the offence of theft in respect of three pice worth of dung-cakes and mangoes®; 
where a respectable man was taken by the ear’; where a man of low caste instituted 
prosecurion for defamation on Ms being falsely charged with theft®; and Ahcre a 
person was dubbed kulalhrasiha^ t.f., prostitute's son, in n book pubb'sbed by the 
BccuBed, this section was hold to bo not appKcablo.® 

P B A IC E. 

The Central Provinces Circular.—Magistrate'* should also bear in mind the 
provisions of a. 95 of the Indian Penal C^e and apply them reasonably to the 
complaints before them, with reference to the position in life of the parties 
concerned, and the habits of the class to which they belong. 


OP THE RIGHT OF PRIVATE DEFENCE. 

Things dooe in 96. Nothing is an offence winch ia done 
private defence. the exercise of the right of private defence. 

COMMENT; 

Object.—The authors of the Code say; ** Wc propose... to except from 
the operation of the penal clauses of the Code large classes of acts done ia 
good faith for the purpose of repelling unlawful aggressioDs, In this part of the 
chapter we have attempted to define, with as much exactness as the 
subject appears to us to admit, tho limito of the right of private defence. It 
may be thought that we have allowed too great a latitude to the ererdse of this 
right; and we are ourselves of opinion that if we had been framing lows for a bold 
and hi<’h*spirited people, accustomed to take the law into their own hand, and to 
® y. ,'.., 1 -.-*;—injury, it would have been fit to pro- 
■. ■;. ■ , * ' the danger is on the other side ; the 

. . ‘ •• elves; the patience with which they 

submit to the cruel depredations of gang-robbers, and to trespass and mischief 
committed in the most outrageous manner by bands of ruffians, is one of the most 
remarkable, and at the same time one of the most discouraging symptoms which 
the state of society in India presents to us. Under these circumstances we are 


» Kirpa Sivgh. (1012) P. W. B. (Cr,) Ko. 26 
of 1912. 

* Mevo £altant Jifarathe, (1013} 15 Bern. 

* Joyiriihna ■Sama«ai, (1016) 21 C. W. K. 

Govt, cf Bengal t . Sh«a Oluilam LaSa, 
(1875)2tW,R-{W.)67. 

* Bamaeam*. (1888) 12 Mad., W8. S« 
JIavla BalAtK (1004) 27 AIL 28; 


Nalh Bati, (16B7) 25 Cal. 297 

* Jtaneltore. (1888) Cr. B. Bo. 61 of iSSB. 
Uorep. Cr. C. 400. 

* £i&o«Ai Bhutan JHuherjee v. WalmtUy, 

(1867) 1 C. W. N. cwiiv. ■ , 

■ A'eJ*R Dome, (1S65) 2 W. B. (Cr.) 3^ 

* Batnanuja Chariar v. 

Xanim, [1011} 2 Jf, W. N- 8. 

»• aP.Cr.aNe.8.«.4. 



frc^. 93 96.] 


rniVATK 1>EITJSCX. 


m 


rslh'*r to roij*** unt! rncoTiriipi* n manir spirit nmonc fh« pooplf than to 
mnlliplyro^lridion^on th'»*'tP!Ti«<'of thon’eht of i»Mf*flrf/*nro. We nro of opinion 
that aII lh" ovil whirh i« Hk^'ly to nri*o from th** nfuMo of that ripht i< fur Ie«a serious 
than th" **vil which wnuM nri*" from th" PTPCution of one perron for oversteppinc; 
what micht appear to th" Courts to he th" exact line of mofleration in reawtins a 
ho<!y of «1af‘oii«."* 

This richt of ilefenco is ahaolutely neeeaaar)*. The vicilanco of Jfariatratex 
can never mat e tjp forth" vigilance of each in'HvMual on hia own hchnif. Tho fear 
of the Jaw ran never re«1rftin had men roelTectually na th" fear of tho rum total of 
indivirfual rr«i.«tanre Talo away this right and you hecome in so doing tho 
arromplice of all had men.* 

Scope.—There is no right of private defence under the Code npainat any act 
whirli ia not in it‘elf an offence under it * The defence of posacssion cither of 
poo<la or landa ngainat a mere tPeap.saa, not a rrime. does not, strictly speaking, 
justify even a breach of the peace. 

Limilstioni.-- Th" right ia eulijert in all cases to the fe.atriction contained in 
els. n and 4 of s. 99 * 

Aggression.—This right emnot ho ple.ade<l J»y persons who, believing they 
will lie attacked, court the attack.* 

PU ACT ICE. 

The aecu*M must plead th" right of defence. It ia for those who raise this 
plea to prove it. If raiaed, a full account of the occurrence must bo given in 
evidence.* nec.au,ao it ii necessary that all the circumstanccai should be pleaded 
before a Court and tho ple.a ought to lie pms*ed by satisfactory evidence.’ In a 
case tho .Allahabad High Court held that a Court ought not to sot up such a plea 
when the accused himself has not done so • Recently it has held that even 
wh*ro a right of private defence is not pleaded, the Court, on finding on the 
ev)d"nc»» licforo it. that the accus"d acted in the exercise of his right of private 
dehmcc, is liound to take cognizance of tho fact*. Tho .Madras High Court has 
ruled that oven if the accused docs not specifically plead private defence, he may 
he ac<juitted iftho evidence showed that ho was acting in self-defence.*® 
WoodrolTo, J , has o!i«efvod in a full liench decision of tho Calcutta High Court that 
it cannot be laid down ns a general proposition of universal applicability that a 
Court cannot and should not consider a case in favour of tho accused which he has 
not raised. If such a case arises on tho prosecution evidence, it should be put to 
tho Jury for their consideration whatever lino might have been taken by the 
accused or his counsel.**. Similarly, tho Lahore High Court has hold that when 
there is eridence proving that a person accused of killing or injuring another acted 
in the exorcise of the right of private defence the Court may not ignore that 
evidence and conrict the accused merely because tho latter sot up a different 
defence and denied having committed tho assault. *■ 

The right of an accused person to defend himself upon a criminal charge can 
only be limited by the prorisions of tho statute law. An accused can set up an 
alternative inconsistent defence ** 


* Note B, p. liv. No. 222 of 1009, Unrep. (Bom.) 

* Bcntham. • * w -kr 

* Oawvn Lai Dat, (1889) 10 CaL 206, 218. ■ • »• . ' . 

* Joaef Cfl«>rar», (1879) P. 11 No. 30 of • . ' *. 

1B7D. 

* Noa»M«, (1864) W. R. (Gap. No.) Cr. , 


• Jamakur Sirdar, (1877) 1 C. L. B. 62; 
In re iTali CAum Hoolcerju, (1882) 11 C. L. B. 
232. 

’ Falehali, (1909) Cnio. Rev. Application 


M Ohulam Saaul. (1921) 3 L. I* J., 284. 

*• Tuauf Suaatn, (1018) 40 All. 284; Faudi 
JL«ir,(l019)lP.L.T.79. 
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An accused person w}\o at. J\is trial has not pleadwl tJie right of pr^^'nte defence, 
but has raised other pleas inconsistent with such n defence, cannot in apnea! set 
up a case, founded upon the evidence taken at his trial, that he acted in the 
exorcise of tho right of private defcn«j; neither is the Court competent to raiso 
such a plea on his behalf.^ 

din “odhJiSj , person has a jiglit, subject to the 

and of propcTtj-. rcscrictioiis Contained in section 99, to defend—' 

Fmf.— His otvii ijod}' and the body of any other person,* 
against any ofTeiice affecting the human body; 

Secondly .—^Thc property, whether moveable or immoveable," 
of himself or of any other person, against any act which is an ofience 
falling under the definition of theft,* robbeiy.* mischiefs or criminal 
trespass,*^ or which is an attempt^ to commit theft, robhen*,mis- 
chief or criminal trespass. 

COMIHEKT. 


This section saya what the extent of the right of defence is. Section 99 speaks 
of the hmitations on the exercise of this right. 

This section is much wider then tho English law. Under it even a stranger 
may defend tho person or property of auothor person ; whereas under the English 
Jaw there mnat be some kind of relationship existing, such as that of masta and 
servant or husband and wife or guardian and ward, before this right could be 
exercised on behalf of another. Underthe English lawa person has no right to 
comimt an assault merely in defence of other persons. 

A full bench of the Madras High Court has laid down that the right of private 
defence as laid down in ss. 96 to 105 enobfes the arrest of any person when he hw 
not been guilty of au offence for wluch arrest without- warrant is permitted 
(e.p,, dninkenneas), when the person arresting or confining has a genuine 
reasonable apprehension that to allow the other to remain at large will endangw 
the person and property of others. Where, therefore, a \*illage Magistrate arrwtw 
a di^kea person whose conduct was at the time a grave danger to the public, 
it was held that he was uot guilty of any offence.* 

Scope.—^As to the defence of property the section speaks of “theft and 
robbery ” but not offences like “ house-breaking ” and “ dacoity.” It, therefore, 
seems that the mention of “ theft ” must be taken to include all offences ejusdem 
generis. The same consideration applies to the mention of “ miachief ” and 
“ criminal trespass.” 

i. * Any other person,It ia a noble movement of the heart, that indig¬ 
nation which kindles at the sight of the feeble injured by the strong. It is a noWe 
movement which makes us forgot onr own danger at the first cry of distress. It 
concerns the public safety that every honest man should consider himself as 
natural protector of every other,”* The section embodies this principle 
provides that every person has a right to defend tho property ofhunsolf orofanj 
other person. , 

Defence of person.—'Where a person assisted by a friend retaliated severeiv 
on another, who trespassed into his house with the object of having intercourse 
with his wife, both were held to havo cotnmltted no offence. * tr 

The deceased BW was ou a cart when the accused KI> camo up near it tie 
^id to KB, “ Is that you ”? and on KB roplj-ing ** yes,” he began using abuse 
and Jiicked KD. The latter then called out to the accused PS, who camo runnmg 


* Timmal. (189S) 21 All 122. 
t Gopal Haidu, (l©22) 40 Mad, 003, r.u. 


• Bentham, r. 

‘ Dhaumun Teli. (1B73) 20 D. (Cr.) 36. 
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pp with B holil(»in hi<haTn1 ninl cvMrntly with the intention to «frih*‘ th«*(l<'c«isc<l 
with it ntrl h** mlniitto*! that hf «1>«1 ptriU** him. Tli*'n WW •b'hM nt KD with 
hi* •J'lh fir*l ntrl tlKn tom'll on 1*S nml •la'liM n1 him witlt it. iFo Jiif KI) on th*' 
forearm nn<1 the innm- cati'M »!M not turn out to he \rr>* i<erion« Ihit the re^nlt 
•of tlie hlovr whicii hit I’S wn* t!iat three of hi* finder* were ent ofT. Th^n it wa* 
that KP tooV ft hnife from i‘otnewKpTe nhout hi* person ntt»I ."fnhhefl UW with it 
in n vital part of the hotly rati»ins HAW cleatli. It wn* lieM that nithomrh tlio 
«lerea»*»<l hatl tntiietl tipon PS, KD the nj:lit to enii*e death to the deecn*o<l, 
if he rnipht re.a«onahlv nppTehejvl ftt the tm\e that PS'ft life wa* in danger owing 
to the mndtirf of the dere.n*e<l ; that a mnn in KD’* pwitlnn might rea<onahly 
Apprehend that the eondnet of the (lcce.ved indicAtnl nn intention on his part to 
go on u»inc the linh against them to either kill or inllift the gravest injiir)* to Ins 
ronipanion. If the decca«o<l had tlie rliance of «<lng the iJnh Again on PS there 
wa* A ]Hi««diility ftn<I prohahility of 1*S !o«ing his life nn<l that, under the circum* 
fttanre.«, the net of KD in taking nut the knife nnfl slahhing the deceased was 
eovere<l h\ «. 100 and that KD did not etcewl the nght of «elf-defpnce.* 

Where a IkkIv of nhont ten men, lieloiiging to the decree-holder's party, went 
with Conn officer? upon a plot of land in the joint possession of the judgment- 
debtors to take sjTnboUcal possession thereof, and the dmmmcr wjus assaulted 
hr one nf the latter, whereupon the accused and their party replied by on attack 
upon the opponents, during the course of which one of the Accused’s party fractured 
the skull of the drummer’s fts-sailant by an isolated act, but the accused continued 
‘to lient him after he h.sd fallen helpless on the prmiiul, it was held that the accused 
had a right of private defence under the circumstance.s.but having exceeded such 
right by lieaiing the wounded man after he had fallen, they were guilty of hurt.* 

When.' a person grows crops on a piece of land whicli another person cuts and 
carries away and stacks in a fichl of a third party without interruption and retires 
from the field and then (ho person growing the crops comes up m numbers armed 
with clubs and other wcai)ons, not to commit a premeditated not but merely to 
take away the crops they arc entitled to and not to u'c any force unless they are 
• opposed or attacked, and, wlule so acting withm theit rights in collecting their 
own crops with a view to take them away, they arc attacked by the party of the 
person who stacked the crops who were also similarly anned, first, by clods of earth 
-and, then, with spears, they have the right to defend their persons from an attack 
with clods and spears, an attack wliicli reasonably causes apprehension that death 
will be the result, and to cause any injury short of death.® AVhcre a person who 
had seized cattle which had been trespassing on his lands, gathered together a 
number of men to assist him in resisting an anticipated attempt to rescue the 
-cattle, and a fight befwe-n the parties took place, in which several men on each 
side were killed and injured, it was held that the person who had seized the 
cattle and his party were protected by this section. * 

English case —Under circumstances whicli might have induced the belief that 
*■ ’ ■ ’ ’ ■ ' " ife, their son shot and killed his father. It 

_ ' ■ ' grounds for believing and honestly beheved 

.j .w. _defence of his mother, the homicide was 

•excusable.® 

2. * Immoveable property.*—A party in possession of land is legally entitled 
•to defend his possession against another party seeking to eject him by force®; or 


* Kja Syato Dttn, 11903^ 10 Bunna Ij. B, 
■89. See J/i Ula So v. JVya Than, (1911) 
-4B.L.T. 268. 

* Kunja Bhuxya, (1912) 39 Cal. 896. 

* Baburam Baut, (1912) 17 C. L. J. 394 

•* Nareshi Singh, (1923) 2 Pat. 695. 
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An nccURpd porson who nt Kw trial has not plmtlfd tK»* riyUt of privnto d^'frnce 
hut hftH rni-iwl oth*'r ph'fts inconsistent with such n dcfcncf*, cannot in opiwal set 
up a case, founded upon the evidenre tnhcn at hU (rial, that he acted in the 
nxcrnse of the ripht of private defenw*; neither U the Court competent to raise 
such n plea on his hehnlf.* 

K'-cry pctwti hn.i n riglit, siibjort to the 
snti o! pmrcrty. ' rt*f<trictm«R contmiicn in Hoctiou nn, to defend— 
His own i«dy atul the Iwdy of any other person,* 
against any offence nlTccting the hnnwn l»ody; 

Sccondhi .—^^riie property, whether moveable or iinmovcahlc,* 
of himself or of any otlicr person, against any act which is an offence 
falling under the definition of theft,* robhon*,* mischiefs or criminnl 
trespass,* or which is an attempt * to commit theft, robhen', mi' 
chief or criminal trespass. 

COMMENT. 

This Boctionpavfl what the* extent of the ripht of defence is. Section 99 ?; 
of tho limitations on tlu* exercise of this ripht. 

This section is much wider than the Knplish law. Under it even a p‘ 
may defend tho pcMon or proi»erty of another person ; whereas under the ' 
law there must be some kind of relationship cxistinp. suth ns that of nu 
servant or lunsband and wife or guardian and ward, before this ripht 
e.xercised on bolvnlf of another. Under tho English law a person has V' 
commit an assault merely in defence of other j^rsons. 

A full l>ench of the Jfadras Iliph Court has laid down that the riu! 
detoneo ns laid down in m. 90 to 105 enables the arrest of nay person 
not been guilty of an offence for which arrest without warrant 
{e.g., drunkenness), when tlic person aircstinp or confininp has . 
reasonable apprehension that to allow tho other to remain at larj 
tho person and property of others. M^cre, therefore, a village Mr 
a drunken person whose conduct was at the time a grave dan’ 
it was held that ho was not guilty of any offence.* 

Scope.—As to tho defence of property the section spe^ 
robbery ” but not offences like “ houso'brcokinp ” and “ dace 
seems that the mention of “ theft ” must b© taken to includf 
generis. The same consideration applies to the mention 
“ criminal trespass,” 

1. * Any other person.’—“ It is a noble movement f 
nation which kindles at the sight of the feeble injured by ■ 
movement which makes us forget our own danger at th' 
concerns the pubhc safety that every honest man ahov 
natural protector of every other.”* The section emb 
provides that every person has a right to defend the pi 
other person. 

Detence ol pereon.—MTiere a person assist^ b\- 
on another, who trespassed into his house with th 
with his wife, both were held to have committed n 

The deceased BW was on a cart when the ac- 
said to KU, “ Is that you ”? and on Kl> replyi' 
and kicked KD. The latter then called out to V 

1 Timmal, (1898) 21 All. 122. * T 

* Gopal Naidu., (1022) 40 Mad. 605, f.B. ‘ 
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Tli»* auction pntTlia*''r not commit anr criminnl net in poinp to assert 
hi* title and to tale po<«e.t)on of the properly purch.v*M by him by ousting 
the jndpinent-'leblor, who Wame a Ire^pa-Mer after the date of delivery of 
po««r-((inn.* 

^Vhere the common intention of an n.<«embly of more than five persons was 
to re»i*l by force an nnUwful trr*pa*a on land it was held that they were cot guilty 
of rioting.* 

7. 'Attempt*—See a. All, in/m. 

Defence of p-eperty.—PI m anowed.—The anllagers Wonginp to C walked 
irbpott* proce»*ion, through n part of the vilhagc of K, carrying with them a vessel 
containing water which ptirported to be consecrated. The villagers of K object¬ 
ing, ob«tructetl the proee«,*ion, whereupon the meml>ers of it resisted the obstruc¬ 
tion, and n«ed anme violence, causing grievous hurt to one of the obstructors and 
hurt to others of them. It was held that they were justified in exercising their 
right of private defence of l»o<ly .and property and the harm inflicted was not more 
than necessary for the purpose of eelf-ilefenee.* Where persons, who actually 
grew the disputeil crop and who were no parties either to the civil suit for possession 
which w.a.s decreed against their landlonl, or to the deliverj* of possession of tbo 
land, resisted the action of the complainant who went to take possession under the 
decree of the chnl Court, it was held that they wen* justified in claiming what they 
had grown and in resisting the complainant.* 

CnWaof Iresposj.—A Police oflicer attempted to carry on a general sc.arch 
for stolen property (not authorized by law). One of the accused in resisting such a 
aearch pusheil the Sub-Inspector anil the latter onlered two constables to climb 
on his roof and break into the hmi«e, whereupon the villagers assumed a thn*aten- 
ing attitude and threatened to cut them to pieces if they entered the hou'o and thia 
empty threat wa.s sufiicient to prevent the pobec from committing the trespass. 
It was held that the accused were justified in rcsistiog the search, and they bad 
not exceeded the right of private defence * 

Plea tfUalloved —Accused wa.s out in the jungles with bis gun ; an altercation 
took place between him and the deceased, the former interfering to prevent the 
latter from committing real or supposed cattle trespass; tbo deceased thereupon 
with a largo club attacked the accused, who fired without any particular aim, but 
lowering the muzzle of tbo gun eo not to hit a vital part, and death immediately 
resulted from the wound thus inflicted. It was held that tho accused’s act was- 
not a legal exerriso of the right of private defence as ho had only to stand back 
and he was safe.* 

Altercation lyltceen tiro parties .—Party A sowed a crop m a field to which appa¬ 
rently they were entitled. Party B, claiming the field and tho crop as theirs, 
entered upon the land and began to cut tho crop. Party A, having watched party 
B enter upon tho land, took counsel together and then proceeded to attack party 
B, and a fight ensued, in which grievous hurt was caused. It was held that it was 

not open to part)’ A to plead *'-**' -- - •**-- -- r .i . t 

private defence of property,’ ' • * . „ ■ 

It is not found that there was time to 
have recourse to the autliorities. This case is not supported by Q.-^E. v. Prag- 

* Prankhanj, (1D12) 16 C. W. N. 1078 

• Kvrtem BuLsh, (18C7) P. R. No. 13 of 
1868. See to the same edect, Gurdit Sinoh, 

n T> ,n 

• ; Stngti^ 

prmci- 


Ovn, 

App 


' Begula Bhetmappa, {IQQ2) 26Mad. 249. 
^ Oajendra Ohorat, (1911) 15 C. L. J. 80. 
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to steal from it^ j or to do an act whicb will have the effect of causing injury to it, 
c.<7.» by cutting a bund.* It ia immaterial whether the person in possession ot 
the property had or had not the right to possession. If a zemindar’s people enter 
npon crops with the intention of ^straining without notice, the ryot owners are 
justified in considering such action as trespass.* But mero pcreistenco in demand¬ 
ing rent will not amount to trespass so as to justify an assault on tho person making 
the demand.^ A landlord who had not tendered to his tenant'such a lease as the- 
latter was bound to accept under the Madras Kent Becovery Act (Slad. Act VUI 
of 1865) distrained his cattle for arrears of rent, tho assistance of the police having 
been procured for the purpose. The tenant, with the assistance of seven other 
persons, forcibly obstructed the removal of the cattle which had already been 
actually seized and driven for some yards. It was held that tho tenants were not 
entitled to the right of defence and were guilty of rioting.® 

"When an attack is made on persons acting in tho lawful exercise of their right 
over property, they are entitled to the right of private defence, and the only ques¬ 
tion that arises thereafter is whether any member of tho party individually exceeded, 
the right. Persons exercising their la^ul rights are not members of an unlawful 
assembly, nor can the assembly become unlawful by their repelling an attack, 
made on them by persons who had no right to obstruct them, not by exceeiffng 
the lawful use of their right of private defence. In such a case each vs liable 
only for his individual acta done in excess of such right.* 

3. * Theft.*—See s, 378, infra. Where a number of persons were justified 
in resisting the theft of their crops they could not all be considered as members of 
an unlawful assembly with the common object of assorting a right to the land on 
which the crops stood, because some of their number exceeded tbe right of private 
defence. But if after ^ome of them had exceeded the right of private defence, 
others continued in the assembly aiding and abetting them, they could all bo 
considered members of an unlawM assembly.^ 

4. * Robbery.’—See s. 390, infra. 

5. ‘ Mischief.*—See s. 425, infra. 

6. * Criminal trespass.’—See s. 441, infra. A rightful owner ia entitled to 
physically turn out a tteapasaet or one trying to infringe upon his rights. A person 
exercising this right should, however, not use more force than is reasonable to 
defend his possession from a trespasser.® A person in possession of lands is, 
however, not justified in confining peiaons who commit trespaBs.® 

" A civil trespass will not excuse the firing a pistol at a treapasser in sudden 
resentment or anger. If a person takes forcible possession of another man’s close, 
80 as to be guilty of o breach of the -peace, it is more than a trespass. Bo, if a man 
with force invades and enters into the dwelling of another. But a man is not 
authorized to fire a pistol on every intrusion or invasion of bis house. He ought, 
if he has a reasonable opportunity, to endeavour to remove him without having 
recourse to the last extremity. But, the making an attack upon a dwelling, and 
especially at night, the law regards as equivalent to an assault on a man’s person ; 
for a man's house is his castle, and, therefore, in the eye of the law, it is equivalent, 
to an assault; bnt no words or sinjiny ate equivalent to an assault, nor will they 
authorize an assault in return.”*® 


* ifol-ee, (1869) 12 tV. R, (Cr.) 16. 

» Biryco Bingh v. Khxtb LaJK (1873) leW. 
R. (O.) CQ ; Skvtihtr Stngk v. BurmaA Hahto, 
(1875) 23 \V. IL (Cr.) 2.',. Ganovri Lot J}a», 
(1689) 16 C&L 206. 

• SAttAu. (18"6) 23 W. R. (Cr.) 40. 
‘ ilahcmed JaA r. Kkodt Sheik, (1871) 10 

\V.R.(Cr.)6S(7S). 


‘ namagya, (18S9) 13 Mad. 148. 
■^JCunj'o Bhuij/a. (1912) 39 Cal. 


896; 


w. 

'* jlTen*, (1823) 1 Levin 184,185. 
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with a Urpo fluli aiiarVr-l iJ.r *rcuM-t!, who fim! without any pirticutar aim, but 
lowrnnv tlio murflr *i{ ifi'' pun »o a* not to bit« vital pirt, anil ilrath imm«hatoly 
ro*u1(o<i from tin* «<*unil lliu' infiicto*!. It wat h^M that th" afcu«»Hl*» act wa.v 
not n Irpal rxrrrii'o nl th* riplil ol privato ilrfmco a* h* lia«l only to ataml back 
and be was rafr.* 

AUnmiion IftuYrn t«/o I’artv A »owr<l a crop m a firUl to which appa¬ 

rently they were rntitl*il. I’arty II, claiming th* fiehi ami the crop aa theirs, 
entered uj*on tli* land and l*epan to cut th* crop. Party A, having watched party 
B enter iiwin the land, rotinoel together and then proceeded to attack I'arty 
B, and a fight en»ued, in which gneioua hurt wan cau»ed. It was held that it was 
not open to J'arly A to plr.id that they were acting in the exerri«e of their right ot 
privatedefeiireofproj»erty t This rase does not la)* down sound law. Tho finding 
of j'o**'*««iori and sowing of the croj*8oii the part of A brings the cn«o under this sec¬ 
t-on subject to B. I*'.*. The taking of counsel beforo action w-illnot by itself deprive 
theaccused of lus right of private defence. It is notfound that there was time to 
have recourse to the nutlioritirs. This case ii not supported by Q.-E. v. Prag- 


» ;?amA’n*A"«.9»"?A.(Iu:?)3P. I-T ?3\ 

• Kalft ilundit, (IhSO) 10 CL I*. Jt 278 5 
Ouru Charan Chany, (|87() C Ilcng I« It. 
^p. 0 5 Tool^ft S>n^h, (16(58) 10 W. it. (Cr.) 

■ Jlfynh metmappn, (1002) 20 .Mwl. 219. 

* Oajtndn (7Aorai, (1911) 16 a L. J. 80. 


• /VantAan/, (1012) 10 C. W. K. 1078. 

• Ktirtem Jlulth, (1807) P. lb h’o, 13 of 
1803. Feo to tb« BkniA cflect, Crunfil i^i'noA, 
(lB72)lMt. No. 12 of 1872 

» A‘ab>,(1901) 24 All. 143, Kadhu Sinyh, 
(1902) 24 All. 2DS, Is^-s down the aame princi¬ 
ple on tiiaiUr facts. 
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Dat,^ though it profc'^cs to follow fimt case; ajul ih directly in conflict \nth Q.‘E. 
V. NarsangPathnWini*, Parhlmin V. p.-A’. ®. ami K.-K. v. Atj!/fi Ann/isn^'J 
/Ifyor*, ami hos not-been refcrrwl to in Poip. Inthclastca'^o certain 

persons who were lawfully in possession, ns tenants of agricultural Innil, havin;? 
reason to snpposn that it was possihln that they might he attacked and ejected 
from the land by force, made n prnctiee of keeping their clwhs in readiness, and 
also persuaded tlie tenants of some adjacent fields to do likewise. The expected 
attack camt, and there was a somewhat sovere fight, in the course of which both 
l^arties were injured. It was held that the defenilDfs were within their rights in 
holding themselves in readiness to repel an attack if and when it should come. 

The petitiojiera went with three idniighs on the land to which the complainant 
had tlic right of possession, and of which he was in ]>ossession till such entry, and 
began to plough up the land, to uproot some castor plants and throw them away. 
"SVliile they were thus in actual hut temporary occupation, the complainant and lus 
party went on the land and tried to unyoke the cattle, whorcujmn n riot took place. 
It was held that the petitionervS wore not justified in entering on the land, in plough¬ 
ing it, uprooting the plants and throwing them away, that they were members of 
an unlawful assembly, the common ohject of wKicli was to enforce a right or sup¬ 
posed right for tho oxcrciso of which they were prepared to use force, and that 
their action in boating tho oomplainant’a party was not justified by the fact of 
their having obtained temporary occupation.* 


98. Wlicn an act, which would otherwise be a certain offufice, 
Ki lit of riTftto offence, by reason of the youth,' the 

deiei?«ragaiSt wauti of maturity of understanding,- the unsound- 
act of a wnon of jjess of mind,^ or the intoxicfttion* of the person 
uiaoan d, e c. that act, OF by reason of any misconcoption® 

on the port of that person, every person has tho same rigi>t of private 
defence against that act whicli Jic would have if the act were that 
offence. 


ILLUSTRATIONS. 

(а) Z, xinder the influence of madness, ottompfs to IdJ] A ; Z fs guilty of no 
■offence. But A has tho same right of private defence which ho would have if Z 
were sane 

(б) A enters by night a house which he is legally entitled to enter. Z, m 
good faith, taking A for a house-breaker, attacks A. Here Z, by attacking A 
under this misconception, commits «o offence. But A has the same right of private 
defence against Z, which he would have if Z were not acting under that mis¬ 
conception. 

COMMENT. 


This section lays down that for the purpose of exercising tho right of private 
defence physical or mental incapacity of the person against whom the right is 
exercised is no bar. 


1. ' youlh.'--See ss. 82-83, supra. 

2. * Want of maturity of understanding.*—See %. 83, supra. 

3. ' Unsoundness of mind/—See s. 84, supro 


4. ' Intoxication.*—See 8. 85, supra. 

5. * Misconception.’—See ss. 76-79, supra. 


» (189?)20 AJL45a 

* (1600) 14 Bom. 441. 

* (1897)24 Cat CSe. 


(1001}25 3rad. 624. 

(1922) 45 All. 250. 

Jwram ilaliim, (1907) 35 Cat 103. 
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99. There is no right of private defence against an act which 
^ ^ ^ docs not reasonably cause the apprehension of 

which* there* is” no death or of grievous hurt, if done, or attempted 
right of privato done, by a public servant acting in good 

faith under colour of his office, though that act 
may not be strictly justifiable by law.' 

There is no right of private defence against an act which does 
not reasonably cause the apprehension of death or of grievous 
hurt, if done, or attempted to be done, by the direction of a public 
servant acting in good faith under colour of his office, though that 
direction may not bo strictly justifiable by law 

There is no right of private defence in cases in which there 
is time to have recourse to the protection of the public authorities®; 

Extent to which right of private defence in no case cx- 

tho right may be tcnds to the inflicting of more harm than it is 
exercised. ncccssary to inflict for the purpose of defence *. 

Explanation 1.— A person is not deprived of the right of private 
defence against an act done, or attempted to be done, by a public 
servant, as such, unless he knows, or has reason to believe, that the 
person doing the act is such public servant. 

Explanation 2 ,—A person is not deprived of the right of private 
defence against an act done, or attempted to bo done, by the direc¬ 
tion of a public servant, unless he knows, or has reason to believe, 
that the person doing the act is acting by such direction, or unless 
sucli person states the authority under which he acts, or, if ho has 
authority in ^^Titing, unless he produces such autliority, if demanded; 

COMMENT. 

This section enumerates the limitations put on tho exercise of the right of 
defence. 


i. First clause.—Tbis clause applies to those cases in which the pubh'c servant 
is acting (1) in good faith, and (2) under colour of his ofBcc, though the particular 
act being done by him may not be justifiable by law. 

* Grievous hurt**—See fl. 320, infta. 

* Public servant.*—See s. 21, supra. 

* Good faith.'—See s. C2, supra. * 

‘ Under colour of his ofllce-’—The protection is intended to bo given only to 
a public servant acting honestly in the legitimate discharge of powers conferred 
or of duties imposed upon him. 

* Not strictly Justiflable by law.*—This section has no application to a case where 
tho initial proceeding, and the power under which any public servant purports 
to act are altogether without jurisdiction* and entirely ultra nVes®. But the 
protection afforded under it to public servants is not lost to them by reason of any 
mistake on their part in the exercise of their proper functions.* The section thus 


* Bhatcoo Jivaji t. livtji Bayal, (1868) 12 
Bom. 377 ; Puhot Eotu. (189C) 19 Mad. 349. 

• Jogendra Naik Muleritt, (1607) 24 CaL 
320 : Uaq. Dad, (1923) 6 Lab. 392. 

■* Tulairam, (18SS) 13 Bom. 168; Ltlhraj, 


(1891) 11 A-W.N. 105; Jaa,(I913) P.L.R. 
Ko. 325 of 1813. 

« TinahUtambala Paihan, (1896) 21 Mad. 
78. See£AoIaifaAro. (1004)9C. W. N. 126; 
Lai, (1924) 22 A. L. J. B 601. 
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applies to eases vrhero tl^ore is an excess ot jurisdiction as distinct from a complete 
■ftbseneo of juriacliction, to eases where the ofllcial has done wron^ljr what be might 
have done rishtij', but not to eases whoro the net could not possibly have been dene 
rightly.* Thus rcsistanco to the execution of nn illegal warrant is justifiable in 
©xcrciso of the right of private defence.* Ifesjstnnce to a general search for 
stolon property is justifiable as the law retjuires the mention of specific things.* 
Cases.—Hcsistancc to an ofiJeer acting without a warrant.—A police-officer 
nttemptod without a search-warrant to enter into n house in search of property 
alleged to hnvo boon stolen and was obstructed and resisted. It was held that, 
oven though the officer was not strictly justified in searching the house without 
a warrant, the person obstructing and resisting could not set up the illegality of 
the officer’s proceeding os a justification of his obstruction, as it was not shown 
that tho officer was acting othcremo than in good faith and without malice.* 
Resistance to an officer acting on an illegal warrant or order.—^Whoro, oa the 
complaint of one G that hla wife was wrongfully confined by his father-in-law, a 
warrant was issued under s. fiC, Criminal Rroccdure Code, and the police-officer, 
attempting to o.tecuto this warrant at thohouso of the fnther-in-Iaw, was obstructed 
by him and eeven others who used criminal force, it was hold that, as the warrant 
issued was wholly illegal, the accused wero not deprived of tho right of defence.* 
"Whoretheaccused was convicted of having assaulted a peon when oxccutingawnt 
of delivery of possession of n share in a tank by ordering some fishormentocaat their 
nets in the tank and catch fish for tho decree-holder as provided in the writ, it ^3 
held fhit whotovec mistake there might bo in the procedure of the aiunsif ingiriog 
tho direction in the writ, the accused had no right of private dofonco agsinst the 
peon who was a public servant acting under colour of hU office in good faith.* 
A Magistrate has no jurisdiction to issue an ordor under s, 144, Criminal rrocedure 
Code, in favour of any person and ask the police to allow him to cut the crops, 
without making any inquiry as to who was in possession of the lands, and thethird 
party, whoso possession is found, has a right of privato defence of property and that 
party is not deprived of that right simply because the police were there armed 
with an illegal and unjustifiable order of the Magistrate.’ 

Illegal attachment does not justify resistance.—Where articles protected ftoiu 
attachtaent were attached, it was held that this act did not justify resistance. 
Where the property of a person was wrongfully attached as tho property of certam 
absconders, it was held that the rightful owner had no right of private defence of 
his proper^, as tho police-officer was acting in good faith under colour of his 
■office, and that even supposing ths order of attachment might not have been pro* 
periy made, that would in itself be no anfficieat ground for such a defence.* Tb» 
decision aeema questionable. There is no ri«hfc of private defence if the proceed¬ 
ings of a public officer ate not " strictly justifiable by law." But in this case the 
action of the police-officer was entirely uU/a oirfs as tho property in question 
'did not belong to the absconders, and there is no room left for the operation of the 
first two clauses of this section. See v. Twlsirarn*®; JaffarnafA JlfandAaUi 
V. P.-J?.** ; and Q.-B. v. Jogmira Noth Mul-erjee^^. 

Apprehension of death or grievous bBrt,-yAn Exdso Inspector pursued 
armed smuggler, and on coming up witii him ordered him to stop and fired his 
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Tevolver twice to frighten him, whereupon the smuggler drew a sword and cut 
the Inspector on the thigh. It was held that the smuggler had reasonable ground 
'for believing that the Inspector intended to cause death or grievous hurt and did 
not exceed the right of private defence.^ 

2. Second clause.—The first clause speaks of the acts done by a public servant, 
this clause, of acts done tmder the direction of a public servant. Under this clause 
It is not necessary that the doer should be a public servant. He must only att 
under the directions of a public servant. Explanation 2 must bo read conjointly 
with this clause. Notwithstanding tins clause, a person can resist a public servant 
If the latter’s conduct is altogether illegal. Thus, where a licensed vaccinator 
imlawfully attempted to take lymph from the arm of a person who objected to it, 
it was held that the resistance was justifiable. * 

Cases.—Resistance to the executJoa of a warrant.—Where a police-officer 
attempted to execute a warrant, the issue of which was illegal, it was held 
that the accused were justified in their resistance.* It was held similarly whore a 
constable conducted a search without any authority. * ^Vhere the warrant issued 
for the arrest of a debtor was initialled though not fully signed, it was hold that he 
•had no right of private defence. ® 

Reshtanee to the execution of not a strictly legal order.—■^\n order to the Police 
•purporting to be made under s. 145, Criminal Procedure Code, directing thorn to 
take charge of some crops in dispute, was not strictly legal, and in execution of 
■such order the Police went to the spot where the crop was stored and after 
announcmg the order proposed to guard it. It was held that tho Accused in 
seizing several men of the Police party and carrying them of! into confioomont 
•had exceeded their right of private defence.* 

3. Third clause.—This clause must bo road with the first clause of s. 105.’ 
It places an important restriction on the exorcise of tho right of private defence 

* Tune to nave recourse to the protection of tbs public sotborltJes.’—No man has the 
t.. .. 1 - *t..i—’-'•the protection of his person or property, 
S3 by recourse to the public authorities, 
likely to cause damsgo to the person 
or property of another person, must bo restricted and recourse to the public 

’ *’ ••* ■* --—f—... 

• " « '• have recourse 

■ e Indian Penal 

Code.* There is no right of private defence where two parties arm themselves for a 
fight to enforce their right or supposed right, and deliberately engage in large 
numbers in a fight. In such a case, if it is not shown that tho accused were acting 
•within the legal limits of the right of private defence, it does not matter which party 
was the first to attack.* Tho right of private defence being granted for defence only, 
■it roust not and cannot legally bo exerased when there is ‘ time to have re>course 
to the protection of tho public authonties.' This does not mean that a person in 
actual possession is, when attacked, to abandon bis property to the mercy of the 
-marauders, with a %iew of making an application to the Police for assistance. ’* Tbe 
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Jaw must not bo invoked to oppress pctsoM wbo, when there is no time to have- 
recourse to the public authorities, find themselves in a position in which they 
must either exert the privilege of private defence as provided and restricted by the- 
law or submit to a forcible invasion of tho right of person or property in cases 
where, unders. 07, the law does not require any such submission.^ At the same- 
time the right of private defence does not take the place of the functions of those- 
public servants who are especially charged with the protection of life and property 
and the apprehension of offenders, and where the assistance of the public authori¬ 
ties can be procured, the right cannot be lawfully exercised. 

The right of private defence of property commences when a reasonable appre¬ 
hension of danger to the property commences \ — \ • ■ — 

mences, the owner of the property is not called '.■■■■■ , ■ ■ ■ . 

• • ■ -to the time and place- 

^Then a person is attacked while doing a lawful act, he is entitled to stand his 
ground and defend himself, and the law does not intend that he must run away^ to • 
have recourse to the protection of the public authorities. ® There is no obligation 
upon a person entitled to exercise the right of private defence and to defend his- 
person or property, to retire merely because his assaflant threatens him with- 
violence. * 

T4 .V-.1 .... * 1 ). *\ .•'*.1 • i > 11 . • -^r that a persoU' 

> ' , • • ■ . . ' .in avoid injury 

• . . • . • . * • . defence of the 

. . ■ •• • ■ 
be justified will depend not on the actual danger but on whether there was reason-^ 
able apprehension of such danger.® It never was intended that a man should; 
submit to the deprivation of property in his possession without exercising an;^ riglit 
of aelf-defence, and trust to recover it by the tedious operation of a case in the 
Civil Court with all the weight of possession, onus of proof, etc., against him. *' 

A rightful owner has a right to eject a trespasser from his land by civil process, 
but it is not within his right to take a mob of men and forcibly clear the person ihi 
]iosse3sion of the land in respect of which ho had only title without possession. 
The right of private defence does not cover a case of taking or retaking possession 
by means of criminal force or show of crimmal force.’ 

Cases.—Time io obtain protection o! publle aolborilles.”~^Vhero the servants of an. 
indigo factoty having been interfered with by the villagers to sow land, went out 
in force to effect their purpose and the villagers also went out armed to meet 
them, it was held that in the affray rvhich followed neither party could plead the 
right of private defence of property as there was a Police Station near at hand.*' 
Tho petitioners numbering from forty to sixty, armed with clubs, spears and heavy 
billets of wood, proceeded to the disputed land, attacked tho complainant and his 
father, and destroyed the crops growing thereon. Both parties claimed the land. 
as having fallen to their shares on partition. The Slagistrate found that the com¬ 
plainant was in possession and had grown tho crops. It was held that tho right 
of private defence did not arise, as there was no invasion of the petitionor'a rights 
on tho day of occurrence, and, in any case, that they liad ample time to have 
recourse to tho authorities for the protection of their rights.® Tho complainant's 
party, consisting of twel%*o or th^teen persons, went with pickaxes to a bund 

1 ULi Ttf* V. (1896) P. J, 1* E. 210. ■* Jatvram Jlaruari, (1023) 2 Pat. 

• yartau-j PalSalXat, ^ISOO) 14 Bom. 411, Ea ^ " 

« .* I:'n: ‘ ' JUg 
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(cmbanlcmcnt) erected on the land of the master of the accused in order to cut it, 
as it obstructed the flow of water from their lands and destroyed their crops. The 
.accused hoarinj: of this at once assembled to the number of fifty or sixty, armed 
themselves with clubs and procec<le<l to thebt/nd. At this timo the complainant’s 
party had cither finished the cuttinp or ceased to do so, when ho saw the accused 
approachinp. The latter ntt.‘ickc<l the comphninant’s party and drove them to 
their villape. One or more of the assailants also beat a man, who was present 
there, but was not connected with the cuttinp of the bund, both in the first attack 
and when they returned from the chase, and fractured his skull, in consequence of 
which he died shortly after. It was held that the accused were members of an 
unlawful assembly from the beginninp, as they went armed with clubs and in larpo 
numbers to enforce their ripht at all hazards, tliat, if not so at the beg innin g, they 
became an unlawful assembly, and had no ripht of pri%'oto defence, when the 
opposite party had ceased cutting the bund, and tliat even if they had, they exceed* 
od their right by attackinp their opjiononts and chasing them and by beating tbe 
deceased.^ Tlie accused made a combined attack upon 31 and R as they were 
throwing earth upon a narrow path of the shamiht and in so doing threw earth 
upon the fences with which the accused had formed enclosures upon the shamijat. 
The injury caused to R was not serious but Mdied of the blow caused by one of 
the accused. It was held that as the matter was not urgent and no serious loss of 

ation, one evening, that the complainants intended to go on his land on the following 
day, and uproot the jiitran seed sown in it. At about three o’clock next morning 
he was informed that the complainants had entered on his land, and were plough* 
ing up the seed. Thereupon ho at once proceeded to the spot, followed by the 
remaining accused, and remonstrated with the complamants, who commenced an 
attack on the accused. In tho fight which ensued, both sides received serious 
injuries, and the leader of tho complainant’s party was killed. It was held that 
the complamants being the aggressors, tbe accused had the right of private defence ; 
and that they were not bound to act on tho information received on the previous 
evening, and seek tho protection of tho pubhc authorities, as they had no reason 
to apprehend a night attack on their property,’ Where tho opponents of the 
accused erected some huts stealthily at night on a plot of land of which the accused 
were in peaceful possession and it was alleged that tho opponents were in possession 
of the land for about fourteen hours and tho accused at break of day on commr' to 
know of this took tho earliest opportunity to exercise their own right of private 
defence and came to the spot armed to turn out the opponents who were found by 
them still engaged in erecting more huts and there was a free fight between the 
parties and the accused did not inflict more hurt than was necessary for defendin" 
themselves, it was held that the accused were not guilty of rioting as they were 
entitled to their right of private defence.* Where a person who had seized cattle 
which had been trespassing on his lands, gathered together a number of men to 
assist him in resisting an anticipated attempt to rescue the cattle, and a fight 
between tho parties took place, in which several men on each side were killed and 
bjured, it was held that the person wno had seized the cattle and his party had not 
exceeded the right of private defence * 

4. Fourth clause.—The right of private defence is restricted to not inflietbg 
more harm than it is necessary to inflict for the purpose of defence. * The amount 
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• force necessary depends on the circumstances of the case, and there is no 
•jjtotection if the harm is caused hy excessive ’violence quite unnecegsaiy to 
’the caae.^ For example, a person act by his master to watch a garden or yard, 
is not at all justified in shooting at, or injuring, in any way, persons who may come 
’ into those premises, even in the night. He ought first to see whether he could not 

• tfilce measures for their apprehension.* A kick is not a justifiable mode of turning 
•a man out of your house, though, he be a trespasser. If a person becomes excited 
nnd gives another a kick, it is an unjustifiable act.* 

If the accused are justified in resisting the theft of their crops, they-cannot 
fca considered as members of an unlawful assembly, with the common object to 
•assert a right to the disputed land and crops, because soma members thereof may 
t have exceeded the right of private defence; but if some of the members continue 
in it, after the others have exceeded the right by the infixetion of unnecessary 
violence, and aid and abet the latter, they also mxnst be considered as having 
■exceeded the right. * 

Cases.—■JtisUliaWe barm.—^^Tjere the accused finding a thief entering iato 
his house at night, through an onferance made in the sidewall, seized him while 
intruding his body and held him with his face down to the ground to prevent his 
further entrance and thereby caused his death by suffocation*; where a person 
attacked by another -with a spear struck a blow with a club which resulted in the 
^eath of the party attacking®; where ft boy whose crop was frequently stolen 
found a person stealing and gave him some blows with a club which resulted in his 
death’; and where a number of armed xnen attacked a court-house, and one of 
the inmates shot an assailant* the right o! private defence was held to be a good 
justification. 

Whore the tenants were found to have held their lands on the heUai system, 
urtdor which harvested crops should be taken to the village khalihan, but it appeared 
that they went in a large body armed with clubs with the avowed intention of 
remo'ving them to their own houses, and were making up the crops already cut iato 
bundles, whereupon the zeoundar’a watchmen temoastrated and a number of 
their omhis went to the spot armed with clubs and swords and a fight took place, 
owing to the interference of the loader of the tenants, in the course of which some 
of the tenants received slight incised wounds aixd one of them a severe one indicted 
by one of the accused, and where it farther appeared that the zemindar’s people 
had, four days before the date of the occurrence, sent an urgent appeal to the 
Folico for protection against a sewous broach of the peace which seemed imminent,- 
it was held that, inasmuch as the common object of the accused was to protect the 
zemindar’s rights over the crops, and there was no specific finding by the Session 
Judge tlmt their intention was to use more force than was necessary or that they 
had in fact used excessive force, they acted in the exercise of the right of private 
defence and were not guilty of rioting. • 

More hana camwJ tbaa neewsaty.—^Where a person killed a weak old woman 
found stealing at night*®; where a person caught a thief in his house at mght and 
deliberately l^Ied him with a pickax© to prevent his escaping* where the deceased 
attempted to tako a pickaxe from the accused and the latter resisting struck him 
with it and lolled him**; whore a number of persons apprehending a thief 
committing house-breaking atrangledbim and subjected him to gross mal-treatment 
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Trhep he was fully iu their power and helpless ^; where the accused fired a gun at 
'persons at a distance of twenty-five yards, without a reasonable apprehension of 
danger, and injured them®; and where the accused armed with spears attacked 
and killed two persons unarmed who were ploughing a field believed by the accused 
to be their field® the right of private defence was negatived. * Where A tres¬ 
passed on the lands of B, whose servants seized and confined A till the following 
day, when B gave information to the Police, it was held that the conduct of B and 
his servants in confining A could not be supported on the ground that they were 
exercising the right of private defence of property. ® The accused who was watch¬ 
ing his field (some of the grain of which had on previous occasions been stolon) 
saw the deceased cutting his com. On being pursued the deceased ran his head 
against a tree and fell. The accused then hit him recklessly with a stick while on 
the ground, and fractured his skull in two places, causing death. It was held that 
the right of private defence of property had been exceeded and the accused was 
guilty of culpable homicide.® Tho accused, five in number, went on a moonlight 
night, armed with clubs and assaulted two men who were cutting their rice crop, 
one of whom received six distinct fractures of the bones of tho skull besides a 
number of other wounds and was killed on the spot. It was held that they wore 
guilty of murder as they had inflicted more harm than was necessary for the pur¬ 
pose of defending their property.® Where tho accused, three of whom wore armed 
■with a sword, a garasa (scythe) and a lohanda (ironshod stick) respectively, and the 
rest with clubs, wont in a largo body to a certain disputed land, where the labourers 
of the opposite party were reaping some musouri crops, and atteked them, fatally 
wounding one and severely injuring anothvf, it was held that tho accused who 
-ordered the attack, and those who used the sword, gorosa andlobanda, had exceeded 
4.V. • vi. 1 / , . ’ • • , others, who contmued in the unlawful 

• • .• ■ • the former • 

. . • ■ • • . stealing wood in his master’s ground 

- , .' •. • Tho horse took fright and ran away 

•ond dragged the boy on the ground till his shoulder was broken, whereof he died. 
This was ruled to be murder.® 

Arrest.—The EngUsb and Indian law difler somewhat on the point of arrest 
by, or by tho direction of, public servants. Under the English law a person offer¬ 
ing resistance to a public servant making an arrest is e.ttenuated if tho document 
of Warrant or writ is defective in the frame of it, or if tho manner of making the 
arrest is illegal, or if the name of the officer or party is entered without due 
-authority; but the law of India allows no extenuation on any of these accounts as 
.long as the act b bonajide. 

Explsnttion.-~Actual knowledge that a person is a public servant or acting 
by the direction of a public servant, or reasonable ground of knowledge, as from 
-his dress, words, weapons, etc., will d''prive those against whom he acts of the right 
of self-defence.®® 


100. Tlio right of private defence of the body c.xtends, under 
.V . the restrictions mentioned in the la.st preceding 

•priTtt* defeneo of scction, to the Voluntary causing of death* or 
other-harm to the assailant, if the offence 
•causing ca wiiich occ.i5ions tho'Cxorciso of the right be of 

any of the descriptions® hereinafter cnumenited, namelv :— 
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Snell an assault, as may icasonably cause the appre¬ 
hension that death will otherwise he the' consequence of such 
' assault; 

Secondhj .—Such an assault as may reasonably cause the ap¬ 
prehension that grievous hurt* will otherwise he the consequence- 
of such assault; 

Thirdly.—Mx assault with the intention of conunittiiig rape^; 

Fourthly .—An assault w’ith the intention of gratifying un¬ 
natural lust®; 

Fifthly. —An assault with the intention of kidnapping® or 
abducting; 

Sixthly. —^An assault with the intention of wrongfully con¬ 
fining^ a person, under circumstances which may reasonably cause 
him to apprehend that he will he unable to have rcconrsc to the 
public authorities for his release. 

COMMENT. 

This section Justifies the kilUng of an assailant ■when apprehension ot attroci' 
ouB crimes enumerstefi in the several clauses is caused. It should be read subject 
to the provision o{ a. 99. 

The section gives the right of private defence against actual assailanta. It 
does not authorise the killing or canaing of butt to persons who may in future when 
idnfoTced b; others become assailants. 

1. * Voluntary causing of death.”'—As to the meaning of the word ‘ volun* 
tary,’ see s. 39, su^ra. The law most undoubtedly authorizes a man who is under 
a reasonable apprehension that his life is in danger ot bis body in risk of grievous 
hurt to inflict death upon his assailant either when the assault is attempted ot 
directly threatened, hut the apprehension must be reasonable and the violence 
inflicted must not be greater than is reasonably necessary for the purpose of self- 
defence. It must bo proportionate to and commensurate with the quality and 
character of the act it is intended to meet and what is done in excess is not 
protected. ^ 

Homicide in splf-dofenco is Jtistifiable, although the party killing was guilt/ 
of an assault, ot engaged in an nnlawfal conflict; provided (J) that the party kilBng 
did nob either commence or provoke the attack with intent to kill or do gnevoiis^ 
bodily harm ; (3) that ho declined further conflict, and quitted and retreated from 
it, BO far as was practicable witb safety ; (3) that he kuled the assailant because 
he had reasonable cause for believing it to be necesgaiy bo to do, in order to avoid 
immediate death. ” 

2. * Any of the descriptions.*—A man is not Justified in shooting another 
who is about to arrest him, when there is nothing to show that he has reason to 
apprehend that any of the acta mentioned in this section would ensue. * 

3. * Grievous burl/—See fl. 320, tnfra. 

4. * Rape. *~-Seo s, 37C, znfnti 

5. * Unnatural lust.”—See 6-377^ 

6. * Kidnapping.’—See s. 359, tn/ra^ 

7. * Wrongfully conCning.'—See e. 3-10, s«/ra. 
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CASES. 

First clause.—‘Apprehension of death.—Tho accused who were two in number were 
being Bcarchcd by an armed gang who announced their intention to kill them. 
The accused took refuge in a dark kitchen of a house. The mob broke into the 
iouso and two of them made their way with torches to the kitchen and attacked 
"the accused. One of the attacking party was hacked to death by tho accused. It 
was held'that tho accused had committed no offence since they were fighting for 
life with a murderous mob in front and an enemy who made bisway in the room 
■wbcTC they Jiad taken refuge aivd it was not surprising that they did their best to 
make sure that their enemy was dead.* A party of armed men escorting certain 
ladies met with resistance from certain persons one of whom levelled a gun against 
a member of tho 0 ‘scorting party, but was stabbed to death. It was held that tbo 
act of killing was done in self-defence.* 

Second clause.—Apprehension of grievous hurt -—Pica allowed .—A person rushed 
at the accused armed with a hea^'y weapon and showing every intention to assault 
him. The accused used his spear, when that person was in the very act of deliver¬ 
ing a blow to him, and in doing so he killed that person. The Sessions Judge held 
that tho right of private defence was exceeded, because the accused had an opportu¬ 
nity of running away. It was held that the accused reasonably anticipated griev- 


eon, and his uncle’s son seized a second^'ofu, two feet long, and struck the assailant 
twice on the bead ^vitb it in consequence of which he died, it was held that there 
was no excess of the right of private defence and the accused bad committed no 
oSence. * 

The deceased,S, and three others, who formed his party, attacked with clubs 
the accused, B, and his party, three in number, as the result of a quarrel. One of 
-the party of the deceased struck a blow on the accused which foiled him to the 
ground. The accused rose u)) and infiicted a blow on the head of S, which fractured 
ms skull causing death within a short time. It was held that under the circum¬ 
stances of the case the accused did not e-xceed his right of private defence by in¬ 
flicting the blow on the head of the deceased, as the circumstances were such as 
reasonably caused the apprehension that grievous hurt would, but for his action, 


after running some distance, found that he could not ver^' well make his escape and 
he turned round and hit the deceased a blow and killed him, it was held that tho 
-appellant acted in self-defence and was not guilty of any oflence. * 

Plea dtsallotced. —The accused had an intrigue with one S, wife of A. S and 
A were sleeping one night m a house about eighty paces from the place where the 
accused slept. In the early morning S left her cot to visit the accused. A missed 
her and suspecting where she had gone followed her with a hatchet. Ho assaulted 
the accused and wounded him, whereupon the accused stabbed him with a knife 
and killed^ him. It was held that as the accused had not established that 

1 Ourlingappa SKidramappa, (1921) 23 Khan, (1919) P. W. R, Xo. 1 of 1920, 21 
Bora. L. K. 81", 6 Bom. Cr. C. CS. P. L. R. 2 

» Bamaint. (1924)23 A. L J.R.6S. • Bkvi Kath Dome, (1009) 13 C. W. X. 

* Kga Kyatc Zan, (1003) 9 Burma L. R. 1180 See aI«o Babvram Raut, (1012) 17 
101. See Xya ATyaw ^un, (1903) 10 Burma C.L.J.394. 

I*. R. 90. ‘ BamStval, (1924) 23 A. L. J. R. I3I. 

* Pumn, (1904) C P. L- R. 49. Bee YvaaJ 
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voluntarily causing tljo dcatK oi Kia assaUant was necessary for the purpose of 
defence he could not plead the right of defonco.' 

Third clause.—Bape.—^Whoro tho husband and other relations of a girl 
assaulted a man while Ko waa in tho very act of violating hot, it was hold that they" 
were justified under this clause. * 

PRACTICE. 

Evidence,—^Whero the dofonce ia that the party was about to commit such a 
crime as would justify his death, this must b© proved, not indeed so as to establish 
the fact conclusively, but eo as to prove that the accused had such grounds for 
supposing violence was intended as would watTant a rational man in so acting, 
and he must prove that tho offence about to bo committed could not have been- 
pieveuted by milder means. ® 

101. If the ofEence be not of any of the descriptions enuraerat' 
.uch r.gM ed intlie last pre^ding section, tlio right of private 

extends to causing defence of thc body does not extend to the voluntary 
causing of death to thc assailant,butdoes extend, 
under the restrictions mentioned in section 99, 
to the voluntary causing to the assailant of any harm other than 
death, 

COMMENT. 

Under this section any harm short of death can h© inflicted in exercising tbs- 
right of private defence in any case which does not fall within the provisions of 
the preceding section which dealt with oSences in which the harin was likely tn* 
bo very serious, and hence justified the killing of tho assailant. 

CASES. 

A dispute arose between two patties, MoUahs and Shikdats. Sbikdars attack* 
od and killed one of tbo JloUabs who wore exercising the right of retaking their 
own property. Throe of the Shikdars were also wounded. The Shikdars were- 
convicted of culpable homicide not amounting to murder and rioting. The MoUahs 
were held entitled to the protection conferred by this section. ‘ A public servant 
while acting in the execution of his duties had his conveyance stopped by a number 
of camebdrivers whose cainels were tiespasgicg on the banks of a canal belonging 
to Government. A prisoner who had been legally arrested was forcibly rescued 
^ . personal violence fired his gun. 

• ■ • • , ' . . wounded one of tbem. It was- 

102. The right of private defence of the body commences 

Commencement ^ reasonable apprehension^ of danger 

and TSSSS of to the body arises from an attempt or threat to 

rigfit o! pnTate commit the oflencc though the offence may not 
fcneo 0 a y. been committed; and it continues as long 

as such apprehension of danger to thc body continues. 

C O M 31 E T, 

This gectioc indicates when the right of private defence of the body commence?- 
and till what time it continues. It commences and continues as long as danger to 
body lasts. 

l Uatim, (leSt) V. n. Xo. 41 of ISM. ‘ Tanoo ShiLdar, (1865) 3 W. B. (Cr.) 47. 

» JA<ilr»C‘4BwaMl0l2) lOa t-J. 440. * (1000) P. R. No. 5 of lOOl. 

* Jo«/Co*>rof«,il87e>P. R. So. SOeflSJft. 
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1. ‘ Reasonable apprehension.’—Tho right commences only on a reasonable- 
apprehension of danger to the body caused by on attempt or threat to commit an: 
offence. ^ There must bo an attempt or threat, and consequent thereon an appre¬ 
hension of danger; but it is not a mere idle threat, or every apprehension of a rash 
or timid mind, that will justify tho exercise of the right. Reasonable ground for 
tho apprehension is requisite. Suppose the throat to proceed from a woman or a 
child and to bo addressed to a strong man ; in such a case there could hardly be a 
* ’ .. ’ • . ■p- ---*—J-*- inont danger seems to bo meant. But. 

1 ■ . dangerous weapon in such a way that> 

; ■ . ‘his seems sufficient justification of the 

,, • fii .'It t 1 -:- • 'ther has reason.. 

. . • . . rho voluntarily 

. ■ ■ . ‘ • ■ As if A know- 

■ ■ . itbi deliberate 

purpose of resisting -he attack with all necessary force, and does .so, and thereby, 
causes B’s death. A appears to be entitled to the benefit of the exception, for ha 
bad a reasonable apprehension of danger when B attacked him, notwithstanding 
the attack was not unforeseen. * The view that a person should not exercise his 
right of self-defencp, if by running away he can avoid injury from his assailant, 
places a greater restriction on the right of private defence of the body than the’ 
law requires. The extent to which the exercise of the right will be justified will 
depend not on the actual danger but on whether there was reasonable apprehension 
of such danger. * A man may justify a battery if he proves merely an assault on 
the part of the prosecutor, and he need not stay until the prosecutor has actually 
struck him , but the battery must be sucli only as was necessary for bis defence. ^ 
A bare fear of any offence, however well grounded, as that another bes in wait* 
to take away the party’s life, unaccompanied by any overt act, mdicative of such 
an intention, will not warrant him in killmg that other by way of prevention. 


accident; accordmg to the degree of the caution used, and the probable grounds 
for such belief. ’ 

CASES. 

Reasonable apprehension.—"Where the accused apprehending opposition went 
armed to appraise crops and on the arrival of the opposite party similarly armed did 
not wait till that party bad attacked but proceeded to meet them and a fight took 
place, it was held that the accused had acted within the right of private defence 
which commenced as soon as the opposite party appeared with arms and began to 
move towards them which was a distinct threat to attack them.® 

No reasonable apprehension.—A and B met at a drinking shop and drank 
together. On their departure A and B quarrelled about B having, as A declared, 
caused the death of the latter’s four children by incantation. B admitted it, and 
said be would cause A to be taken by a tiger at once, at v.hicb A killed him with a 
club. It was held that A had no reasonable apprehension of danger.® Where' 
the accused fired a gun at a person at a dbtance of twenty-five yards, without a- 


* Oobardhan Bhuyan, (1870) 4 Beng. L. R. 
App. 101 ; Naratn Das, (1922) 3 Lah. 144. 

* M. & M. 78. 

* IL & M. 79. 

* AUnyal KunJiinayan, (1005) 28 Had. 
454. 


• Dtana, (1009) 73 J. P. 255. 

• I East P. C. 272. 

» Ibtd, p. 273. 

• (1907) 10 0. G 196. 

• Oobardhan Bhuyan, sup. 
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■reasonobio apprehension of tinngcr, and vrifliont any necessity for so doing, it was 
hold that Jus net was not justifiahlo.^ 

103. The ri"ht of private defence of property extends, under 
the restrictions mentioned in section 90, to the 
When tho risht o! voluntary cnnsilig of death or of any other harm 
property oiSs to to the 'WTong-docr, if the ofTenre the committing 
causing aMth. o£ wliicli, Or tUc attempting to commit which, 
occasions the exercise of the right, lie an offence 
of any of tlic descriptions licrciiiiifter enumerated, namcl_v :— 

Firs/.— KoWicr)’'; 

SecomUy. —•House-breaking- l>y night ; 

7’/nVr%.~^^ischiof ’ hy fire committed on any Imilding, tent 
■or vessel, which building, tent or vessel is used ns a human dwelling, 
•or as a place for the custody of property ; 

Fourthly. —Theft,* mischief or liouse-trcspass,' under such 
•circumstances as may reasonably cause apprehension that death 
•or grievous Inurt m1l bo tlic consequence, if such right of private 
•defence is not exercised. 


COMMENT. 

Tliis section indicates wiien a person can bo killed in defence of one’s ovm 
•property : s. 100 indicates when a person can bo killed in defence of one’s body. 

A distinction is obscr\*ed between such offences as arc attended with force, 
•or any extraordinary degree of atrocity, which in their nature betoken such urgent 
necessity as mil not allow of any delay, and others of a different sort, if no resist¬ 
ance be made by the offendec ; and therefore ft party would liot be justified in IdlUng 
-another who was attempting to pick his pocket-* 

1. ‘Bobbery.*—See s. 300,t»/ra. Robbery by violence may be resisted by 
violence sufEcient to overcome the for<?c employed by the attacker, and if, in the 
•course of such resistance, deatJi js caused, it may be justified if the right of self* 
•defence was exercised reasonably and properly, but the measure of self-defence 
imust always be proportionate to the qmnUnn of force used by the attacker and 
’Which it IS necessary to repel,* 

2. * House-breaking/—See s. 445, ffi/rtt. 

3. ‘ Mischief.’—See s. 425, injra, 

4. * Theft.’—See s. 378, infra. 

5. ‘ House-trespass.'—Sec s. 442, infra. 

CASES. 

^Bobbery.*—^The accused, in resisting a sudden attack made upon them by 
•other persons for the purpose of cutting their crop, and when they had no time 
-to complain to the Police, inflicted a wound on one of them with a bamboo from 
“the'effects of which the man died. It was held that the force used, or the injuries 
inflicted, by the accused were not such as to exceed the right of private defence of 
property. * 


1 Jfufsatnuddti. (1872) 17 W. R. (Or.) 46. S89. 

» 1 East P. C. 273. * Oum Chfxran Chang, (1870) C Bang. h. R, 

a Fam Fra*x4 Hahlan, (iSlO) 4 P L. J, App. D, 14 W. R (Cr.) GO. 
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* House-breaking.’—The accused found two men close to an aperture made in 
his house for committing burglary. One of them made off but the other advanced 
*to attack the accused, when the latter gave him a blow in the dark with a stick, 
which killed him. It was held that the accused was justified in his act.' 

104. If the offence, the committing of which, or the attempt- 
When Buch ri ht commit wliich, occasions the exercise of the 

■eitenda to%aJs?ng right of private defence, be theft, mischief or 
“y^barm other than criminal trespass, not of any of the descriptions 
enumerated in the last preceding section, that right 
does not extend to tlie voluntary causing of death, but does extend, 
subject to the restrictions mentioned in section 99, to the voluntary 
causing to the UTong-doer of any harm other than death. 

COMMENT. 

Section 101 and this section restrict the fright of private defence in certain 
•cases to voluntary causing hurt or grievous hurt. This section is connected with 
s. 103 just as 8, 101 is with s. 100. Thus, where the offence which occasions the 
right of private defence of property is criminal trespass, the right of defence under 
this section only extends to the voluntarily causing to the wrong-doers some harm 
•other than death.* 

This section has no application by way of defence to a charge under s. 504 
(insult to provoke breach of the peace). The accused was taking earth from a tank 
whereupon the complainant having objected, the accused filthily abused him. 
The accused was thereupon tried for an offence under s. 504 and his defence was 
'that the tank was in his possession and belonged to him. The Magistrate held 
that, as the complainant bad failed to prove his possession of the disputed tank, 
'the accused was justified under this section in voluntarily using abusive language. 
He therefore acqmtted the accused. On appeal, a re-trial was ordered on the 
ground that this section could have no appbcation as found by the Magistrate.* 

CASES/ 

In an affray respecting land one of the aggressive party was killed. The 
•accused, who were exercising the right of private defence of property, were not 
.found guilty of culpable homicide ; but were convicted of noting. It was held 
ithat the accused, not being legally guilty of culpable homicide, were not legally 
.guilty of any other offence coupled with rioting, and not being rioters, or members 
of an unlawful assembly, could claim the benefit of this section.* Where a person 
■assisted by a friend retaliated severely on another, who trespassed into his house 
with the object of having intercourse with his wife, they were held to have commit- 
"ted no offence.® Where A trespassed on the land of B, whoSe servant seized and 
confined A till the following day, when B gave information to the Pohee, it was 
held that the conduct of B and his servants in confining A could not be supported 
cn the ground that they were exercising the right of private defence of property.* 
Where a police-officer entered into the house of a person of suspicious character' 
at midnight to see whether he was in the house and he was pushed out of the house 
by that person, it was held that the act of the police-officer in entering into the 
house was house-trespass and that that person was justified in pushing him out.* 

I Pdhoo Nuthyo, (1S65) 2 W. R. (Cr.) 43; 11 C L. J. 113. 

JlamLall Singh, (1874) 22W.R. (Cr.)61 ; * (1665) 3 W. R. (Cr.) 41. 

- ■ . ‘ Dhaumun Teli, (1873) 20 W. R. (Or.) 30. 

• Shurvjooddin r. Katsinaih, (1870) 13 
J W.R.(Cr.)W. 

• , * HoTwamy PiCat, (1903) 27 iI«L 52. 
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Commencement 105. Thft right of private defenee of pro- 

Perty commences when a reasonable apprehen- 
defenca of property, sion of dauget to tliG property commences.* 

"Hie right of private defence of property against theft con¬ 
tinues till the offender has’ effected his retreat irith the property 
or either the assistance of the public authorities is obtained, or 
the property has been recoTered,- 

The right • of private defence of property against robbery. 
continues as long as the offender causes or attempts to cause to 
any person death or hurt or wrongful restraint or as long as the 
fear of instant death or of instant hurt or of instant personal 
restraint continuesi 

The right of private defence of property against crimmal 
trespass or mischief continues as long as the ofender continues in 
the commission of criminal trespass or mischief.* 

The right of private defence of property against house-breaking 
by night continues as long as the house-trespass which has been 
begun by such house-brea&ng continues.* 

COMMENT. 

This section defines the commencement and continuance of the right of private 
defence of property just as s. 99 does in tho case of defence of body. In both the 
cases tbe right commences with the reasonable apprehension of danger, 

1. First clause.—The right of private defence ol property commences when 
& reasonable apprehenaioa of danger tr» the property commences. Before such . 
apprehension commences the owner of the property is not called upon to apply /of 
protection to the public authorities. Where the accused apprehending opposition 
Went armed to appraise crops, and, on tho arrival of the opposite party similarly 
armed, did not wait till the opposite party had actually attacked, bat proceeded 
to meet them, and a fight took place, it was held that the accused Iwd acted withm 
the light of private dofenco, which commenced ns soon agthe opposite party 
appeared with arms and began to move towards them, which was a dustinot threat 
to attaclithero.^ See Comment on clau.se (3) under s. 99, supra. 

3. Second clause.—‘Till the ollender has eHected hh retreat vriththe property.*— 
V!ti aro not sure of the meaning intended by tho expression * till the oSender has 
ejected bis retieat with the piopoity.’ We Know not certainly when he is to be 
considered as having effected bis retreat; jpiobably xt is when ho bas once got dear 
off, having escaped imroedistopuTsuit, or pursuit not having been made;,. ..We 
presume that tho protection of parties pursuing robbers, etc., for tho lefioverj' 
of projvcrty wJxicb tlxey have succeeded in carrying off, or for briiiging t&etn to 
justice, thought not to be within the sc-opc of tlvo provisions, touching tho right 

of private defcuco.*’* It waa suggested tlmt the privilege of tivis clause should 
oi>erate till the offender is taken and deliveted to an officer of justice. * Kie clause 
“ or cither the assistance of th© pabtic authorities is obtained ” did not exist io 
the draft Code. 

T?iis provision only applies to stolen pro^Kirty and not to jitoperty acciuiretl 
di«hon»-»tIj' Within the meaning of ss. 403 and III. * 


I //ff/s.tb'.liW) jao c vjfi. 
• i»s i&s. 


lat I>p., *. lUd. 

^gro, ^1914) r, n. Ko. S7 of 
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*Or the property has been recovered.*—recapture of the plundered property, 
while it is in course of being carried away, is authorized, for the taking and retaking 
is one transaction. But when the oilcnco has been committed and the property 
removed, a recapture after an interval of time by the owner or by other person on' 
his behalf, however justifiable, cannot be deemed an oiercise of tho right of defence 
of property. The recovery which the section contemplates seems to be a recovery 
either immediate or made before the oSondcr has reached his final retreat; as 
where stolen cattle arc tracked until ultimately overtaken in their retreat and 
recaptured.* But Maync is of opinion that “ resistance within justifiablolimits 
may bo continued as long os tho wrongful act is going on But when the robber, 
for instance, has made his escape, the principle of self-defence would not extend to- 
y "■ ' ’ ' ' ’ tho property were found in 

: .• •* 10 purpose of its recovery.” 

■ ■ . ■ ‘ “or the property has been 

recovered ” has not much meaning in it. There is no decided case of any of the 
High Courts on this point. 

It will, therefore, bo observed that while in all other cases the right only exists 
for the purpose of prevention of the offences named, in the particular case of theft 
the right continues for the recovery of the property oven after the theft has been 
accomplished. The extent of such right is that mentioned in s. 104. The right 
and its extent being thus found, every' case must thereafter be judged on its own 
particular facts, to decide whether or not the exercise of the right in the recovery 
of stolen property has been exceeded. Here the exceptions contained in s. 99 
come in. If A runs away with B’s watch, B may chase him until ho effects his 
escape, but the right of 8clf*defonce docs not end with the escape. If B secs A in 
the street the ne.xt day, tho next month, or the next year, wearing the stolen watch, 
B may forthwith seize A and recover his watch, using for the purpose os much force 
as the case allows. If a policeman should be at hand, B’s proper course would 
be to hand A over to bim and Jet him recover tho watch. But B is not bound to 
put off tho capture of A until he can find assistance from public authority. Again, 
suppose that on a day after the theft thereof, B sees his watch lying on a table in 
a house or garden, if he can get the assistance of a policeman without losing sight 
of it, no doubt he would bo bound to do so. But ho would be under no legal obli¬ 
gation to risk a further loss or removal of the stolen property for the purpose of 
having recourse to tho public authorities. If the circumstances are such that 
immediate seizure seems to offer the only reasonable prospect of recovery, B is 
entitled to enter the house or garden and recover his watch. The capture of the 
thief would not be an assault in the one case, and the entry into the house or garden 
would not be criminal trespass in the other. 

3. Fourth clause.—In the case of criminal trespass and mischief the right of 
private defence ceases to exist as soon as the commission of these offences ceases. 

"WTiere land in possession of A was encroached on by the servants of B, who 
committed mischief on the land, and the servants of A assembled after the alleged 
mischief had been completed, there being no suggestion that the mischief was 
likely to be renewed, it was held that the servants of A could not claim the right 
of private defence of property which had ceased under this clause. * 

The complainant’s party, consisting of twelve or thirteen persons, went with 
pickaxes to a bund erected on the land of the master of the accused in order to cut 
it, as it obstructed tho flow of water from their lands and destroyed their crops. 
The accused hearing of this at once assembled to tho number of 50 or 60, armed 
themselves with clubs and proceeded to the bund. At this time the complainant’s 
party had cither finished the cutting or ceased to do so, when they saw the accused 
approaching. The latter attacked the complainant’s party and drove them to 


* ir.&JL 81. 
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their village. One or more of tho iwsailafife also heat a man, who was present 
there, but was not connected with tho catting of the hund, both in the first attack 
and when they returned from tho chaiio, ond fractured lus skull, in conseciuence of 
which he died shortly after. It waa hdd that the accused were members of aa 
unlawful assembly from the beginning, as they went armed with clubs and in laj^e 
numbers to enforce their right at oU hazards, that, if not so at the beginning, they 
became an unlawful assembly, and had no right of private defence, when tho 
opposite party had ceased cutting tlio bund, and that, even if they had, they 
exceeded their right by attacking their opponents and chasing them and by 
beating tho deceased.^ 

4. Fiffh clause.—^Tho right of private defence against house-breaking con¬ 
tinues only so long as the house-trespass continues, hence where a person followed 
a thief and killed him in the open, after tho honso-trespass had ceased, it was held 
that he could not plead, the right of private defence. * 

106. If in tile exercise of the right of private defence against 

Right of prirato assaiilt tvhich reasonably causes the, apprehen- 
defence againat sioii of death, thc defender be so situated that he 
”rik cannot effectually exercise that right -without risk 
of harm to innocent of harin to an innoccnt person, his right of private 
defence extends to thc running of that risk. 

nxttRTRATION, 

A ia attacked by a mob who attempt to murder him. Ho cannot effectu^y 
oxetoiae his right of private defence without firing on the mob and he cannot fire 
without risk olhatnung young children who are mingled with the mob. Acomnuta 
so ofienco if by so firing he harms any of the children. 

COMMENT. 

This section should be read in the light of s. 100. It provides for the ^ 
which a person may have to run to defend himself against on assault reasonsWf 
causing ^e apprehension of Ms death. 

I 4m6iia Lai, (1908) 35 Cal. 441 Oulbadan, (1885} P. E. No. 25 of 1885. 

» Balcku Johhed.(,l868) 10 W. R. (Or.) 9; 
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OP ABETMENT. 

This Chapter appues to offences ponisbahle under ss. 121A, 124A, 225A, 
225B, 294Aand304A.» 

*** * -A-person abeis tlie doing of a tiling, who— 

First. —Instigates any person to do that thing ; or, 

Secondly/. —^Engages with one ox more other person or 
persons in any conspiracy for the doing of that thing, if an act or 
illegal omission takes place in pursuance of that conspiracy, and in 
order to the doing of that thing ; or, 

Thirdly. —Intentionally aids, by any act or illegal omission, 
the doing of that thing. 

Explanation I. — A person who, hy wilful misrepresentation, 
or by wilful concealment of a material fact whicli he is bound to 
disclose, voluntarily causes or prociurcs, or attempts to cause or 
procure, a thing to be done, is said to instigate the doing of that 
thing. 

iLttrenuTioN. 

A, a public officer, is autbotired by a warrant from a Court of Justice to appre¬ 
hend Z. C, knowing that fact and also that C is not Z, wilfollp represents to A 
that C is Z, and thereby intentionally causes A to apprehend C. Here B abeta by 
instigation tbo apprehension of Ct 

Explanation 2. —Wiocvcr. either prior to or at the time of 
the comnu^^sion of an act, doc«i an}'thing in order to facilitate the 
commission of that act, aiul thereby facilitates tlie conimis.sKm 
thereof, is said to aid the doing of that act. 

COMMENT. 

^Vhen an offence is committed and aewral persons take part in the eonmivion 
of it, each person may contribute in a manner and degree different from the others 
to tbo doing of the cnminal act. 

The act may be done by the band' of one person while another is present, 
or is clo«e at Land ready to afford help; or the actual doer may be a guilty age»t 
acting under the orders of an al»sent person: and l>esidea these participators, 
there may l*e other persons who contribute less directly to th** commission of the 
offence by aduce, penuadon, incitement or aid. It is proT»‘r to mark the nature 
and degree of parUcjpation which is essential to criminal habihtr, but it will be 
seen that the several gradations of action above referred to are cot alwara treatM 
as denoting neee«sanly different measures of guilt with a new to diftlcrtioa la 
respect of puni*hment. 

W*e ha^*e seen that if seA-eral persons, combirang loth ia iatett and act. commit 
an offence jointly, each is guilty, as il be had doa- tb* whole aloa**; and that 
it is, if each has his several part to do, all centrlbutmjr to one result. \\'he3 all 

* Art xxvno! xrra. a IS, MaskpnVd tr Art XI of If 91. 
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■combine, each doca the act bo (nr ns his own part extends, ond, ns to the resjdao 
may bo regnrdcd ns procuring it to l»o done by means of guilty agents : all the 
parties, so concerned, stand in tho rautiml relation of principals and ogents. The 
present Chapter treats o! cO'ftgcncy ot o less dircfcl and immediate kind: the ngent 
being urged forward by a person who will not himself act, but who procures or 
instigates another to put in oxeenUon bis criminal intention.' Under this Chapter 
persons rendering any land of os^stance to the criminal are punishable. Bcntbam* 
says: " Tho moro these proparatorj* acts nro distinguished, for the purpose of 
,]^rohibi{jh^ them, tho greater thOchancO of preventing the execution of the principal 
crime itself. If the criminal bo not slopped at the first stop of his career, ho may 
at the second, or the third. It is thus that ft prudent legislator, like a skflfu! 
general, 'reconnoitres All the external posts of the enemy vrith tho intention of stop¬ 
ping his entorprises. ilo places in all the defiles, in all the windings of his route, a 
•chain of works, diversified according to circumstances, but connected among 
themselves, in such a maimer that tbo enemy finds in each, new dangers and new 
obstacles.” 

Abetment under the Penal Code involves activo complicity on the part of the 
abettor at a point of time prior to tho actual commissioa of tho oflcnce, and it is 
.of the essence of tbo crime of abetment that tho abettor should substantially 
assist the principal culprit towards the commission of the offence. Nowhere con¬ 
currence in the criminal acts of another wtliout such participation therein as helps 
to effect tho criminal act or purpose is punishable under the Code. 

Abetment is a separate and distinct olfcnco provided the thing abetted is 
an offence,* Abetment docs not in iteclf involve tbe actoal commission of the 
«rinie abetted. Itis a drima apart.* 

As a general rule a charge of obetment fails if tho substantive oflenco is not 
established against tbo principal. But there may bo an exception whore the sub¬ 
stantive offence was undoubtedly committed, and there is evidence, such as a re¬ 
tracted confession by tho abettor, on which the jury ought have found, as against 
him, that tbe offence was committed by tho principal, though, as against tbe latter, 
tbe oonfession would be insufficient for » conviction of murdot. * 

Scope.—The definition of ‘abetment* given hero applies to all A-cts passed 
by tbe Government of India.* 

Ingredients.—Abetment is constituted (I) by instigating a person to commit 
an offence; or (2) by engaging m a conspiracy to commit it; or (3) by inteationally 
aiding a person to comnaifc it.^ 

(1) Abeiinent by instigation.—First clause.—A person is said to ‘ instigate ‘ 
another to aa act, when be acti-^ely euggesta or stimulates him to the act, by 
means or language, direct, or indirect, whether it take tho form of express solicita' 
■tion, or of hints, insinuation or encoupngement.* The word ‘ instigate ’ means 
urge on, incite, bring about by pcrsuasioD, provoke.® Advice can become ‘instigft' 
iion* if it is meant actively to suggest or etimnlate the commission of an offence. 
Advice per se cannot necessarily be instigation.'® A mere acquiescence, or per* 
mission, does not amount to an instij;ation. Nor can deliborato absence from the 
scene of offence amount to instigation.'* Instigation implies knowledge of the 
••criminality of an act. Words which amount merely to a permission may perhaps 

{ &ai.83. {11.4(21. 

* Principles of Penal Laws, VoL 1. P*rt * {J873)SI W-II. {O’.) S- 

3II, Ch. IS, p. CGO. • 1 Iluas 164; AmiruddinSaUMoy. (1922} 

> Sedha Ayyar v. Vtnlcotaidbba ChtUy, 24 Bom. It R 634, 542. 

'<i923)i 33 XL L. T. 263. ' * J^hmiruframaa Aiuar.fton] ^ 

{ < Bar<n</m;S’umarOU»».(l024) 27 Bom. 831, 22 M. L. T. 373. 

I.. R. US. 159,52 Cal. 196, TO. *• Ra^jhunalh dkaa, {1920) 5 P. L- J. 120, 
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* General danses Act (X of 1837), oS. 3 SOO. 
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amount to an instigation, but this will depend on tbo position of tbe speaker and 
tbe occasion on which they are spoken. 

The word ‘instigation,’ as used in this section, may be an instigation of an 
-unknown person.^ 

Explanation 1 to this section says that a person who (1) by wilful misrepresent* 
ntion, or (2) by wilful concealment of a material fact which he is bound to disclose, 
voluntarily causes, or procures, or attempts to cause or procure, a thing to be done, 
is said to instigate the doing of that thing. The illustration is an example of insti¬ 
gation by ‘wilful misrepresentation.’ Instigation by ‘ wilful concealment’ is where 
-some duly erists which obliges a person to disclose a fact. 

The offence is complete as soon as the abettor has incited another to co mmi t a 
crime, whether the latter consents or not, or whether, having consented, ho commits 
^he crime or not. This form of abetment depends upon the intention of the person 
who abets, and not upon the act, which is actually done by the person whom he 
abets.* 

lostigallon through a third party.—It is immaterial whether the instigation be 
personal, or through the intervention of a third person.* 

Cases.—Master’s liability.—^Whcre, of several persons constituting an unlawful 
assembly, some only were armed with sticks, and A, one of them, was not so armed, 
but picked up a stick, and used it, B (the master of A), who gave a general order to 
beat, was held guilty of abetting the assault by A.* The carrying off of certiun 
buffaloes, belon^g to the complainant, by order of the accused, and the retention 
•of them in the custody of the latter’s servant, were held to amount to an abetment 
•of theft,® 

Suppression ot eddenee.—^Whete a prisoner asked a witness to suppress cer¬ 
tain facts in giring his evidence, it was held that this was an abetment of giving 
false evidence.* 

Deliberate absence h no Instigation.—persons of influence being aware of 
the objects of the members of an unlawful assembly deliberately absented them¬ 
selves from the locality where such assembly was formed, it was held that that was 
not such sympathy os amounted to instigation.* 

Instigation to eoramU an otlenee by letter or telephone—^Vhero one person 


the act is only an attempt to abet.* The accused telephoned to "W asking if he 
could have two bop for immoral purposes. Ko particular bop were named or 
indicated. The accused was charged with inciting W “ to procure the commission 
by certain male unknown persons of acts of gross indecency with him,” the accused. 
It was held that as the accused was mating W to commit what, if ho had done the 
acts, would have been a criminal offence, it was iounaterial that the male persons 
whom ho was to procure were not at the time ascertained or that the accused waa 
inciting W to incite another to commit an offence, and that the accused was 
rightly convicted.** 

Consent to hold a stabe.—Two men, having quarrelled, agreed to fight with 
their fists, and to bind themselves to fight, each put downfl, bo that £2 might 
be paid to the winner. The accused consented to hold the £2, and pay it over 
to the winner. Otherwise, he had nothing to do with the fight, and he was not 


* Ainiodif ^orarLar. (1909) IS 
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presonfc at it. There was no reason to suppose that the life of either man would b© 
endangered. The men fought, and one of them rpcclrcd injurtea of which ho after* 
wards died. The accused liaving been informed who was tho winner, but not 
knowing of the other man’s danger, paid over the £2 to the winner. It was held 
that the mere consent to Jiold the atakca could not &aul to amount to''a parlici- 
,patlon in the fight.* 

Abetment by conspiracy.—sccona dawe.—* Con.spiracy ’ consists in a 
combination nnd agreement by persona to do «omc illegal act or to effect a legal 
purpose by illegal means, “ So long as auch a design re.sts in intention only, it 
ia not indictable. llTicn two agree to catty it into effect, the very plot is an act 
in itscH, and the act of each of the pailjcs, promise against promdso, adus cemira 
actum, capable of being enforced, if lawful, punisbablo if for a criminal object or 
for the use of criminal means. And so far os proof goes, conspiracy, as Grose, 
said in Hex v. Brisoe,* is generally ‘matter of inference deduced from certain 
criminal acta cf the parties accused, dono in pursuance of an apparent criminal 
purpose in common between them.’ Tho number and the compact give weight 
end cause danger.*’* 

Conspiracy w now made a eubstantive offence in India. In order to con¬ 
stitute tho offence of abetment by conspiracy, there must bo a combining together 
of two or more persons in the conspiracy, and an act, or illegal omission, most take 
place in pursuance of that conspiracy and in order to tho doing of that thing. 
It is not necessary that tho abettor should concert the offence with tho person who- 
comnuts it. It is sufficient if ho engagea in tho conspiracy in pursuance of which 
the oSenco is committed,* IVhero parties concert together, and have a common 
object, the act of one of tho parties don© in furtheranco of the common object and 
in pursuance of the concerted plan is tho act of tho whole.® 

A mere coospiracy would not amount to abetment, and it would appear that 
if conspirators were detected before they had done more than discussed plans, 
with a general intention to commit an offence, they would not be liable as abettors.* 
Before the introduction of Chapter VA conspiracy except in cases provided 
for by ss. 311,400, 401,402, and 12IA of the Code was o mere species of abetment 
where an act or an illegal omission took place in pursuance of that conspiracy, and 
amounted to a distinct offenco for each distinct offence abetted by conspiracy.^ 

A conviction for conspiracy cannot stand when the charge against the other 
alleged conspirators has failed.® 'Wbea a conspiracy between several persons is 
alleged, it is not necessary for the prosecution to prove, before it can be held estab¬ 
lished, that each conspirator knew and bad porsonal commumcatioa with all the 
rest, because some of them, might be intctniediaries.* 

Conspirser to eommlt various acts amoonUDg to distinct offeoees <—On this poiut 
the Madras ffigh Court is equally divided in its opinion. Three judges hold that 
a conspiracy to commit various acts which are in themselves distinct offences 
is itself one offence under the Penal Cod© and not several abetments of those 
distinct offences.*® Three othera bold that conspiracy is a mere species of abet¬ 
ment when an act or illegal omission takes place in pursuance of the conspiracy 
and amounts to a distinct offence for each distinct offence abetted by coaspiracy.^^ 

. ^ yajilor, tms) L. R. 2 C. C. R, U7. * See Tirumol ffeddi, (1901) 24 M&d, S23. 

» (1803) 4 E&at 164,171. * Josjiban OAose, (1909) 9 C. I.. J. 603. 

* Per Willes, J., in jS/ttIcoJy, (1866) I* B. See Plummer, flSOg 2 K. B. 339, 

S H. I*. 306. 317- See Quinn r. Ltathem, * Ptrty Btnry Bum, (1909) II Bom. L. R. 

tlOOll A. C. 495, S28. 1163 

* Expin, 6 to 6. 108 ; jKaZn itunda, (1001) *• Per Sir Arnold Wliito. C.3., Shephard 

28Ca\-797;OaM«dB£>h«y, (1874) 21 W. R. Boddam, 3J., (1900) 1 Weir 47. 

/Cr.)35. ** Per Davies, Benson and Moore, JJ-, la 
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Cases.'-^oIcMc—Evidence that a woman prepared herself to commit Buicide- 
in the presence of the accused, that they followed her to the pyro and stood by her, 
her Btep-sons crying “ Ram, Ram,*' and one of the accused admitted that he told' 
the woman to say " Ram, Ram," and she would become suttee, was held to prove 
active connivance and unequivocal countenance of the suicide by the accused, and’ 
to justify the inference that they had engaged with her in a conspiracy for the 
commission of the suttee.^ 

Forgery.—^To prepare, in conjunction with others, a copy of an intended false- 
document, and to buy a stamped paper for the purpose of writing such false docu¬ 
ment, and to ask for information os to a fact to ,bo inserted in such document, are- 
facts which would support a conviction for abetment of forgery as being acts done 
to facilitate the commission of the offence.* 

Abortloa—A woman who, believing herself to be with child, but not being 
with child, conspires with other persons to administer drugs to herself, or to use 
instruments on herself, with intent to procure abortion, is liable to be convicted 
of conspiracy to procure abortion.* 

(3) Abetment by aid.—^TWrd c!au$a~-<«) By an act-—A person abets by 
aiding, when by any act done either prior to, or at the time of, the commission 
of an act, he intends to facilitate, and does in fact facih’tate, the commission thereof 
{vide Expln. 2). For instance, the supplying of necessary food to a person known 
to be engaged in crime is not per se criminal; but if food were supplied in order that 
the criminal might go on a journey to the intended scene of the crime or conceal 
himself while waiting for an opiiortunity to commit the crime, the supplying of 
food would he in order to facilitate the commission of the crime^ and might facilitate 
it.* " The intention should be to aid the commission of a crime. A mere giving 
of an aid will not make the act an abetment of an offence, if the person who gave 
the aid did not know that an offence was being committed or contemplated. The 
intention should be to aid an offence or to facuitate the commission of an offence. 

• . . ’ « ’ • • . 1 .. . .. V., -.I. 1 , 


an example. A, B and C are friends. A and B have fallen ont, so much so that 
A is determined to shoot B. A goes to the bouse of C, and on some pretest or other 
induces C to call B to his house. C has not the least idea that A would shoot B on 
his arrival, B arrives and is murdered by A. A committed murder. Can it be 
said that C is guilty of abetment, because he ‘intentionally aided ’ A ? C did 
give his aid in calling B to his place. But he never knew why A wanted him to 
send for B. Whatever C did, he did intentionally, for his intention it certainly 
was that B should come. But it was not C’a intention that a crime should he 
committed. C cannot be held guilty of abetment of murder."* 

Presence does not amount to aiding.—Mere presence at the commission of a 
crime cannot amount to intentional aid, unless it was intended to have that effect. 
To be present and aware that an offence is about to be committed does not constitute 
abetment unless the person thus present holds some position of rank or influence 
such that his countenancing what takes place may, under the circumstances, be 
held a direct encouragement, or unless some specifle duty of prevention rests on 
him, which he leaves unfulfilled in such wise that he may be safely taken as having 
joined in conspiracy for the perpetration of the offence.* An offence of abetment 
by presence falls through, if the principal offence is not substantiated.^ A priest 
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wlio ofBciates at a bigamous marriage was bcH to ]mvc intontionall^ aided it, but 
zjoi the ^ersoM wlio were merely present at tlie celebraljon or who permitted its 
celebration in their honae, when sneb permission afforded no narUcular facHity ior 
-the RCt> 

CasBS.-™<3lvlDg o! a boase le axlort a coafesston—^A. zemindar who had lodged 
a complaint of theft lent a house belonging to liira to the ]>ollce-ofiiccr who was 
•conducting tlio investigation in the theft caao for the purposes of such investigation. 
It was found that At tho time of lending the house the zemindar know that it was 
'hkely to bo used for tho purpose of putting illegal pressure upon poisons suspected 
of complicity ih or knowlcdgo of the theft, and also that the zemindar was at times 
present while tho policc-onicer was engaged in that hooso in torturing certain 
persons summoned there by him, though ho did not actually take part in the 
torturing. It was held that the zemindar was, by virtuo of explanation 2, guilty of 
doing an act in order to facilitate the commission of an offence under s. 3^,* 

Oriw to MsauU.—^Whcio otdew were ^ven to nsaauH a particular person, 
who died in consequence of the injurica inflicted, the person giving the orders was 
held guilty of abetting tho commission of voluntarily causing grievous hurt.® But 
if no definite orders arc given there will bo no abetment.* 

Giving of » weapon to a person to hurt another.—^MTicre A gave a doo to B, who 
bad given out Ms intention to coerce the party against whom he was acting, and 
who inflicted grievous hurt on such party witli tho dao, (on edged weapon), A was 
held guilty of abetment in tho commission of that act.® 

Acceptaoce of an unstamped receipt Is not siding.—inioro a debtor paid a aoinof 
money to his creditor, and asked for a stamped receipt from him, who had not at 
hand a stamp, and then accepted an unstamped receipt, saying he would affix a 
stamp thereto, which be did not do, it was held that this did not cor^titute abetment 

• <jf the offence of giving an unstamped receipt because bo had done or omitted 
nothing which it was in his power to effect.® 

Atlestation or writfug of n docarasnt Is not aiding.—C5, a prostitute, purchased a 
child for purposes of prostitution : at her request tbo first accused wrote a docn- 
ment evidencing tbo transaction; the other three accused attested the document, 
-and all the lour accused were present when the child was handed over to G. 0 abo 
put into the hands of the first accused the price of the child, which money he handed 

• -over to the child’s mother. It was held that the acoiiacd could not bo convicted for 
abetment by intentionally aiding the illcgnl disposal of the child under s 372.® 

Act ateffed Is Illegal bal not an offence.—A guardian of a Mahomedan married 
female infant aged six years who caused a marriage ceremony to be gone through 
In her name with another man, during the lifetime of her husband, hut in her absence 
and without her consent, was held not to have committed the offence of abetting 
bigamy.® Because to constitute abetment the accused miKt bo proved either 
- to have instigated or aided some person fco commit an offence. This case has been 
distinguished in a subsequent case in which a Hindu having given his daughter, 
r said to be eight yearn old, in marriage to a certaini person, again gave her in marriage 
rto another m the lifetime of her first husband. It was held that he was guilty 
..an offence under s. 109 read with s. 494, although his daughter had not the kcow- 
‘.ledge and intelligence necessary to enable her to commit an offence under a. 494.® 
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' (6) By Illegal ombslon.—^To prove abetment by ‘ illegal omission,’ it is necessary 

•to show that the accused intentionally aided the commission of the offence by his 
non-interference* ; and the omission involved a breach of a legal obligation.* Thus 
•every police-officer is bound to shelter a person in custody and to arrest persons 
■committing assaults likely to cause grievous bodily injury and if he omit to perform 
his duty, he is guilty of abetment.* 

■Cases.—Non-Interference where there Is duty to Interfere—A Village Jlagis- 
* trate who was present while certain police constables were wrongfully confining 
-and causing hurt to a resident of the village to extort a confession and who did not 
interfere with nor stop the criminal act committed in his presence nor report them 
to a Magistrate was held guilty of abetment of offences under ss. 330 and 348 of 
the Penal Code.* But the mere fact that the offence of extortion was committed 
'in the presence of o village chowkidar without eliciting any disapproval on his 
part was held not to render him liable as an abettor.* ^Vhere a Head Constable, 
who knew that certain persons were likely to be tortured for the purpose of extorting 
confession, purposely kept out of the way, it was held that he was guilty of 
abetment.* 

Omission most be of l^al obUgatfon—A motor car was driven by the chanffeur 
•of the accused, on a road inMahablcsbwar, driving over which was forbidden under 
a. 9 of the Motor Vehicles Act, 1904. The accused was at Poona then but was 
■convicted of abetment of the offence under e. 13 of the Motor Vehicles Act on the 
ground that it was his duty to inform the driver of the existence of the prohibition. 
It was held on revision by the High Court that as no legal obligation was imposed 
on the accused to instruct his servant be was not liable.* 

Attempt.—The abetment of an offence within the meaning of s. 40 being 
itself an offence punishable under this Chapter, an attempt to commit the offcnca 
•of abetment is provided for in a. 511, and there is therefore no legal obstacle to 
punishing such offence.* 

English law.—According to English law, criminals are divided into fonr 
classes. The distinction is based on the consideration whether a party was present 
or absent at the commission of the offence. 

(1) Principal in the first degrte .—One who is Ibc actual perpetrator of the crime. 
'It is not necessary that he should bo actaslly present when the offence is ronsum* 
•mated; thus one who lays poison or a trap for another Is a principal in the first 
• degree. Nor need the deed bo dono by the principal's own hands ; forit willsulfico 
if it is done through an innocent agent, as for instance, if one incites a child or a 
madman to murder. Even an animal may bo employed as an innocent ag«*nt. For 
•example, a person who sets a dog upon people is himself guilty of amulting them, 

(2) Principal in Me second degree.-^ne by whom the actual perpetrator of 
the crime is aided and abetted at the very tune when it is committed. He may or 
may not bo actually present at the socoo of the crime. It will suffice, if he has tho 
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•of their common purpose. 

Both the abos'c classes of principals are liable to the same punishm-nt. 
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(3) Accmory before the fact,~-One wlio being absent at tbe time when tbe 
felony is committed, yet procures, counsels, commands, or abets another to commit 
a felony. He is punishable in all respccte as the principal felon. If present at the 
commission he would be a principal, 

(4) Accessory after the fad .—One who, knowing a felony to have been committed 
by another, recedes, relieves, comforts, assists, harboure, or maintains the felon.. 

A felony must be actually committed, or there cannot be any accessories. 

Principals are dealt with in the Penal Code under sa. S4 to 38, There ia no- 
diarinction between ‘principals in the first degree’ and ‘principab in the eecond 
degree/ in the Code. Under English law this distinction ia confined to felomea 
only. It does not east in cases of misdemeanour or eeu'ona offences aa high 
treason or forgery. 

The offence of abetment corresponds a.s nearly as one word can be said tO' 
correspond to another to the offence which is known in England of being an 'acces* 
eory before the fact.* But mere concurrence—that kind of passive concurrence 
which is known in England as being an ‘accessory after the fact*—is not abetment 
and is not to be treated as abetment. 

‘Acccfsory after the fact* is treated in acatteied sections. See provisions 
relating to harbouring, bs. 212,216; and, also, ss, ISO, 136,137,410-414. 


PRACTICE. ^ 

Evidence.—^Where there is reasonable ground to believe that two or more- 
persons have conspired together to commit an offence, or actionable wrong, any¬ 
thing said, done, or rnitten by any one of such persons in reference to their common, 
intention, after the time when such intention was first entertained by any one of 
them, is a relevant fact os against each of the persons believed to be bo conspiring, 
as wcU for the purpose of proving the existence of the conspiracy as for the purpose- 
of showing that any such person was a party to it.* A conspiracy may he proved 
hy other than oral evidence : it may he proved by the evidence of surroandine 
circumstanees and the eonduci of the acensed both before and after the alleged 
commission of the crime.* 

In order to convict a person of abetting the commission of a crime, it is not 
only necessary to prove that he has taken part in those steps of tho transaction 
which arc innocent, but in some way or other itia absolutely necessary to connect 
bim with those steps of the transaction which ore criminal.® It is necessary to 
prove criminal intention against tho accused. The finding that accused Ko. 'l 
could not have acted in the illegal way without the approval and connivance of 
accused yo. 2 is not aufficicnt to prove abetment.’* 

Procedure.—It is not open to an appellato Court to find a man guilty of 
the abetment of on offence on a charge of the offence itself/ But if on facts the 
accused may be charged with the prindpal offence and abetment, he may be- 
convicted of abetment though onlycbatged with the principal offence.* 

108. A porpon abets* an offence who ah(3ts either the com* 
Abettor mission of an offence, or tho commission of nti 
act* which would be an offence, if committed by 
a person rapubJo by law of committing: an offence with the same 
intention or knowledge as that of the abettor. 


» I&liia Act, I ©f J 1.10. 

* (|0<>7} 9 Bota. 
t. Tw 3tT. 

* .V,«» t*Sa*J {IV?3)20 W. R, 

* - T. I- T. 


193. 

• cfMiu{s\r, ps7t) n B. n. c rioj 

J*aJmvnatAa Panjtkannaya, (1009) 33 Slid, 
* • YtdUAa (lOlJ} St. W. N*. T?.5 
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Explanation 1 ,—The nhctment of the illegal omission of an 
act may amount to an offence although the abettor may not himself 
be bound to do that act^. 

Explanation 2 .*—To constitute the offence of abetment, it 
is not necessary that the act abetted should be committed, or that 
the effect requisite to constitute the offence should be caused. 

ILLUSTRATIONS. 

(o) A instigates B to murder C. B refuses to do so, A is guilty of abettiug 
•B to commit murder. 

(6) A instigates B to murder D. B ia pursuance of the instigation stabs D, 
D recovers from the wound. A is guilty of instigating B to commit murder. 

Explanation 5.®—It is not necessary that the person abetted 
should be capable by law of committing an offence, or that he 
should have the same guilty intention or knowledge as that of the 
abettor, or any guilty intention or knowledge. 

• ILLUSTRATIONS. 

(o) A, with a guilty intention, abets a child or a lunatic to commit an act 
-which would be an offence, if committed by a person capable by law of committing 
oflence, and having the same intention as A. Here A, whether the act be com* 
mitted or not, is guilty of abetting an offence. 

(6) A, with the intention of murdering Z, instigates B, a child under seven 
years of age, to do an act which causes Z’s death. B, in consequence of the abet* 
ment, docs the act in the absence of A and thereby causes Z’s death. Here, though 
B was not capable by law of committing an offence, A is bable to be punished in the 
sanae manner as if B had been capable by law of committing an offence, and had 
committed murder, and he is therefore subject to the punishment of death. 

(c) A instigates B to set fire to a dwelbng'house. B, in consequence of the 
imsoundness of his mind, being incapable of knowing the nature of the act, or 
that be is doing what is wrong or contrary to law, sets fire to the house in consequence 
•of A’s instigation. B has committed no offence, but A is guilty of abetting the 
offence of setting fire to a dwelling-house, and is liable to the punishment provided 
for that offence. 

(d) A, intending to cause a theft to be committed, instigates B to take property 
belonging to Z out of Z’s possession. A induces B to believe that the property 
lielongs to A. B takes the property out of Z’s possession, in good faith, believing 
it to be A’s property. B, acting under this misconception, does not take dishonestly, 
nnd therefore does not commit theft. But A is guilty of abetting theft, and is 
liable to the same punishment as if B had committed theft. 

Explanation 4.®—The abetment of an offence being an offence, 
“the abetment of such an abetment is also an offence, 

ILLUSTRATION, 

A instigates B to instigate C to murder Z. B accordingly instigates C to 
Tnordcr Z, and C commits that offence in consequence of B’s instigation. B is 
liable to bo punished for his offence with the punishment for murder ; and, as A 
instigated B to commit the offence, A is also liable to the same punishment. ^ 

Explanation —It is not necessary to the commission of 
the offence of abetment by conspiracy that the abettor should 
concert the offence with the person who commits it. It is sufficient 
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if lie engage in the conspiracy in pursuance of whicli the offence is 
committed. 

ILLUSTRATION. 

A concerts -with B a plan for poisoning Z. It is agreed that A shall administer 
the poison. B then explains the plan to G, mentioning that a third person is to- 
administer the poison, but mthout mentioning A’s name. G agrees to procure tbe- 
poison, and procures and delivers it to B for the purpose of its being used in the • 
manner explained. A adnunisters tho poison; Z ches in consequence. Here,. 
though A and G have not conspired together, yet C has been engaged in the con¬ 
spiracy in pursuance of whiqh Z has been murdered. G has therefore committed 
the offence defined in this section, and is liable to the punishment for murder. 

COMMENT. 

'Abettor* under this section means the person who abets (1) the commission, 
of an offence, or (2) the commission of an act which would be an offence if committed 
by a person not suffering from any phydcal or mental incapacity. In the light of the 
preceding section he must he on instigator or a conspirator or an intentional helper. 
This section is in conformity with the English law except on one point. Under- 
English law a person using an innocent agent as his tool is deemed to be a princip^ 
whereas under thw section he is treated as an abettor. So far as the actual result is 
concerned this distinction has not much meaning. 

1. ‘ Abets.’—See a. 107, supra, 

2. ‘Commission of an act.*—^There must be abetment of the commission of 
an act. The section does not contemplate any acts of subsequent abetment. Thns, 
a person cannot be competed of abetment of a false charge solely on the ground 
of his having given evidence in support of such charge.* 

3. Explanation i .—If a public servant is guilty of an illegal omission of 
duty made punishable by the 6ode, and a private person instigates him he abets - 
the offence of which such public servant is guilty, although the abettor, being a' 
private person, could not himself have been guilty of that offence. 

4. Explanation 2.—The offence of abetment is complete notwithstanding' 
that tho person abetted refuses to do the thing, or fails involuntarily in doing it,, 
or does it and the expected result does not follow. Tho offence of abetment by, 
instigation depends upon the intention of the person who abets, and not upon the 
act which is actually done by the person whom be abets.® If it was impossible to* 
accomplish tho commission of an offence in a way suggested by the abettor and no 
offence is committed then the abettor would not be liable. 


therefore, the accused offered money fortho killing or disabling of the deceased 
by means of charms and it was left to the persons who were to earn the money to- 
decide whether their victim was to be killed or disabled, it was held that he was- 
guilty of abetment of murder.* In a Bombay case a doubt has been expressed 
whether abetment of murder by sorcery or other impossible means is an offence 
under the Code.® 

5. ExpUnalion 3.—^If a man docs, by means of an innocent agent, an 
act which amounts to a crime, the employer, and not tho agent, is accountable for 

« r-JM(IS72)9 Bsiv:. L. K. App. » 5aAi6 XhWo, {18S5)P. B. ^'o. 20 ot 1883, 

IG; (1872) 18 W. n. (CY.) SS; * Ibid. 

iloMni I\sut*. (ISSI) 10 C. U R. -1. • Pflanji DintKa, (1873) 10 B. H- C. 75, 

» /mopirfj m<»5'i^.(1873) 21 W. R. (CY.| 8. i 
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the act.^ Illustrations (6), (c) and (d) exemplify this explanation. R sold to D 
certain trees which in fact and to the knowledge of R, though not to the know- 
ledge of D, belonged to a third person. The trees were sold to D with the intention 
that they should be cut down and taken away. It was held that R had committed, 
the offence of abetment of theft.* 

* Guilty Intention or knowledge.’-^The offence of abetment depends upon the 
intention of the person who abets and not upon the knowledge or intention of the- 
person he employs to act for him. 

English law .—If the person abetted does not know that the act is illegal ho 
is considered as an innocent agent only, and the abettor is held liable as a principal. 

6. Explanation 4.—^According to this explanation a person may make 
himself an abettor by the intcn-cntion of a tWrd person, without any direct coramuni 
cation between himself and the person employed to do the thing. 

‘Abetment ol an offence being an offence.*-—These words do not mean “ when an 
abetment of an offence is actually committed,” but that, when the abetment of 
an offence is by definition or description an offence under the Penal Code, that 
is, when an abetment of an offence is pumshablc under s. 109 or s. 116 or other ’ 
provision of the Code, then the abetment of such abetment is aUo an offence. 
\Vhcro S instigated K, a bench clerk, in the Court ol M, a Presidency Magistrate, 
to instigate the latter to accept an illegal gratification for acqmtting an accused 
’ ■ • ■ ’ ... case, and K received 

arrested, and did pot in 
* guilty of the abetment of 

Abetment of such an abetment—It is not neccssarj* to an indictment for the 
offence of abetment of an offence to show that such offence was actually committed < 

A sought the aid of D with the intention of committing a theft of the property 
«i * * » » consent of his master, anil for the puf. 

• • • • . *. in carrying out his object. It was held 

t • ' . • . . . on committed yet A was liable for nl»et* 

mont of theft.® Where theoccu«'’d asked a native doctor to sunply her with medi. 
cine for the purpose of poi«onmg her son-indaw, it was held that the offenee 
committed might be treated as an instigating of the doctor to abet the nmisetl in 
the commission of the murder, and, with reference to this explanation, might have 
been piimshed under ss. 110 and 302.* 

7. Erplination S.—It is not necessary that all perrons joining m any 
conspiracy must Ik* aware of eveiy peerrt or everj- minute detail When the 
numlwr of persons eon.«piring to do a particular act is wry large then* wdl Ik* a 
few amongst them who will plot and plan, and though the others are not fully 
oognirant of all facts yet their liability is not at all lessened. Where two j»*nons 
were indicted for making and engrawng o plate for the jiurp'»v*3 of forgers-, and 
it wa.s proved that one of them gave the onler for the manufacture of the p(ate to 
an innocent agent, who nes-er saw the other until it was compIete<l. it was held 
that they were Iwth correctly cbargisl as prinripab,’ 

Mere knowledge,—More subsequent knowledge of the ofT**nce m ir.suf!lri<*nt 
to con*titute alK-tment * And irF-n* knowledge of a design on tb** jiart of a:.o’.h-r 
to commit an offence and fjH*aking to that other about it without eviderce that the 

» Jpa* r^lrahdciU. (iMv) J f A K. 7«. (Cr) 

Z)laKirtf«. (IWl) 14 C r L It 1« • .wt Cl-^IXry, 

• /Taw Cirtftis. (iMis) Is .A t\ ^ 147 * j* if V 

» .CoJrtJ riatiMfsa. (Il'll-) 4f. (^L f.(7 «.f H** 

* rnV«fiArt .VaJi Cic<trdkry. (lK7l>) 4 * i-*-” ^11*4') I Cci J*! 

Oal. Sfi6; />«e{«fcaft /Ivniea. (If-T?) If. \V U • tl*.'.') t W. {f.'r J * *. 
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person aware of tlio design instigated the other bj word or deed to commit the 
offence, docs not constitute abetment.* 

Principal cannot be abettor.—A person who has Iwcn convicted of an 
•offence as principal cannot also bo punished for abetting it.* 

PRACTICE; 

The offence of abetment is a substantive one, and the conduction of on abettor 
UB, therefore, in no way dependent on the conviction of the principal.* 

In order to convict a person of abetting the commission of a crime, it is not 
-only necessary to prove that ho has taken part in those steps of the transaction 
which ore innocent, hut in some way or other it is absolutely necessary to connect 
.him with those steps of the transaction which nro crimiDsl.* 

108A, A person abets an offence within the meaning of this 
Abotmont in Bri* British India, abets the commis- 

, -tish India of offoncoa sion of any fict without and beyond Britisli India 
\ ontaido it. which woiild constitute an offence if committed in 

\ ■ Britisli India. 

ILLOSTRATlON. 

A, in British India, instigates B, a foreigner in Goa, to commit a mnrder 
in* Goa. A is gnilty of abetting murder. 

COMMENT? 

Object.—^This section was added by Act IV of 1898, s. 3. The Select Committee 
■in their Report obscr\’cd: “ IVc have made it an offence for a person in British 
India to abet any act which would be an offence if committed in British India, but, 
.ns a fact, is committed outside. In short, to put it in popular language, we have 
•estended the law of abetment of offences committed outside British India. It 
bas been hold by the Bombay High Court that if a person in British India abetted 
'or incited a murder in Goa^ he would not be guilty of any offence. We have come 
-to the conclusion that ho ought to bo deemed guilty of on offence, and that Indio 
lis not to be made an alsatia for instigators of crime.” * 

The section provides for the difficulty discussed in Ganpa/rao's case * in which 
•it was held that an abetment in British India by a British subject of an offence 
•committed in a foreign territory was not an offence punishable under the Penal 
'Code, and could not, therefore, be tried by a Court in British India, 

The section contemplates that the abetment shall be completed in British 
India. If the act committed in British India amounts to preparation only it wU 
mot be punishable. The illustration is, however, not very clear. ‘ If A is in British 
India and B in Pondicherry, A can only abet an offence by him either by a letter 
•or some other mode of communication. Even if the letter be written in British 
India yot until it reaches B it can hardly be said that B has been instigated. If 
,the instigation, in fact, takes place when tho letter reaches B, then the instigation 
ihas taken place in Pondicherry and not in British India. 

PRACTICE, 

Procedure.—^No Court shall take cognizance of an offence punishable imder 
-■this section unless upon complaint made by oriler of Government.’ 

1 Tenta/twamt, (1886) Weir, 3rd Edn., 187. * A'm Chand ilooJctrite, (1873) 20 W. R. 

* Juioo Chovdhry, (1865) 4 W. B. (Cr.) 23; (Crl. 41. 

-. ,. yr T. • G, I. 1897, Part VI, p. 238. Soo J?aia, 

* -I :■ . • . (1899) 1 Bon.-. L. P.. 078, 24 Bom. 287. 

•. : • • (1894) 19Bom. 105. 

,1 ’ Criminal Prooedure Code, b. 106. 
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109. Wlioever abets any offence^ shall, if 
the act abetted is committed- in consequence 
of the abetment and no express provision’ is 
made by this Code for the punishment of such 
abetment, bo punislied Avith the punishment pro¬ 
vided for the offence. 

Explanation .—An act or offence is said to be committed in 
consequence of abetment, when it is committed in consequence 
of the instigation, or in pursuance of the conspiracy, or with the 
aid which constitutes the abetment. 

ILLUSTRATIONS. 

(а) A offers a bribe to B, a pnblic servant, as a icwarcl for showing A some 
tfavour in the exercise of B’s official functions. B accepts the bribe. A has abetted 
“the offence defined in section 161. 

(б) A instigates B to give false evidence. B, in consequence of the instigation, 
•commits that offence, A is guilty of abetting that offence, and is liable to the same 
punishment as B. 

(c) A and B conspire to poison Z. A, in pursuance of the conspiracy, procures 
the poison and delivers it to B m order that he may administer ittoZ B, in pur¬ 
suance of the conspiracy, administers the poison to Z in A’s absence and thereby 
•causes Z’s death. Here B is guilty of murder. A is guilty of abetting that offence 
by conspiracy, and is liable to tho punishment for murder. 

COMMENT. 

Under this section the abettor is liable to any punishment which may be 
inflicted on the principal offender, (1) if the act of the latter is committed m cou- 
Ecqucnce of the abetment, and (2) no express provision is made in the Code for the 
punishment of such an abetment. This section laj*s down nothing more than that 
u the Code has not separately provided for the punishment of an abetment as 
such then it is punishable with the pumshment provided for the original offence.' 

In order to abet under this section it is not necessary that the abettor must be 
.absent.* 

1. ‘Offence.’—See s. 40, supra. Abetment of an offence under a local law 
■{e.g., Madras Act V of 1920) is an offence falUng within the purview of this 
section.* 

2. ‘Is committed.*—Under this section the act abetted should bo com¬ 
mitted in consequence of the abetment,* or in pursuance of the conspiracy (S^ 
Explanation). .fVssisting in the preparation of an offence which leads to nothing 
• does not amount to an abetment under this section.® Offering gratification 
as a reward or motive to withdraw a case against the accused under the Motor Car 
Act, which had already been dismissed, was held not to amount to an abetment 
of an offence under s. 161.* 

3. ‘ No express provision ’—This section only applies to those cases of 
abetment about which‘no express provision is made by this Code.’ Hence it does 
not apply to abetting the waging of war, ss. 121, 122, 123 , to abetting the escape 
of State prisoners, s. 130 ; to slotting mntiny, s. 132; to alK'tting an assault of a 


Punishment of abet¬ 
ment if the act abetted 
is committed in conso- 
•quenco and where no 
express provision is 
made for its punish¬ 
ment. 


* ^yysr v. renl-a/jwtta Chtily, 
•(IWS) 33 M. L. T. 2C3. 

* .Virmni Kanla lioy. (1914) 41 CaL 
1072. 

* SttXj .iyyir r. IVnlaljntAa loo. 


• Rtj'ootnar Bjntrut. (1S02) I Ind. Jur. 
(O. B.) 105. 

• CaJusJar. (1921) 1 O. W. N 3C2. 

• Siamtxl n%q. (192'J) 33 C. L. J. 379. 
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soldier or sailor on his superior officer, s. 134; and to abetting insubordination by 
the same, s. 136. 

CASES. 

Forgery.—^A person taking an active part in tbe preparation o{ a document, 

. but no part in tbe forge^ of tbe name of tbe executant, is held not to have 
committed forgery, but simply abetment of tbat ofience.i 

Homicide.—In a case of sutlee, A ordered tbe.;inle to be lighted. B did not then 
assist but afterwards when tbe woman fled from tbe pile induced, ber to return. 
A was held guilty of abetment of culpable homicide, but B of abetment of suicide 
only.* Tbe accused accompanied his brother who was taking a child to murder 
it: after accompanying him for a while he refused further to go along with bis 
brother, but at tbe same time though knowing fully well tbat tbe child was being 
taken to be murdered, be made no attempt to take the child back with him and 
the child was subsequently murdered. It was hold that the accused was guilty of 
' murder.* 

Marring a girl during the lifetime of her husband.—IVhere a Hindu 
■ having given his daughter, eight years old, in marriage to a certain person, again 
' gave her in marriage to another in the lifetime of her first husband, it was held 
that he was guilty of an offence under this section read with s. 494, although his 
daughter had not the knowledge and intelligence necessary to enable her to commit 
an offence under s. 494.^ 

Abetment of kidnapping.—Where a Hindu woman left her husband’s house» 
taking with her infant daughter, and went to the house of A, and on the same 
day the daughter was married to B, the brother of A, without her father’s consent, 
it was held that A was rightly convicted under this section and s. 363 of abetting 
the offence of kidnapping which was committed bv the mother of the girl.* 
The Allahabad ffigh Court has not approved of this view. One C by making 
certain false representations to tbe mother of J, a married girl of eleven years 
. of age, induced her to part with the custody of her daughter. C took the girl 
away from bet own vffiago to a neighbouring village where she was joined by T. 
Thence C and T took the girl about with them from place to place making unsuccess¬ 
ful attempts to dispose of her in marriage, until they were arrested by a chowkidar 
of Tiabpur, on his being informed that an attempt was made to sell the girl in that 
village. Upon these findings C was convicted of the offence punishable imdet 8.366 
and T of abetment of that offence, following the rule in Sarnia Kaundan.* On 
appeal to the High Court the appeal of C was sxunmarily rejected. As to T it was 
held, dissenting from /Samfo Eaundan and agreeing with the view taken in Renn 
Sujidar"^ and Rakhdl NaiKari, * that the offence of kidnapping having been complet¬ 
ed ns soon as the minor was actually taken out of the ciutody of her guardian, T 
could not properly be conricted of abetment on the hypothesis that the offence was 
a continuing one. But inasmuch os there was evidence on the record that the assist- 


abetment of the offence of kidnapping after the person had once been taken out of 


» KaAi Saih Sttfh, (IS97) 23 OL 207. 
Srr .Yo. (2). (1912) U Bom. 

U IL 367. I Botx Cr. C. 130. 

» (1803) 1 R. J. V. J. 

I7i. 

» 5ii«. Uwp. Cr. C, 207. 

* yaKiUi (1W3) 6 e.W.Jf.Wl 

Fro ll Mwi. 3«; 


BaiamM, (1002) 2G 3Iad, 4C3 ; Hots, 11693) 
15 Alias. 

• ProntrUhna Surma, (1882) 8 Cat9C9; 

Samta Koutulan, (1876) 1 173. 

• (I876)lil»d, 173. 

» (1896) lOAlL 109. 

• (l8W)2a W. N*. 81. 

• Tthj, (1903) 23 A, W. X. 233. 
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the keeping of the lawful guardian.* A married woman cannot abet her own 
abduction under s. 498.* 

PRACTICE. 

Evidence.^To aubstantiate a charge under this section it is necessary to 
show intentional aid by some act or illegal omission.® It is necessary to prove 
abetment, and that the act abetted was committed in consequence of the abet¬ 
ment. 

Procedure.—^Thc general procedure for cases of abetment is in accordance 
with that for the offence abetted. Abctmcnta therefore are cognizable or non- 
cognizable, bailable or non-bailablc, compoundablo or non-compoundable, accord¬ 
ing to the procedure for the offence abetted. 

Jurisdiction.—A charge of abetment may be inquired into or tried either by the 
Court within the local limits of whose juri^etton the abetment was committed or 
by the Court within the local limits of whose jurisdiction the offence abetted 
was committed.* The Court competent to try the offence of abetment is the 
Court declared competent to try the offence abetted. 

Summary trial.—Whether an abetment is triable summarily or not, depends 
npon whether the offence abetted is triable summarily or not.® 

Joint trial—^An abettor may be tried either jointly with, or separately from, 
the principal offender.® 

Complaint—Under sub-section (4) of s. 195, Criminal Procedure Code, a 
complaint in writing is necessary for the prosecution of a person who abets any 
of the offences referred to in sub-section (1). 

Section 196A of the Criminal Procedure Code applies only to a prosecution for 
conspiracy punishable under s. 120B and not for abetment of conspiracy punishable 
under this section.* 

8»Uac«‘—A sentence of less than transportation foe life is not a legal sentenra 
for abetment of murder under s.'302 and this section when the offence of murder is 
actually committed in consequence of the abetment. The legal punishment for 
such abetment is the punishment provided for murder.® 

It is irregular to convict and punish a person for abetment of theft, and at the 
same time to convict and punish him for receiving the stolen property.® 

Charge.—In a charge of abetment, the section of the principal offence, and 
the particular section of this Chapter under which the case falls should be mentioned 
■■■*’ V' ■' ' . . • . .. , said section.*® 

I 

I ' ' charge you-as follows :— 

That X Y {if theferson is not known say that an unknoi/m person) outhe——day 

of-, at-, committed the offence of-, and that you at—^—, abetted the 

said X Y (or person unknown) in the commission of the said offence of-, which 

was committed in consequence of your abetment, and you have thereby committed 

an offence punisbablo under ss. 109 and-of the Indian Penal Code, and within 

my cognizance (or within the cognizance of the Court of Session). 


* iluhammad BaVith, (1893) P. R. Xo. 
8 of 1891; Chanda, (1892) P. R Xo. 13 of 

r- c 


« Criminal Proednro Code, s. 180. 

• Ibid, B3. 260, 261. 

• Ibid, 8. 239. 

« Abdul Salim, (1921) 49 Cal. 673 ; Abdul 
Rahman, (1924 ) 3 Rang. 05 

• Xga Kyau> Din, (1806) P. J. L. B 269. 

• Sila Ram Rai, (1880) 3 AIL 181. 

*• (1865) 3 W.R. (Cr. L.) 6, (18ai) 1 TV. R. 
(Or. L.) 9. 


L. R. 351. 
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aoldict or sailor on his superior officer, s. 134; and to abetting insubordination by 
the catne, s. ISG. 

CASES. 

Forgery .—X person taking on active part in the preparation ot a document, 
but no part in the forgery of the name of the executant, is held not to have 
committed forgery, but simply abetment of that offence.* 

Homicide.—^In a case of suttee, A ordered the.;pile to be lighted. B did not then 
assist but afterwards when the woman fled from the pile induced her to rctiu^i. 
A was held guilty of abetment of culpable homicide, but B of abetment of suicide 
only.* The accused accompanied his brother who was taking a child to murder 
it: after accompanying him for a while he refused further to go along with his 
brother, but at the same time though knowing fully well that the child was being 
taken to be murdered, he made no attempt to take the child back with him and 
the child was subsequently murdered. It was held that tho accused was guilty of 
murder.* 

Marrying a girl during the lifetime of her husband.—^Whero a Hindu 
having given his daughter, eight years old, in marriage to a certain person, again 
gave her in marriage to another in the lifetime of her first husband, it was held 
that he was guilty of an offence under this section read withs. 494, although his 
daughter had not the knowledge and intelUgcnco necessary to enable her to commit 
an offence under s. 494.* 

Ahelmenl of kidnapping.—•‘Where a Hindu woman left her husband's boiwo» 
taking with hot infant daughter, and went to tho houso of A, and on the samo 
day the daughter was married to B, the brother of A, without her father's consent, 
it was held that A was rightly convicted under this section and s. DCS of abclling 
the offence of kidnapping which was committed bv tho mother of tho girl.* 
Tho Allahabad High Court has not approved of this view. Ono C by making 
certain faUo representations to the mother of J, a married girl of eleven years 
of age, indnerd her to part >rith tho custody of her daughter. C took tho girl 
away from her own vUlapo to a neighbouring village where she was joined by T. 
Thence C and T took the girl about with them from place to place making unsuccess¬ 
ful attempts to dL^povj of her in marriage, until they were arrested by a chotchxdar 
ol Tisbpar, on his being informed that an attempt was made to sell the girl in that 
villace. Upon these findinp C was convicted of tho offence punishable under s. 3C9 
and T ol al*^tment of that offence, following; the rule in Sarnia Kaundan.* On 
apjieal to th** High Court the app»'al of C was summarily rejecte<I. As to T it was 
heM. dl’^’cnling from Sarnia Kaundan and agrreing with the view taken in Itam 
Suj-dsr'f and /.’alAaf A’oilori,* that the offence of kidnapping having Iteen complct* 
tA w as th-* Elinor was actually tak**n out of the custcxly ol her guardian, T 
Cvull cot prop-tly b** coriricted of abetment on the h} 7 >othesis that the offence was 
a cvt:tm’..irg or.**. But inasmuch as there was evidence on the reconl that the nwist- 
ar---*- pitf.u br Tin attrnipticg toilisposeof J was the result of a conspiracy ent<'red 
iito I*-! f- it- ks !r.jppi''g took place, the conriction of T for abetm-nt of kidnap- 
pti-/ iu‘t^:r.al !-.• Th- form-t Punjab Chi-f Court held that there could l/O no 
f! tl- «! kidnapping aft-r Ih- hail once li-en taken out of 


» ,4t, fiH'/:, •> c»i 

1. n r'-“. t »f (*. is.» 
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tv» lf>‘. i t| I!*! ^4; 


ge, i/ij; 

Ift A!L Bs. 

(IS1C) I M»'t 173 

• 1 M*.!. ITX 

• !!•>'.> \XtML loo 

• SJ. 

• n A, V.,rtx 



SKC. 109.] OF ABETMENT. 211 

the keeping of the lawful guartlian.^ A married woman cannot abet her own 
abduction under s. 498.* 

PRACTICE. 

Evidence.—To substantiate a charge under this section it is necessarj to 
show intentional aid by some act or illegal omission.® It is necessary to prove 
abetment, and that the act abetted was committed in consequence of the abet¬ 
ment. 

Procedure.—The general procedure for cases of abetment is in accordance 
with that for the offence abetted. Abetments therefore are cognizable or non- 
cognizable, bailable or non-bailablc, compoundablc or non*compoundabIc, accord¬ 
ing to the procedure for the offence abetted. 

Jurisdiction.—A charge of abetment may ho inquired into or tried either by the 
Court within the local limits of whose jurisdiction the abetment was committed or 
by the Court within the local limits of whose jurisdiction the offence abetted 
was committed.* The Court competent to try the offence of abetment is the 
Court declared competent to try the offence abetted. 

Summary trial.—Whether an abetment is triable summarily or not, depends 
upon whether the offence abetted is triable summarily or not.® 

Joint trial.—An abettor may be tried either jointly with, or separately from, 
tho principal offender.® 

Complaint—Under sub-section (4) of s. 195, Criminal Procedure Code, a 
complaintinwritingis necessary for the prosecution of a person who abets any 
of the offences referred to in sub-section (1). 

Section 190A of tho Criminal Procedure Code applies only to o prosecution for 
conspiracy punishable under s. 120B and not for abetment of conspiracy punishable 
under this section.’ 

Sentence. —A sentence of less than transportation for life is not a legal sentence 
for abetment of murder under 8.'302 and this section when the offence of murder is 
actually committed in consequence of the abetment. The legal punishment for 
such abetment is the punishment provided for murder.® 

It is irregular to convict and punish a person for abetment of theft, and at the 
same time to convict and punish him for recei\’ing the stolen property.® 

Charge.—In a charge of abetment, the section of the principal offence, and 
the particular section of this Chapter under which the case falls should be mentioned 
with the circumstance which brings it under the said section.*® 

_ — . 

" • ' ^ barge you-as follows;— 

\ ’ unknown person) on the-day 

of— , ■ d that you at —^—, abetted the 

said X Y (or person unknown) in the commissiou of the said offence of-, which 

was committed in consequence of your abetment, and you have thereby committed 

an offence punishable under ss. 109 and-of the Indian Penal Code, and within 

my cognizance (or within the cognizance of the Court of Session). 


* ituhammad BalK$h, (1893) P. R. No. 
8 of 1894; Chanda, (1892) P. R No. 13 of 
1893. 


• Cruainal Proednre Code, a. 180. 

• lt4d, B3. 260. 261. 

• IM. 8. 239. 
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soldier or sailor on his superior officer, 8.134; and to atetting insubordination by 
the same, s. 136. ' 

CASES. 

Forgery.—A person taking an active part in the preparation of a document, 
but no part in the forgery of the name of the executant, is held not to have 
committed forgery, but simply abetment of that offence.' 

Homicide.—^Inacaseof sutfcc, A ordered the/pile to be lighted. B did not then 
assist but afterwards when the woman fled from* the pile induced, her to return. 
A was held guilty of abetment of culpable homicide, but B of abetment of suicide 
only.* The accused accompanied his brother who was taking a child to murder 
it: after accompanying him for a while he refused further to go along with his 
brother, but at the same time though knowing fully well that the child was being 
taken to be murdered, be made no attempt to take the child back with him and 
the child was subsequently murdered. It was held that the accused was guilty of 
murder.® 

Marrying a girl during the lifetime of her husband.^Wheie a Hindu 
having given his daughter, eight years old, in marriage to a certain person, again 
gave her in marriage to another in the hferime of her first husband, it was held 
that he was gmlty of an ofience under this section read with s. 494, although his 
daughter had not the knowledge and intelligence necessary to enable her to commit 
an offence under s. 494.^ 

Abetment of kidnapping.—^Wherea Hindu woman left her husband’s house* 
taking with her infant daughter, and went to the house of A, and on the same 
day the daughter was married to B, the brother of A, without her father’s consent, 
it was held that A was rightly convicted under this section and s. 363 of abetting 
the offence of kidnapping which was committed by the mother of the girl.* 
The Allahabad High Coi^ has not approved of this view. One 0 by making 
certain false representations to the mother of J, a married girl of eleven years 
of age, induced her to part with the custody of her daughter. Ctook the girl 
away from her own villago to a neighbouring village where she was joined by T. 
Thence C and T took the girl about with them from place to place making unsuccess¬ 
ful attempts to dispose of her in marriage, until they were arrested by a chowhidar 
of Tiabpor, on his being informed that an attempt was made to sell the girl in that 
village. Upon these findings C was convicted of the offence punishable xmder s. 366 
and T of abetment of that offence, following the rule in jSomio Kaundan.* On 
appeal to the High Court the appeal of C was summarily rejected. As to T it was 
held, dissenting from iS'amia Kaundan and agreeing with the view taken in 
Suiidor’ and Jial:hal Naikari, ® that the offence of kidnapping having been complet¬ 
ed as soon as the minor was actually taken out oi the custody of her guardian, T 
could not properly be convicted of abetment on tbe hypothesis that the offence was 
a continuing one. But inasmuch as there was evidence on the record that the assist¬ 
ance given by T in attempting to dispose of J was the result oi a conspiracy entered 
into before the kidnapping took place, the conviction of T for abetment of kidnap¬ 
ping was sostainahlc.* The former Fanjab Chief Court held that there could be nu 
aWtmcnt of tbe offence of kidnapping after the person had once been taken out of 


* i:o»A» SeUK h'atl, (1807) 2J C*L 207. 

Sr© A’o. i2), (ioi2) 14 Bom. 

L. K. 307, 1 Bom. Cr. C. 130. 

* T.ttiloll. <18G3) IB J. P, J. 

ir<. 

» Sii«. (ISal) Uwp. O. C. 207. 

* Sinful Ilt02) C 

(ISei) U 5Ud. 3&1 j 


Balamlal, (1002) 26 Mad. 463; Mots. (1803) 
le AIL 88. 

• /VoniruKna Surma, (1882) 8 CaLOOOj 
fomia Kaundan, (187C) 1 Mad. 173, 

• (1876) 1 Mad. 173. 

» (1806) 10 AU. 100. 

• (I807)2a W.N. 81. 

• Tika, (1003) 23 A. W. N. 233. 
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the keeping ol the lawful guardian.* A married woman cannot abet her own 
abduction under s. 498.* 

PRACTICE. 

Evidenee.—To substantiate a charge under this section it is necessary to 
show intentional aid by some act or illegal omission.* It is necessary to prove 
abetment, and that the act abetted was committed in consequence of the abet* 
ment. 

Procedure.—The general procedure for cases of abetment is in accordance 
with that for the offence abetted. Abetments therefore are cognizable or non- 
cognizable, bailable or non-bailablc, compoundable or non-compoundable, accord¬ 
ing to the procedure for the offence abetted. 

Jurisdiction.—A charge of abetment may bo inquired into or tried cither by the 
Court within the local limits of whose jurisdiction the abetment was committed or 
by the Court within the local limits of whose jurisdiction the offence abetted 
was committed.^ The Court competent to tr}' the offence of abetment is the 
Court declared competent to try the offence abetted. 

Summary trial.—"Whether an abetment is triable summarily or not, depends 
upon whether the offence abetted is triable summarily or not.® 

Joint trial.—abettor may be tried either jointly with, or separately from, 
tho principal offender.® 

Complaint—Under sub-section (4) of s. 195, Criminal Procedure Code, a 
complaint in writing is necessary for the prosecution of a person who abets any 
of the offences referred to in sub-section (1). 

Section 19CA of the Criminal Procedure Code appbes only to a prosecution for 
conspiracy punishable under s. 120D and not for abetment of conspiracy punishable 
under this section.* 

Sentence.*— A sentence of less than transportation for life is not a legal sentence 
for abetment of murder under 8.'302 and this section when the offence of murder is 
actually committed in consequence of the abetment. The legal punishment for 
such abetment is the punishment provided for murder.® 

It is irregular to convict and punish a person for abetment of theft, and at the 
same time to convict and pumsh him for receiving the stolen property.® 

Charge.—In a charge of abetment, the section of the principal offence, and 
the particular section of this Chapter rmder which the case falls sho^d be mentioned 
vrith the circumstance which brings it under the said section 

The charge should run thus:— 

I {name and office of MagisiTOte, etc.,) hereby charge you-as follow:— 

ThatX Y {if the person is not kMtcn sag that an nnknoien person) on the-day 

of-, at—committed the offence of-, and that you at —^—, abetted the 

said X Y (or person untnotrn) in the commission of the said offence of-, which 

was committed in consequence of your abetment, and you have thereby committed 

an offence punishable under ss. 109 and-of the Indian Penal Code, and within 

my cognizance (or within the cognizance of the Court of Session). 


1 lluhammad Saltish, (1893) P. R. No. 
8 of 1894; Chanda, (1892) P. R. No. 13 of 

„ T- e- 


• Criminal Proedure Code, s. 180. 

• IM, as. 2C0, 261. 

• Ibid. e. 239. 
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R. 


L. R. 351. 


(Cr. L.) 9. 



210 , LAW OF CRIMES. [OHAP', ▼. 

soldier or sailor on his superior ofliccr, b. 134; and to abetting insubordination by 
tbe same, s. 136. 

CASES. 

Forgery.—^A person taking on active part in the preparation of a document, 

, but no part in tbo forgery* of the name of the executant, is held not to have 
committed forgery, but simply abetment of that offence.* 

Homicide.—^In a case of ffuWcc, A ordered tbe.^pilc to be lighted. B did not then 
assist but afterwards when the woman fled from the pile induced her to return. 
A was held guilty of abetment of culpable homicide, but B of abetment of saicido 
only.® The accused accompanied his brother who was taking a child to murder 
it: after accompanying him for a while he refused further to go along with his 
brother, but at the same time though knowing fully well that the child was being 
taken to be murdered, he made no attempt to take the child back with him and 
the child was subsequently murdered. It was held that the accused was guilty of 
' murder.® 

Marrying a girl during the lifetime of her husband.—^\Miero a Hindu 
•' having pven his daughter, eight years old, in marriage to a certain person, again 
■ gave her in marriage to another in the lifetime of her first husband, it was held 
thathe was guilty of an offence under this section read withs. 494, although his 
daughter had not the knowledge and intelligence necessary to enable her to commit 
an offence under s. 494.* 

Abetment of kidnapping.—^Wherca Hindu woman left her husband’s house* 
taking with her infant daughter, and went to the house of A, and on tbe same 
day the daughter was married to B, the brother of A, without her father’s consent, 
it was held that A was rightly convicted under this section and s. 363 of abetting 
the offence of kidnapping which was committed by the mother of the girl.* 
The Allahabad High Court has not approved of this \’iow. OnoCbym^ng 
certain false representations to the mother of J, a married girl of eleven yesw 
. of age, induced her to part with the custody of her daughter. C took the girl 
away from her own village to a neighbouring village where she was joined by T. 
Thence C and T took the girl about with them from place to place making unsuccess¬ 
ful attempts to dispose of her in marriage, until they were arrested by a 
of Tiabpur, on his being informed that an attempt was made to sell the girl in that 
village. Upon these findings C was convicted of the offence punishable imder s. 366 
and T of abetment of that offence, following the rule in Somio Kaundan.* On 
' appeal to the High Court the appeal of C was summarily rejected. As to T it was 
held, dissenting from Sarnia Kaundan and agreeing with the view taken in Bonn 
Suiidar"^ and Eakhal Naikari, * that the offence of kidnapping having been complet¬ 
ed as soon as the minor was actually taken out of the custody of her guardian, T 
' could not properly he convicted of abetment on the hypothesis that tbe offence was 
1 a continuing one. But inasmuch as there was evidence on the record that the assist¬ 
ance given by T in attempting to dispose of J was the result of a conspiracy entered 
into before the kidnapping took place, the conviction of T for abetment of kidnap¬ 
ping was sustainable. ® The former Punjab Chief Court held that there could be no 
abetment of the offence of kidnapping after the person had once been taken out of 


* Kashi Nath Xaek, (1897) 25 Cal. 207. 
See ChAotalalBabar, No (2), fl912)14 Bom. 
U B. 307, 1 Bom. Cr. C. 130. ' 

* ButloU, (1863) 1 R. J, P. J. 
174. 

* Sadu, (1884) Uniep. Cr. C. 207. 

* NandLal Sinyh, (1902) 6 0. W.N.343. 
See Thandavarayudu, (1891) 14 Afurf, 364; 


Balambal, (1902) 26 Mad. 463; Jdoss, (1893) 
16Aa88. 

• JPrankrishna Surma, (1882) 8 CaL9C9; 
Sarnia KatiTidan, (1876) 1 Mad. 173. 

• (1876) 1 Slad. 173. 

• (1896) 19 AU. 109. 

• (1897) 2 C. W. N. 81. 

• Tika, (1003) 23 A. W. N. 233. 



SEC. 109.] 


OF ADRTHtENT. 


211 


the keeping o{ the lawful guardian.* A married woman cannot abet her own 
abduction under s. 498.* 

PRACTICE. 

Evidence.—'To substantiate a charge under this section it is necessary to 
show intentional aid by some act or illegal omission.® It is necessary to prove 
abetment, and that the act abetted was committed in consequence of the abet¬ 
ment. 

Procedure.—^The general procedure for cases of abetment is in accordance 
with that for the offence abetted. Abetments therefore are cognizable or non- 
cognizable, bailable or non-bailablc, compoundablo or non-compoundable, accord¬ 
ing to the procedure for the offence abetted. 

Jurisdiction,.—A charge of ahetment may be inquired into or tried either by the 
Court within the local limits of whose juri^iction the abetment was committed or 
by the Court within the local limits of whose jurisdiction the offence abetted 
was committed.* The Court competentto try the offence of abetment is the 
Court declared competent to try the offence abetted. 

Summary trial.—^^Vhcthc^ an abetment is triable summarily or not, depends 
npon whether the offence abetted is triable sununarily or not.® 

Joint trial.—An abettor may be tried cither jointly with, or separately from, 
the principal offender.® 

Complaint—Under sub-section (4) of s. 195, Criminal Procedure Code, a 
complaint in writing is necessary for iho prosecution of a person who abets any 
of the offences referred to in sub-section (I). 

Section 196A of the Criminal Procedure Code applies only to a prosecution for 
conspiracy punishable under e. 120B and not for abetment of conspiracy punishable 
under this section.* 

Sentence.— A sentence of less than transpoiiatiou for life is not a legal senten^ 
foe abetment of murder under 8.‘302 and this section when the offence of murder is 
actually committed in consequence of the abetment. The legal punishment for 
such abetment is the punishment provided for murder.® 

It is irregular to convict and punish a person for abetment of theft, and at the 
same time to convict and punish him for receiving the stolen property.® 

Cbarge.—In a charge of abetment, the section of the principal offence, and 
the particular section of this Chapter under which the case falls should be mentioned 
..said section.*® 

■' ' charge you-as follows:— 

That X Y {if the person ts not known soy that on unknoten person) ou the— -day 

of-, at——, committed the offence of-, and that you at—abetted the 

said X Y {or person unknown) in the commission of the said offence of-, which 

was committed in consequence of your abetment, and you have thereby committed 

an offence punishable under ss. 109 and-of the Indian Penal Code, and within 

my cognizance (or within the cognizance of the Court of Session). 


* Muhammad Bahhih, (1893) P. B. Ko. 
8 of 1894; Chanda, (1892) P, R No 13 of 
1893. 


• Khanda Vishnu Satht, (1899) 1 Bom. 
L. R. 351. 


• Criminal Proedore Code, b. 180. 

• Ibid, 83. 260, 261. 

• im .«. 239. 

» Abdul Stthm, (1921) 49 Cal. 673 ; Abdul 
Rahman, (1924) 3 Rang. 95 

• Rga Kyau) Din, (1890) P. J. L. B. 269. 

• .Site Ram Rat, (1880) 3 All 181. 

(1865) 3 W.R. (Cr. L.) 6 ; (1804) 1 W. R. 

((3r.L)9. 
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And I hereby direct that yoa be tried [by the said Ck>urt {omit the words “ by 
the said Court ” in cases tried hy Magistrate)) on the said charge. 

^\^Jen the abettor is charged irith the person committing the offence the charge 
should run thus; 

That you-, on or.about the-day - of-, at- , abetted the com* 

mission of the offence of'-^by-•wMch \ras committed in consequence of your 

abetment, and that you have thereby committed an offence punishable under 

ss. 109 and-of the Indian. Penal Code, and within the cognizance of my Court 

[or the Court of Session}. 

110. "V^Tlioever abets tbo commission of an offence* shall, 

if the person abetted does the act wtli a different 
mcnffpcrsonftiBtojd intention or knowledge from that of the abettor, 
<Im 3 act with different he punished with the punishment provided for 
S abettor, ™ the offenco which would have been committed 
if the act had been done with the intention or 
hnowledge of the abettor and with no other. 

COMMENT. 

This section says that though the person abetted commits the offence vrith 
a different intention oc knowledge yet the abettor will be punished with the pi^h- 
ment provided for the offence abetted. The liability of tho person abetted is not 
affected by this section. 

Esplanation 3 to s. lOS bears relation to this section. Sec ill. (d). 

1. ‘Offence.’—Offence under this section denotes a thing punishable under 
this Code, or under any special or local law (s. 40). 

PKACTICE.’ 

Procedure.—Same as for the offence abetted, 

111, an act is abetted and a different act is done, tho 
L„b,lity or .bolter abettor is liable for the act done, in the same 

when one act abetted manner and to the same extent as if he In^d 
And diffcreot net done, aircctlv abetted it; 

Provided the act done was a probable consequence* of the 
abetment, and was committed under the influence 
of the instigatiofi, or irith the aid or in pursuance 
of the conspiracy which constituted the abetment. 

ILLUSxnATTON'B. 

(a) A institutes a child to put poison into the food of Z and gives him poison 
for that purpose. Tlte child, in consequence of the instigation, by mistake puts 
tho poi«on into the food of Y, which is by the side of that of Z. Here, if the child 
was acting under the influence of A*fi instigation, and the act done was under the 
circumstances a probable consequence of the abetment, A is liable in tho same 
manner and to tlw same extent as if he had instigated the child to put the poison 
into the food of Y. 

(f.) A instigates II to burn Z’a house, B sets fire to the house and at tho Bam© 
time commits theft of prop*’rty tlwte. A, though guilty of alicttmg the burning 
of the hou-‘e, is not guilty of abetting the theft, for the theft was a distinct act, 
and not a probabV cons^'qoenee of the burning 
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(c) A instigates B and C to break into an inlmbitcd house at midnight for the 
purpose of robbery, and provides them with arms for that purpose. B and C break 
into tlic bouse, and being resisted by Z, one of the inmates, murder Z. Here, if 
that murder was the probable consequence of the abetment, A is Uable to the punish¬ 
ment provided for munler. 

C 0 51 M E N T ; 

Principle.—This section proceeds on the maxim ‘‘ every man is presumed 
to intend the natural consequences of his act.” 

” If one man instigates another to perpetrate a particular crime, and that 
other, in pursuance of such instigation, not only perpetrates that crime, but, in 
the course of doing bo, commits another crime in furtherance of it, the former is 
criminally responsible as an abettor in respect of such last mentioned crime, if it 
is one which, as a reasonable man, he must, at the time of the instigation, have 
known would, in the ordinary course of things, probably have to be committed in 
order to carry out the original crime. For example, if A says to B :—‘ You waylay 
C on such and such a road and rob him, and if he resists, use this sword, but not 
more than is absolutely necessary’; and B kills C, A is responsible as an abettor of 
tbe killing, for it was a probable consequence of the instigation. To put it in plain 
terms, the law \’irtually says to a man: ‘ If you choose to run the risk of putting 
another in motion to do an unlawful act, he, for the time being, represents you as 
much as he docs himself; and if, in order to effect the accomphshment of that act, 
he does another which you may fairly from the circumstances be presumed to have 
foreseen would be a probable consequence of your instigation, you are as much 
responsible for abetting the latter act as the former.”^ 

Foster * says : ” If the principal totally and substantially vanes, jf being soli¬ 
cited to commit a felony of one kind he tcHfuUy and knomngly commits a felony 
of another, he will stand single in that offence, and tbe person soheitmg will not 
be involved in his guilt But if the principal m substance complies with tie 
temptation, varying only in circumstances of time or place, or in the manner 
of execution, in these eases the person soliciting to the offence will, if absent, be an 
accessory before the fact, if present a principal...A commands B to murder 
C by poison, B does it by a sword, or other weapon, or by any other means. A is 
accessory to this murder; for the murder of C was the object principally in his con¬ 
templation, and that is effected. So where the principal goes beyond the terms of 
the solicitation, if tn the event the felony commuted icas a probable co}isequence of 
xchal teas ordered or advised, the person giving such orders or advise will bo an acces- 

- X-r.i » p. . • . ^ , his ser^-ant to waylay 

dies of this beating, 
house of 0; he does 

it; and the flames taking hold of the house of D that likewise is burnt. A is 
accessory to the burning of this latter house. These cases are all governed by one 
and the same principle. The advice, soh'citation, or orders in substance were 
pursued and were extreraly flagitious on the part of A, The events though possibly 
falling out beyond his original intention, were in the ordinary course of things the 
probable consequences of ichat B did under the influence, and at the instigation of 
A. And, therefore, tn the justice of the late, he is answerable for them." 

1. ‘ Probable consequence.’—The test of guilt in charges of abetment must 
always be whether, having regard to the immediate object of the instigation or 
conspiracy, the act done by the principal is one which, according to ordinary experi¬ 
ence and common sense, the abettor must have foreseen as probable. But it is 
sufficient for a conviction if the act done was a probable consequence of the 
abetment. It is not necessary that the abettor should know it to be a probable 
consequence.® 

* Per Straight, J., in A/olAura Dae, (I8$l) • Crown Cases, pp. 369 370, 

8 All. 401,491. »M. AM.91. 
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See illustrations to this acction, but the act done must have been committed ia 
pureuance of tlio conspiracy.* 

CASES. 

Where several persons turned out to beat a man, bat one of them Idllcd him, 
it was held that as tho intention of all of thorn was to beat Wm only they would be 
liable for grievous hurt only and tbo causing death to tho deceased went so far 
beyond the common purpose that it could not bo said to have been a probable 
consequence of tho abetment.* Whero A ordered B and 0 to sebe and forcibly 
take I) in the contemplation of an assault upon B, and B was so beaten and tortured 
as to have died in conacquonco, it was held that A was guilty at least of abetting the 
omission of voluntarily causing grievous hurt.* B and C instigated A to rob tho 
deceased on his return homo after receiving a sum of money: whereupon A killed 
the deceased. A was convicted of murder and B and 0 of abetment of murder 
under this section and s. 302. But tbo High Court altered tho conncUons of B and 
C to those under ss. 109 and 392.* 

PRACTICE. 

Evidence.—(1) That tho accused abetted the comimssion of a particular 
act. 

(2) That the act actually committed was done under the influence of such 
abetment, 

(3) That the act done was a probable consequence of the abetment. 

Procedure.—Same as tbe offence abetted.* 

112. If tlie act for which the abettor is liable rmder tho last 
Aioitor when liable Section is committodin addition to the 

to'SubtiTC paLh- act abetted, and constitutes a distinct offence,’ 
meat ior act abottod abettor is liable to punishment for each of 

and for act done. .. .« ^ 


ILMJSTRA'nON. 

A instigates B to resist by force a distress made by a public servant. , B, in 
consequence, resists that distress. In offering the resistance, B voluntarily causes 
grievous hurt to the officer executing the distress. As B has committed both tha 
offence of resisting the distress and the offence of voluntarily causing grievous hurt, 
B is liable to punisbmeut for both these offences; and, if A knew that B was likely 
voluntarily to csiae grievous hurt in resisting the dbtress, A will also be liable to 
puzushment for each of the offences. 

COMMENT. 

This section is a further extension of the principle enunciated in the preceding 
■section: it is much wider than the English law on the point. Under it the abettor 
is punished for the offence abetted as well as the offence committed. 

1. Offence.—See s. 40, supra. 

> 113. When an act is abetted with the intention on the part 

Liabiuty of atettoi- abettor of causing a particular effect, and 

for an effect caused an act for which the abettor is liable in con* 
SffeS- sequence of the abetment, causes a different effect 

intended by tbe abet- from that intended by the abettor, the abettor 
is liable for the effect caused in the same manner 

1 (1912) 11 iL L. T. 1. ‘ ^lalhura Das, (1884) 6 Ali. 491. 

* ffoluci CAun^, (1866) 5 W. R,/Cr.) 7S. * Sec HarTtam StTiah, (ioi9) P. R. No. 21 

» itoorfftiwr SurPwA. (1867) 7 W. R. (Cr.) of 1919, 
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and to tlie same extent as if he had abetted the act with the 
intention of causing that efiect, provided he knew tliat the act 
abetted was likely to cause that effect. 

ILLUSTRATION. 

A instigates B to caiise grievous hurt to Z. B, in consequence of the insti¬ 
gation, causes grievous hurt to Z. Z dies in consequence. Here, if A knew that the 
grievous hurt abetted was likely to cause death, A is liable to be punished with the 
punishment provided for murder. 

COMMENT. 

This section should be read in conjunction with s. 111. Section 111 provides 
for the doing of an act different from the one abetted, whereas this section deals 
with the case where the act done is the same as the act abetted but its effect is differ¬ 
ent. To make the abettor liable it must be shewn that he knew that the act abet¬ 
ted was likloy to cause that effect. This can be done by shewing that a reasonable 
maw would draw an inference that a particular effect was likley to ensue from a 
particular act. 

Abetment of attempt to murder.—ts somewhat dif&cult to conceive 
circumstances which would constitute instigation to another to make merely 
an attempt to murder. Prima fade any incitement to use violence to another 
would fall under one of the two categories, taz., to cause death, or to cause hurt, 
grievous or simple.^ 

PEAOTIOE. 

Procedurs.-^Same as for the offence abetted. 

114. Whenever any person, who if absent would be liable 
Abettor present punishcd OS an abettor,* is present when 

when offers la com- thc act or offcnce for wliich he would bo punishable 
in consequence of thc abetment is committed,* 
he shall bo deemed to have committed sucli act or offence.* 

COMMENT. 

Principle.—^Xho meaning of this section is that if tbo nature of the act done 
constitutes abetment, then, if present, the abettor is to be deemed to have committed 
the offence, though in point of fact another man actually committed it. The section 
says that the person present is deemed to have committed tbo offence, not that he 
has committed it. It simply provides for the ponishment of what the English law 
calls ‘principals in the second degree.’ A person present abetting an offence is to 
bo deemed to have comnutted the offence though he docs not, in fact, do so any 
more than a ‘principal in the second degree* does,* Where, for instance, a blow 
is struck by A, in thc presence of and by the order of B, both are principals in the 
transaction. If two persons join in beating a man and be dies, it is not necessary 
to ascertain exactly what the effect of each blow was.* If A instigates B to murder 
Z, ho comnuts abetment; if absent, he is punishable as an abettor, and if the offence 
is committed, then under e. 109 ; if present, be is by this section deemed to have 
committed the offence and is pumshable as a prindpaL 

Scope.—Section 109 and this section supersede the English law as to prind- 
pals in the first and second degrees and accessories before the fact. 


• .Y?(jPoXyo,(IOM) 9 Bum*L.n.l 90 . 

• (ISO?) 4 M- IL a App. 37;1 Weir 50j 
Tttr J/ia»m/i.(187r) 17 W.R. (Cr.) 57; Ciima, 


(1871) 8 B. IL a (Cr. C) IW. 

• (1S74) T3 W. R. (&.J II. 
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This section deals with the case, where there has heen the crime of abetment, 
but where also there has been actual commission of the crime abetted and the 
abettor has been present thereat.* It only applies when an abettor has dons 
something constituting abetment prior to the commission of the crime itself, and’ 
when he has also been present at the commitment of the crime, hut has not actually 
committed it,^ Tho abetment must have been completed before the actual offence 
is committed. ® 

Sections S4 and 114.“Accordmg to e. 34 where .a criminal act is done by 
several persons, each is liable as if it were done by himself alone; so'that if two- 
or more persons are present aiding and abetting in the commission of a murder, 
each will be tried and convicted as a principal, though it might not be proved 
which of them actually committed the act. This section appears to refer to cases 
somewhat different, namely, where a person by abetment, previous to the commis¬ 
sion of the act, renders himacU liable as an abettor, is present when the act is com¬ 
mitted, but takes no active part in the doing of it, * 

1. ' Who M absent would be liable to be punished as an abettor. '—To 
bring a person within this section it is necessary first to make out the circumstances 
which constitute abetment, so that, “if absent,’* he would have been “ liable to 
bo puni^ed as an abettor ” and then to show that ho was present when the offence 
was committed, ® Previous concert is an essential factor in the constitution of the 
offence of abetment under this section. Whert, both master and servant were 
present and the latter received money for selling gauja in contravention of the terms 
of the license, it was held that having regard to the provisions of s. 34 the servant 
was Uable for the illegal sale, but that this section would not apply “ unless the 
person present abetting tho offence would, if absent, have been guilty of abetment/'* 

IVoaro no conspiracy, instigation, or act, or illegal omission, is proved andi 
tho abetment consists only of participation in the actual commission of the offence, 
8.109 is tho section applicable.'’ 

2 ‘ Is present when the act or offence... is committed.’—The mere presence 

as an abettor of any person will not render him liable for tho offence 
committed * Ho must he sufficiently near to give assistance,® and there must 
bo a participation in the act.*® Presence is either actual or constructive. It is 
not necessarj* that tho party should be actually present, an ear or eye witness of 
the transaction; he is, in construction of law, present, aiding and abetting, if, 
with the intention of giving assistjincc, bo be near enough to afford it, should 
occasion arise. Presence during the whole of tho transaction is not necessary. 
For instance, if several persons combmo to forge an instrument, and each executes 
by himself a distinct part ofthe forgery, and they aro not together when tht instru¬ 
ment is completed, they are nevertheless alt guilty as principals.** If a man is 


i burner Ghaik, (102-1) 27 Bom- 

L.1X. t4S. I59.a2Cftl !97, r.c. 

« Ohoth, (JP15) 8 U a il 275, r.B. 

* .-twBqrn (1021) 21 L. W 10, JRam Jtaftjan 
(lOU) Vt Ca.1. 4*2i 

* Jan .WaA<;m*h (IfeOl) I \V. R. (Cr.) *0. 

* J/kskimvI .Viniat, (ib07} 7 

.AIA; iliUft V. Laehiii ^'orom. (ll’OO) 27 
i\it ; HanM Poifiat v. SJnj% Lai Dm, 
(l90l)bC.U' X HO, tl<ir<n<ira Ktimar Ohoah, 

* KtiStcar Leil SiaJuz r. C«r»M Ch^ndtr 
i>*«.(lO>«2)20Cj.L ■19'.,-I'tS. 

* .VAPJi Kktn, (IbW] l\ IL Xo. 15 of 
IbW- 

* .H*5 t. Lafhm Xaratn, «opi. 

27 C*L Hi; 
2 C. W, H, 


4a A doubt has been exprossed, whether 
there can bo abetment of a not. JfoJtnnood, 
J., Bwd : ** U'o can wo n-j roasoa why a riot 
ebouid not bo abetted os %reii O’; any other 
ccuB®. 'rUe OQlj difficulty an-^cH (rota the 
prcicnco of the accused at the not «hich 
reaicw them iiabir under 8 . 147 jB the first 
iR3tanc« tl they gar,r ordara to the njob and 
thereby joined in the loromon object of tho un¬ 
lawful a«,cmbly.” Dadan <7oj», 10 

C. W. X. tsyo, KOI, 892. 

* K'\Uia7n Steieart, (1618) R. ^ R- 
Palrtek KfUy. (1820) V, & R. 421; lioVfU, 
(I83B)9C. &P. 437. 

*• ilvradt, (101(5) P. W. R. (Cr.) Xo- C of 
101? See Suraj Paadiy, {1&21)) i R. *r. 401. 

JoAm. lUnglty, (1821) R. & R- 440- 
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fimply present wliilst an oflenco is committed, but does not take any part in it, 
bo vrill not bo liable merely because lie takes no steps to prevent the offence.* 

The mere presence of o person on the occ.asion of givin" a bribe and his 
omission to promptly inform tbo authorities, do not constitute him an accomplice, 
unless it can bo shown that ho somehow co-operated in the payment of the bribe, 
or was instrumental in the negotiations for the payment.* 

The act at the doing of wh ich the abettor is present must amount to an offence. 
Thus this section is not applicablo to the case of a person abetting the pledging of a 
thing entrusted to a stranger.* 

If an abettor of an offence is, on account of his presence at its commission, 
to be charged under this section as a principal, his abetment must continue down 
to the time of the commission of the offence If he distinctly withdraws at any 
moment before the final act is done, the offence cannot bo held to have been commit¬ 
ted with his continuing abetment.* 

A con^^ction under this section cannot stand where the abetment charged 
necessarily requires the presence of the abettor. To come within tlie section, the 
abetment must bo complete apart from the presence of the abettor.® One R was 
1 ....... . . t f T .1 1 • . . ■*-betting 

. ' • ‘ . • . orders 

’' , • . • . , Two 

persons who were admittedly eye-witnesses to the occurrence were not called as 
witncsscsbytheprosecution. ItwasheldtbattbeconvictionofRunder s. 302and 
this section could not stand as the only abetment charged necessarily required the 
presence of R, while to come within this section the abetment must bo complete 
apart from tbo presence of the abettor.® 

Cases—^\^^e^e the accused came with a number of armed men and forcibly 
carried off a crop without the consent of the owner, it was held that even if they took 
•'be considered as princi])als.’ 

with a knife, but there was no proof 
e of A’s urging him on, or that 
A knew in any other way that B would be likely to use a knifo. It was hold that 
A could not be convicted of abetting an offence under s 326, but only of abetting 
an assault.® 

Person watching outside a house while an offence Is committed Inside—Where a 
person watched tho door of a house while a murder was being committed inside he 
was held guilty of murder. A conspirator, who stood outside of a bouse, while his 
friends entered inside and looted it, and watched out m pursuanci of the 
common design, was held to bo guilty under this section ® 

English cases ,—A person waiting outside of a house to receive goods whicU. 
a confederate was stcalmg in the house was bold to be tho ‘principar in tlie theft. 
■Where several persons were acting together, some in the shop and some out, and tbe 
property was stolen bj tbe hands of one of those who were in the shop, it was held 
that those who were outside were equally guilty as principals, ** J had employed M 
toloadsacksofoats,thopropertyof J,fromavesselontothetram3of K, who was 
to carry them on tbe trams to the warehouse of T. By previous concert between 
31 and K oats were taken by JI from two of the sacks and put into a nose bag in 
tbe absence of K, and bidden under a tram. K returned in a few minutes and 


' 1 Hale P. C. 439; Foster, 350. 

» Dtodhar Sinch, (1890) 27 CaL 141; 
Chatradhari Goala, (1697) 2 C. W. N. 49. 

* Yeditha Subbaya, (1912) 23 M. L. 3. 
722,11912) M. tv. N, 725. 

* Amrita Oovinda, (1873) 10 B. H. C. 497 

• Ram Ranjan Roy, (1914) 42 Cal. 422. 

• Ibid. 

28 


’ CAun^er 2Iundle, (1SG7) 8 W. R. 
(Cr)59. 

• Tha Mya. (1908) 4 L. B. R. 271. 

• Khandu FiaAnu (1899) 1 Bom. 

L.IL3SI. 

^•Joseph Otcen, (1825) 1 Mood. C.. C. 9C. 
*» Ciarla OogerJy, (1818) E. & B. 313. 
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took the nose bag and its contents from under the tram and took them awa^jM 
being then withm three or four yards of him. It was held that as both iiad boon 
present at some parts of tbo transaction, both could bo convicted as principals in 
the larceny.' S was a barman at a refreshment bar, and C went up to the bar, 
called for refreshments and put down a florin. S sensed C, took up the florin, and 
took from bis employer’s till some money, and gave C as his change ISf. Cd., which 
C put in his pocket and went away with it. On leaving the place be took some 
silver from his pocket and was counting it when ho was attested. On entering 
'the bar signs of recognition took place between S and C, and C was present when 
S took the money from the till. It was bold that C was liable as principal in the 
•second degree.* 

3. * He shall he deemed to have commuted such act or oflence.*— ^These 
words are very important. Tboir effect is that the person present is to bo treated 
'in the same way as if ho had committed the offence. This is not the same thing 
as sa 3 dng * bo has committed the offence.' The person present is deemed to have 

• committed the offence, not that ho has committed it. It is upon this ground that 
' the previous conviction of an accused for an offence cannot bo taken into consider¬ 
ation at a subsequent conviction for abetment for tbo purpose of enhandng 
ptmishment under s. 75.® 

When one thing is not the samo as another thing, but the Legislature says 
that it shall be deemed to bothe same thing, it creates a legal fiction, and 
'in that case *‘the Court is entitled and bound to ascertain for what purposes and 
between wbat persons tho statutory fiction is to bo resorted to.”* And^fictions 
created by law shall never be contradicted so as to defeat the ends for wnich they 
are invented, though for every other purpose they may be contradicted.* 

PRACTICE. 

Evidence. —Prove (1) the committing of the principal offence. 

(2) That the accused was present whilst it was being committed. 

(3) That the accused was an abettor of the offence {s. 108). 

It is necessary to prove acts which would constitute abetment if the accused 
'Was absent and then to show that the accused was present. 

Procedure.—Same as for the offence abetted. 

115. Wtoever abets the commission of an offence* punish¬ 
able with death or transportation for life, shali, 
■o^onoe “'auhnbi' offcnce be not committed in consequence 

•With death^or trsas- of the abetment, and no express provision is 
SoiMi’commsdi! tbisCode for tie punishment of such 

abetment, be pumshed with imprisonment of 
either description for a term which may extend to seven years, 
and shall also be liable to fine; 

and if any act for which the abettor is liable in consetjuence 
if act caoamg ham abetment, and which causes hurt- to any 

>be done in con. person, js doiie, the abettor shall be liable to 

• Rcquencc. imprisonment of either description for a term 

which may extend to fourteen years, and shall also be liable to fine. 

» Martin ^eUy. (1847) SC & K. 370. 7S0. 

* CoCTins, (1873) 12 Cox 617. • iloetyn V. yo&rfooj. (1774) I Cowp. 161, . 

» £fi»hta Anloo, (1907) 10 Horn. L. B, 26. 177; ^tmaram, (1907) 9 Bom L. B. 081, 31 

* ExjMrte TTollott, (1881) 17 Ch. D. 740, Bom. 480. 
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ILLOSTRATION. 

A instigates B to murder Z. The oSonco is not committed. If B had murder¬ 
ed Z, ho wotild have been subject to the punishment of death or transportation 
for life. Therefore A is liable to imprisonment for a term which may extend to 
seven years and also to a Cno; and, if any hurt bo dono to Z in consequence of the 
abetment, ho will bo liable to imprisonment fora term which may extend to fourteen 
years, and to hno. 

COMMENT. 

This section punishes the abetment of certain offences which are either not 
committed at all, or not committed in consequence of abetment, or only in part 
committed. 

Offence punishable with death only—see a. 303. 

Offences punishable with death or transportation for life—see ss. 121, 132, 
194, 302, 303,305, 307 and 39G. 

Offences punishable with transportation for life—see ss. 121A, 122, 124A, 
125, 128,130, 131,194, 222, 225, 22C, 232, 238, 255, 304, 307, 311, 313, 314, 326, 
329, 364, 371, 376, 377, 388, 389, 394, 400, 409, 412, 413, 436, 438, 449, 459, 467, 
472,474 and 477, 

Three different states of fact may ariso after an abetment 

(1) Nc offence may be commlttod. In this case the offender is punishable 
ander this section and s. 116 for the mere attempt to cause crime. 

(2) The very act at which the abetment aims may be committed, and will be 
punishable under es. 109 and 110. 

(3) Some act different, but naturally flowing from the act abetted, may be 
perpetrated, in which case the instigator will fall under the penalties of ss. Ill, 
112 and 113. 

1. ‘Offence.*—This term here denotes a thing punishable under the Code 
or any special or local law (s. 40). 

2. ‘ Hurt.’—See s. 319, infra. 

PRACTICE. 

Evidence.—Prove that the offence abetted, though not committed in conse¬ 
quence, is one punishable with death, or transportation for life. 

Procedure.—^Not bailable; and see the offence abetted. 

Charge. —^ [name ani office of Magistrate, etc.,) hereby charge you [name of 
eiccused) as follows 

That you, on or about the-day of-, at-, abetted the commission 

by one XY of an offence of——punishable with death or transportation for life, 
wliich said offence was not committed in consequence of the abetnient, and thereby 
committed an offence pmiishable under s. 115 of the Indian Penal Code, and witBn 
my cognizance [or the cognizance of the Court of Session). 

And I hereby direct that you be tried [by the said Court (tn cases tried by 
Magistrate omit these trords}] on the said charge. 

116. Whoever abets an offence* punishable urith imprison¬ 
ment shall, if that offence be not committed in 
.ffrara' ‘ “pSiSiLbte consequence of the abetment, and no express 
with imprisonment provision is made by this Code for the punish- 
wmiStSd! ^ abetment, be punished with impri¬ 

sonment of any description provided for that 
offence for a term which may extend to one-fourth part of the 
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longest term provided for that offence, or with Miclr fine as is 
provided for timt * oftcnce, or with botli; 

and if the abettor or the person abetted is a public servant,- 
w'liose duty it is to prevent the commission of 
ii abouor ot por- such oflcncc, the abettor simll be punished with 
imprisonment of nny description provided for that 
itiatoprovcotoflcoc©. offcncc, for ft tcTin which may extend to onc-haif 
of the longest term provided for that offence, or 
with such fine as is provided for the oftcncc, or with both. 

ILLUSTItATION'S. 

(a) A offers ft bribe to B, a public servant, as a reward for showing A some 
favour in the exercise of B’s official functions. B refuses to accept the bribe, 
A is punishable under this section. 

(h) A instigates B to give false evidence. Here, if B does not give false 
cndcMcc, A has ncwrthcless committed the offence defined in this section, and 
is punishable accordingly. 

(c) A, a police-officer, whoac duty it is to prevent robberj', abets tbo com¬ 
mission of robbery. Here, though the robbery be not committed, A is li&ble to 
one-luxU of the longest term of imprisonment provided for that offence, and oho 
to fine, 

(d) B abets the commission of a robbery by A, a police-officer, whoso duty 
it is to prevent that offence. Hero, though the robbery be not committed, B u 
liable to ono-balf of the longest tena of imprisonment provided for the offence of 
robbery, and also to fine. 

COMMEKT. 

This section provides foe the abetment of an offence punishable witli impri¬ 
sonment. There js no proWsion in the Code for punishing obetment of an 
offence punishable with fine only, e.g., offences under ss. 137, 154, 15G, 278, 2S3, 
2&0, and 2D4A (second para ) 

1. ‘Offence.’—^This term here moous a thing punishable under the Code or 
some local or special law (a. 40). 

2. * Public servant.*—Sec a. 21, supra 

The enhanced punishment provided m the second clause of this section only 
applies to those public servants whose dut)'’ it is to prevent the commissson of such 
offence. Public servants not falling m category will be dealt with under the 
first clause. "Where the accused was charged with having abetted the commission 
of an offence punishable under s. 161 of the Penal Code, the person obetted having 
been a Civil Surgeon, it was held that the enhanced imprisonment prescribed by the 
latter part of this section could not be awarded, as the Civil Surgeon waa not a 
public servant within the words of the section, * whose duty it is to prevent the com- 
nussion of such offence.’^ 

CASE, 

A Vakil of the High Court signed and sent a letter to another Vakil of that 
Court, who practised in District Courts subordinate thereto. The purport of this 
letter, which was one of several printed forms prepared for circulation to Vakils 
practising in districts, was to the effect that the Vakil, to whom it was addressed, 
could easily send his clients’ cases, both mvil and criminal," to the writer, who 
would conduct them m that Court. And * as a remuneration ’ the fees paid by the 

I SamnolA Sarma Bituxu, (IS73) 21 3 Pat, 647 . 

IV.n. (Cr.) See JlamAihtcftr Singh, (1924) 
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•clients would be nliarcd between the writer and the Valdl who had sent the cases. 
It was hold that that was ineitement within the meaning of this section.^ 

PRACTICE. 

Eridcnce —Prove that the offence abetted, though not committed, in conse- 
•qucncc, is one punishable s\*ith imprisonment, or that the accused, or the person 
abetted, is a public 8cr\'ant; and that it was his duty to prevent the commission of 
such offence. 

Procedure.—Same as for the offence abetted. 

Charge.—I (riawc and o^cc of Magistrate, etc.,) hereby charge you (name of 
•accused) as follows :— 

That you, on or about the-day of-, at-, abetted the commission 

bv one XY of an offence of-punisbable wth imprisonment, which said offence 

was not committed in consequence of the abetment, and thereby committed an 
•offence punishable under s. IIG of the Indian Penal Code and within my cognizance 


117. AVIloever abets the commission of an offence' by the 
.. . public- generally or b 3 ' any number or class of 

Abottinc commia- i , v'^ii a • i j -xi 

eion of offence by the pcrsons cxcccding tcn,® Shall be punished witli 
pubhe or by more imprisonment of cither description for a term 

ten porsona. 

or \rith both. 

ILLUSTHATIOX. 

A Qni.xe5 in a public place a placard instigating a sect consisting of more than 
■ten members to meet at a certain time and place, for the purpose of attacking the 
members of an adverse sect, while engaged m a procession. A has committed the 
offence deffned in this section. 

C 0 M JIE N T . 

Under this section it will be sufficient to shew any instigation or other mode 
of abetment, though neither the effect intended nor any effect follows from it. This 
section stood as clause 94 in the draft Code and contained another illustration as 
follows:— 

“ A inserts in a newspaper an article advising soldiers to shoot every com¬ 
manding officer who uses them harshly. A has committed the offence defined in 
this clause.” 

1. * Offence.’—This term here denotes a thing punishable imder the Code 
•or some local or special law (s, 40). 

2. ‘Public.’—This word includes any class of the public or any community 
(s. 12, supra). 

3. ‘Any number or class of persons exceeding ten.’—The offence abetted 
must have been intended to be committed by the public or by any number of 
persons exceeding ten collectively and conjointly.® Where, therefore, a person 
abetted twelve coolies to break their contracts, it was held that as each breach of 
•contract was a separate and distinct offence, the abettor abetted twelve offences 
by twelve persons, and cot one offence by twelve persons, and so was not punish- 
-ablo under this section.® WTiere the accused instigated people to become members 


* Parbati Charan Chatterjt, (1895) 17 All. 


J/iian iSiBffS, (1923) 1 Lali. 1. 
(ISGS) 3 W. R. (Cr.) 24. 
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of a Jatba wbicb would be unlawfnl associa^on Tritbin the meaning of s. 16 of the 
Criminal I/aw Amendment Act, it was held that hia act came within the purview 
of this section^ 

■PEACTICB. 

Evidence.—^Piove (1) abetment of the offence in question by the accused. 

(2) That snob offence was to be committed by the public; or by more than ten 
persons. 

Procedure.—Same as for the offence abetted. 

Charge..—I (name and office of Maghlrate, etc.,) hereby charge you (name of 
accused) as follows;— 

That you, on or about the-—day of- , at-abetted the commission 

of an offence of-by-nmnbering more than ten persons, by (state the ad 

done hy the accused in instigation^ and thereby committed an offence pimishshfe 
nnder s. 117 of the Indian Penal Code, and within my cognizance (or the cognizance 
of the Court of Session). 

And I hereby direct that you be tried [by the said Court (in cases tried by 
'Magistrate omit these words)] on the said charge. 


118. 'VVlioever intending to facilitate or Icnowing it to be 
likely that he will thereby facilitate the commis- 
offence’ punishaUe with death or 
^iBbsbio with transportation for life, voluntarily" conceals,® by 
illegal omission,* the existence of a 
design® to commit such offence, or makes any. 
representation which he knows to be false respecting such design, 
shall, if that offence be committed, be punished 
^ imprisonment of eitlier description for a 

term which may extend to seven years, or, if 
the offence be not committed, trith imprisonment of either descrip* 

jf offenco be uot tion for a term which may cxtcnd to thrcc ycars: 

eommittod. either case shall also be liable to fine. 


ILLUSTHATIOK. 

A, knowing that dacoity is about to bo committed at B, falsely informs the 
Magistrate that a dacoitj' is about to be committed at C, a place in an opposite 
direction, and thereby misleads the JIagistrato with intent to facilitate the com- 
m'lMJon of the offence. The dacoity is committed at B in pursuance of the design. 
A is punishable under this section. 

C 0 31M E N T. 

Under s. 107 concealment of a design to commit an offence constitutes an 
abetment. Then* most be an obligation on the person concealing the offence to 
disclose It. The concealment to be criminal roost be intentional or at least with 
knowKlg** thst it will facilitate the coromusion of an offence. 

ThwsecUoa Acclsj.llUandlSO, all contemplate the concealment of a design 
by je'rsoT'j oth'-r than the accu.»ed to commit the offence charged.* These sections 
apj 'y to th** concealmect of all offences except those which are mcn-ly punishable 
w?tb Cs.*". TL-^r d-al with concealment prior to the commission of an offence. 
Sections 202 and 2*:i3 d*-*! with sab*eqQent concealment 


» 5 OlrCt) ; L. C. IB. fO. IL) tOr.i KUnd* VUlnu * 

* I Itt'L Jar. Boer*. L II. 351. 
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1. ‘ Offence.’—See s. 40, $uprQ. 

2. * VolunlerDy.*—Sec 8. 39, ewpra. 

3. * Conceals.’—person cannot be punisbablc if he is not legally bound 
to inform of the existence of a design and where ho has not concealed the existence 
of the design by any overt act.* By 8. 44 of the Criminal Procedure Code* every 
person whether within or without the prcsidency»towns, aware of the commission 
of, or of the intention of any other person to commit any offence punishable under 
sections 121—126, 130, 143—145, 147, 148, 302—304, 382, 392—399, 402, 435, 
436,449,450,456.^60 of the Indian Penal Code ehall, in the absence of reasonable 
excuse, the burden of proving which shall He upon the person so aware, forthwith 
give information to the nearest Mapstratc or police-officer of such commission or 
intention. 

4. * Illegal omission.’—See s. 43, supra. It must be shown that the omission 
was likely to facilitate the commission of an offence.® Concealment by illegal 
omission can be an offence only when the omission is by some person bound by law 
to moke report of offences. 

5. ’The existence of a design.*—^Thcre must exist a design to commit at 
some future time an offence of the kind described, and no conviction should 
take place until the Court has sufficient proof that such a design existed. 

PRACTICE. 


Evidence.—Prove (1) the existence of the design to commit an offence. 

(2) That such offence was one punishable with death, or transportation for 


(3) That the accused concealed the existence of such design (o) by his act 
or illegal omission; or (6) by his knowingly false representation. 

(4) That he did so voluntarily. 

(6) That he thereby intended to facibtate or knew that he would thereby 
facilitate, the commission of such offence. 

(6) That the offence concealed has been committed (if the case falls under 
the clause). 

Procedure.—Not bailable, if the concealment is of an offence punishable 
with death or transportation for life and the offence is committed. Bailable, 
if the offence is not committed. 


Charge—I {name and office of Magistrale, cte.,) hereby charge you {name of 
accused) as follows 

That you, on or about the d ay of- , at-, with the intention of facilitat¬ 

ing, or with the knowledge that you will thereby facilitate the commission of the 

offence of- {specify the act) (or omit to do- spectfy the omission) to conceal 

the existence of the design to commit the said offence, and thereby committed an 
offence punishable under s.118 of the Indian Penal Code, and within my cognizance 
(or the cognizance of the Court of Session). 

And I hereby direct that you be tried [by the said Court (m cases tried by 
Magistrale omit these tcords)] on the said charge. 


Public servant con- 
oesLng design to 
commit offence 
which it IS his duty 
to prevent— 


119. AATiocver,* being a public servant, 
intending to facilitate or knotving it to be likely 
that he will thereby facilitate the commission 
of an offence- which it is his duty as such 
public servant to prevent, 


* Ba?uidur, (1882) P. K. No, 34 of 1882. that such concealment would facilitate the 
See Jku^oo, (1865) 4 W.R. (Cr.) 2, where it is commission of dacoity do not amount to an- 
held that the knowledge of a design to commit abetment of dacoity, 
dacoity, and the voluntary concealment of the * ActVof 1898. 
existence of that design wjth the knowledge » Kesree, (1666) 1 Agra 37. 
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voluntarily conceals, by any act or illegal omission, tlic existence 
of a design to commit such offence, or mabes any representation 
■xvliicli he knov’s to be false respecting such design, 

shall, if the offence be committed, be punished ■with imprison¬ 
ment of any description provided for the offence, 
^ ^ U’hich may extend to one-half of the 

longest term of such imprisonment, or with such 
fine as is provided for that offence, or with both ; 

or, if the offence be punishable with death or transportation 
if 0 ff e n c 0 bo ^0^ iifc, writh imprisonment of either description 
pu^sbabio with death, foT a tcim W’hich may extend to ten years; or, if 
the offence be not committed, shall be pimished 
with imprisonment of any description provided for the offence 
j . for a term "which may extend to one-fourth part 
• commits'* ^ longest term of such imprisonment, or -with 

such fine as ispro'vided for the offence, or with both. 


ILLUSTRATION. 

A, an officer of police, being legally bound to give infonnation of sU designs 

■ to commit robbery ivhich may come to his kno'n'Iedge, and knowing that B designs 
fto commit robbery, omits to give such infonnation, with intent to facilitate the 
•commission of thatoSence. Here A has by an illegal omission concealed the cxiat* 
ence of B’s design, and is liable to punishment according to the provision of this 
■section. 

0 0 JIM B N T . 

Section 118 deals with persons who are not public servants. In this section 

• the same principle is extended to public servants but with severer penalty. Every 

■ omission on the part of a public servant to disclose a design to commit an offence 
which it is his duty to prevent will be punishable under this section. 

1. ‘Public servant.*—See 8.21, supra. The section only applies to that 
•v-class of public servants whose duty it is to prevent such offence. 

2. * Offence *—See s. 40, supra. 

PRACTICE . 

, Evidence.—^Prove {!) the existence of the design to commit an offence. 

(2) That the accused was a public servant. 

(3) That it was the duty of the accused, as such public servant, to prevent the 

• commission of that offence. 

(4) That the accused concealed the existence of such tlesign (a) by his act or 
.-illegal omission; ox (&) by his knowingly false representation. 

(5) That the accused did so voluntarily. 

(6) That the accused thereby intended to facilitate, or knew that he would 
ithereby facilitate, the cotnnussion of such offence. 

(7) That the offence concealed has been committed (if the case falls under 
the first clause). 

Procedure.—Not bailable, if the concealment is of an offence punishable 

• with death or transportation lor life. Otherwise, the procedure is the same as 
that for the offence abetted. 

C 2 iarje —X (name and q^ce of Magistrate, etc,,) hereby charge you {name of 
•xtcc\i-*ei\ as follows:— 
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That yoti, being a public eon-ant, to wit-whoso duty it was to prevent 

the comitussion ol the offence of-with the intention of facilitating, or with 

tt* knowledge that you will thereby facilitate, the commission of the offence of 
—did {specify the act) (or omit to do s pixi/y the omission) to conceal the 
existence of the design to commit the said offence, and thereby committed an 
offence punishable under s. 119 of the Indian Penal Code, and within my cognizance 
(or the cognizance of the Court of Session). 

And I hereby direct that you 1)6 tried [by the said Court {in cases tried by 
Magistrate omit these irortfs)] on the said charge. 

120. TMiocvcr, intending to facilitate or 
to wS ofStS knowing it to be likely that ‘be will thereby 
imn.8ii4bio with facilitate the commission of an offence' punishable 

iOTir.BOiunont— i * 

^ With imprisonment, 

voluntarily conceals, by any actor illegal omission, the existence 
of a design to commit such offence, or makes any representation 
which he. knows to he false respecting such design, 

shall, if the offence he committed, be punished with impri- 
ii offenw be sonment ofthc description provided for the offencB, 
committed s ' for a term which may cxtcnd to one-foiurth, and, 

if the offence be not committed, to one-cigbtb, of the longest 
u ■ oSence be not term of such imprisonment, or with such fine 
«**^‘*c^ as is provided for the offence, or ivith both. 

COMMENT. 

Section 118 deals with offences punishable with death or transportation for 
life: this section deals with offences punishable with imprisonment. The basic 
principle m both the sections is one and the same. All offences except those punish¬ 
able with a fine are included in these two sections. 

The illegal concealment by act or omission contemplated by this section 
has reference to the existence of a design on the part of third persons to commit 
an offence.' 

1. ‘ Offence.*—See s. 40, supra. 

PRACTICE, 

Evidence —Prove (1) the existence of the design to commit an offence. 

(2) That such offence was pnm'shable with imprisonment. 

(3) That the accused concealed the existence of such design 

(а) by his act or illegal omission, or 

(б) by his knowingly false representation. 

(4) That he did so voluntarily. 

(5) That he thereby intended to facilitate, or knew that he would thereby 
facilitate, the commission of such offence. 

If the case falls under the first clause, prove 

(6) That the offence concealed has been committed. 

Procedure.—Same as for the offence abetted. 

Charge.—See s. 118, supra. 


29 


* Saytoomat Banerjtt, (1662) 1 lad. Jvr. (O. S.) lOS. 



C H A P T IS K V-A. 


CWMINAI. OONSPIRACy. 

Definition of cri- 120'A. T\Tiieii two or more persona agroe^ 

minal conspiracy. tO do, or CailSC tO bc donC,— 

(1) an illegal act, - ox 

(2) an act which is tiot illegal by illegal means, such an agree¬ 
ment is designated a criminal conspiracy ; 

Provided that no agreement except an agreement to commit 
an ofience shall amount to a criminal conspiracy unless some 
act besides the agreement is done by one or more parties to such 
agreement in pursuance thereof. 

Explanation .—It is immaterial whether the illegal act is 
the ultimate object of such agreement, or is merely incidental to 
that object. 

COMMENT. 

This chapter has iatrodaced into tho criminal law of Indio a new offence, 
namely, the offence of criminal conspiracy. It was introduced by the Criminal 
Law Amendment Act.‘ 

To constitute a criminal conspiracy there most be an agreement of two or 
more persons, to do an act which is illegal or which is to be done by illegal means. 
The object in view or tho methods employed should be illegal, as defined in s. 43, 
tupra. A distinction is drawn between an agreement to commit an offence, and 
an agreement of which either the object or the methods employed arc illegal but do 
not constitute an offence. In the case of the former, the criminal conspiracy la 
completed by the act of agreement; in the case of the latter, there must be some 
act done by one or more of the parties to the agreement to effect the object thereof, 
that is, there must be an overt act. 

Conspiracy differs from other offences m this respect, that in other offences 
the intention to do a criminal act is not a crime of itself until something is done 
amounting to the doing or the attempting to do some act to carry out the intention,' 
conspiracy, on the other band, consists simply in the agreement or confederacy to 
do some act, no matter whether it is done or not.* 

Object.—The Statement of Objects and Eeasons stated :—*' The sections 
of the Indian Penal Code which deal directly with the subject of conspiracy 
are those contained in Chapter V and s. 122A of that Code. Under the fatter 
provision it is an offence to conspire to commit any of the offences punishable by 
a. 121 of the Indian Penal Code or to conspire to deprive the Bang of th® 
sovereignty of British India or'of any part thereof, or to overawe, by means of cri¬ 
minal force or the show of criminal force, the Government of India or any Local 
Government, and to constitute a conspiracy under this section it is not necessary 
that any act or illegal omission should take place in pursuance thereof. Under 
s. 107 abetment includes the engaging with one or more person or persons in 
any conspiracy for the doing of a thing, if an act or illegal omission takes place in 
pursuance of that conspiracy, and in order to the doing of that thing. In other 

* Vra o( 1913. Gutab Siaah, (101C) 14 A. L. J, B. CS3. 

» AmrUa Lai Sasra, (1914) 42 Cal. 057; 
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words, except in respect of the offences particularized in 8. 121A, conspiracy 
per fc is not an offence under the Indian Penal Code. 

'* On the other hand, by the common law of England if two or more persons 
agree together to do anything contrary to law, or to use unlawful means in the 
carrying out of an object not otherwise unlawful, the persona, who so agree, commit 
the offence of conspiracy. In other words, conspiracy in England may be defined 
as an agreement of two or more persons to do an unlawful act or to do a lawful 
act by unlawful means, and the parties to such a conspiracy are liable to indict¬ 
ment. 

“ Experience has shown that dangerous conspiracies arc entered into in India 
which have for their object aims other than the commission of the offences specified 
in 8.121A of the Indian Penal Code, and that the existing law is inadequate 
to deal with modem conditions. The present Bill is designed to assimilate the 
provisions of the Indian Penal Code to those of the English law with the additional 
safeguard that in the case of a conspiracy other than a conspiracy to commit an 
offence some overt act is necessary to bring the conspiracy witWn the purview 
of the criminal law. The Bill makes criminal conspiracy a substantive offence, and 
when such a conspiracy is to commit an offence punishable with death, transport¬ 
ation or rigorous imprisonment for a term of two years or upwards, and no express 
provision is made in the Code, provides a punishment of the same nature as that 
which might bo awarded for the abetment of such an offence. In all other cases of 
criminal conspiracy the punishment contemplated is imprisonment of either descrip¬ 
tion for a term not exceeding six months or with fine or with both.”* 

Scope.—The section is not applicable to offences committed before it came 
Into force. * 

1. ‘ Agree.’—The gist of the offence is an agreement between the accused 
persons. When one of the two accused is acquitted of the charge under ss. 120 B 
and 302, the other cannot be convicted of the charge.’ 

2. ‘Illegal act.’—The word “ illegal ” is defined by s, 43. 

120B. (1) ‘Whoever is a party to a criminal conspiracy to 
commit an offence punishable with death, trans- 
eriSfSSpiracy.*’* portation OT rigoTOus imprisonment for a term of 
two years or upwards, shall, where no express 
provision is made in this Code for the punishment of such a 
conspiracy, be puiushed in the same manner as if he had abetted 
such offence. 

(2) "Whoever is a part}’’ to a criminal conspiracy other than 
a criminal conspiracy to commit an offence punishable as afore¬ 
said shall be punished with imprisonment of either description 
for a term not exceeding six months, or with.fme or "with both. 

COMMENT. 

Under this section the punishment for a criminal conspiracy is more severe 
if the agreement is one to commit a serious offence ; it is less severe if the agree¬ 
ment is to commit an act which, although illegal, is not an offence punishable with 
death, transportation, or rigorous imprisonment for more than two years. 

PRACTICE. 

Evidence.—Prove (1) that the accused agreed to do or caused to be done an act. 

(2) That such act was illegal or was done by illegal means. 

* Gazette of India, 1913, Part V, p. 44. • Osman Sardar, (1923) 39 C. L. J. 264. 

* Ifonmo^iR Rotf, (1915) 20 C. W. N. 292. 
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■\Vhero the acfc itself ie not illegfll prove further 

(3) That some overt act vraa tTone one of the accus^’d in imremncc of the 
agreement. 

On a charge of conspiracy general cvhlenco of tho existence of the conspiracy 
may first bo given, before particular facta are proved to show that one or more of 
the accused took part in it. Before evidence is let in under a. 10 of the Evidence 
Act, the defence is entitled to insist upon proof of rcoaonnhlc grotmd Cor l)«*nef that 
the persons named in the charge have consjdrrrl together.* 

In cases of conspiracy the agreement between the conspirators cannot gen^'rallp 
bo directly proved, but only inferred from other facts proved in the case.* 

IVhero two persons took a honsc in which a conaidcrahlc nnmU'r of pieces of 
firo*arms was found svith tools and implements, and w-ork had been actually done 
to some of tho parts of fire-arms, it was held that the Court ought to infer a 
conspiracy to manufacture arms.* 

Where the proof of a conspiracy depends upon proof of the participation of the 
accused in on overt act which itself amounts to an offence, the pro[<^r coarse is 
to put the accused on their trial for that offence.* 

Procedure.—If tho offence falls under clause (J)—Cognizable, if the offence 
which is tho object of the conspiracy is cognizable, but not otherwise—.Wortant 
or Summons, as the offence for which conspiracy is entored into—-Bailable, if the 
offence which is tho object of the conspiracy is bailable, otherwise not—Xot com- 
pbundablc—Court of Session if the offence which is the object of the conspiraey 
ts triable exclusively by such Court t in the case of all other offences, Court of S<«- 
eion, Presidency Magistrate or Magistrate of the First Class. 

If the offence falls under clause (2)—Warrant—Summons—Bailablo—Not 
compoundablo—Presidency Magistrate or Magistmto of the First Class. 

In cases of indictment for conspiracy, when two persons arc indicted and 
are tried together cither both must be convicted or both mast bo acquitted. 
Where, therefore, three porsonswero charged with having entered into-a cons¬ 
piracy, and two of them were acquitted, the third person could not be convict^ 
of conspiracy, whether the conviction bo upon tho verdict of n jurj'or ujxin his 
own confession.* 

Once a charge of conspiracy is framed, anj'thing done in purauanco of the 
conspiracy can bo tried at tho trial for conspiracy. It is not an irregularity or an 
improper exercise of discretion in patting in the form of charges specific acts speri- 
ally relied on as against each individual accused to show that they joined in the 
conspiracy. Where tho accused is charged with an offence of conspiracy and acts 
of cheating in pursuance of conspiracy, tho charge is not bad and it is open to the 
prosecution to prove such acts in order that from them tho existence of the 
conspiracy may be proved.* 

Sanction.—Sanction of the Iiocal Government is necessary before instituting 
proceedings under tins section.’ 

Charge.— I (name and ojjxce oj Maffistraie, etc.,) hereby charge you (name oj 
ihe accused) as follows:— 

That you, on or about the—-day of-, at-, agreed to do (or caused to 

b© done) [an illegal act, to wit-[an oct, vis.,-by illegal means, to wit-and 

that same act, vir.,-, was done in pursuance of the agreement] and thereby 


' .Awriln Lai ilazro, 42 Cal. 05". 

' • Khagendra .Va/A Chaudhuri, (1014) 10 
C. W. N. 706. 

» Baiiha Uaih Chantrsu., (ISU) 42 Cal. 
JJ63. 

« Kali Das Basil, (1015) 39 C L. J. ISl. 
‘ Gulat (1916) 14 A. L. J R. 680; 


BahaoHoad, (1915) P R, No. 17 t>l 1915; 
Oaman Sardar, (1023) 39 C. L. J. 20i. 

« AMul Sahm, (1021) 35 C L. J. 270, 28 
C. W. N. 680; t. Bfoclfram, 

(1923) 27 C. W. N. 821. 

’ Chimina! Procedure Code, e. 190-A. 
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committed an offence punishable under s. 120 B of the Indian Penal Code and within 
my cognizance [or the cognizance of the Court of Session (or High Court)]. 

And I hereby direct that you be tried [by the said Court (t» c<ues tried by 
Magistrate omit these u’ords)] on the said charge. 

The charge of conspiracy must not be indefinite. The counts must state the 
illegal purpose and design of the agreement entered into between the accused trith 
such proper and sufficient certainty as to lead to the necessary concision that it 
was an agreement to do an act in violation of the law.^ 

^Vhen two or more persons have conspired together for committing some 
offence, and one or more of them have committed that offence in pursuance of the 
conspiracy but others have not, it is permissible to charge and try them together 
for the conspiracy as also for the substantive offence.* 

A charge under this section is not bad because it states no definite date on which 
the accused agreed, or the names of persons in respect of whom the conspirators 
agreed to commit an offence.* 

Punishment—The punishment awardable under this section varies according 
as the offence has or has not been committed in consequence of the conspiracy. 
If an offence has been committed, the punishment is that provided by s. 109 of the 
Code, though, strictly speaking, there should not be a con\*iction in such cases of 
conspiracy but of abetment. If it has not been committed, the punishment is 
governed by s. 116 of the Code.* AVbcrc, for instance, there is only a conspiracy 
to manufacture arms, without an actual manufacture, the sentence should be impos¬ 
ed under tlua section read with e. 19 (o) of the Arms Act and s. 116 of the Code, 
and the maximum term of imprisonment anardable under these sections ts nine 
months’ rigorous imprisonment.* 


^ Amnta Lai Umra, (1014) 42 Cal. 937 

* tbid 

* iJjImoitawf. (1915) V. R No. 17 of 1015 

* llariha .VulA ChatUrjtf. (1014) 42 C«l. 


1153 ; Khaytruira Sat\ ChavdKurt, ( 1014 ) 19 
C \V K 7C0 ; Rirfmohurf, lup 
* IM 



CHAPTER VI. 

OF OFFENCES AGAINST THE STATE. 

121. Whoever* wages war* against the 
Queen,® or attempts to wage such war, or 
ahets the waging of such war,* shall be punished 
■with death, or transportation for life, and shall 
also be liable to fine. 

ILLUSTKAnoKB. 

(а) A joins an insurrection against the Queen. A has committed the offence 
defined in this section. 

(б) A in India abets an insurrection against the Qaeen's Government of Ceylon 
by sending arms to the insurgents. A is guilty of abetting the waging of war 
against the Queen. 

COMMENT. 

Principle.—The section embraces every description of war. whetberby insur¬ 
rection or invasion, or war beyond our territories; and complicity in an abetment 
of insurrection, invasion, or foreign war; and further a British subject lesiding in 
British territory, who abets the waging of war against the British Government 
outside British territory, is guilty, no matter whether the British Government takes 
the initiative and invades the hostile territory or awaits the attack of the enemy, 
or whether the persona waging war are foreignera or persons owing allegiance to 
the Queen.' 

Toconstitute this offence noapecified number of persons is necessary.* "There 
is no difference,” says Foster,* ** between those insurrections which have carried 
the appearauce of an array formed under leaders, and pronded with military 
weapons, and with drums, colours, etc. and those other disorderly tumultuous 
assemblies which have been drawn together and conducted to purposes inanifestly 
unlawful, but without any of the ordinary shew and apparatus of war before men' 


the other circumstances of swords, guns, drums, colours, etc., have been added. 
But I tliink the merits of the case have never turned singly on any of these circum¬ 
stances. In the cases of Damaree and PurcJiase ,. .. there was nothing given in 
evidence of the usual pageantry of war, no military weapons, no banners or drums, 
uor any regular consultation previous to the rising; and yefc the want of these 
circumstances weighed nothing with the court, though the prisonera’ counsel 
insisted much on that matter. The number of the insurgents supplied the want 
of military weapons ; and they were provided with ases, crows and other tools of 
the like nature, proper for the mischief they intended to effect. 

" The true criterion therefore in all these cases is, y»o animo did the parties 
assemble ? For if the assembly be upon account of some private quarrel, or to take 
yevenge on particular persons, the statute of treasons hath already determined that 
■point in favour of the subject.. .Upon the same principle and within the reason 
and equity of the statute, risings to maioUin a private claim of right, or to destroy 


Wagii^ or at¬ 
tempting to wage 
war, or abetting 
waging of war, 
'against the Queen. 


I J/airofteJ Shttfffe, AIL Unrep. 
t 3 Coke’s Inst. 9. 


• Crown Ca^e^, i'OS, S0f>,210, 
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yvTffCniJ'Tf inclo«nrr*, or to remove nojfanc**^, irlncli Aflocted or were thought to 
anectin point 0 / {nfrrc.tt jvirtiVj* rttfrmfflaJ/orthfc p'lrpotn, or to break prisons in 
orri^'r to n'loAto p/irtici/Z/rr p^^runn' without any nth'T circumstance of negrava* 
tion, have not Wn holdcn to amount to levying war within the etalute.” 

The ofTenee of engaging in a conspiracy to wage war, and that of abetting 
the waging of war Bgain«t the King, under this section, am offences against the 
penal Code only, and are not treason or misprison of treason.* 

1 . ' Whoever.’~The aulhora of the Code say; —" The laws of a particular 
cation or country cannot l>e applied to anj perrons but such as owe allegiance to the 
Go\-rmment of the country, which allepance is either perpetual, as in the case of 
a subject by birth or naluralitalion, etc., or temporary os m the case of u foreigner 
residing in the country. They are applicable of course to all such ns thus owenllegi* 
anee to the Go\-cmment, whether as aubjects or foreigners, excepting as excepted 
by rejervations or Vtmitalions which ate parts of the laws Jn question.”* 

2. * Wages war.’—These wonls *' aeem naturally to import a levying of war 
by one who Ihroxring ofl the duty of allegiance nrr.'i^-s himself in open dcDance of 
his sovcrcipn in like manner and by the like means as a foreign enemy would do, 
ha\Tng gained fooling within the realm.”* There must l»can insurrection, there 
must Iw* force accompan}*ing tli.at irLsurrcclion, and it must be for an object of a 
general nature.* 

The word ” wages ” has the same meaning o-s ” !c\*j'ing ” used in the English 
statute. In Gordon't cn*r* Lnitl Mansfield sai«l: ” There arc two kinds of levying 
war:—one against the person of the King; to imprison, to dethrone, or to kill 
him ; or to make him change moasuiea, or remove counsellorsthe other, which 
is said to be leided against the Majesty of the King, or, in other words, against him 
in his regal capacity; as w hen a multitude nse nn<l assemble to attain by force and 
violence any object of a gen<'ml public nature; tb.it is levying war against the 
Majesty of the King; and most rcosonably ao held, because jt tends to dissolve all 
the bonds of society, to destroy property, and to overturn Government, and by 
force of arms, to restraint ’ ” • : . ’ ' ” 

” Every insurrection • . person 

oftbckmg.beit todethro' • •** • • easures 

of government, or to rem . • . . ings all 

amount to levying war within the statute, whether attended with the pomp and 
circumstances of open war or not. And every conspiracy to levy war for these 
purposes, though not treason within the clause of Jeej-ing war, is yet an overt act 
witiun the other clause of coinpassing the Ring’s death. 

*' Insurrections in order to throw down all inclosures, to alter the established 


they are not levelled at the person of the king, they are against his loyal majesty ; 
and, besides, they have a direct tendency to dissolve all the bonds of society, and to 
--. - r • ' . • ' ' . ’ • _ T . 


Hit. iiiauit/tiiHs itavt 710 special tnieresi ,—rising co eueot inese enus oy force and 
numbers, are, by construction of law, within the clause of levying war. For they 
are levelled at the king’s Crown and royal dignity.”* 


* Amiru/Min, (1871) 7 Beng. L R 63. 

* 2nd Rep., s. 13. 

* Ibid, a. 10 

* Frost. (1839) 9 C. & P. 129, 4 fit Tr. 
(N. S.) 85. 


» (1781) 21 fit. Tr. 480, 644. 

• Foster on Crown Ca«es, pp. 210, 211; 
Gordon Trials, (1784) 21 St. Tr. 486, 490; 
A'«iiAiA««/ir,(1921)15L \V.311, 30M.L.T. 
125- 
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An assembly armed and arrayed in a warlike maimer, for any treasonable 
purpose is bellum levatum though not bdlum percussum. Lifting and marching 
are sufficient overt acts without coming to a battle or action.* 

No amount of violence, however great, and with whatever circumstances of a 
warlike kind it may be attended, will make an attack of one subject on another 
high treason. On the other hand, any amount of violence, however insignificant, 
directed against the King will be high treason, and as soon as science has any 
political object, it is impossible to say that it is not directed against the King, in 
the sense of being armed opposition to the lawful exercise of his power.® When 
the object of a mob is not mere resistance to the District Magistrate but the total 
subversion of the British power and the establishment of the j^ilafat Government, 
a person fornung part of it and taking part in its actions is guilty of waging 
war.® 

“ There is a diversity between levying of war and committing of a great riot, 
a rout or an unlawful assembly. For example, as if three or four or more do rise 
to burn or put down an enclosure in Dale, which the lord of the Manor in Dale 
hath made there in that particular place; this or the like is a riot, a rout, or an 
unlawful assembly, and no treason. But if they had risen of purpose to alter 
religion established within the realm or laws, or to go from town to town generally, 
and to cast down enclosures, this is levying of war, (though there be no great num¬ 
ber of the conspirators within the purview of this Statute), because the pretence is 
public and general and not private in particular.”® 

The Calcutta High Court has held that the expression ‘ wages war’ in this 
section must be construed in its ordinary sense, and a conspiracy to wage war, or 
the collection of men, arms and ammunition for that purpose is not waging war.® 

3. ‘ Against the Queen.’—The word ‘ Queen ' denotes the sovereign for the 
time being of the United Kingdom of Great Britain and Ireland (s. 13). 

4. ‘ Abets the waging of such a war'—It is not essential that as a result 

of the abetment the war should be waged in fact. But the main purpose of the 
.. • .r- . " ' . ly a remote and ' 

... .. nstigator. The 

'• * * * ■ • w ■ manner would 

not be sufijcient to save lum from the operation of the section; but the Conrt 
ought to bo satisfied that he has instigated the wagingof wnr,t>., the us? of violence 
for the purpaac of elTecttng innovations of a general and public nature.* 

The authora of the f'ode say: ' We hove made the abetting of hostilities 
against the Government lu certain cases, a separate offence, instead of leaving it 
to the operation of the general law laid down in the chapter on abetment. We have 
done so for two reasons. In Che first place, war may be waged against the Govern¬ 
ment by persons in whom it is no offence to wage such war, by foreign princes and 
their Bubjcet'- < lur general ntlcs on the subject of abetment would apply to 
the case of a |wrson rejiiduig in the British territories who should abet a subject of 
the British Government in waging war against that Government; but they would 
not reach the iMse of a [vrson who, while residing in the British territories, should 
al'et the wapinu of war by any foreign prince against the British Government. 
In the second place, we agree with tho great body of legislators in thinking, that 
though in pen^ral •..* •’ ’• •• ' t"- 1 ’ ■ ’ , -?t 

|>een carried into • ■ • ■■ ■ .■ 

been carn'ri into • i ; ... ■ 

high offer.ee-* again-st the state; for state-crimes, and cspeciallythe most heinous 

* I'vi.vr. PI*. * Stroit, 3 Imt.. 0. 

* Iti.i . ..f 4 ri'niiiil L*w of * U^nn^lra A'vmor Ohos', (tWO) 3" Cat 

Vet 11. p 211. 407. 

* A'**** A'-tf-/. il'/-*!, 3»p 31 L T- IS% It. 8W. 

11 UW. 3U. t R-im. tr, C. 231 
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tnd formi'liil'l'' thU pectiliftritr, that if tliry nrc surrcs^fiillj* 

cciinmilt»Hl, lli*’ friminsl j« «lmn«t aIwbts fccnre from piini«hm»‘nt. The mur- 
in pn'ftt^T i!»np»'r Aft<'r hU victim i? despatched than Irtfore. The thief is 
in prealer dancer nflcr th" pnr»e fg taVen than l«efore, Iltit the rebel ig out of 
danper a« rooTi a* he ha« Fuba-rrted the Oorernmetjt Aa the p<>nnl law is impotent 
Bpain»t a Miere«»fiil rebel, it is ron»e^uent!j* necess.irT that it should l>e made strong 
and sharp apain't the first l*epinnings of rebellion, against treasonable designs 
which base l>e<*n carrie*! no further than pints and prejvsrations. We Lave there¬ 
fore not thonpht it exj*e(lient to leave such plots and preparations to the ordinarr 
law of aVtment. ..Under that general law, a conspiracy for the auhversion of the 
Oovemraent would not Ike puni«h«l at all if the ronspirainrs were detected l)efore 
they had done more than discuss pUns, adopt resolutions and interchange promises 
of fidehtv. A conspiracy for the anhsTfsion of the Oovernment, which should be 
C8rne<! ns far ns the gunjiowder tre.sson or the assassination plot against William 
the Tliinl, would be punuhefl vers* much lc«s severely than the counterfeiting of a 
rupee, or the presenting of a forge»| cheque. We have, therefore, thought it 
absolutelv neresssrs* to maVe sep.srnte prosision for the previous nl>etting of 
peat state ofTence*. The subsequent abetting of such offences may, sve think, 
without inconvenience, Ik* left to Ik* dealt with accortling to the general law.”^ 
It may l»c noted in view of the last sentence that s. 121A which deals with con- 
spiradrs was added to the Co<l« suliseqtjenlly. 

Under tlie English Uw, mere woms spoken or written, Iiowevcr svicked and 
abominable, if they do not relate to any act or design then actually on foot against 
the life of the King or the levying of a war against him and in the contcmjdation 
of the speaker, do not amount to treason. Under the Penal Code, the waging 
or levjnng of a war ami the abetting of it arc put upon the s.vme footing by this 
section. That is, the abetting of the waging of war is under the Code ns much an 
oftcDce of treason as the wapng of a'ar itself. 

According to the general Ij\w as to abetment (s 108, Explo. 2), to constitute 
the oficnce of abetment it is not nece.s«.srj‘ that the act abetted should be commit¬ 
ted, or that the eflvct requisite to constitute the offence should be caused. This 
applies 10 the abetment of any other offence under the Code. The only difference 
created Ixjtwcen the former offence and other offences is that, while under the 
general law as to abetment a distinction is made for the purposes of punishment 
between abetment wliicli has succeedcd.and abetment which has failed, this section. 


docs oway w-ith that distinction so far as the offence of waging war is concerned and 
deals equally with an abettor whose instigation has led to a war and ono whose insti¬ 
gation has taken no effect whatever,* 

The word “ abets ” in this section does not mean something less than that 
word as used in s. 107. The abetment contemplated under the former section 
need not be abetment of somo war in progress; there may bo and usually is instiga- 

f" .’ " instigation of this kind is abetting 

V • • ■ . ; as a man only tries to inflame 


» ' ■ ' f . 'of anything more than sedition. 

It is only when he definitely and dearly incites to action that he is guilty of insti¬ 
gating and therefore of abetting the waging of war.* 

The accused published a book of poems where in a spirit of blood-thirstiness 
and murderous eagerness directed against the Government and “ White ” rulers 
ran through the poems; the urgency of taking up the sword was conveyed in 
unambiguous language; and an appeal of blood-thimty incitement was made 
to the people to take up the sword, form secret societies, and adopt guerrilla warfare 
for the purpose of rooting out the demon ” of foreign rule. It was held that the 


* Noto C, pp. 230,237. 

* Gaiuth Damodar Saiarlar, (1009) 12 

30 


Bora L.B 105,110. 

■ ibid, pp. no, 120. 
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poems conveyed to readers an instigation to wage war; and that the offence of 
abetting the waging of war was comnuttcd.^ 

Inducing or assisting subjects of a State at war to return to their own country 
after declaration of war will amoont to abetment.* 

If a British subject does an act which strengthens or tends to strengthen the 
■enemies of the King in the conduct ofa war against the King, or which weakens or 
tends to weaken the power of the King and of the country to resist or attack the 
enemies of the King and country, he gives aid and comfort to the King’s enemies 
within the meaning of the Treason Act.® The United Engdorn being at war with 
Germany, a British subject went to Germany and there endeavoured to persuade 
other British subjects, who were prisoners of war in Germany, to join the armed 
forces of the enemy, and took part in an attempt to laud, arms and ammunition 
in Ireland for the use of the enemy, it was held that he was guilty of high treason.^ 
Such conduct will amount to abetment under this section. 

Constructive levying of war.—"Constructive levying of war is in truth 
more directed against the Government than the person of the King ; though in 
legal construction it is a levying of war against the King himself. Tms is when an 
insurrection is raised to reform some national grievance, to alter the established 
law or religion, to ptmish Magistrates, to introduce innovation of a public concern, 
to obstruct the execution of some general law by an armed force, or for any other 
purpose which usurps the Government in matters of a public and general nature. 
On the trial of Lord George Gordon the Court of King's Bench declared their 
unanimous opinion that an attempt, by intimidation and wlence force the 
repeal of a law, was a levying war against the Kinp. • • ?tion was 

the 18 Geo. Ill, c. 60, for relieving * * • andtha 

treasonable act given in evidence. assembling a great 

multitude of people, and encourag • • surround the two Houses of Parlia¬ 

ment and commit different acts of \iolence there and elsewhere, with a view to 
intimidate them to a repeal of the Statute. Insurrections of this nature, though cot 
levelled directly against the person of the King, are yet an attack upon to regal 
ofiico, and tend to dissolve all Government, society, and order. The King is bound 
in duty to eaforce the Acts of the Legislature and uphold their authority: aoj 
resistance, therefore, to these, must, in its consequences, extend to the endangering 
■of lus person and Govemmimt. by involving the State in a general distraction ; on 
which account this of treason falls properly within the clause of levying war 

against the King...Of the same nature js an assembling together for the 
purpo'^e of destroying all meeting houses or all bawdy houses, under colour of refocni' 
trig a public gricvanct*; or an insurrection to reduce by force the general price of 
vu’tuaH, to enhance the common rate of wages, to level alt enclosures, to expel sU 
foreigners, to release all pri‘»oners, or to reform by numbers or an armed force any 
real or mtaamary gnovonce, of a public and general nature, in which the insurgents 
have no necuhor interest. Against such iosurreetions Magistrates. Sheriffs, and 
indeed all private persons, may use force to suppress them without any special 
cninmi’ston, m the same manner as they may oppose foreign enemies coming 
hfHtilely into the kingdom/’* 

,\5 to the meaning ol the word 'abets' see also s. 107, iupra. 

Foreigners.—All i>ereons owing allegiance to the .Sovereign may he guilty 
<il this oncnr«-^ but cot foreigners, who owe no allegiance and for whom the Indian 
L^gi'hture has no |»owfr to make law®. Therefore, a prince or subject of a foreign 
by which war » JawfuUr waged against our Government, is not within th« 

» fU,<A 5jrart.*r, (IfiOO) It • t P <•, 2, n, J7. To th" 

B =a t. n 1'15 •ara^ offre-t w <>. L\ 211 cit'-d 

* s«. .It-Vr*.(lili. I K It 618, • tn MTSl) 21 St. Tr. 

»I 

* I'. L 
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meaning of the section. But foreigners owing local allegiance are within the 
section.* 

Jurisdiction.—^Vhero the prisoner was charged with having, at Calcutta, 
abetted the waging of war against the Queen, and was tried at the Sessions Court 
of Patna, it was held that the Court of Session at Patna had jurisdiction to try 
him, because he was a member of a conspiracy, other members of which had done 
acts within the district of Patna in pursuance of the original concerted plan, and 
with reference to the common object. The Court of Patna had jurisdiction also, 
because the prisoner had sent money from Calcutta to Patna by hundis, and, 
until that money reached its destination, the sending continued on the part of the 
prisoner.* 

Amendment.—The words “ also be liable to fine ” were substituted for the words 
“ forfeit all his property ” by Act XVI of 1921, a, 2. 

CASES. 

The accused was seen in the front rank of a crowd of two or three thousand 
persons which attacked a force of police and military with swords, knives and 
bludgeons. The police had to fire in self-defence and it was only after nine persons 
were killed and three wounded that the mob retreated. The accused was then 
arrested and at his direction the mob dispersed. The accused had for some time 
been engaged in a propaganda to the effect that no revenue should be 
n I . ’ I’ . . . «i 


previously 


Railways and telegraphs must be destroyed. In the crowd there was carried by 
the side of the accused a flag in the front of the mob m which there was the follow¬ 
ing inscription: “God the greatest. The Khilafat go to work bght-nuudedly 
and you wiU certainly succeed and God will be with you.” It was held that the 
accus ' . . , - . t yr. . 


lUg 0 . . * 

by the people of India by all peaceful and legitimate means,” by substituting the 
words ” possible and proper ” for the words “ peaceful and legitimate.” In the 
course of the speech, he advocated the immediate starting of a parallel Government 
independent of all British control, by setting up ou a separate and permanent 
foundation Courts, schools, art, industry, commerce, array, pohee and national 
parliament, with a view to obtain Swaraj. The speaker contemplated the 
present establishment of the above by peaceful and non-violent means; but ho 
dipped into the future and foresaw that if the British Government resorted to 
V., 4.i.« Jiahomedans at least would 

. “kill them whenever you find 

^ ^ u “So long as the Government 

confines to the use of chains and fetters non-co-operation can remain peaceful as it is 

A — --j-4.V-to gallows or machine 

■ ' ' • ■ •^^olent.” It was held 

■ ■ ■ ■ . 1 the aims and objects 

■ ‘ ... . . ■ . vernmont, the accused 

" ' ', ' ^ “d a clear and direct 

incitement to action as distinguished from a state of mind.^ 


* IL & 5L Seo R. v. Lynch, [1903} IK. • /« « Vn\ayyalhantagath Pulhen, (192J) 
B. 444, where A Bnti-^h subject joined the 15L.W. 311. 

Boers to fight Against the British. * Uanat 2Johan%, (1922) 24 Bom. L. R 

» AmirA'fcan, 08-;i)9Bi-ns. 1-R.36. 8S5. 
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The District Magwtrato of n districtmarchcd to a place called Tirarangadi with 
a posse of soldiers and reserve police to arrest certain Khilafat 3c.ider». Next mov¬ 
ing after arrests had been effected a largo body of Moppillas were marching from the 
west. The District Ma^strato and the Deputy Inspector-General took a column 
of 120 police and 60 soldiers to meet them. One and a half miles from Tirarangadi 
they saw a big mob fifty yards away. The Deputy Superintendent went forward 
and ordered the mob to disperse but it came straight on in regular formation with 
two flags and a number of men in front. There were twenty-four swords. The 
police charged them with the bayonet and some of the police fired their guns. 
The mob then retired about thirty yards and those who had weapons dropped 
them. The accused was seen in front of the mob with a stick. It was held that it 
was doubtful whether the part taken by the accused could be said to be waging war 
under this section.* 

PRACTICE. 

Eddenee.—Prov'e (1) that the* accused waged war^ or attempted to do so, 
or abetted the same. 

(2) That such war was against the King-Emperor. 

It is not incumbent on the prisoner to shew what the object ond meaning 
of the acts done was, but it is the duty of the prosecutors to make out their case 
against the prisoner.* In a case in which the accused was charged with abetting 
the waging of war against the Queen it was held that the Calcutta Gazette and the 
Gazette of India were admissible in evidence to prove the proclamation and official 
communications of the Government relating to the war.® 

Procedure.—^Not cognizable—^IParrant—^Not bailable—Not compoondable— 
Triable by Court of Session, 

Sanedoa,—Sanction of Government is necessary before prosecution could be 
instituted under this section.^ 

■Where au order under a. 196 of the Criminal Procedure Code authorized a 
particular police officer to prefer a complaint of offences under ss. 121A, 122,123 
and 124 of the Penal Code, “ or wider any other section of the said Code vihkh twjy 
be found appUcabU to the case” and the examination of the complainant also re* 

ferred to the same sections, it was held that no complaint under this section was 

thereby authorized by the Local Government or in fact preferred, that the 
Magistrate had no power to commit thereunder, and that the defect was not cured 
by a subsequent order obtained while the case was before the Sessions Court, 
authorizing a complaint under the section which was not in fact made thereafter; 
nor did s. 532 of the Criminal Procedure Code apply in such a case.® 

The Local Government cannot delegate to any other body or person the 
controlling power and discretion of determining whether cognizance shall be taken 
by the Court of an offence mentioned in s. 196 of the Criminal Procedure Code, and 
its judgment must be specifically directed to the particular section, and no other, 
under which the prosecution is to be carried on, and the order or authority should he 
preceded by a deliberate determination in this respect. An order authorizing » 
complaint under certain specified section “ or under any other sectwnfound ap^h- 
cable” if it means found by any one other than Government, involves a delegation 
which cannot be sustained.® 

The sanction of the Local Government must be strictly proved in the manner 
laid down in a. 78 of the Evidence Act, and the identity of the prisoner with the 
person named in the section must b© established.* 


* PalalAin^l Valia PeedibxkhiJ, [I9Z4J 

M. V>\ WS. 

» Profi. (1839) 9 C. i P. 129, 

* AmeerodJeen, (1871) 15 W. R. (Or.) 25. 

* CVtainal Procedoro Code. a. I0C. 


• Parindra Kumar Qkoae, (1909) 37 Cai* 
467; Sol Gangadhar Tilak, (1897) 22 Bom- 
IIS, dtsseated from. 

* Barindra Kumar Ohoae, aop 

» Aung Bo, (WSfl) S. J. L. B. 389, 
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In enacting this section, the Lc^latnrc has not thought fit to Kmit in 
any Tvay the period within which a prosecntion for an offence against it may 
be commenced as in the case of the English statute.^ 

Joinder ol charges.—Chaises under ss. 121A, 122 and 123 can be joined together.* 

Charge.—I {name and office of Magistrate, efc.,) liereby charge you {name of 
accused person) as follows:— ’ 

That you, on or about the day of-, at-, waged war {or attempted 

to wage war, or abetted the waging of war) against His Slajesty the Eng, Emperor 
of India, and thereby committed an offence punishable under s. 121 of the 
Indian Penal Code, and within the cognizance of the Court of Session {when (Tie 
charge is framed by a Presidency Magistrate, for Court of Session substitute High 
Court). 

And I hereby direct that you be tried by the said Court on the said charge.® 

121-A. AVhoever^ vritliin, or without British India® conspires® 
Cons i to commit any of the offences punishable by section 
commit ^oQonces 121, or to deprive "the Queen of the sovereignty 
British India,* or of any part thereof, or con¬ 
spires to overawe, by means of criminal force® or 
the show of criminal force, the Government of India® or any Local 
Government,^ shall be punished with transportation for life or any 
shorter term, or with imprisonment of either description which may 
estend to ten years and shall also be liable to fine. 

Explanation .— To constitute a conspiracy under this section, 
it is not necessary that any act or illegal omission shall take place 
in pursuance thereof. 

COMMENT. 

Object.—This section provides for the offence ol conspiring to wage war 
against the Eng. Before tUs section was introduced* such a conspiracy was 
punishable only when it amounted to an abetment, that is, when an act or illegal 
omission took place in pursuance of that conspiracy. The present section immensely 
tightens the grip of the law on treasonable combinations. It is similiar to the 
Treason-Felony Act® passed in 1848. 

It was thought right to make the offence of conspiring by criminal force, 
or by show of criminal force, more severely penal than the offence of actually 
taking part in an unlawful assembly, having for its object the overawing of the 
Government. The reason was this, that persons who, by conspiring to bring 
about such a result, set the whole matter in motion, seemed more criminal and 
far more deserving of punishment than those who were their mere tools, and only 
took part in such an assemhly. 

The essence of an offence under this section is the agreement to do all or any 
of the unlawful acts mentioned in the section.* 

The provisions of the section are comprehensive and no formidahle elements 
either in men or means are required to satisfy the definition of a conspiracy to wage 
war. No act or illegal omission is necessary for such a conspiracy, the mere agree¬ 
ment of two or more being sufficient. The determination of the Court in any case 
that a conspiracy to wage war has been established may not therefore necessarily 
imply the existence of a senous menace to the constitution or the stabibty of 
constituted authority in India. 

1 Ameeroddeen, (1871) 15 W. R. (Cr.) 25, 27. • Act XXVII of 1870, s. 4. 

• Barindra Kumar OAo«e.(1909) 37 CaL 467. • 11 & 12 Vic., c. 12. e. X 

* Cnminal Procedure Code, ^h. V. Xo • [1912] 31 W. N. 207. 

xxviii(l). 
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Chaptora IV, V and XXIII appl^ to this offence.^ 

. I:: • • *' • ^ with two kinds of conspiracies,— 

.... jQjjj British India (o) to commit any of the 
oSen ^ ■ . j •. 1..:, • i,>) to deprive the King of the sovereignty of 

British India or any part tliereof. 

2. Conspiring to,overawe by means of criminal force, or the show of criminal 
force, the Government. 

1. 'Whoever.*—See b. 121. When people take part, however little, in 
comnutting this offence, the fact that they were foolish or ignorant does not miti¬ 
gate the offence.® 

2. ' British India.*>-Sce e. 15, supra. 

3. 'Conspires.*—See s. 107, tupra, A conspiracy is a combination of two 
or more persona to do an unlawfal act, or to do a lawful act by unlawful means. 
It consists not merely in the intention of two or more, but in the agreement of two 
or more to do an unlawful act, or to do a lawful act by unlawful means.® The 
explanation to this section saj-s that to constitute a conspiracy under this section 
it IS not necessary that any act or illegal omission should take place in pursuance 
thereof.® 

VTicro several persons are charged with the same conspiracy it is t legal 
impossibility that some should bo found guilty of oao conspiracy and some d 
another. An accused not shewn to bo a member of the conspiracy charged is 
entitled to demand an acquittal however bad his record may be and however much 
he may be suspected of this or that offence. 

Association for music, gymnastic exercises and fencing with sticks amongst 
young men living in the same village or attending the same school are ordinary 
incidents of village or school life, and could hardly with propriety bo proved as form¬ 
ing elements in any alleged scheme or conspiracy to wage war against the King- 
Emperor, and all the more so when they am shewn to have been accompanied by a 
complete absence of secrecy and rather by a courting of publicity.® 

4. ‘ To deprive the Queen of (he sovereignty of India/—This expression 
corresponds to the clause “ to deprive or depose Mm (King) or them (his successors) 
from the style, honour or the King’s name of the Imperial Crown of this rcalni» 
of any other of His Majesty’s dormnions or countries,” existing in the English 
Statute against conspiracies.® 

5. 'Criminal force/—See 8.350, infra. 

6. ' Government of India.*—See e. 16, infra. 

7. * Local Government/—See 8.3 (29) of the General Clauses Act (X of3897). 

Amendment.—'The words ” and shall also be liable to fine ” were added by 

Act XVI of 1921,8. 3. 

PRACTICE. 

An indictment or information for conspiracy must contain a statement of 
the facts relied upon as coustitating the offence, in ordinary and concise language, 
with as much certainty as the nature of the case will admit.’ 

Evidence.—Prove (1) that the accused had entered into a conspiracy. Though 
to establish a charge of conspiracy there must be an agreement, there need not be 
proof of direct meeting or combination, nor need the parties be brought into each 


» Act XXni of 1870. B 13. 

* .Vya Chou-, (1007) IB L. T. 27. 

* Barindra Kumar GhoJie, (1909) 37 CiL 
407. 

» iolil Mohan Chufterbudu, (lOlI) 38 
Cal 659; Kilakanfa. [1012} 31 W. S. 207. 


» Koni Gopal GupCa. {1911) 16 C. V-’. X. 
S93, 5W. 

* 36 Geo. m., c. 7, 

* Paftn .BeAjry1912] IS C. L. J. 617, 

16 C. W. X. U03. 
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Other’s presence. The agroemeiit may be inferred from circumstances raising a 
presumption of a common concerted plan to carry out the unlawful design. Nor is. 
It necessary that all should have joined in the scheme from the 6rst; those who 
come in at a later stage are equally guilty, prodded the agreement he proved.^ 

(2) That the conspiracy was to commit an offence punishable under s. 121 
or to deprive the King-Emperor of the sovereignty of British India or to over¬ 
awe by means of criminal force or show of criminal force the Government of India 
or any Local Government. 

With reference to c\ndence admissible as part of the res gestce in prosecutions 
for conspiracy, or generally of an offence committed by confederates, it is an estab¬ 
lished rule that any act done by one of the party in pursuance of the original 
concerted plan and with reference to this common object is, in the contemplation 
of the law, the act of the whole party.* 

' If it be intended to pvc in evidence against the accused the acts of any other 
person it must be shewn that such person was also a merabe^^of the same conspiracy, 
and that the act done was in furtherance of the common design. The prosecutor 
may either prove the conspiracy, which renders the acts of the conspirators 
admissible in evidence, or he may prove the acts of the different parties and so prove 
the conspiracy. 

^Vhen persons have been taken into custody and are in a condition which 
makes it impossible for them to act in aidorfurtherance of the conspiracy, that is, 
when, so far as they are concerned, the conspiracy has come to an end, the acts of 
persons who were members of the conspiracy and who arc still free to act in pur¬ 
suance thereof, arc not admissible as against them ; these acta can no longer be 
deemed the acts of co-conspirators. 

There is a distinction between persons who enter into a conspiracy for the solo 

' • r ^ ' •*'' . 1 ' •* , ' .-4 ’ . 1 ... ’ . -n the criminal 

* or from some 

. • I ' . ' , * . nation against 

them. These latter persons may be truly called accomplices. There is not on the 
part of such persons an original purpose of discovering the secret designs of the 
conspirators and of disclosing them for the benefit of the public, which is the vital 
clement in this class of cases. 

The prosecution is not obliged to prove that the persons accused actually met 
and laid their heads together and after a formal consultation came to an express 
agreement to do evil. On the contrary, if the facts as proved are such that the 
Jury as reasonable men can eay there was a common design and the prisoners were 
acting in concert to do what is wrong, that is evidence from wliich the Jury may 
suppose that a conspiracy was actually formed. 

It is from this point of view that overt acts may properly be looked to as 
evidence of the existence of a concerted intention; indeed, the conspiracy is usually 
closely hound up with the overt acts, because, in many cases, it is only by means of 
the overt acts that the existence of the conspiracy can be made out. But the 
criminality of the conspiracy is independent of the criminality of the overt acts. 

It is not necessary to establish by direct evidence that the accused persons 
did enter into an agreement to conspire. 

The criminality of the conspiracy lies in the concerted intention, and once 
reasonable grounds are made out for belief in the existence of the conspiracy amongst 
the accused, the acts of each conspirator in furtherance of its object are evidence 
against each of the others; and this, whether such acts were done before or after 
his entry into the combinarion, in his presence, or in his absence.* 


* BirinJra Kwnar Ghoif, (1009) 37 C«L • Pitlin Bthary Dot. (1912) 15 C. L. J. 517, 

407. IOC. W. N* 1105. 

* &'«■ Indian Evidence Act, s. 10. 
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(2) That the accused knew of such dcsignl ■” ’ 

(S) That he concealed the same.' . • > - • 

(4) That he intended thereby to facilitate the waging of such war; or that 
he knew that it was likely that such concealment would facilitate the same. 

Procedure.—Not cognizable—^Warrant—Not bailable—^Not corapoundable— 
Court of Session. 

Sanction,—Sanction of Go’v'cmment is necessary for prosecution under this 
section.* 


Charge.—I a»d ojicc of Magislrafe^ e/c.,) hereby charge you {mm of tJie 

ooctKed) as follows:— 

That you-knowing that on or about the-day of- ^ at- , certain 

persons bad designed to wage war against the King-Emperor, concealed the exist¬ 
ence of Buch design by {mention the act or omission) intending by such conceal¬ 
ment to facilitate (or knowing it to be likely that such concealment would facilitate) 
the waging of such war, and thereby committed an offence punishable under s. 123 
of the Indian Penal Code, and within the cognizance of the Court of Session (or 
High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 


124. TOioever, vritli the intention of inducing or compelling 
A^araiting Go«ra. Govemox General of In^a/ or the ^vomor 


Of General, Governor, 
etc., with intent to 
compel or restrain the 
exercise of any lawful 
power. 


of any Presidency,” or a Lientennnt-Govemor, 
or a Member of the Council of the Governor 
General of India, or of the Coimoil of any Presid¬ 
ency, to exercise or refrain from exercising in any 
manner any of the inn-fixl porrers of such Governor General, 
Governor, Lieutenant-Governor or Member of Council, 

assaults® or UTongfully rrstrains,* or attempts wrongfully 
to restrain, or overawes, by means of criminal force or the show 
of criminal force, or attempts so to overawe, such Governor General, 
Goveriu r, Lientenant-Govemor or Member of Council, 

shall be punished with imprisonment of either description for 
a term which may extend to seven years, and shall also be liable 
to fine. 

C O M JI ENT. 


Thu^ Bcction is an amplification of the tlurd clause of 8. 121-A. It puttiahes 
Buwroly asfaults, etc., made on high ofKcere of Government. 

1. ‘Governor General of India/—See 8. 16, supra. 

2. ' Presidency.*—See a. 18, supra. 

* 3. * Assault.*-~See 8, 30J, 

4. ‘Wrongful restraint.*^—Sees. 339, tn/ni. 

PRACTICE. 

Eridmee —I’roxe (1) that the person assaulted, etc., was one of the ]>ersoos 
dejoribfd in tiu.t 

(2) Tbait!it:accu5Ma»?4uIted8uchpec«on,orattempted todoso; orthatthe 
accttied wroncfullj reatrained him or attempted to do bo ; or that the accused used 
critnins! fort'* or show thereof. 

(3) That the uccascti did as mcotlonedm (2) in order to overawe that porsou, 
or in th*" atfmpt to do bo [»**■ Assault, Criminal force, Wrongful restraint]. 


* Cnaufisl PvMxdiTf Osh,». l&O. 
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(4) That tlic accti*^^ ilid a« almx-e with the intention of inducing or compelling 
that ]M’r?on to cxrrci*'’, or to refrain from exercising, any of liis lawful |K)Wors. 

Procedure.—Xnt rogniraMo—Warrant—Kot Imilaldo—Xot compoundablo 
—Court of iSes'ion. 

Sarctfoa.—fJanction of ffn\cmmpnt fa nece<*ary for prosecution under this 
section.* 

Chiriie.—I (nom/- ond ojfirr nf ^faff{*^ralr, tic,) hereby charge you 
cf ucctiW prrfot}) as follows :— 

That j-ou,onornhout the——<lay of-^at-, with the intention of inducing 

the Hon'hle A. II., Member of the Council of the Governor General of India, to 
refrain from exercising a lawful power as such Member, assaulted such >rcmbcr, 
and thereby committed an offence punishable under section 121 of the Indian Fenat 
Code, and within the copnixuncc of the Court of Sc<iion [or High Court]. 

And I hereby direct tliat you be tried by the said Court on the said charge. 
(Fide Criminal I’rnce<lure Code, Sch. V. xxvin,2). 

124-A, Wliocvcr' by words, either spoken or written,® or 

SediUon. Rigtis. ot b}* visiblo representation,’ or other¬ 

wise, bring.s or attempts* to bring into hatred or 
contempt,’ or excites or attempts to excite disaftcction® towards, 
Her JTajosty’ or tlio Government established by law in British 
India,* shall be punislicd with transportation for life or any shorter 
term, to which fine may ho added, or with imprisonment which 
may extend to three years, to which fine may be added, or with 
fine. 

^xplana/iou i,®—^Thc expression “ disafToction ” include 
disloyalty and all feelings of enmity. 

Exfianation 2 .—Comments expressing disapprobation*® of 
the measurca of tlio Government with a view to obtain their alter¬ 
ation by lawful means, without exciting or attempting to excite 
hatred, contempt or disafiection, do not constitute an offence under 
this section. 

ExjUanalion S .—Comments expressing disapprobation of the 
administrative or other action of the Government without exciting 
or attempting to excite hatred, contempt or disaffection, do not 
constitute an offence under this section. 

COMMENT. 

Sedition is a crime against society, nearly allied to that of treason, and It 
frequently precedes treason by a short interval. Sedition in itself is a comprehen¬ 
sive term, and it embraces all those practices, whether by word, deed, or writing, 
which are calculated to disturb the tranquillity of the State, and lead ignorant 
persons to endeavour to subvert the Government and laws of the Empire. The 
objects of sedition generally are to induce discontent and insurrection, and stir 
up opposition to the Government, and bring the administration of justice into 
contempt; and the verj' tendency of sedition is to incite the people to insurrection 
and rebellion. Sedition has been described as disloyalty in action, and the law 
considers as sedition all those practices which have for their object to excite dis¬ 
content or disaffection, to create public disturbance, or to lead to civil warto 
bring into hatred or contempt the Sovereign or the Government, the laws or consti¬ 
tutions of the realm, and generally all endeavours to promote public disorder.* 

* Cnminal Procedure Code, B. 19C * ^uDimnand (18S8) II Cox 44, 45. 
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By Act IV of 1898 tlie present acetion was substituted for tbe former section 
wMch stood thus:— 

“ AYhoever by words, either spoken or intended to be read, or by signs, or 
by visible representation, or otherwise, excites, or attempts to excite, feelings 
of disaffection to the Government established by law in British India, shall be 
punished with transportation for life or for any term, to which fine may be added, 
or with imprisonment for a term which may extend to three years, to which fine 
may he added, or with fine, 

“ Exftanaiion .—Such a disapprobation of the measures of the Government 
as is compatible with a disposition to render obedience to the lawful authority of 
the Government, and to support the lawful authority of the Government against 
unlawful attempts to subvert or resist that authority, is not disaffection. There¬ 
fore, the making of comments on the measures of the Government, with the inten¬ 
tion of exciting only this epecics of disapprobation, is not an offence within this 
clause.” 

The above section together with s. 121-A was avowedly inserted in this Chapter 
relating to offences against the State, with a view to fill up an inadvertent omission 
of a special provision for the punishment of the offence of abetment of rebellion* 
In the wor^ of Sir Fits James Stephen, it was felt that as the causes which prodoc« 
rebellion are wide, and spread overa longer period, a wider definition of abetment 
In the case of rebeUion was necessary than aufSced in the case of theft or murder. 
In giving effect to this view, the pr; ‘*1 ^ ' ‘ ' 

were followed, and the section, as • . ■’ ! . T. ’ /, 

sionera in 1837, was finally incory • • K- r ’• ..i i,.. ' 

representing the law of England of the present day ” though much more compresaed, 
and more distinctly expressed.”* 

The present section differs from the repealed section in four ways : 

(1) In the repealed section, the offence consisted in exciting or attempting 
to excite feelings of ” disaffection,” in the present section, in addition to this, the 
feeling of ” hatred “ or “ contempt ” is made punishable. 

(2) In the old section the object of the feeling was “ the Government 

Bshed by law in British India," in the new section, in addition to this “Het ', 
Majesty”' ’ ' . i • • r, ’ ^ 

(3) • • . ’ . , *' Exciting disaSectioo> 

under th 

(4) The old section had one Explanation, the new haa three, and they difi®* 
from the former. 

Principle.—^The offence of sedition consista in exciting or attempting 
excite in others certain bad feelings towards (a) the King-Emperor, or (b) toward 
the Government. Defamatory Btatements concerning the Sovereign will be 
▼'"T.ished under this section. - ' 

,) The offence does not consist in ” exciting or attempting to excite mutiny or 
rebellion, or any sort of actual disturbance, great or small. Whether any disturb¬ 
ance or outbreak was caused by these articles, b absolutely immaterial. If the 
accused intended by the arriclea to excite rebellion or disturbance, his act would 
doubtless fall within s. 124-A, and would probably fall within other sections of the 
Penal Code. But even if he neither excited nor intended to excite any rebellion 
or outbreak or forcible resistance to the authority of the Government, still if he 
tried to excite feelings of enmity to the. Government, that is suffident to make him 
gnffty imdet the section.”* A direct incitement to stir up disorder or rebellion is 
not necessary,* 

, Scopel—This section places absolutely on the same footing the successful 
oxciring of feelings of disaffection and the unsuccessful attempt to excite them. 

» ActXXmofI870.s.5. * P«r Str«h«jy, J., in Sal Gan^adUr 

* Per ItAn&de, J., in Ramchat^dra yarwjaw, Tilal. (1807) 22 Bom. 112, 135. 

(1897) 22 Baia. 1&2, ICO, r.B. * Bum, (1880) 1C Cox 355, 385. 
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Th«' ofTcncr consists in tlif* mntctng U5C of Any mofttn for tho purposc’of bring* 
inp tbo Govrmrn^'nt into hatred or contempt. 

Intention tisentiit.—r^'cncc of the crime of sedition consists in the 
intention with which the language is used. But this intention must bo judged 
primarily by the lanpuape itself. Intention for this purpose is really no more 
than meaning. When n man is charged in respect of anything he has written 
or said, the meaning of what ho said or wrote must be taken to bo his moaning, 

' * ’ '• 1. * * * * ■' * ■ 1 * ► mean by the people 

: ■ ■ ■ , ■ " ■ I ■....■■ ! ;cd ns seditious, duo 

,*■ •' ' i . . I .* ■ ■ . expression and for 

high-flown or classical language.* 

" The intention of a speaker, writer or publisher may bo inferred from the 
particular speech, article or letter, or it may he proved from that speech, article 
or letter considered in conjunction with what such speaker, writer or publisher has 
said, written or published on another or other occasions. Where it is ascertained 
that the intention of the speaker, writer or publisher was to excite feelings of dis- 
aflcction to tho Government established by law in British India, it is immaterial 
whether or not tho wonls spoken, written or published, could ha%*o the cfTect of 
exciting such feelings of disaffection, and it is immaterial whether the words were 
true or were false, and, except on the question of punishment, or in a case in which 
tho speaker, writer or publisher is charged with having excited such feelings of 
disaffection, it Is immaterial whether or not the words did in fact excito such feel¬ 
ings of disaffection.”* 

Strachey, J., has elaborately discussed the circumstances which should be 
takon into account in judging the intention of the accused. In his charge to 
the jury in TtJak’s <v7«c’ lie said : “ You will thus see that tho whole question U 
one of the intention of the accuse<l in publishing these articles. Did they intend 
to excite in the minds of their readers feelings of disaffection or enmity to the 
Government 1 Or did they intend merely to excito disapprobation of certain 


These arc the questions which you have to consider. But you may ask, how are we 
to ascertain whether the intention of the accused was this, that, or tho other ? 
How can wc tell whether his intention was simply to publish a historical discussion 
about Shivaji and Afzul Khan, or whether it was to stir up, under that guise, 
hatred against the Government 1 There ate various ways in which you must 
approach tho question of intention. You must gather tho intention as best you 
can from the language of tho articles; and you may also take into consideration, 
under certain conditions, the other articles that have been put in evidence, such as 
the articles about the plague and the Diamond Jnbilee and so forth. But the first 
and most important index of the iotentiou of the writer or publisher of a news¬ 
paper article is the language of the article itself. What is the intention which the 
articles themselves convey to your minds ? In considering this, you must first 
ask yourselves what would be tbe natural and probable effect of rca^ng such articles 
in the minds of the readers of the Kesari, to whom they were addressed ? Read 
these articles, and ask yourselves how the ordinary readers of the Kesari would 
probably feel when reading them. Would the feeling produced be one of hatred 
to the Government, or would it be simply one of interest in a poem and a historical 
discussion about Shivaji and Afrul Khan and so forth ? If you think that tbe only 
feelings which such readers would be excited to are feelings of interest in a poem of 
a historical or ethical discussion, then yon may presume that that is all the accused 
j . „ „/T.-,., •a'*- - * Per Edge, C. J., in PrtMad, (1897) 

20 All. 65, 69. r.B. 

■ • ^olOaw^adfcir Tilat,(1897) 22 Bora. 122. 

139,142. 
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by evidence which in'moat cases would be impracticable; The law willprcaume 

• the intention—whether good or had—^iiom the language and conduct ot the 
' accused, and it will be then for him to show that his words were harmless and his 
-'motive innocent.^ The Bombay High Court has laid down that it is impos- 

sihle to convict the accused under this section unless it was found that he had an 
I intention of exciting disafiection. In this case the accused had made a declaration, 
i under s, 4 of the Press Act, XXV of 1867, that ho was the owner of 0 certain press 
called the “ Atmaram Press.” The management of the press was carried on by 
another person who looked after the whole concern. At this press was printed a 
' bulky book which purported to be one devoted to metaphysics and philosophy and 
iiwas styled “Ekashloki Gita/’ It also contained seditious matter at long and varied 
‘intervals and interspersed with discussions of religious matters. The accused 
'-•took no part in the management of the press; nor did it appear that he had read 
' the book or acquainted himself with the nature of it. He was charged with sedition 

• and convicted of the same. On appeal it was held by Chandavarkar, J., that the 
cumulative effect of the surrounding circumstances was such as to make it as pro¬ 
bable that the accused had not read the hook or that he had known its seditious 

■ obiect; and that the evidence having thus been evenly balanced and equivocal, 
a reasonable doubt arose as to the guilt of the accused, the benefit of which must he 
: given to him. • Heaton, J., held that it was impossible to convict the accused under 
f this I section unless it was found that he had an intention of exciting disaffection, 

» and that the evidence fell very fat short of proving the intention; that, attempt 
to do a thing must necessarily involve some intention; for a man cannot he said 
to attempt to do that which he has absolutely no knowledge of doing and no 
. intention to do.* The (Question of intention is one of fact.* 

Innuendo-—If a particular article is chafed as being seditious on the ground 

• that it says more than appears on the face of it, it is the duty of the prosecution to 
show that it has in fact the guilty meauing or intent attributed to it.* 

1. ‘ Whoever/—^Not only the writer ' of seditious articles hut whoever 

• uses in any way words ot printed matter for the purpose of exciting feelings of 
disaffection to the Government is Uable under the section, whether he is the actual 
author or inot.® 

M .. “ It is ... not sufficient for a person who has published matter calculated to 
.excite hatred, contempt or disaffection, to say; ‘ This is not my own work,*^ 
because the adoption of the means, the publishing thereof was in itself his work, 
t' and therefore it is, that the printer or publisher of an article, which is open to these 
objections is always to be held liable ... For evorylbing that appears in his paper, 
iitheicditor,-printer, or publisher is as responsible as if he had written the article 
himself. ’ No doubt the question of his liability to punishment is a matter which has 
to he seriously considered, and circiimstances may considerably mitigate the penalty 
which has to he imposed. But his liability to conviction under the section is not 
affected by the circumstance that the publisher who used the words did not originate 
them. The result of lus using the words in bis publication is the same whether he 
had-written the article himself, or made use of it in other ways. "Whoever the 
-■ composer might be, whoever wrote or caused it to be written, the person who used 
it for purposes of exciting disaffection is guilty of an offence under s. 124-A.”® The 

oted for a seditious article which 
a plea of temporary absence, 
even if proved.’ Section 7 of 
' -ivet may be the writer of the 

Mdkar Tilak, (1897) 22 Bom. 

^ ^ \ ' awe, (1891) 


.registered printer of a paper is liable to b 
, appears in it and cannot escape *» ,• 
want of actual ’ consent - 

• • Act XXV of Ibt printer rt 

. » Jitean Sinyhf y, 379/ 

* Shankar Sh ( (1910) ’ 

. Boni. L. R. 075. 

* Oan€th Balvai i2 7* . 

LB. 21. 

* Jot/ Chandra S • •* 2,' 


• (' 
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articles in the paper, unless he can prove absence from the office of the paper in good 
faith and without knowledge that during his absence seditious matter would be 
published. It is not absence in good faith for the printer to go awaj, but with full 
knowledge of what is going to happen in bis absence and for the purpose of shirking 
his liability.' ^Vhe^c the editor of a newspaper was convicted and sentenced under 
this section and the accused made his declaration as printer and publisher thereafter, 
and continued so to act after the editor had resumed work on release from jail, and 
further allowed his name to appear as such, though he was absent from the town of 
publication of the paper when certain seditious articles appeared therein, and engag¬ 
ed during the period in his own private business without taking any interest in 
the paper, it was held that he had not made out the honajides of his absence, and. 
was, therefore, legally responsible for the articles. * 

A person, making a statutory declaration under Act XXV of 1867, that he 
is the printer and publisher of a newspaper, is presumably liable as such printer 
or publisher hut may rebut such presumption. The liability of a proprietor is not 
governed by the Act and depends upon Afferent considerations. The ground of 
liability in liis case is that he authorized the publication of the incriminating 
article. The authority may be established by direct proof or as a reasonable 
inference from all the facts of the case. Under s. 14 of the Evidence Act, 
it is open to the Court to presume that the proprietor, having the control of the 
paper, authorizes the publication of the matter which appears in it. Such a pre* 
sumption may he improper in the case of a large paper, with a separate editor 
responsible for the selection and publication of the literary matter, but in the case 
of a potty paper, with no responsible editor and published under the eye of the 

' • V ' o • V . ’ * ' ^ 

originally given, such authority may be inferred from the conduct of the parties. 
Such as the publication of other bbellous matter without any remonstrance or inter¬ 
ference from the proprietor when it has come to his knowledge. Other issues of 
the same paper containing libellous matter are relevant as e\’idcncc to prove such 
authority. Merc absence of the proprietor at the time of the publication of the 
libel will not rebut such presumption if during such absence he exercises complete 
control over the paper.' In a Bombay case Chandavarkar, J., said that “ a declara- 


the Court performing the functions of a juiy may presume that the owner had a 
hand in the printing and was aware of the contents and character of the book. 
But whether such a presumprion is warranted in any individual case must depend 
upon its own facts and circumstances. The presumption. ..is not conclusive; 
it is not one of law but of fact and it is open to the accused to rebut it... The object 
is to create a sense of responsibility, so that if any public mischief occurs owing to 
any action or conduct of the press, the law can at once know who must prima 
facte be held responsible for it...the Courts should be careful to draw no 
inference of guilt against the declarant from the mere fact of declaration but must 
consider the surrounding circumstances and probabilities to enable them to 
arrive at a conclusion whether the declarant had a hand in the printing and 
publishing so as to bring him within the operation of s. 121-A...where the 
charge is under that section.”* 

' Phatiendn Xalh iliUtr, (I90S] 35 OiL ■ Cadiektria UansartolhaTna Hso (IP09> 
W5. 32ilwl335. 

* ^urenira Proiod Lakiri, (1910) 38 OL * <8&<inIixr5/riIruAKa 2Vr,(1910) 12 Bora. 
227. L.R.C75, 078. C79. 
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’ It is not sufficient for an accused person to say that what was put into his 
paper of a seditious character was put in during his absence and without his author¬ 
ity-' ‘If hedidnotauthoritoitjitisforhim to prove that ns a fact, because it must 
be within his knowledge ^Yhethct any such authority was given- ^ 

Every man must be taken to intend the natural consequences of his own 
deliberate act, and thereforo the law will not excuse a journalist or newspaper 
o*- +>-o /rrniiT,/! +i.n+ >.« TtT*{*«d /»»!.:«. ‘hattlic commorcial intctcsts 

c . i •* ■ ■ question.- 

■ ' * • • ..Jr of the Indian Sociologtat 

‘tno uourt, in couvmcmg tne printer, said: ■if the accused iniblished the libel, 
'there is no distinction in law between what ho wrote in it and wlmt any other 
person wrote in it.*’* 

2. * Written.’—^Disafiection may be excited in a thousand diflcrent ways. 
A poem, an allegory, a drama, a jthilosophical or historical discussion may be 
used for the purpose of exciting disaffection, just as much as direct attacks upon 
the Government. - Seditious writing, while it remains in the hands of the author 
unpublished, will not make him liable.' Publication of some kind is necessary.* 

Sending a seditions matter by post addressed to a private individual not by 
name but by designation as the representative of a large body of students amounts 
to publication if it is opened by anybody.® 

The sending through the post office of a packet containing a manuscript 
copy of a seditious pubUcation.with a covering letter requesting the addressee to 
circulate it to others, when the same was intercepted by another person and never 
reached the addressee, was held to amount to on attempt to commit sedition.* 

3. . ‘ Visible representations.*—” A seditious libel does not necessarily consist 

of written matter, and it may bo evidenced by a woodcut or engraving of any 
.kmd,”’orby .re « ^ ^ 

The accuse • tion Personified.’ 

, The photo port , ^ . ’ * * {rashtra puruah) 

.standing on the lotus of self-reliance (smvalambana) wearing bracelets labelled 
• seU-tnle (si'arajya) and hail motherland (txinde inataram) and holding in his right 


In the left-hand bottom corner of the photo there were two dogs harking at the 
rus/ilj a purus/ja labelled as “ Dependents on others ” (paravafojjibee) and near them 
stood two persons called “Effeminate” {ja«a«i). In the left-hand top corcer 
there were portraits of Shivaji, Karodas, Goddess of India’s Independence (SArt 
.Bliaiat Svatantrata) and Swami Vivekanand. Beneath these portraits were two 
texts: (1) “ He who depended upon'others, lost his cause,” and (2) ” Will the force 
of injustice (immorality) ofphysical force prevail "1 In the top right-hand cornet 
there were portraits of Chaphekar brothers, Banade, Chiplunkar, Phadke, Kbudi- 

p.-r.-l'-.Un ■*?-»».» T»,ov,ai r-He of 

• ■ ■ ■ • . ■,*•••. trder 

,.■ ■ , . ‘ ii ■ )ts.” 

The Sessions Judge in convicting the accused of sedition observed: “ From the 
above description of tho picture and its meaning it is clear that it is of a seditious 

* nature and would be likely to excite hatred and disaffection to Government in the 


* Bhailiir li'ilitiiil Bhopailar, (1006) 8 
Uum. la n. 421; Lurman Snroyann Jo^it 

2 Ik)m. L. U. 2So. 

* StclIUriit. (ISOS) 11 Co-T 44. 

» AUffi, (ty09) 22 Cox 1. 

* Bal Hftnij^'fhar Tdol, (1897) 22 Bom. 
122, >30 ; Ko»t«T, 11*8. 


» Surtsh Chandra Sanyal, (10I2J 29 C«L 


• Surtndra Xarauan Adhicary, (1911) 39 
Cal 022. 

’ Pot Fitzgerald, J., in SuUuftn, sup . 
p. 3), 

• 2nd Hep., e. 24, 
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minds of persons who look at it.” The High Court in confirming the conviction 
said: “ The main evidence is really the evidence of the photograph itself, and 
although some of the photographs thcicin contained are photographs of gentlemen 
against whom there is nothing whatever to be said, yet, we think, we must take the 
photograph as a whole. And so considering it we are clear that its symbolism 
plainly exhorts to hatred of the established Government. That is made plain 
throughout the picture, and particularly by the selection as models for imitation of 
persons who have rebelled against the (wasting Government or have been executed 
for murder or convicted of sedition.”^ 

The writer of an article may be guilty of sedition, no matter how guardedly 
he attempts to conceal his real object, but the registered printer and publisher 
cannot bo punished if the concealed object is not established by the evidence on the 
record.* 

4. ‘ Attempts, etc.’—An attempt is an intentional preparatory action 
which fails in object—which so fails through circumstances independent of the 
person who seeks its accomplishment.* When a man does an intentional act 
with a view to attain a certain end, and fails in his object through some circum¬ 
stances independent of his own will, then that man has attempted to effect the 
object at which he aimed.* To constitute an attempt all that is necessary is some 
external act, something tangible and ostensible of which the law can take hold as 
an act showing progress towards the actual commission of the offence. It does 
not matter that the progress was interrupted.* It is not necessary in order to 
bring the case within this section that it should be shewn that the attempt was 
successful. Attempt docs not imply success. It is merely tr)’ing Whoever 
tries to excite, attempts to excite, etc., is held to come within this section. Whether 
the intention has acUeved the result is immatenal If the accused tried to excito 
hatred and contempt, the fact that he failed to do so will be no justification for him. 
That will be a matter to bo decided m detcrmiung the sentence • If the attempt 
is made, the accused cannot shelter himscH behind the fact that those to whom ne 
may have addressed himself have cither been too discreet or too temperate to net 
upon the obvious meaning of his teaching* ; or that the peaceful circumstances and 
conditions of the Empire render hts act innocuous.* 

To determine whether an attempt to commit the offence of sedition is commit¬ 
ted by the publication of certain articles, it is necessary to determine what is their 
true meaning, what is the innuendo they convey, and wliat is the covert moaning, 
if any, they have. The probable, or natural effect of the wonls used must then be 
decided, that is whether they arc calculated to bring into hatn*d or contempt 
the Government, or excite against it feeUngs of disloyalty or enmity. If they are 
so, then it should be con.sidered whether that was not the intention with which the 
words were used or published. For the purpose of determining whether or not 
that was the intention, the principle, that a man must be taken pmna facie to intend 
that which is the natural result of his acts under the circumstances and in the 
particular case in which that act has taken place or occurs, should be applied. 
In determining whether the intention with which any document is pubUshed is or 


^ DtKtatng Mohntuitig, C'rimmal .\])|>ea| 
Xo. 334 of 1910, denilcd on 3nl Novemurr, 
1910, bj Ilitchclor »nd 11*0. JJ. Unirp 
(Bom.). See to tbe (‘•m* effict Shndhar 
M'arrion i\ajrirlnr, ('nrainal .tpp*al Xo. 393 
o! 1910, ilecidwl on 1st IXwmlwr 1910. bj 
BAtchelor «nd Bao. JJ. 

* JfetnomoAoM Gho«t, (1910) 3S ('*1. 233. 

• LvTtnnn .Yoroyan (1S99) 2 Bom. 
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In re Tht Attnta Boitjr I'nlriln, (1919) S'! 
C U J. 25^9. 
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* Ltueman liarayan sup ; BJutLar 
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J8 not seditions, the writer must bo deemed to intend the consequence whicir would 
naturally follow from his wor> tsldnginto consideration the time and circumstances 
of the case.* 

In order to decide whether or not o speech constitutes an attempt to excite 
hatred, contempt, or disaSection, it should ho viewed from tho standpoint of the 
'types of persons to whom it was primarily addressed. On tho ono hand, their 
limitations, if any, have to bo taken into at^onnt: on the other, tho fact that the 
words may convey to them a literal meaning most not be lost sight of. The time 
and the place are also factors which should ^ conaidered.* 

Existence of a grievance, real or supposed, is no excuse or answer to an attempt 
to arouse towards Government feelings of hatred, contempt or disafTcction.* 

An attempt to pubHsh sedition is complete as soon as a copy of the newspaper 
containing it is sold. It is none tho leas an attempt because something externa! 
to the accused happened which prevented a perusal of the article by the buyers or 
any other member of tho public.* 

In cases decided under the old section the expression “ attempts to excite, 
etc.,” is explained as follows:— 

“ If a person uses either spoken or written words calculated to create in the 
nunds of the persons to whom thoy are addressed a disposition not to obey the 
lawful authority of the Government, or to subvert or resist that authority, if and 
when oeca^on should arise, and if he does ao with the intention of creating such a 
disposition in his hearers or readers, he will be guilty of the offence of attempting 
to excite disaffection within tho meamng of the section, though no disturbance is 
brought about by his words or any feeling of disaffection, in fact, produced by 
them. It is sufficient for the putjwses of tho section that the words used are 
calculated to excite feelings of lU-will against the Government and to bold it up 
to the hatred and contempt of the people, and that they were used with the inten¬ 
tion to create such feeling.”* 

An attempt to excite feelings of disaffection to tho Government is equivalent 
to an attempt to produce hatred of Government as established by law, to excite 
political discontent and alienate tho people from their allegiance.* 

5. ‘ Hatred or contempt.*—With tho feeling of hatred the law can do 
nothing because it cannot eeo into the heatt and cannot tofotsn it, but law does 
step in when any attempt is made to excite that feeling ia others,”' 

‘ Hatred * and ‘contempt’ towards Government may be created by writing® 
imputing to the Government base, dishonoorable, corrupt or malicious motives 
in the discharge of its duties or by writings unjustly accusing the GovemrncDt 
of hostility or indifference to the welfare of the people.* 

The amount or intensity of disaffection is absolutely immaterial except perhaps 
in deahng with the question of puuiahment.* ' 

6, ‘ Disaffection.*'—Explanation 1 says that the word ‘disaffection’ '* in¬ 
cludes disloyalty and all feelings of enmity.” 

The following judicial inte^retations given to this word should be noted: 

1, ‘Disaffection’ means'a feeling contrary to affection. In other words, 
dislike or hatred.^* 


1 Yinoytk -Varoy^n Dhatm, (1809) 2 Bora, 
r., 30V. 

» h. t^madaya, (1023) 1 Rang. 211. 

• r»Rasfel A'aro ,eji CAatyc, e«p. 

* ffaawA Bahant Mo^ak. (1909) l2 Botn. 
LJL2I. 

• Per retbenwn, C. J. in JoatndtH Chun~ 
dtr Bose. {1S9I) 19 C&l 35, 44. 

* RajnsfAoJiifa A‘orcj«n,tl697) 22 Boro. 


162 , 166 . y.S. 

» Per Batty, J., 5a Shashtr Balwani BAo- 
pattnr, (JS06) 8 Bom, L. R. 421, 437. 

• BM<*R«,<iei 6 ) 3 aMad. 1085 . 
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2. It rn'^arn hatml, rnmltr, ilWikr, hostility, cont<'injit, nnd cvcrr form 
of ill-trill to th** Govfrnm''nl. 'DMoyaltr* is p<'rhnps the Wst pcncral term, 
fomprelirndinp rvrrr poMiMf* form of had f«^Hnp to the Government.* 

3. It mean* political alienation or discontent, n spirit of di-slojalty to the 
Government orexirtinp authority.* 

4. It sipnifies political alienation or dijconlenl, that is to say, a feeling 
of di'lor.slty to the Government or exislinp power, which tends to a disposition 
not to ol»ey hut to re«i«t and attempt to subvert that Government or power. It 
cannot l>e ron«tnie<l to mean an nl»«enee of or the contmrj* of affection, or love, 
that is to say, dislike or hatred.* 

6. It is a poritixT |>oliticnl distemner, and not a mere ohsence or negation • 
of love or poo'l-will. It is a positive feeling of aversion which is akin to disloyalty, 

a defiant insultonlination of authority, or when it is not defiant, it secretly seeks 
to alienate iho people, and weaken the bond of allegiance, and prepossesses the 
minds of the |>eople with avowed or secret nnimostt 3 * to Government, a feeling 
whtcli tends lo bring the Government into hatred or contempt bj' imputing base or 
corrupt motives to if, makes men indisposed to obey or support the laws of the 
realm, and promotes discontent and public disorder.* 

C. It me.ins * disloyalty.' Anyone whoejcites or attempts to excite feelings 
of hatred, dislike, ilhwilf, enmity or bostib'ty towards the Govcmm'jnt established 
by law in Rritish India, excites or attempts to excite feelings of 'disaffection.** 

7. DjsafTection is a feeling and not the want of a feeling. It is not the absence 
of affection. It is not indifference, but a positive emotion not necessarily promot¬ 
ing the action, but with a tendency to influence conduct just as all our feelings ao. 

It is not necessarily limited to " feeling" of enmity.” It Is intended to express a 
feeling which can only exist between the ruler and the ruled. Feelings of personal 
affection In such a connection are not dcmande<l but only such feelings ns the rela¬ 
tion of the subject to the Government nece«sanly implies. This relation implies 
the recognition, on the part of the ruled, of the Government ns a Government. 
The ruler must be accepted a.s a ruler, and disaffection which is the opposite of that 
feeling, is the repudiation of that spirit of acceptance of a particular Government as 
ruler.* 

When the Bill for amending this section was introduced it was proposed to add 
the words ” or ill-will ” at the conclusion of Explanation 1. But the Select Com¬ 
mittee thought that the expression " oil feelings of ill-will ” was too wide and vague. 
They said; ” It is only when feelings of ill-will amount to disloyalty or enmity 
that they constitute such disaffection as is contemplated by the clause. A certain 
amount of ill-xvill may be compatible with genuine loyalty.”’ In view of this 
opinion some of the interpretations given above, notabl}* those of Strachoy, J,, and 
Edge, C. J., are not of any authority. 

7. ‘ Her Majeily.*—* Her ilajcsty’means the sovereign for the time being 
of the United Kingdom of Great Britain and Ireland (s. 13). 

8. 'Government esfahllshed by Uw in British India.'—This means British 
rule and its representatives as such,—the existing political system as dis¬ 
tinguished from any particular set of administrators.® In this sense the ‘ Govern¬ 
ment’ includes not only the Government of India but also Local Government.® 
‘Government’ does not mean the person or persons for the time being. It means 


* Per Stracliey, J , in Bal Gangadhar Tilak, 
(1807) 22 Bom 112,134 

• Per Farran, C J., in J?arHac^an</m 
Jfarayiin, (1897) 22 Bom. 162,160, f.b. 

• Per Parson-, J., in tbxd, p. 169. 

* Per Ranado, J., in »6i<f, p. 162. 

‘ Per Edge, C J., in Atnbn Pras/jd, (1897) 


20 AIL 65, C8. f.b. 

• Pei Batty, J., in Bhaakar Balfani Bho- 
patlar, (1906) 8 Bora. L. R. 421, 437, 438. 

» G 1. 1898, Part V, p 14. 

• Per Starchey, J., in Bal Gangadkar Ttlak, 
sup., p. 13.5. 

• Besant, (1916) 39 Mad. 1086. 



254 , 


LAW OF 0R1WE9, 


[CHAP, VI. 


the person or persons collectively, m RxiccGS^i&n, ivh(> arc authorizcfl to administer 
Government for the time being, Ono particnlar set oi j)crsona may be open to 
objection, end to assail them and to attack them and excite hatred against them is 
not necessarily exciting hatred against the Government because they are only 
individuals, and not representatives of that abstract conception which is Govern¬ 
ment.* There is a clear distinction between the Government and the indi^ddual 
officers employed under the Gomament. "Words bringing the former info hatred 
or contempt constitute sedition, but similar words directed against the latter can 
only infringe the law of libel.* 

The expression ‘Government; csiablisbed by low in British India' means, 
" the various Governments conatitnted by the statutes relating to the Govern* 
ment of India now consolidated into the Government of India Act of 1915 (5 & 6 
Geo. V., c. 61) and would denote the person or perBone authorited by law to adminia- 
ter Executive Government in anj' part of British India. The {eelings, which it is 
the object of s. 124-A to prohibit, may be excited towards the Government in a 
variety of ways;it is possible to excite swch feelings towards the Government 
by an unfair condemnation of ony of its services. IVliether in a particular cose 
the condemnation of any service is sufficient to excite any feeling of hatred or con¬ 
tempt or disaffection towards Govommentby law established in British India, 
must depend upon the nature of tlie criticism, the position of the service in the 
administration and all the other circumstances of that case. It would be a question 
of fact to be determined in each case with rcfcrcnco to its circumstances."* ^ The 
phrase ’* Government established by law in British India " means the established 
authority which governs the country and administers its public affaire and includes 
the representatives to whom the task of Ooveremont is cntnisted.^ 

" The Government established by law acts through human ogcncy, and admit* 
tedly the Ciril Service is its principal agency for the administration of the country 
in times of peace. Therefore, where,...you criticise the Civil Service Moc, 
the question whether yon exgite dissatisfaction against the Government or not 
seema to tac a pure question of fact. You do so if the natural effect of your wor^, 
infusing hatred of the Civil Sendee, is also to infuse hatred or contempt of the 
eatabhshed Government whose accredited agent the Ciril Service is. You avmd ■ 
doing so if, prefernug appropriate language of moderation, you use words which 
do not naturally excite such hatred of Government. It is.. .a mere question of 

fact.”^ 

As to the definition of ‘ Government,’ see s. IT, supra. The expression * estab¬ 
lished by law in British India' restticto the meaning which this word otherwise 
has. 

As to the definition of ' British India*, aee s. 16, supra. 

lodtcment to secure •Sw»r»l.'—‘ Swaraj ’ docs not necessarily mean Govern¬ 
ment of the country to tlic exclusion of the present Government, but its ordinary 
acceptance is ' home-rule' under the Go^'ernment. The incitement of the membere 
of a public meeting to exert themselves to secure' Bwaxoj * docs not amount to sedi* 
tion.* This ease draws a sharp line between change of Government and change of 
form of Government. Advocating' home-rule ’ for India is not per objectionable. 
But such advocacy roust not offend against existing laws- ^ 

9. Eiplanationa 2 and 3.-—Both these explanations have a strictly defined 
and limited scope. They have no application whatever unless the article in question 
criticises " the measures' of Government" or ** administrative or other action of th© 
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Government” and that too “without exciting or attempting to'excite hatred, 
contempt, or disaCection.” The object of the Explanations is to protect bona 
fide criticism of public measures and institutions with a view to their improvement, 
and to the remedyinp of grievances and abuses, and to distinguish this from 
attempts, whether open or ^sguised, to make the people hate their rulers. 

The Select Committee to which the Bill to amend this section was referred, in 
their Keport say: “ 'We have added explanation 3 to make it clear that criticism 
on the action of Government is not confined to cases in which it is sought to bring 

-t—.1 1 . 1 .. 1 . ■» . -r. 1 • r; 


the appointment. We have made consequential amendments in explanation 2 
to make the language of the two explanations uniform,” 

Explanations 2 and 3 give a perfect freedom to journalists, to publicists, 
to orators and public speakers to &3cuss the measures and administrative acts 
of Government, to disapprove of them, to attack them, and to use forcible and 
strong language if necessary, and to do everything legitimate and honest in bringing 
before the public or the Government the fact that their measures or their actions 
are disapproved by a section of the public or by that particular speaker or journalist. 
But a publicist, a journalist, or a speaker, has no right to attribute dishonest or 
immoral motives to Government. Criticism, though harsh and uncompromising, 
must be free from the taint of language which is likely to arouse or calculated to 
eugender feelings of enmity, hatred, or disloyalty against Government.^ 

The limits to which a public speaker or writer can go in criticising the acts of 
Government are well summarized by Strachey, J.—“ A man may criticise or com¬ 
ment upon any measure or act of the Government, whether legislative or executive, 
and freely express his opinion upou it. He may discuss the Income-tax Act, the 
Epidemic Diseases Act, or any military expedition, or the suppression of plague or 
famine, or the administration of justice. He may express the strongest condem¬ 
nation of such measures, and he may do so severely, and even unreasonably, per¬ 
versely and unfairly. So lone as he confines himself to that, he will be protected 
by the explanation. But if ho goes beyond that, and, whether In the course of 
comments upon measures or not, holds up the Government itself to the hatred or 
contempt of his readers.—as for instance, by attributing to it every sort of e\’il and 
misfortune suffered by the people, or dwelling adversely on its foreign oririn and 
character, or imputing to it base motives, or accusing it of hostility or indiuerence 
to the welfare of the people,—then he is guilty under the section.”* 

Liberty of the press means complete freedom to write and publish without 
censorship and without restriction, save such as is absolutely necessary for the 
preservation of society. It might be the province of the press to call attention to 
the weakness or imbecility of a Government when it was done for the public good. 
It would also be its duty to complain of a grievance which the public good required 
to be removed, though the very assertion of a grievance creates discontent to a 
certain extent. Such writings, though trenching closely upon sedition, should 
receive the protection of a jury. 

Every man is free to write as he thinks fit, but he is responsible to tbe law 
for what he writes; he is not, under the pretence of freedom, to invade the rights 
of the community, or to violate the constitution, or to promote insurrection, or 
endanger the public peace, or create discontent, or bring justice into contempt, 
or embarrass its functions.. .Pobtical writing, when confined within proper and 
lawful limits, is not only justifiable, but is protected for the public good, and such 


^ Bat GanffoJ/iar Tilai, (190S) 10 Bom - Bat Gqh^'Vmt TUal, (1807) 22 Bom. 
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witingB are to be regarded in a free and liberal spirit. A Tmter may criticise or 
censnre the condnet of the eervants of the Crown or the acta of the Govermnent— 
he can do it freely and liberally, bntit most be without malignity, and not imputing 
corrupt or malicious motives; with the same motives a writer may freely criticise 
the proceedings of courts of Justice and of individual judges—nay, he is invited to 
do, and to do so in a free and fair and liberal spirit. The law docs not seek to put 
any narrow construction on the expressions need, and only interferes when plainly 
and deliberately the limits are passed of frank and candid and honest discussion.* 
Changesinpolicy and changes in measures are liable to criticism, and to criticise 
and urge objections to them is a special right of a free press in a free country. Every 
liberty is ^ven to all men to express their opinions, so long as they do not misuse 
or abuse that power to the injury of others, including among injuries to others, 
injury to the State.* ^Vhcre the object of the speaker was to obtain for Indians 
an increased and gradually increamng share of political authority and to subject 
the administration of the country to the control of the people {svarajya) and there 
was a distinct pleading that the political changes thus advocated should be obtained 
by lawful and constitutional means, it was held that there was no infringement of 
the provisions of this section.® 

An article imputing wholesale bribery to the ministerial officers of the law 
Courts and to the lower officers of the police force, and expressing grave doubts as 
to whether the Government ever inquire into such abuses, so much is it occupied 
with investigations of boycott, dacoity and sedition, published when sedition is 
'rife and the minds of people excited, may have the efiect of creating a feeling that 
the Government is not doing its duty, and exceeds the limits of fair comment ana 
is seditious, irrespective of the quesrion of the truth of the allegatioDB.* 

10. 'Disapprobation.*—This means simply disapproval It is quite pos¬ 
sible to disapprove of a man’s sentiments or actions and yet to like him.® It is 
quite possible to like or to be loyal to any one, whether an individual or a Govern* 
ment, and at the same time to disapprove strongly of his or its measures. A man 
may cnticise or comment upon any measure or act of the Government, whether 
lepslative or executive, and freely express his opirwon upon it. Ho may express 
the strongest condemnation of aueb measures, and ho may do so severely, and even 
unreasonably, perversely and unfairly.* 

It IS not sedition for a writer to describe the Heform scheme as being mon¬ 
strous and misbegotten, because it is not founded on democratic principles and not 
a genuine reform or u genuine initiation of constitutional progress, or to assert 
that some of the police officiaU end the judiciary arc corrupt, unscrupulous and 
partial, or to state that if an organisation which he believes to be lawful is sup" 
pressed by proclamation it is arbitrary, and that in such case the responsibility 
will not rest on him for the madness which crushes down open and legal politic*! 
activity m order to give a desperate and sullen notion into tho hands of fiercely 
enthusiastic and unscrupulous forces, or to iucnicate the doctrine of passive resist¬ 
ance or refusal of co-operation with the Government within legal limits, or to 
d'^scribe the British Courts in India es ruinously expensive.’^ 

DramsUe performancei.—Under the Dramatic Performances Act the Ixicai 
Goremment may prohibit any dramatic performance of a nature likelr to 
excite fr»-hnp of di'aUpction to the Covemment* and authorize seizure of oi! it* 


» JlCoi4l.-49.r>>;CcB«iM. 

c a r IV Sr^ »i.o a 

Ptrry, {I&IUl t 1 -tap. 3^ 

* Ivf ) m 

r..n L li. 421. 4IL 

Air*r. J., Ia 

/», (1915/ 37 il. I* J. 

S!. ».■*. 

* jRJ TCit, 19 IJ.M3. 


UR. 211. 

* Jity Chandra Snrlar, (ISIOJ 39 CftL 2H- 

* IVr C. J in,Jf>yfrulraChH*dtf 

<1H91) 19 fa!. 3.',. 44 

* I>r Straebny. J.. in jRiI Gatyadhar 
THair, (tSOT) 2J iV.ra, 112. 137. 

» CTo*'. (1010) 39 C*l. 253. 

* Alt XIX ctmK, a. 0. 



or orn:N*cE«i aoaisst thr ptath. 


257 


?EC, 12I*A.] 


parap?if'mi\lia.’ IVrfon' taking part in any aucli proliiliitrd ]>»'rformancc may be 
pro«ccnto«l an«l conviclod.* A conWction under (Iii< Act ii no bar to n,pro«ircution 
tiTKlor thi' aoctton. 

Liability for letters of correspondents —^The editor of a paper i" liable for 
«n«igned seditions loftors appearing in (he paper.^ 

Dissemination of seditious mailer.—Section lOS of tlic Criminal Troccdurc 
•Co<le can be bnniplit into oi»eratiQn when any |>erson Is found to be disseminating 
seditions matter. It runs ns follows:— 

“ Wbenevrr a Chief Presidency or District Magistrate, or a Presidency Magis* 
Irate or Magistrate of the first class specially om|>owcreil by the Local Government 
in tins liehnlf, has information that there is within the limits of his jurisdiction any 
person who, within or without such limits, either orally or in writing, or in any 
other manner intentionally disseminates or attempts to disseminate, or in anywise 
abets the diwmination of,— 

(o) anyseditiousmattor, that is to say, any matter the publication of wliich 
is punishable under s. 12I*A of the Indian Penal Code, or 

(b) any matter the publication of which is punishable under s. 153-A 
of the Indian Penal Code, or 

(c) any matter concerning a Judge which amounts to criminal intimidation 
•or defamation under the Indian Penal C^e, 

such Magistrate, If in Ills opinion there is sulTicicnt ground for proceeding, may (in 
manner hereinafter provided), require such person to show cause why he should not 
be onlored to o.Tecute a bond, with or without sureties, for his good behaviour for 
finch period, not exceeding one year a* r.^ 

S’o jiroeeedings shall bo taken proprie- 

■tor, printer or publisher of any pubh printed 

and publishe<l in conformity with, Rcgistra* 

tion of Books Act, 1807, witli reference to any matter contained in such 
publication o.Tcept by the order or under the authority of the Governor General 
in Council or the Local Government or some ojlcer empowered by the 
•Governor General in Council in this behalf.” 

liability for publishing seditious extracts.—^Tbc law docs not cscusa the publi* 
cation in newspapers of writings which arc m themselves seditious libels, merely 
because they arc copied from foreign newspapers as items of news. This will be a 
Tuattcr for the jury in considenug the criminal intent; but they must also consider 
-the circumstances under which the writings were copied, the state of the country 
at the time, the class of persons to whom the newspaper is addressed, the nature of 
,1 . j:*..- » _ I -f their absence, if none, the 

ic intent of the publisher is 

Republication of seditious articles from another newspaper, one of which 
only was filed ns an exhibit by the prosecution and used in the case against the 
editor of that paper on his trial forsedition, is held to be not a report of the proceed¬ 
ings of a Court of Justice, and not justifiable.* 

^\Tierc the compiler of certain Hindi Readers, meant for the use of children, 
collected together seditious utterances and sentiments wliich had already been 
published and the cumulative effect of which was to bring into hatred and contempt 
the Government, it was held that the books could be prosenbed even though the ori¬ 
ginals were not proscribed. A compilation consisting of extracts from various 
sources may be seditious and a fit subject for an order of proscription, though the 
■extracts considered in relation to their own proper contexts may not be in them* 
selves of a seditious nature.’ 


* Act XTX ».f 187(1 8 8. 

* Ibid. 8 . 6 . 

* Jbid.B a. 

■* Ajmrba KTi$bna Bose, (1907) 35 &I 
33 


141,163. 

* SvUhan, (18G8) 11 Cox 44. 

• Apurba ^rwAna Bose, sup. 

» Baijnath Kedia, (1024) 47 All. 298. 
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Seditious meeting.—Stephen^ says: **If a meeting is held for the purpose- 
of speaking seditious -words to tb<»c who may attend it, those who take part in 
that design are guilty of a seditioua conspiracy, of which the seditious -words spoken 
ate an overt act, and their meeting is an unlawful nsscmhly. If at a meeting 
lawfully convened seditious words nro spoken of such a nature as to be likely to- 
produce a breach of the peace, the meeting may become unlawful in all those who 
speak the -words or do anything to help thoso who speak to produce upon the hearers 
their natural egcct. The speaking of the seditious words is in itself an offence in 
the speaker, bht a mere meeting for the purpose of political discussion is not in 
itself illegal unless the circumstances under which it is convened or its behaviour 
when it is convened, is such as to produce reasonable fear of a broach of the peace, 
nor do I think that bate presence at such a meeting as a heater or spectator roakM 
a roan guilty of any offence, though it may expose him to serious consequences if 
the meeting becomes disorderly and has to bo dispersed, for in such a case force 
may be used against all persons who ore present, whether they take part in the 
unlawful object of the meeting or not.” 

“ If one man uses seditions words at a meeting those who stand by and do 
nothing, although they do not reprobate them, are not guilty of uttering the e^- 
tious -words. Those even -wlio make a speech themselves arc not guilty of uttering 
seditious words unless you can gather from the language they use that they are 
endeavouring to assist the other man in ennying out that portion of his spee^, 
and by that course endeavouring to assist him in causing his words which excite 
to disorder to produce their natural effect upon the people.”* 

To prevent meetings of a seditious character the Prevention of Seditiotts- 
Meetings Act is passed. It is set out in full in the Appendix. 

PRACTICE. 

Evidence.—Prove (1) that tho accused spoke or wrote the words, or made- 
the signs or representations, or did some other acts, in question. 

(2) That he thereby brought or attempted to bring into hatred or contempt }■ 
or exdted or attempted to excite disaffection. 

(3) That such disaffection was towards His Majesty, or the Government 
of British India. 

Evidence c£ poMicaUon,~~if the manuscript of a seditious writing bo proved to 
be in the handwriting of the accused, and it be also proved to have been printed 
and published, this is e-vidence to go to the jury that it was published by the 
accused, although there was no evidence given to show that the printing 
publication were by the direction of the acensed,* 

In order to establish the fact of publication of seditious matter transniitted 
through tho Post Office it is not necessary -to prove the actual posting, nor that 
it was printed and published under the directions of the accused. If the seditio^ 
writing is shown to be in the handwriting of the accused, end it is farther proved 
that the contents were in fact printed and published, there is sufficient evidence of 
publication by him.* 

An indictment for sedition alleged ** that the defendant, amongst other words 
and matter, uttered the words and matter following," and then set out several 
sentences as though, they had been uttered continuously. The evidence showed thst 
they had not been so uttered, but that the sen tences had been selected from different 
parts of the speech, other matter intervemog between them. It was held that tb«a 
was no variance, and that if any portions of the speech omitted, varied, or controlled 
tho sooso of those parts that -were set out, the onus was upon the defendant to eboW 
it.* 

1 History of CnmmsI Lai*. VoLII,p. 38(L • Zcyvetl, (1839) 9a &P. 402. 

* Rsr Cave, J., m Bunt*. (1886} 16 Oox * ^arenrfm Narayan Adhicary, (i9U) S9’_ 

S35,360 Cat 522, 

» Cro«.<,{I848)3C!ox 12S, 
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Upon an indictment against A B and others, for unlawfully meeting together 
•with persons unknown, for the p ■ ' * ‘ ' ■••••'- i- *1 

{ I -D -,^;4r.4 -i- ... . . ■ 


assembling and attending the meeting in question.' 

Intention as gathered from other arUcIei.—Seditious articles published in the 
same newspaper, not forming the subject of the charges, on which the prisoner is 
being tried at the time, are admissible to show the intention of the person, who 
printed or published the latter.* 

Articles not forming the subject of the charge and appearing in other issues of 
the same paper are not admissible to show the intention of the writer in the article 
complained of in the absence of proof of his identity.® 

Intention as gathered from speeches not charged as seditions —^^^^le^c certain speeches 
form the subject-matter of a charge for sedition and when such speeches form 
part of a series of speeches or lectures on one topic, delivered within a short 
period of time, any of such speeches or lectures will he admissible, under s. 14 of 
the Indian E\’idcnce Act, as evidence to prove the intention of the speaker m 
respect of the speeches which form the subject-matter of the charge.* 

?r ■ ’* V’ • '’>t bailable—^Not compoundablc— 

C ■■ “ District Magistrate or Magistrate 

Chapters IV and V of the Code apply to offences punishable under this section.® 
Sacctlon,—Sanction of Government is necessary for prosecution under this 
section.* A commitment of the accused upon the evidence recorded before such 
sanction has been given is illegal.* Orders under s IOC of the Criminal Procedure 
Code should be expressed with sufficient particularity and with strict adherence to 
the language of the section. An order purported to accord sanction to prosecute 
the editor, manager and the printer of a newspaper without specifying their names, 
and contaimng a misdescription of the seditious article. On the day of the trial 
an amended order correcting the errors in the previous order was filed. It vras held 
that the prosecution was rightly instituted." Section 19G only requires that tho 
complaint should be made upon authority from the Local Government and not that 
the actual complaint must bo expressly authorired by the Local Government. A 
complaint is not defective because itdoesnotsetout the speecbes or alleged seditious 
words which form the subject-matter of the charge,* If the accused is chafed 
imder this section and also under 8.153-A the charge does not become defective 
merely because it does not set out what portions of the speech of the accused are 
within the pro\isions of this section and what arc within those of s. 153-A. 

Jurisdiction.—The offence is complete either in the district where the author 
hands over the document for the purpose of being communicated to the pubUc or 
in the district where it is sent by post for publication and is published.'* Sending 
newspapers by post from the office where they arc published to other places consti¬ 
tutes in law publication at the places where they are sent.'' 

Confiscation.—A Magistrate can order forfeiture of a newspaper or book con¬ 
taining seditious matter under s. 99-A of the Cnminal Procedure Code. 

1 Henry Jlvni, (1820) 3 B. & A. 5CG. of 1882. 

* PhanenJra Hath MuUr, (lOOS) 35 C»l. • .dptirto AmAna Bewe, (1007) 35 C*L 141; 

915. Bal GanyadJtar Tilak. (1697) 22 Bom. 112. 

* 2Ianomohan CAoir, (1910) 3S CaL 253. * Chidambaram PiUai, tup. 

« Chtdambaram Ptllat, (190S) 32 Mad. 3. *• Burdetl, (1820) 4 B. & Aid, 717. 

» Act XXni of 1870,8. 13. ** Bal GangadJiCT Tiht. tup., p. 129. 

* Cnminal Procedure Otxle, a. 190. 

’ J/ttlla AW-! BaAim, (1882) P. R. Xo 2S 
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Seditious meeting.—Stcplien^ says: ** I£ a meeting is held £oc the purpose 
of speaking seditious words to those who may attend it, those who take part in 
that design are giulty of a seditiouB conspiracy, of which the seditions words spoken 
are an overt act, and their meeting is an nnkwfal assembly. If at a meeting 
lawfully convened seditious words are spoken of such a nature as to bo likely to 
produce a breach of the peace, tho meeting may become unlawful in all those who 
speak the words or do anytljing to help those who speak to prodace upon the hearers 
Aeir natural effect. Tho speaking of the aeditioiis words is in. itself an offence in 
the speaker, but a mere meeting for tho purpose of political discussion is not in 
itself illegal unless the circumstances under which it is convened or its behaviour 
when it is convened, is such os to produce reasonable fear of a breach of the peace, 
not do I think that bare prcsenco at such a meeting as a hearer or spectator makes 
a man guilty of any offence, though it may oxposo him to acrions consequences if 
the meeting becomes disorderly and has to bo dispersed, for in such a case force 
may be used against all persona who are present, whether they take part in the 
unlawful object of the meeting or not.*’ 

“ If one man uses seditious words at a meeting those who stand by and do 
nothing, although they do not reprobate them, are not guilty of uttering the sedi¬ 
tious words. Those even who make a speech themselves arc not guilty of uttering 
seditious words unless you can gather from the language they use that they are 
endeavouring to assist the other man in carrying out that portion of his speech, 
and by that course endeavouring to assist him in causing his words which excite 
to disorder to produce their natural effect upon tho people.”* 

To prevent meetings of a seditious character the Prevention of Seditious- 
Meetings Act is passed. It is set out in full in the Appendix. 

PRACTICE. 

Evidence.-—Prove fl) that tho accused spoke or wrote the words, or made' 
the signs or representations, or i^d some other acts, in question. 

(2) That he thereby brought or attempted to bring into hatred or contempt j. 
or excited or attempted to excite disaffection, 

(3) That such disaffection was towards His Majesty, or the Government 
of British India. 

Evidence <i{ publication.—If the manuscript of a seditious writing bo proved 
be in the handwriting of the accused, and it be also proved to have been printed 
and published, this is ovidenco to go to the jury that it was published by the 
accused, although there was no evidence given to show that the printing 
publication were by the direction of the accused.* 

In order to establish the fact of publication of seditious matter transmitted 
through the Post Office it is not necessary to prove the actual posting, nor that 
it was printed and published under the directions of the accused. If the sedirio^ 
■KTiting is shown to be in the handwriting of the accused, and it is further proved 
that the contents were in fact printed and published, there is sufficient evidence of 
publication by him.* 

An indictment for sedition alleged “ that the defendant, amongst other words 
and matter, uttered the words and matter following,” and then set out several 
sentences as though they had been uttered continuously. The evidence showed that 
they had not been so uttered, but that tho sentences had been selected from different 
parts of the speech, other matter mt«rv<ming between them. It was held that there 
was no variance, and that if any portions of the speech omitted, varied, or controlled 
the sense of those parts that were set oat, the onus was upon the defendant to show 

» History of CVumnsl La-b, VoL II, p. 386. * loved, (1839) 9 0. & P. 462. 

* Pet Cavo, J., jT» Uarjt/, (1886) 16 Ci»x * Stfr«ufro Nanvan Adkicary, (ISH) 

356,3&G Cil, 522. 

» Crow, (1848) 3 Cox 123. 
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Upon an indictment against A B and others, for unlawfullj meeting together 
■with persons unknown, for the purpose of exciting discontent and disaffection, it 
was held (A B hanng presided at this meeting) that resolutions passed at a former 
meeting assembled a short time before, in a distant place, and at which A B also 
presided, and the avowed object of which meeting was that of the meeting mentioned 
in the indictment, were admissible in evidence to show the intention of A B in 
assembling and attending the meeting in question.^ 

Intention as gathered from other articles.—Seditious articles published in the 
same newspaper, notforming thesuhjectof the charges, on which the prisoner is 
being tried at the time, are admissible to show the intention of the person, -who 
printed or published the latter.* 

Articles not forming the subject of the charge and appearing in other issues of 
the same paper are not admissible to show the intention of the writer in the article 
complained of in the absence of proof of his identity.* 

latenlion as gathered from speeches not charged as seditions —Where certain speeches 
form the subject-matter of a charge for sedition and when such speeches form 
part of a series of speeches or lectures on one topic, delivered within a short 
period of time, any of such speeches or lectures will be admissible, under s. 14 of 
the Indian Evidence Act, as evidence to prove the intention of the speaker in 
respect of the speeches which form the subject-matter of the charge.* 

Procedure.—Not cognizable—Warrant—Not bailallo—Not compoundable— 
Court of Session, Chief Presidency Magistrate or District Magistrate or Magistrate 
of the first class specially empowered. 

Chapters IV and V of the Code apply to offences punishable under this section.* 
Sacetloa.—Sanction of Government is necessary for prosecution under this 
section.’ A commitment of the accused upon the evidence recorded before such 
sanction has been given is illegal.’ Orders under s. 19G of the Criminal Procedure 
Code should be expressed \vith sufficient particularity and with strict adherence to 
the language of the section. An order purported to accord sanction to prosecute 
the editor, manager and the printer of a newspaper without specifying their names, 
and contaimng a misdescription of the seditious article. On the day of the trial 
an amended order correcting the errors in the previous order was filed. It was held 
that the prosecution was nghtly instituted.’ Section 19G only requires that tho 
complaint should be made upon authority from the Local Government and not that 
the actual complaint must be expressly authorized by the Local Government. A 
complaint is not defective because itdocsnotsctouttbe speeches or alleged seditious 
words which form the subject-matter of tho charge.’ If the accused is charged 
under this section and also under s. 153-A the cbaige docs not become defective 
merely because it does not set out what portions of the speech of the accused are 
■within the pronsions of this section and what are within those of s. 153-A. 

Jurisdiction.—The offence is complete cither in the district where the author 
hands over the document for the purpose of being communicated to the pubhc or 
in the district where it is sent by post forpubheation and is published.^’ Sending 
newspapers by post from tho office where they arc published to other places consti¬ 
tutes in law publication at the places where they are sent.** 

ConOseatlon .—X Magistrate can order forfeiture of a newspaper or book con¬ 
taining seditious matter under s. 99-A of the Criminal Procedure Code. 

» Henry Hunt. (1820) 3 B. & A. SCO. of I8S2. 

* Phantndra Xath Miller, (1908) 35 C*l. • *• * •••••• *■ ••.i '1.. 

D15. •.*■-•.,••. , .., !:.• 

* ManomoJtan Chose, (1010) 33 CaL 253. • ' • «■■■-. • ■ 

* CAtJamAdfom (lOOS) 32 Msd. 3. 1 “ ■ 

* Actxxniof 1670,*. 13. . 

* Crinunal Procodore Code, b. 196. 

» J/iilli .tW«l .KjAim. (1SS2) P. R. No. 25 
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Appca to Privy Counc I^Once it Rp}*Cfirs that the principle of tho law ot 
sedition Imyc been riphtl)- undcrutowl by the local tribunal, the question whether 
those principles have liecn pro|MTly «pplM is so much in the nature of a question 
of fact and dejicmls so largely upon local comlitions that it is tliflicult for the Board 
tointcelcK on this grotimf with the conchisions nrnved at by the Courts in India.^ 

Charge—In a Sladras case Sir Arnold White ruled that a charge of an offence 
under this section is defective if it does not set out the speeches or passages in 
speeches alleged to he seditious, hut such defect docs not vitiate tlie j.rocccdings in 
virtue of ss, 220 and 537 of thp(.\Kle of Criminal Procedure.* But in a subsequent 
oasc t'vo other Judges of tho same High Court hold that if an ofTonce under this 
section is committed by wonls spoken, the reouirements of the law arc satisfied if 
the charge gives such a description of the words ui^cd as is reasonably sufficient to 
enable tho accused to know the matter with which he is charged, i.e., if the charge 
states the words used with substantial, tliough not absolute, oecurocy; and it is 
enough if the suKstance of tho words provwl to have been used is the same os that 
of the words get out in the charge. Even if tin* words or the substance of the 
words used, are not entered at all in the charge, tin's will Ire only an irregularity 
which, under s, 225 of tho Code of Criminal Procedure, will not Wtiate a 
<ronviction unlew such omission has misled the arcused and occarioned a failure 
of justice.* 

Charges under this section and a. 153*A could be joined together.* 

The charge should run ns follows:— 

I (name audojice of Mogiftrntf, </c.,) hereby charge you {nantf of accused 
gorrson) ns follows:— 

That you, on or about tlie- . day of-, at—by writing (or speakieg) 

the wor<ls {metilion ihnn) {or by signs or by \*isible representation, or otnerwise) 
brought (or attempted to bring) into hatred or contempt (or excited or atteffipt^d 
to excite disnfTcction towards) His Majesty, the King'Emperor {or the Goverament 
established by law in Britisli India), and thereby committed an ofTcnce punuhaWe 
under a, 121*A and within my cognizance (or the cognizance of the Court of Session 
or High Court). , 

And I hereby direct that you be tried fby the said Court (m coses tried 
Magislrate omit thesr trorrfs)] on the said charge. 

PuDlshmeit-—The framers of tho Code wished to draw a marked distinetjoo 
between minor offences and those of a very serious character where transporUtion 
would be the only appropriate punishment. The sentence of transportation w not 
an alternative for imprisonment as in ss. 121-A and 122.^ 


125. Wiioever wages war against the Government of aW 
Asiatic Power in alliance or at peace with the 
ny ®A.iSo Qiiecn Ot aHciiipts to irefe sncli war, ^ aW? 
Power in aiuanco -Waging of such wftr, shall DC pimishea 'Hta 
with the Queen. tyanspoWion for life, to wliich fine may be 
added, or with imprisonment of either description for a term ''ylj * 
may extend to seven years, to which fine may be added, or ^ 


£ne. 


C O M BIE N T. 


Object.—-This section restriuns a person from makiDg British 
foctifi of intrigues and enterprise for the restoration of deposed rulers or otcer 


> Kali Nath .B<jy,{lD20)23Bom. L-B-TOQ, 
6 Bom. Cr. C. 62, r o. 

* CAWamicram PtUai, (1008) 32 M»d. 3- 

• iI{/lapore Krishnagamt^ (1909) 32 3I#«. 
3S4, per Benson and ^VaUifl, JJ-, Sanfearso 


Nair, J., rfusen/ienfe in 

• Tnbkttiandas P. Man^yoltvala, (I9v») i 
Bom. L.R. 801, 

» See G. I., 1898, Bart V, p. IS. 
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like purposes. And the fulfilment of the obligations of the State to allies and 
friendly powers requires that the abetment of such schemes by its subjects whether 
by furnishing supplies or otherwise should be forbidden.^ The principle of this 
section is based upon international comity and a desire of the State to remain 
friendly \vithits neighbours.^ 

Where a person dwelling in British territory waged war with the Raja of 
Maniporc, a countrylying be 3 ’ond British India, he was punished under this 
section.® 

The offences defined in this section and ss. 126 and 127 are similar to those 
made punishable under the Foreign EnllstmcDt Act,® which applies to India. 
Sections 11 and 12 of that Act are as follows:— 

“11. If any person within the limits of Her Majesty’s dominions, and 
without the license of Her Majesty, prepares or fits out any naval or military 
expedition to proceed against the dominions of anj- friendh' State, the following 
consequences shall ensue :— 

(1) Every person engaged in such preparation or fitting out or assisting 
therein, or emploj’cd in any capacity in such expedition, shall be guilty of an 
offence against this Act, and shall be punishable by fine and imprisonment, or either 
of such punishments, at the discretion of the Court before which the offender is 
convicted; and imprisonment, if awarded, may be either with or without hard 
labour; 

(2} All ships and their equipments and all arms and ammunitions of 
"war, used in or forming part of such expedition, shall be forfeited to Her Majesty. 

12. Any person who aids, abets, counsels, or procures the commission of any 
offenco against this Act shall be liable to bo fined and punished as a principal 
offender 

1. ‘ Abets.’—See e. 107, supra 

PRACTICE. 

Evidence —Prove (1) that the Power in question is Asiatic, and in alliance, 
or at peace, with the King 

(2) That the accused waged ^rar against the Government of such Power ; 
or that the accused abetted or attempted the same. 

Procedure.—'Not cognizable—Warrant—^Not bailable—Not compoundable— 
Court of Session. 

Sanction-—Sanction of Government is necessary for pro'^ocution under 
this section.® 

Charge-—I {name and ojjice oj Magiftrate, etc.,) herebj* charge you {name of Ote 
accused) as follows:— 

That you, on or about the-daj- of-, at-, waged (or attempted to 

wage or abetted the waging of) war against the Government of-an Asiatic 

Power in alliance (or at peace) with the King-Empcror and thereby committed an 
offence punishable under s. 125 of the Indian Penal Code, and within the cognizance 
of the Court of Session (or High Court). 

.\nd 1 hereby direct that you be tried by the said Court on the said charge. 

126. Whoever commits depredation,^ or makes prepara- 

Committing tions to commit depredation, on the territories 
I’owcrm alliance or at peace with tlie Queen, 
»t powo with the sliall he punished witli imprisonment of citlier 
description for a term which may extend to seven 
years, and shall also he liable to fine and to forfeiture of any 

* M. & M. 103. « 33 A 34 Vic., a 00. 

* doweiw, (1896] SQ.B. 425,430. • Crirain»l Proeedore Ctod*. «. 104 

» Stifa Stn^k, (1865) 3 W. It. (Cr.) 14 



oy cRmsa. ' - . {crap, vj^ 

Sanctfoa-—Saaction of Governmcni is neccssarf for prosecution under this 
aection.^ 

Charge.—I {name and q^ce of Magistrate, etc.,) hereby charge yon (name of 
accused) as follows:— « 

That yon, being a public servant (mention (he office), and as such having the 

custody of-, a State prisoner (or prisoner of war), on or about the-day of- 

at-, voluntarily allowed such prisoner to escape from-, the place in which 

such prisoner was confined, and thereby committed an offence punishable under- 
s. 128 of the Indian Penal Code and within the cognizance of the Court of Session, 
(or High Court), 

And I hereby direct that you be tried by tho said Court on the said charge. 

129. Whoever, being a public servant^ and having the 
^4 custodv of any State prisoner or prisoner of war,*' 

raoLc eerrant t*.t *n* i • r 

negligently aufiering negligently sujiers siicli prisoner to. escape from 
such prisoner to place of Confinement in wliich such prisoner 
is confined, shall be punished with simple impri¬ 
sonment for a term which may extend to tJiree years, and shall 
also be liable to fine. 

COMMENT. 

The offence undor this section is like the one under s. 128, with the mirigadug- 
circumstance that the escape of the prisoner was not nllo-wed voluntarily but 
suffered ncgligeiitly. This section is similar to s. 223-which punishes the escape 
ot an ordinary prisoner under similar drcumstances. 

1, ‘ Public servant,’—Sec s. 21, supa. 

2. * State prisoner or prisoner of war.’—Sec 8. 328, supra. 

PRACTICE, 

Evidence.—Provo (1) that the accused was a public servant. ' 

(2) That he had the person m question in his custody. 

(3) That sue)! person was a State prisoner or prisoner of -war. 

(i) That tljp accused suffered snch pn'^on cr to escape from the place of confine¬ 
ment. 

(5) That the accused did so negligently. 

Procedure.—Not cognizahle—Warrant—Bailable—Not componndable—Court 
of Session, Presidency 35agistrate or Magistrate of the first class. 

SsBCtion.—Sanction of Govermnent ia required for prosecution under this 
section.* 

Chsrge- —1 (inimc and office of Magislrate, etc.,) hereby charge you (naiHC of 
accused) &-* follow-?. :— 

That you, being a public servant {mention his office), and as such having the 

custodyof--, aStatc prisoner (orprisoner of war), on or aboutthe-dayof— 

-, negligently suffereri such prisoner to escape from any place of confinement 

in which such pri«oner was confined, eml thereby committed an offence puniahaWo 
under a. of the Indian Penal Code, and withio the cognizance of the Court of 
fv-vlon (or Ibgh Court). 

And I hereby din-vt that you be tried l/y the fund Court on the said charge. 


Crissis.*! Prwfiuye Oxfc.. •. lt<. 


* lUt. 
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130. Whoever knowingly aids or assists^ any State prisoner 
Aiding escape or prisoner of War in escaping Irom lawful custody, 
rescuing or harbour- or regcuGS OF attempts to rescuc any such prisoner, 
ing such prisoner. harbouTs OF coDCcals any sucli prisoner who 

has escaped from lawful custody or, offer.s or attempts to offer any 
resistance to the recapture of such prisoner, shall be punished with 
transportation for life, or with imprisonment of either description 
for a term which may extend to ten yearn, and shall also be liable 
to fine. 

Explanation .—A State prisoner or prisoner of war, who is 
permitted to be at large on his parole within certain limits in British 
India, is said to escape from lawful c.istody if he goes beyond the 
limits within which he is allowed to be at large. 

COMMENT. 

This section uses words more extensive than those in the two preceding ones 
which contemplate an escape only from some prison or actual place of custody. 
Again, under the last two sections the offender is a public servant; under this 
section, he may be any person. 

This section is somewhat narrower in scope than s. 129. It requires that 
the rescue or assistance should be given ‘knowingly.’ 

1, ' Knowingly aids or assists.’—It is essential to show that the accused 
had a knowledge of the character in which the prisoner is confined, i.e., that he is a 
prisoner of State or of war. 

PRACTICE. 

Evidence.—Prove (1) that the person in question was a prisoner of State, 
or of war 

(2) That such prisoner was at the time in lawful custody ; or 

That such prisoner has escaped from lawful custody, 

(3) That the accused knew that such person was in lawful custody as a prisoner 
of State or of war , or 

That he knew that such prisoner had escaped therefrom. 

(4) That he aided or assisted such prisoner to escape , or that he rescued such 
prisoner, or attempted to do so ; or 

That he harboured or concealed such prisoner; or 

That such prisoner was about to bo recaptured, but the accused offered or 
attempted to offer resistance to such recapture. 

Procedure.—Not cognizable—Warrant—Not bailable—Not compoundable— 
Court of Session. 

Charge.—I {name and office of Magirtrale, etc.,) hereby charge you {name of 
accused) as follows .— 

That you. on or about the—day of-, at-, knowingly aided (or assisted, 

or offered to rescue, or attempted to rescue)-, a State prisoner {or prisoner of 

war), in escaping from lawful custody {or knowiugly harboured or concealed)-, 

a State prisoner (or prisoner of war) who had escaped from lawful custody [or 

knowingly offered or attempted to offer resistance to the recapture of-, a State 

prisoner (or prisoner of war) who had escaped from lawful custody], and thereby 
committed an offence pumshable under s. 130 of the Indian Penal Code, and within 
the cogiuzance of the Court of Session (or High Court). 

Aud I hereby direct that you be tried by the said Ck>urt on the said charge. 
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CHAPTER VII. 

OF OFFENCES RFEATING TO THE ARMV AND NAVY. 

The authors of the Code say: A few words ■will explain the necessity of 
haviiig some provisions of the nature of those which arc contained in this Chapter. 

“ It is obvious that a person who, not being himself subject to military law, 
exhorts or assists those who arc Bubjeetto military law to commit gross breaches of 
•discipline, is a proper subject of punishment. But the general law respecting the 
abetting of ofiences rtiUnot reach such a person; nor, framed as it is, would it be 
•desirable that it should reach him. It would not reach him, because the military 
delinquency •which he has abetted is not punishable by this Code, and therefore 
is not, in our legal nomenclature, an offence. Nor is it desirable that the punish¬ 
ment of a person not military, who has abetted a breach of military discipline, 
should be fixed according to the principles on which wo have proceeded in fram¬ 
ing the law of abetment. Wc have provided that the punishment of the abettor 

•of an offence ahall be equal or proportional to the punishment of the person who 

commits that offence; and this seems to m a sound principle when allied only 
to the punishments provided by this Code. But the military penal law is, and 
must necessarily be, far more severe than that under which the body of the people 
Uve. The severity of the miUtary penal law can bo justified only by reasons 
•drawn from the peculiar habits and dnties of soldiers, and from the pcculiat 
relation in which they stand to tlio Ooverjunent. The extension of such severity 
to persons not memhera of the military professions appears to us altogether 
unwarrantable. If a person, not military, who abets a breach of military dis- 
•cipline, should be made liable to a pnmshmeat regulated, according to our general 
rules, by the punishment to which such a breach of discipline renders a soldier 
liable, the whole symmetry of the penallsw would bo destroyed. He who shonld 
induce a soldier to disobey any order of a'commanding officer •would be liable to be 
punished more severely than a dacoit, a professional thug, an incendiary, a 
ravisher or a kidnapper. We have attempted in this Chapter to pro'vide, in a 
maimer more consistent with the general character of the Code, for the punish- 
imenfc of persons who, not being militaiy, abet military crimes.”^ 

Calcutta Bulc*—Sessions Judges and Magistrates -will forward to the Military 
Department of the Government of India a copy of the conviction and sentence in 
•all cases in which persons serving under the Government of India in that Depart¬ 
ment are convicted in a Criminal Court.* 

It has been brought to the notice of the High Court that Magistrates, in award¬ 
ing penalties for offences committed by native military pensioners, not infrequently 
recite their belief that such pensioners will (on con^viction) be subjected to an 
•additional penalty, in the shape of loss of pension, and that they take this circum¬ 
stance into account in deciding on the severity of the sentence passed by them on 
•the offenders. This procedure on the pari of Magistrates is incorrect, in so i&t 
it proceeds on the assumption that the penrioners thus convicted must necessarily 
forfeit their pensions. The attention of all Magistrates is invited to the terms of 
Article 496, Army Kegulations, India, Volume I, Part II, Native Troops, •which 
•governs the subject. Under that Article, the Government of India are the sole 
. arbiters on the point whether, in each case, the pension shall or shall not be reduced, 
©r •wholly withdrawn, and in consideringthia point, due weight is given by Govem- 
iment to the sentence actually awarded hy the Court in each case. Magistrates 
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should, therefore, not assume that in snch cases forfeiture of pension is an invari¬ 
able consequence of a conviction.^ 

The attention of all Sessions Judges and Magistrates of the first and second 
classes in Bengal and Eastern Bengal and Assam is invited to the following order 
of the Government of India:— 

“ In the case of a reservist of the Native Army who may be sentenced by 
a Criminal Court to transportation or imprisonment for any term exceeding three 
months, a report should be made to the Adjutant-General in India.”* 

The Punjab Ruli.—Criminal cases against military officers and soldiers should 
only be taken up by District Magistrates or Magistrates of the First Class, and this 
direction should bo strictly observed. 

2. Cases falling under ss. 154 and 156 of the Army Act, 1881, should bo dealt 
with by District Magistrates or Magistrates of the First Class who are European 
British subjects and Justices of the Peace, and by no other class or description of 
Magistrate. 

3. In every case in which a military officer or a soldier is sentenced by a 
Criminal Court to a fine of Rs. 200 or upwards, or to imprisonment otherwise 
than in default of paying a fine not amounting to Its. 200, the Court shall 
send a copy of its final order projnno motu to the immediate superior of the person 
convicted. 

4. Whenever a soldier is committed to jail, whether for trial or under sentence, 
his military rank shall always be stated in the warrant of commitment, in order that 
•due notice may be given to the military authorities of the day on which, and the 
hour at which, the imprisonment of such person will expire. 

5. AVhen a person amenable to Mffitary law is convicted of any offence 
by a Cantonment Magistrate, information in the form given below shall bo furnished 
by such Cantonment Magistrate to the superior officer of the person so convicted;— 


Xame and Bfilitftry 
rank of person 
co’i\ii3tc(l 


roBU OF ntroBSUTioK, 
OTence of 
which oonvicleJ. 


Sentence. 


Date. 


6. On all occasions on which a British soldier may have to be conveyed in 
<ustody from one place to another, whether before or after sentence, application 
should be made to the local military authorities for a military escort to accompany 
such prisoners to the jail. The employment of Indian policemen on such duties is 
strictly prohibited. 

7. The annexed extract from a letter from the Secretary to Government, 

Punjab, pointing out the consequences resulting from a sentence of rigorous impri¬ 
sonment being passed upon a soldier in Hb Majesty’s service, is published for 
Information and guidance: * 

Extract (paragraph 2) from a letter No. 3565, dated 30th October 1876, from 
the Secretary to Government, Punjab, to the Registrar, Chief Court, Punjab.— 

” (2) The Lieutenant Governor would be obliged if the Judges of the Chief 
*Court would point out to Magistrates that a sentence of rigorous imprisonment 
or hard labour, when passed upon a soldier in His Majesty’s 8er^•ice, involves 
—j,. -p—T-*:—.. —q that, consequently, though uninten- 

• ‘, ■ ■ . . ■ .. • “e, give a far higher punishment than 

; ^ ^ ^ ientenant-Governor thinks, should be 

'borne in mind by Magistrates when trying soldiers for petty offences.” 

8. Wheneii’er a Military pensioner is convicted and sentenced to imprison¬ 
ment by a Criminal Court, a report, containing information regarding the nature 
and circumstances of the offence and the amount of imprisonment to which 
the offender has been sentenced, shall be made at once direct to the Controller of 
Military Accounts of the Circle within which the conviction takes place. A 
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similar report should also he made to the rostmasler'Crencral, runjnb ond’ 
North-'WestFro/itier Trovinco, as Jlilitary |>CKsioner» in the r«ni«h arc paid through 
the Bgeficyof the Post Office, 

Crimmai Courts aiibordiwate to the District 3f«gtstrfttc will report such ciwc 
to the District Magistrate, who trill forwawl oil such reports of convictions, in his 
own or subordiante Courts, to th« C’ontroHcf, and to (he IVtmnstcf-Gencral, 
Punjab and North-West Frontier IVoxdnco. 

9. Whenever a reservist of the Indian Army is sentenced by a Criminal Court 
to transportation or imprisonment for any term exceeding three months, the 
facts arc to be reported, in the manner dMcril>ed in the last preceding para¬ 
graph, without delay to the Adjutant-General in India. 

10. The annexed letter from the Government of India in tha JliKtoryDepart- 
raciit, No. ]20r» C., dated the 23rd Jnne 1393, prescribing rules for the defence of 
soldiers charged with criminal oflences and prosecuted by Government, is puhlisliod 
for information and guidance:— 

“With reference to the correspondonceending with your letter No. 5—Camp, 
dated the 15th December 1892, I am directed to state, for the information of the 
Gommander-in-Chtof that tho Government of India sanction the adoption of tho 
following nilcs for the defence of soldiers charged with criminal offences and 
prosecuted by Gowrnment in Civil Courts:— 

(1) When soldiers are to be tried by a Civil Court (».c., a Court «*hich is not a 
Slilitary Court) upon any criminal charge, tfio local militarj' nuthoritiM (general 
officers commanding districts) should consult the District Magistrate and arrsago 
with him for tho selection and remuneration of a pleader, advocate or barrister, asr 
the importance and necessities of the ease may rc<|mrc. 

(2) The fee to bo paid to thn pleader, advocate or barrister must not exceed 
Ds. 300 per diem, when the trial is before a lEgh Court, ond Ps. 50 per diem in oU 
other cases. 

(3) It is to be clearly understood that tbo local authorities are only to appoint 
a pleader in cases where they tliink it desirable, and arc to fj.x the fee beforehand 
(subject to the maximum amouots stated above) at whatever sum may be reason¬ 
able with reference to the customnrj- rates dJ the JocaJities roureroed. 

(4) The expenditure incurred will be a militar}* charge, and will be adjusted' 
under Grant 14 of the Budget Estimates, minor bead ‘ Contingeucics.* *’ 

n. When counsel is rightly provided for the defence of a soldier at the first 
trial in the Civil Court, counsel can also be provided, when considered necessary, 
on appeal, subject to the hmitatious laid down in clauses (2) and (3) of the rules 
sanctioned in Slilitary Department letter No. 1205 C., dated 23rcl June 1893. 

Indian soldiers on leave and reservists DOt^ under training are at their homes 
and among their friends and free from military control; they are therefore in tfao 
same position as the ordinary civil population in this matter, and as such have no 
claim on Government for legal assistance if they happen to got into difTiculti'ea. 
Reservists of the Indiaa Army when called out for training or service are in 
the same position as soldiers serving with the colours, and the rubs gbove should 
therefore be held to be applicable to them. 

These rules do not apply to Native Officers.* 

131. Whoever^ abets the committing of mutiny® by an 
Abettin lautin officer, soldicT oT saUor, in the Army or Navy® of 
or attomfrtiDg to the Qwcen/ Or attempts to seduce any stich 
sodnwB soldier or officer, soldicx or saiW from his allegiance or his 
„a„riromUs<i,»y. punished with traus^Ttation for 

life, or wth imprisonment of either descrrptioit for a term which 
may extend to ten years, and shall also be hablc to fine. 

* a a It. & O., VoL IT, No, 25,. p. 183. 
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Ex])\amtion .—In this section the words“ofiicer ” and “soldier “ 
include any person subject to the Articles of War, for the better 
government of Her iHajcsty’s Army,® or to the Articles of War 
contained in Act No. V of 18G9. 

C 0 51M E N T . 

The first part of this section relates to the offence of abetting mutiny. The 
•offence contemplated is an abetment which is not followed by actual mutiny, or 
which, supposing actual mutiny follows, is not the cause of that mutiny. 

t. ‘ Whoever.’—See s. 139, infra. The offender must bo a person not 
•subject to Articles of War. 

2. ‘ hlutiny.’—The offence of mutiny consists in extreme insubordination, 

as if a soldier resists hy force, or if a nun ’ » .• • i 

military superiors, such acts proceedir 
of a military nature. Acts ofnnotous 
or civil outhorities rather than against * ^ ^ • 

mutiny.’ Where P published an article in his newspaper purporting to be a letter 
from a sympathiser of native soldiers to their address and calculated to seduce 
■soldiers of the Indian Army from their allegiance and their duty to the King- 
Emporor, and D abetted the same by printing the articles in his press, it was held 
that P and D wore guilty of an offence under this section, and that publishing 
broadcast some 3,000 copies of the letter was an act amounting to on attempt.* 

3. ‘ Navy.*—This includes Indian Marine sernce (s. 138). 

4. ‘ The Queen.'—See s. 13, supra. 

5 ‘ Army.*—The Indian Army Act of 1911 is a consolidated statute relating 

to the Government of His Majesty’s Indian Forces 

Explanation —The c.xplanatton was addc<) by Act XXVII of 1870, s, 0. 
The section is thus c.xteoded to non-combatants attached to and serving with 
the Army. The Army Act,* 1881, applies to the English Army. Act V of 1809 
is repealed by the Indian Army Act (VIII of 1911). The substantive offences 
•of which the abetment is punishable under the Code arc punishable under the 
Indian Army Act. 

PRACTICE. 

Evidence—Prove (1) that the person abetted is an officer, etc., of the King’s 
Army or Navy. 

(2) That the accused abetted him to commit mutiny ; or attempted to seduce 
him from his allegiance. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundablc—Court 
•of Session. 

Charge.—I (name and office of Magistrate, etc.,) hereby charge you {name of 
■ accused) as follows :— 

That you, on or about the-day of-, at-, abetted the commission 

of mutiny by-, an officer (or soldier, or sailor), in the Army (or Navy) of the 

King-Emperor [or attempted to seduce—an officer (or soldier, or sailor) in the 
Army (or Navy) of the King-Emperor from his allegiance (or duty)], and thereby 
• committed an offence punishable under a. 131 of the Indian Penal Code, and within 
the cognizance of the Court of Session (or High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 


‘H. tM. 112. 1907. 
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132. Wlioever’ abets® tbe committing of mutiny by an 

Abctrapnt oi soWier or sailor, in the Army or Navy of 

ttntfay.a mutiny is the Queen, shall, if mutiny., be committed in 
®°osequonce of that abetment,® • he jiunished tvith 
death or -mth transportation f orlife, or imprisonment 
of either description for a term which may extend to ten years, 
and shall also be liable to fine. ' ■ - ' 

COMMENT. 

Tills section punisliea tlie abetment of mntiny when mutiny is committed 
In consequence of that abetment. It therefore prescribes enhanced penalty. 

1. ‘ Whoever.*—See s. 139, infra. 

2. * Abets.’-—See s. 107, supra. 

3. ‘ Committed in consequence of that abetment.*—An act or offence is 
comndtted in consequence of abetment, when it is comrfiitted in consequence of 
the instigation, or in purauance of the conspiracy, or with the aid which constitntes 
the abetment.^ 

PEACTICE. 

Evidence.—Prove (1) the abetment of mutiny as in s. 131. 

(2) That mutiny was committed in consequence of such obetment. 

Procedure.—Cognizable—^Warrant—Not bailable—Not compoundable—Court 
of Session. 

Charge.—I (fianw and ojke of MagistratCf etc.,) hereby charge you {name of 
accused) as followa;— 

That you, on or about the——day of—, at—, abetted the commission 

of mutiny by-, an officer (or aoldier or sailor) in the Army (or Navy) of the 

Eang-Emperor and mutiny was committed in consequence of that abetment, 
and thereby committed an oSence punishable under s. 132 of the Indian Penal 
Code, and within the cognizance of Court of Session (or High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 

133. "Wlioever^ abets^ an assault* by an officer, soUlier or 
Abotmeucof sailor, in the Army or Na-sy of the Qiioen,* on any 

aasauit by soldier superior officer* being in the execution of Iris office,^ 
o o?! ^ punished with imprisonment of either 

wbon in execution description for a term whicli may extend to three 
ofbisoffiM. years, and shall also be liable to fine. 

COMMENT. 

This section punishes abetment of assault which is not committed. Tlie next 
section pumshes similar abetment where the offence is committed. 

1. * Whoever.’—See s. 139, infra. 

Z. 'Abets.’—See8.107,supre. 

3. ‘ Assault' —The assault hero meant may probably be that which the 
Mutiny Acta and Articles of War provide against, namely, the striking a superior 
officer, or using or offering any violence gainst him when he is on duty. As to 
the definition of ‘ assault,’ see a. 351, infra. 

4. ‘Th« Queen.*—See a. 13, etipra. 


* Se« Exptn. toe, I05,*vpra. 
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5. ‘ Superior officer.’—-These words of course exclude from this proWsion 
such assaults as one private soldier may commit on another. But they clearly 
comprehend all officers whether commissioned or non-commissioned—for a non¬ 
commissioned officer is a superior officer in relation to a private soldier, as a Captaini 
is to Subaltern, and the Commanding Officer of a Regiment to all the officers and 
men under his command.^ 

6. ‘ Execution of his office.*-—It is an inteparable part of this oitence 
that the officer should be assaulted while in the execution of his office. An officer 
is in the execution of his office not only when he is performing a prescribed duty, 
but also when he is discharging a duty arising out of the exigency of the moment.. 
Thus an officer seeing a soldier out of quarters after hours, or improperly dressed 
or drunk in the streets of a town, or transgressing any order or usage of the service, 
would at all times be in the execution of his doty and therefore of his office, in order¬ 
ing the soldier to his barracks or directing such other measures as might be necessary. 
It must, however, be remembered that an important ingredient in the soldier's 
oflence is, that he offers violence knowingly to his officer. If he strikes a person, 
whom he or his abettor really does not know to be an officer, the offence of abet¬ 
ment which is here made punishable so severely, has not been committed by the 
person who abets the blow.* 

PRACTICE. 

Evidence.—Prove (1).’ . ’ ’ • 

(2) That the person t. • ‘ . S’. ,-y, 

(3) That the assault t • . ’ • . 

(4) That such officer was at the time in the execution of his duty. 

Procedure.—Cognisable—Warrant—Not bailable—Not compoundable— 

Court of Session, Presidency Magistrate or Magistrate of the firet class. 

Charge.—I (name and ojice of Ma/ft$tratc, eic.,) hereby charge you (name of 
accused) as follows 

That you, on or about the—day of——, at—, abetted an assault 
—an officer (or soldier, or sailor) in the Army (or Navy) of the King-Emj»rof 
on—a superior officer being m the execution of his office, and thereby committed 
an offence pumshable under s. 133 of the Indian Penal Code and within my cogni¬ 
zance) or within the cognizance of the Court of Session). 

Andlherebydirectthatyoubetriedfbythe said Courtfi'n coses triedbt/Magis 
trate omit these «ords)] on the said charge. 

134. Wioever' abets" an assault by an ofiiccr, soldier or 
0 ( .«h sailor, in tlic Army or Navy of tlic Qiioon,“ on any 
Msanit If the Msanit superioT officer bciiig in the execution of his office, 
u committed. shall, if sucli assault* lie committed in coiuscqucnco 

of tlmt abetment,* be punisherl with imprisonment of either de¬ 
scription for a term which may extend to seven years, and shall also 
be liable to fine. 

COMMENT; 

This section punishes the abetment of an assault when such assault is commit¬ 
ted in consequence of that abetment. It stands in the same raUtion to s. 133 just 
as s. 132 does to 8. 131. 

1. * Whoever.*—See s. 139, infra. 

2. ‘Abets.*—See e. 107, vupro. 

* lUi. 
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3. * Queen. ^—See s. 13, Au/)m. 

4. 'Assault/—Sec a. 351, wjro. 

-5. Mn consequence of that abetment/—See Explfiuntton tf> n. 109. 
p 11 A C T I e E . 

Evidence.—Provo (1) that the necnswl trns guilty nf acta ot abetment. 

(2) That tho asa.anlt'svns committwi. 

(3) That It was committed in coh'tcqucnco of the nhetment. 

Protedur(!.-CQpnizat)k-Warrnnt—Xot lailabV-Xat cnm[>oundaHe— 

■Court of Session. 

Charge—I {tmmr an>l ofice of Moyhlratr, Wc.,) lier^hy charji*' you {name of 

ucciidcd) as follows, u t 

That you, on or about the-ilny of-, at—, nWlted an assault which 

was committed by-, an oflicer (or soldier, or sailor) m the ^ 

of tho King-Emperor on—a superior officer l>eing in tho execution of Ins omcc, an 
thereby committed an ofTeiico punishable under a. 134 of the Indian i ena ck , 
-and within the cognizance of the Court of Session (or Iligh Court). ^ 

And I hereby direct that you \k tried by the said Court on the s.nd charge.^ 

135. Wlioovcr’ abets? tlic desertion’ of anj- officer, soldier 
Ah.tm«r,toi or soilor,* ill tho ilxiiiy or Navy of 
dffiortion o( soidior shall 1)0 p.iiiislicd witli imprisonment of either 
orsaiior, description for a term which may extend to tn-o 

years, or with fine, or with both. 

COMMENT, 

Offences referred to in this and the next scolion nro also 
tho Army Act. The section is somewhat ambiguous. It docs not say 
desertion abetted under it must take place or not. 

1. ‘ Whoever.*—See s. 139, infra. 

2. ‘ Abets.’—See a. 107, fupra. 

3. ‘ Desertion.*—The offence of desertion from tho Army or Navj 

in this, that the officer, aoidter, or sailor is unlawfully absent from ms an y, 
has no intention of returning to it Whether he departs ^ .jou 

regiment, or, whether, having leave of absence, ho overstaj-s his leave, if Ms in en 
is not to return to Ms duty and his regiment, he .3 a deserter Thisj, 
to return is essential to desertion, and, without it, the offence becomes one wM 
is known m Slibtary Law aa “ absence without leave, an offence of a much bgo 

‘ Soldier.*—The word ‘ soldier' must be interpreted as m 
to a. 131, infra. The definition of the word * soldier given m the Indian Articles 
-of War is expressly confined to those Articles and is a very hraited one. 

5. ‘ The Queen.*—See s. 13, gupra. 


p'r A C TI C B . 

Evidence.—Provo (!) that the jeraon instigated was an officer, etc., in tha 
King’s Army or Navy. 

(2) That the accused instigated such person to desert. 

Procedure.—Cognizable—Warrant—Bailable—Not compoundabk—Pre«d- 

•ency Jlsgistrate or Magistrate of the firat or eedond class. 

1 See the Army Act {ATLII of ISII). ss. 29 * Sri Natetu, (1919) P- L R- No< 102 of 

and 114. ' 1020- 
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Charge—I {name and office of MagistreUCt eic.,) hereby charge you {name of 
aecueed) as follows;— 

That you, on or about the-day of — at -, abetted the desertion of- , 

an officer {or soldier, or sailor! in the Amy (or Navy) of the King-Emperor, and 
thereby committed an offence punishable under's. 135 of the In^an Penal Code, 
and within my cognizance. 

And I hereby direct that you be tried on the said charge., 

136. Whoever,^ except as hereinafter excepted, Imo'^ing or 
having reason to believe that an officer, soldier or 
^Harbouringd^ert- ^ Army Or Navy of the Queen,® has 

deserted, harbours® such officer, soldier or sailor, 
shall be punished vith imprisonment of either description for a 
term •which may extend to two years, or with fine, or with both. 

Exception.—Tlhh provision does not extend to the case in 
which the harbour is given by a wife to her husband. 

COMMENT; 

A person harbouring a deserterisan‘accessory after the fact.’ Thegist of the 
offence is concealment of a deserter to prevent his apprehension. Exception is 
made only in the case of a wife. The word ‘ harbour ’ isdehned in s. 216-B, hut 
that definition is only applicable to ss. 212, 216 and 216-A. 

The offence under this section is also punished by the Indian Army Act, 
1911, a. 30. 

1. ‘ Whoever.’—Sec s. 139, tnfra. 

2. * Thp Queen.’—See a. 13, supra. 

3. * Harbours.'—^That is, conceals such deserter; or aids or assists him 
in concealing himself, or aids or assists to his rescue.® 

PRACTICE. 

Evidence.—Prove (1) that the person in question was an officer, etc., in the 
King's iVrmy or Navy. 

(2) That such i>*'r8on had deserted. 

(3) That the accused harboured auch person. 

(4) That the accused when he so harboured knew or had reason to believe that 
such person was a deserter. 

(5) That the accused is not the wife of such person. 

Procedure.—Cosnirable—Warrant—Railable—Not compouudable—Presid¬ 
ency Magistrate or Magistrate of the first or second class. 

Charge.—I {name and office of <Vc.,) hereby charge you {name of 

aecufcd) as follows 

That you, on or about the—day of-, at—, knowing, or having reason 

to believe that—, an officer (or soldier, or sailor) in the Army (or Navy) of the 
King-Emperor had deserted, harboured such officer (or soldier, or sailor), and there¬ 
by committed an offence punishable under s. 136 of the Indian Penal Code, and 
within my cognizance. 

And I hereby direct that you be tried on the said charge. 

137. The master or person in charge of a merchant vesjsej, 
board of which any deserter from the Armv 
TO bftitvi ra«rcb«ii or Na\y of the Queen hj concealed, shall, tUou'’b 
we) throufh n«. ignorant of such concealment, i>e liable to a 

f«o ni*. «■. exceeding fix'e lmnda"<l nijie^fs, if lie 

* Swtbs Array Art. ISM) (A3 Vte^c. 4). •- 1^3(2). 



271 


or CfttMR*'. 


(chap. vir. 

might have known of .such concoaUnent hnt for some neglect of 
his duty ns such master or person in cluirgc, or hut for romc 
want of discipline on hoard of t!ie vessel. 

0 0 M K X T. 

Untler this pcction tho rnptaui of ft mt'rchnnt vc*^*'! in whirh iv hw 

concealed himself is jnini'hed for his criminal n'*j!ligence in allowing tho clescrtcr to 
be on bonrtl. 

PUACTICK. 

Evidence.—Prove (1) that the jjcrson tn queolinn is a deserter from the 
King’s Army or Xnvy. 

(2) That such deserter was conceahd in n merchant vessel. 

(3) That the nccused was, at the time ofauch concealment, the master or person 
in charge of auch vessel. 

(4) That the accused was guilty of neglect of dtitVi as such master or person 
in charge; or was guilty of want of discipline on l>oatu. 

(5) That auch neglect of dpty» or want of discipline, was the cause of such 
concealment. 

Procedure.—^Xol cognitahlo—Summons—Bailahl**—Xot compoundable— 
Presidency Magistrate or Mogiatmto of the firat or Mcond class—Triable san* 
manly. 

Charge^! (name and oj^cc o/ Moyhtratft rtc.,) hereby charge you {name of 
flceiwfd) ft8 follows 

Xhat——, a deserter from the Army (or Navy) of tho King'Emporor, had 
concealed himself on or about the—-day of—at—, on board—a merchant- 
vessel of which you arc the master (or |)eraon in charge) through your neglect of 
duty ns such mister (or person in charge) [or through your want of discipline on 
board tho said vessel] and that you havo thereby committed on odenco ponishable 
under s, 137 of tho Indian Penal CJodo and within my cogniranco. 

And I hereby direct that you be tried on tho said charge. 

138. AVlioover' abots* what lie knowB to be an act of 
insubordination by an officer, soldier or sailor, in 
Abet^^ oi Ml tbo Army or Katy of tlic Queen,* sball, if 

insubordinatiou^becommitfedin conseqiionc® 
of that abetment, be punislicd ^itli imprisonment 
of either description for a term which may extend to six months, 
or with fuie, or ■with both. 

COMMENT. 

This section pumshes me master or person in charge of a merchant ship 
board of which a deserter has concealed himself. Tho master is liable oven though 
he is ignorant of such concealment. 

In this section it is expressed as part of the definition of the offence that the 
abettor knows the quality of the act abetted, that is, he knows it to be an act of 
insubordination. 

1. ’ Whoever.’—See s. 139, infra, 

2. ‘ Abets,*—See s. 107, supra. 

3. ‘ The Queen.*—See s. 13, supra. 

4. ‘ Act of insubordmation,*—Any wilful breach of discipline on the part 
of a soldier or sailor will constitute an act of insubordination. The Army Act 
of 1890, 8.10, defines what insubordination is. It says 
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** Every person subject to Military Law who commita any of the following 
offences; that is to say:— 

(1) Being concerned in any quarrel, fray or disorder refuses to obey any 
officer (though of inferior rank) who orders him into arrest, strives or uses or offers 
violence to any such officer ; or 

(2) Strives or uses or offers violence to any person, whether subject to Military 
Law or not, in who'»e custody ho is placed, and whether he is or is not his superior 
officer; or 

(3) Besists an escort whose duty it is to apprehend him or leave him in 
charge ; or 

(4) Being a soldier, breaks out of barracks, camp, or quarters, shall on convic¬ 
tion by Court-martial be liable, if an officer, to be cashiered, or to suffer such less 
punishment as is in this Act mentioned, and if a soldier, to suffer imprisonment, 
or such less punishment as is in this Act mentioned.” 

The Indian Army Act, 1911, s. 28, also specifies the cases of insubordination, 

PRACTICE. 

Evidence.—Prove (1) that the act was one of insubordination. 

(2) That the person guilty of such act was an officer, etc., in the King’s Army or 
Navy. 

(3) That the accused abetted such officer in doing such act. 

(4) That the accused at the time knew the same to be an act of insubordina¬ 
tion. 

(5) That such act of insubordination was committed in consequence of such 
abetment. 

Procedure.—Cognizabl^Warrant—^Bailable—^Not compoundable-Presidency . 
Magistrate or Magistrate of the first or second class—Triable summarily. 

Charge.—*! (name and ojjice of Magutrate, etc.,) hereby charge you {name of 
occuaed) as follows:— 

That you, on or about th e day of—, at , abetted what you knew 

to be an act of insubordination by-, an officer (orsoldier, or sailor) in the Army 

(or Navy) of the Elng-Empcrot and such act of insubordination was committed in 
consequence of the said abetment, and thereby committed an offence punishable 
ondei s. 138 of the Indian Penal Code, and within my cognizance. 

And I hereby direct that you be tried on the said charge. 

Application of 138-A. The foregoing sections of tliis Chapter 
forcing apply as if Her Majesty’s Indian JIarine 

iiariDo Senrico. Service Were comprised in the Na^y of the Queen. 

COMMENT. 

This section was inserted by the Indian Marine Act, 1887.^ It merely extends 
the significance of the expression “ Navy of the Queen.” 

139. No person subject to any Articles of War for the Army 
or Navy of the Queen, or for any part of such 
Army or Navy, is subject to punishment under 
this Code for any of the offences defined in this 

Chapter. 


COMMENT. 

The object of this section is to specify definitely that persons subject to Military 
Law will not be dealt with under the Code for offences defined in this Chapter. 


» Act XIV of 1887,«. 79. 
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140. Wlioevor, not being a soldier in the Military or Naval 
sorvioa of tbo Qacen,* , wears any garb or carries 
c.Sng'foS'usS “"y token resembling any garb^ or token used by 
by >ii!dte, suctt a soloiet, - witli tbe intention that it may be 

believed that ho is such a soldier, shall bo punished 
with imprisonment of either description for a term which may 
extend to three months, or ivith fine which may extend to five 
hundred rupees, or with both. 

COMMENT; 

The giafc of the offence herein made penal is the intention of the accused wearing 
tHe dress of a eoldier for tho purpose of inducing otfiers to believe that ho is in . 
service at the present time. Merely wearing a soldier’s garb without the specific 
intention is no offence. Otherwise actors putting on every kind and shade of 
uniform will be hauled up under this section. Similarly persons using cast-o2 
nniforma of soldiers will not be liable. 

• No fraudulent intention is made a part of tho definition, 

1. * The Queen.*—Sec s. 13, supra. 

2. * Soldier.*—This section, assuming that soldiers only and not sailors w^r 
a distinguiebing dress, accoutrements, otc., provides a punishment for those who 
personate soldiers, 

PKACTICE. 

EWdeuce.—Prove (1) that tho accused wore tho garb or carried the token 
in question. 

(2) That snoh garb or token resembled that used by soldiers. 

(3) That tbe accused was not a soldier. 

f4) That the accused wore tho garb or carried tho token with the inteflhon 
that it might be believed that ho was a soldier, «to. 

Procedure.—Cognizable—Summons—Bailable—Not compoundable—A a y 

Magistrate—Triable summarily. 

Chari^,—I {name and office oj Magistrate, etc.,) hereby charge you {name of 
accused) as follows:— 

That you, not being a soldier in the Military (or Naval) service of the KiQg* 

Emperor, on or about th e-d ay of—at -, wore {epecify tkegarh) [or earned 

-, a token resembling {specify it) [or used by such soldier)] with the intention 

that it might be believed that you were such a soldier, and thereby conmaitted sa 
offence punishable under s. 140 of Jhe Indian Penal Code, and within my cognize 

And I hereby direct that you be tried on the said charge. 



CHAPTER VIII. 

OF OFFENCES AGAINST THE TUHLIC TRANQUILLITV. 

These offences hold a middle place between State offences on the one hand, 

J _: ♦».„ V«„.. „t *t,«, -v.« Jn 

blies of persons who, whether they assemble tumultuously or otherwise, have a 
common unlawful purpose in their minds, the execution of which will disturb 
public order and excite alarm.^ 

This Chapter deals with assemblies as a menace to the public peace, in a simple 
. i-t/—4 -. ij-i _i4.u persistence in such menace 

* ■ ! ' . ■ ‘by rioting in a simple form 

so deals (s. 149) with the 
^ \ ' • ' • ‘ • . ‘y for any offence committed, 

by the members comprising it. The remaim'ng sections deal with connected 
offences and with offences connected with affrays. * 

As to the duty to give information of offences punishable under ss. 143, 144, 
145, 147 or 148, see the Code of Criminal Procedure, ss. 44 and 45. 

As to dispersion of unlawful assemblies, see the Code of Criminal Procedure, 
Chapter IX. 

141. An nssombly of five or more^ persons is designated 
TT. i V, an “ unlawful assembly,” if the common object* 
nan y. pcrsoiis Composing that assembly is— 

First .^—To ovora\re by criminal force, or show of criminal 
force, the Legislative or Executive Government of India, or the 
Government of any Presidency, or any Lieutenant-Governor, or 
any public servant in the exercise of the lawful power of such public 
servant; or 

<Sccon(f.^—To resist the execution of any law, or of any legal 
process; or 

Thirds —To commit any mischief or criminal trespass, or 
other offence; or 

Fourths —By means of criminal force, or show of criminal 
force to any person, to take or obtain possession of any property 
or to deprive any person of the enjoyment of a right of way, or 
of the use of water or other incorporeal right of which he is in pos¬ 
session ox enjoyment, or to enforce any right or supposed right; or 

Fifth .'’—^By means of criminal force, or show of criminal force, 
to compel any person to do what he is not legally bound to do, or 
to omit to do wh at he is legally entitled to do. 

Explanation .^—^An assembly, which was not unlawful when 
it assembled, may subsequently become an unlawful assembly. 


» M. &SI. 118. 


Rasvl, (1888) P. R, No. 4 of 1880. 
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140. “Wlioever, not being a soldier in tbe Sfilifcary or Naval 
service of tbe Queen, ^ wears any garb or carries 
wiring garb w jesembliiig any garb or token used by 

such a soldier, ® with the intention that it may bo 
believed that he is such a soldier, shall be punished 
with imprisonment of either description for a term which may 
extend to three months, or with fine which may extend to five 
hundred rupees, ox with both. 

COMMEJ^T; 

Tho gist of the offence hetein made penal is the intention of the accused wearing 
the dress of a soldier for the purpose of inducing others to believe that he is in 
service at the present time. Merely wearing a soldier's garb without the specific 
intention is no offence. Otherwise actors putting on every'kind and shade of 
unifoTto will be hanled up under this section. Similarly persons using cast-off 
uniforms of soldiers will not be liable. 

Nq fraudulent intentaos. is made a part of the definition, 

1. ‘The Queen.'—See 8.13, snpro. 

2. * Soldier.*—This section, assumiog that soldiers only and not sailors wear 
a distinguishing dress, accoutrements, etc., provides a punishment for those who 
personate soldiers. 

PEACTICE. 

Evidence.—Prove (1) that the accused wore tho garb or carried the token 
in question. 

(2) That such garb or token resembled that used by soldiers, 

(3) That the accused was not a soldier. 

(4) That the accosed wore the garb or carried the token with the mtontion 
that it might bo boliored that ho was a soldier, etc. 

Procedure.—Cognizable—Summons—^Bailable—Not compoundahle—^An y 

hlagistrate—Triable sammarily. 

Cliarge.,—I (name and ojftce of eto,^ hereby charge yon {nam* of 

accused) as follows;— 

That yon, not being a soldier tn the Military [or Naval) service of the Kic^ 

Emperor, on or about th e —-day of-at-, wore {specify the garb) [or 

——, ft token resembling {specify lY) (or used by aucK soldier)} with the intention 
that it might bo believed that you were such a soldier, and thereby cotonuited 
offence punishable under fi. 140 of fhe Indian Penal Code, and within my cogmrsnee. 

And I hereby direct that you bo tried on the said cha^e. 
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SECS. 142-143.] OF OFFENCES AGAINST TEE PUBLIC TRANQUILLITY. 

Ko one is a member of an unlairfnl assembly unless he is aware of the facts 
that render that assembly an unlawful one and intentionally joins or continues in 
it.^ 

In order to find the common object of an unlawful assembly at the beginning, 
it is not a legitimate method merely to take all the actual offences committed by 
it in the course of the riot, and to infer that all these were originally part of its 
common object, but must normally be based on more evidence than the mere acta 
themselves.* 

3. First clause.—The third clause of s. 121-A provides for a conspiracy to 
overawe Government of India. 

‘ To overawe,’—A person kept by superior influence in awe, so that ho fears 
to do that which he has a mind and will to do, and which the law empowers him to 
do, is overawed. But the common object which makes an assembly ‘unlawful’ 
is an intent to overawe by criminal force, or by show of criminal force. To carry 
a conviction under this head the common object of the persons composing the 
assembly must have been to overawe a pubhc servant; the mere fact that their 
action (fid overawe such public servant is not in itself sufficient. A crowd of per¬ 
sons, assembling to see what the police officers were doing in arresting a person 
who had escaped from lawful arrest, who do not use force or show of force, does 
not form an unlawful assembly,* 

As to the definition of ‘criminal force’ see. s. 350; of ‘Government of India,* 
8.16; of‘Government,’B. 17 ; of ‘Presidency,* a. 18; of‘public servant,’s. 21. 

4. Second clause.—Kesistance to some law or legal process connotes eome 
overt act, and mere words, when there is no intention of carrying them into effect, 
are not sufficient to prove an intention to resist. The conduct of an assembly ancl 
refusal of the members of it to disperse after being ordered to do so will constitute 
an overt act and establish a common object to resist within the meaning of this 
clause * 

‘ Law-* —A notification issued by an executive authority in exercise of a , 
conferred by statute is as much a part of the law as if it had been inc 
within the body of the statute at the time of its enactment.® 


one.® 

Cases.—Resistance fo an onlawful ssarch.—Where a number of persona 
an attempt to search a house which was being made by officers, who had 

*v--- ’ ), it was held that the . 

■ • I ’ ' conducted under 8. 143.* 

• •! their property and of 

rights, real or supposed, resisted the execution of an order which was made 
authority by a Collector, and in so resistingdid not use more force than was 
for the purpose.® 

Resbtanee to an order under Polite Art.—^^*he^e the S' 

Police issued a notice under s. SO of the Police Act, pr^hi’' ' 
associations, or assemblies started or formed byany cia«a 


» CanawUAi Soma, [1922] IL W. X. lOI. 
» Ibid, 

» Lalji. (1P24) 23 A. L J, R. S2. 

* IVr Uetbek. J., in UetKid, (1922)2 
Pat 134, 

* IVr Mulbrk and Cbotta, JJ., la iMt 


1 >M. J. con/ro. 

* C'm CbafOH . 

» .VaraiR. (1ST5) 7 *. 

• .Vil4a.fey>.(lSS3) I 
CLaraii StmyK, iq^v 
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lAW or ciuMEa. 


[CTiAf. Tin. 

142. Wlioever, lioing nware of facts ivfiicli render any assemUy 

an uidttTvfiil assembly, intentionally joins that 
nssombl}-, or continucs'’in it, is said to bo a member 
of nn nmwnfta nswcminj*. 

143. 'Wliocvoi is a member of an unlawful assembly, sbali 
Pimuhmnt punislicd Tvith imprisonment of cither descrip- 

’ tion for a term which may extend to six months, 

or with fine, or with both. 

COMMENT. 

Tho essence of on offence timfer s. 143 w the combination of several persons, 
tinitcd in the purpose of committing o crimmnl offence, and that consensos of 
purpose is itacU an offence distinct from th<* criminal offence which these persons 
agree and intend to commit.^ 

The intention indicated by the heading of this Chapter is to constitute certain 
acta, which endanger the public peace, into offences against public tranqtdllity. 

f!"'!':! rf •. 1 11 “ T- a V“.'^ not only to the 

, • ■' *• i 1 to the specific 

, , s j.• • • • s •. • ,jjy / • ........ » The common 

object of the assembly must bo ono of the five objects mentioned in the section. 
Thus, an assembly /or the purpose of gambling does not constitute an oalaw/nl 
aasombly.’ 

1. 'Five or'more.’—The assembly must consist of five or more jwrsocs, 
having one of the five specified objects as their ‘common object.*' ^hete, of 
five persons conwted, it was found os regards two of them that there had bwn 
no common object it was held that the conviction of the others could not bo main* 
tained as there must have been five persons who had a common object before them 
could bo an unlawful assembly.* 

An unlawful assembly according to common Jaw in England is an assemWy 
of three or mote persons for purposes forbidden by law. 

2, ‘ Common object.’—The essence of the offence is the common ohject 
of the persons forming the assembly. Whether the object is in their minds when 
they come together, or whether it occurs to them afterwards, is not matenah 
But it is necessary that the object should be common to the persons who compose the 
assembly, that is, that they shouW off be aware of it and concur in it. It seems 

■■ ■’ ■ .....* into effect 

• , .. • ■ ■ . d to arrange 

^ , • . ... ■ ' , ■ I a 

between object and intention, for, though the object of an assembly is common, tic 
intentions of the several members may differ and indeed may be similar only m 
respect that they are all unlawful.’ Membera of an unlawful assembly 
have a community of object only up to a certain point, beyond which they may 
differ in their objects, and the knowledge possessed by each member of what is 
likely to be comimtted in prosecution of their common object will vary, not only 
according to the information at his command, but also according to the extent to 
which he shares tbs community of object.® 


I MaUi Venltanna, (1922) 46 Mad. 257. (Cr.) i7; ^itmcs^or Bai, (1893) 12 A. W. S 

* Per Msttusami Ayyat, j., in Tlrdkadut 169. 

(1890) 14 Mad. 126. ISO. . * xr. .. .. r., ,, -.r t t '’S.'!. 

» (1880) I Weir 66. i 

* Bmtra Khan, (1868) P, R. No. 34 of ’ ; ■ i : Jom. 

186S; AosifcwACA»t>HferI>a«?, (1873)20^.15. ' . . ■ . : . r- 

<Cr.)78} OAolam Mahtrmsd, (1874)22 W.R. ' . ■ , ' ' . . 
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SECS. 142-143.] OF OFFENCES AGAINST TOE PUBUC TBANQUIUJTY. 

No one is a member of an unla\rful assemblj’ unless be is aware of tbo facts 
that render that assembly on unlawfol one and intentionally joins or continues in 
it.* 

In order to find the common object of on unlawful assembly at the beginning, 
it is not a legitimate method merely to take all the actual offences committed by 
it in the course of the riot, and to infer that all these were originally part of its 
common object, but must normally be based on more evidence than the mere acts 
themselves.* 

3. Pint clause.—The third clause of s. 121-A provides for a conspiracy to 
overawe Government of India. 

‘ To overawe.’—A person kept by superior influence in awe, so that he fears 
to do that which he has a mind and will to do, and which the law empowers him to 
do, is overawed. But the common object which makes an assembly ‘unlawful* 
is an intent to overawe by criminal force, or by show of criminal force. To carry 
a conviction under this head the common object of the persons composing the 
assembly must have been to overawe a public servant; the mere fact that their 
action (fid overawe such public servant is not in itself sufficient. A crowd of per¬ 
sons, assembling to see what the police officers were doing in arresting a person 
who had escaped from lawful arrest, who do not use force or show of force, does 
not form an unlawful assembly.* 

As to the definition of ‘criminal force’ see. s. 350; of ‘Government of India,’ 
8.16; of‘Government,’8.17; of‘Presidency,* s. 18; of‘pubh’c servant,’s. 21. 

4. Second clause.—Besistance to some law or legal process connotes some 
overt act, and mere words, when there is no intention of carrying them into effect, 
are not sufficient to prove an intention to resist. The conduct of an assembly and 
refusal of the members of it to disperse after being ordered to do so will constitute 
an overt act and establish a common object to resist within the meamng of this 
clause.* 

* Law.* —A notification issued by an executive authority in exercise of a power 
conferred by statute is as much a part of the law as if it had been incorporated 
within the body of the statute at the time of its enactment.* 


Cases.—Resistance to an unlawful s»rcb.—^Where a number of persons resisted 
an attempt to search a house which was being made by officers, who had not the 

—:** j.,;—-.-ii iL-- i. -3^ it was held that the persons 

’ ■ . ■ '. ' convicted under s. 143.It 

. , . tf their property and of their 

rights, real or supposed, resisted the execution of an order which was made without 
authority by a Collector, and in so resisting did not use more force than was necessary 
for the purpose.® 


Resistance to an order under Police Act.—Where the Superintendent of 
Police issued a notice under s. 30 of the Police Act, prohibiting any processions. 
Associations, or assemblies started or formed by any class of persons within a certain 


‘ Oanapathi Sarma, [19231 iL W, N. 104, 
» Ibid. 

* Lalji, (1924) 23 A. L. J., R 32. 

* Per U^bek, J., in Abdul Bamid, (1922)2 
Pat. 134. 

* Per MuUick and Contta, JJ„ in ibids 


Das, 3. eonlra, 

• Vma Charon Singh, (1901) 29 CaL 244. 

’ A'aroin, (1875) 7 X. W. P. 209. 

• A’lXX'o Jogt, (18S3) 1 Weir G4. See Utna 
CAsran Singh, aup 
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area, otherwise than un^er a license^ for a period of three months, it was held that 
if five persons joined or remained in any unlicensed- procession, association, or 
assembly Tvitbin such area, after it was ordered to disperse, and if such persons 
•were acting together ■with the common object that the person who had convened 
the assembly or association or promoted the procession should resist the execution 
of tie Superintendent’s order, then each of such fivo persons would be a member 
of an unlawful assembly unless ho -was unaware of the fact that no license had 
been obtained.* 

5. Third clause.—This clause. specifies only two oSences, vtr., mischief 
and criminal trespass, but the -words “or other offence’’’seem to denote that 
all offences are included though only two are enumerated in a haphazard way. 
This construction is borne out by the fact that the word “ offence ” has been given 
a wider significance in this clause (sec s, 40).' * Offence ’ under this clause means 
a thing punishable under the Code, orunder any special or local law if punishable 
rinder such law with impnaonment for a term of six months or upwards, whether 
■with or without fine (s. 40). 

As to the definition of ‘ mischief,’ see s. 425; of ‘ criminal trespasa,’ s. 441. 

An assembly of five or more persons becomes an unlawful assembly if the 
common object is not to arrest persons who commit an offence but to subject 
to humiliation persons who intervene on behalf of the offenders.* 

6 . Fourth clause.—The act falling within the purview of this clause is 
made punishable owing to the injurioua consequences which it is likely to cause to 
the public peace. But this clause does not take away the right of private defence 
of property which belongs naturally to every man and which has been legalized und 
justified by the Code, It ought not to affect cl. (2) of s. 105, which allows a person to 
recover the property carried away by theft. 

This clause is meant to prevent the resort to force in vindication of supposed 
rights. It makes a dUtinction between an admitted claim or on ascertained right 
and a disputed claim.* , , . 

‘To enforce any right or supposed right.*—This would seem to make a d^oR 
into (1) rights in actual enjoyment when interfered -with; (2) rights claimeo. 
though not in actual enjoyment -when interfered with.^ The phrase *to enforce » 
right* can only apply when the party claiming the right has not possession over the 
subject of the nght, and therein lies the distinction between enforcing 
and maintaining a right * The true import of the phrase relates to an inirial 
act when it is done in furtherance of any right and not to an act when it is done 
to maintain a position already achieved in the lawful exercise of that right. 

A person entitled to the land, but not in possession of it, may take peaceable posses- 
aion , but if he enters bj’ force in such a manner as to provoke a breach of the 
peace, then he takes the consequences, because he has no right to take the law in 
his onu hands.’ Persons who are not animated with the intention to enforce a 
right, or 8«ppo(?ed right, but to maintain undisturbed the actnnl subsisting enjoy- 
rnent of a right which is being at the time exorcised, do not, m preventing en cp' 
croachment, commit an offence under this section.® Thus, a tenant is justifi^ 
resbticg an illegal distraint.® If persons are rightfully in possession of land, aud 
find It necessarj' to protect themselves from aggression they are justified in taking 


> nr*<i Lv MuIltcL «t^d Cout), JJ. (Vs-*, J , 
>n Al^Jul I/amul, {1522)2 I*»t. 

ISt. 

t J>:SM»akay J.'am. 01»20) 31 C J. 4TC. 

* Csliwi(iSwiy) li Dora l*Il. M9 

* Lai O*''??) 10 C 4 L SOO, 219. 
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precautions and using such force as is necessary to prevent the aggression.' But 
■when a body of men arc determined to vindicate their rights, or supposed rights, 
by unlawful force, and when they engage in a fight with men, who, on the other 
hand, are equally determined to vindicate by unlawful force their rights or sup¬ 
posed rights, no question of self-defence arises. Neither side is trying to protect 
itself but each side is tryingto get the better of the other.* The question as to who 
wasinactual occupation just before the occurrence took place is of paramount 
importance, and a right to possession, or constructive possession, is not generally 
ot mueb. impQttau.ee .* 

“ The words., .‘to enforce a right or supposed right’ show that it is perfectly 
immaterial whether the act which one seel^ to prevent by the use of criminal 
force or show of criminal force is legal or illegal, the test of criminality being the 
determination to use criminal force and act otherwise than in due course of law 
so as to threaten the public peace.*** “ The natural tendency of the law of all 
cmlized states is to restrict, within constantly narrowing limits, the right of self- 
help.. .In the domain of • • -^*--1. , .... 1.. 

defined by the law itself. * * * 

opponent of the accused • ■ • 

category of those in which self-defence is permitted.”* 

Cases.—Disputes regarding possession ot land.—Vhere there was a dispute of 
long-standing between the accusedand certain other parties regarding the possession 
of certain land, and the accused went to sow the land with indigo, accompanied 
by a body of men armed with clubs and who kept off the opposite party by brand¬ 
ishing their weapons while the land was being sowed, it was held that they were 
guilty of the offence.* Where two parties were entitled to joint possession of a 
property but one party hanng been out of possession their servant.s with thirty or 
forty other men went armed with clubs to take forcible posses.sion of the projM'rty 
and succeeded in getting it without having had to u'O any force, it was held that 
the sors'ants wore guilty of this offence.* Where the accused, who were found to be 
in possession of the disputed land, went upon it in a large body armed with clubs 
prepared in anticipation of a fight, and were reaping the paddy grown by them, 
when the complainant’s party came up and attempted to cut the same, wherein»on 
a fight ensued and one man was seriously wounded and died subsequently, it was 
held that the common object was not to enforce a right, but to maintain undis¬ 
turbed the actual enjoyment of a right, and that the a«;«cmbly was not, therefore, 
unlawful.* 

Procession.—-\Vherc the accused assembled and forcibly interrupted a |>roc*-»'«inn 
upon the ground that it was a nuisance or annoyance to them or their community, 
it was held that their act clearly fell within clau-c t of s. Ul.* A headman 
and oiglilccn villagers conducted a funeral procession along a public road with the 
object of vindicating their right to use the road, and intending to resist olotniction. 
It was not proved that the party was armed, but some of Us merabrrs u«ed thn-aten- 
ing language. It was held that the use of threats made the funeral j'arty an unlaw¬ 
ful assembly.'* Where a party goes out armed for the express purjKjse of having 
a fight and its object is not so much to conduct a religious procession as to ha%e a 


* Xartang PcfAotAai. (1S9QJ14 Barn. 441; 
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fight, tho members of the party constitute tin nnljiTvful assembly ond if they nse 
force or-violence, they are guilty of rjoling under 8. 147 of the Code.* 

Illegal removal.—Paddy belonging to n society to ivhich the first acensed 
belonged was stored in a granary in a steeet. The treasurer of the society attempted 
-to forcibly take possession of the paddy with his Bctvants, whereupon all the accused 
resisted him, and maintained tho possession of tho first accused, some blows being 
otruck. It was held that no offonco was committed.* 

Illegal conslmctlon of a dara, —The complainant’s party without the permission 
■of the accused constructed a dam across a pync exclusively belonging to the 
accused who hod obtained an injunction from tho Civil Court restraining the 
complainant’s party from interforing with tho accused in their use and occupation 
•of the pyne. The accused in attempting to cut tho dam were opposed by the 
complainant’s party two of whom wcrofitruck by the accused and the accused 
were convicted of rioting and of causing grievous hurt. It was held that after the 
Civil Court decree and injunction tho accused could not be held to be enforcing 
a right within the meaning of clause (4) of this section and tte presence of the com¬ 
plainant’s party in opposing tho accused was a criminal trespass which entitled 
■the accused to a right of private defence.* 

7. Fifth clause.—This clause is very comprehensive and applies to all the 
rights a man can possess, whether they concern the enjoyment of property or not. 
It differs from the preceding clause in the omission of any reference to a ‘right or 
supposed right.* 

The mere use of criminal force or show of criminal force by any person to 
take possession of any property is not sufficient to bring a case within this clause, 
unless some criminal intent is proved against the persons so using force or show of 
force,^ Where, therefore, a District Board decided to replace a bridge across a 
khal which was out of repair by means of a road with pipes passing underneath for 
the flow of water, and the owners of the bed of the hhal objected to the laying of 
the pipes on the ground that it would obstruct the flow of water and removed the 
pipes placed there by the District Board, it was held that the owners could not be 
convicted.® 

8 . Explanation.—An assembly wluch is lawful in its inception may become 
unlawful by the subsequent acts of its members.® It may turn unlawful all of a 
sudden ana without previous concert among its members.’ But an illegal act of 
one or two members, not acquiesced in by the others, do not change the character 
of the assembly.® 

An assembly which is lawful in itself does not become unlawful merely because 
the members know that their assembly would be opposed and a breach of the peace 
would be committed,® The appellants assembled with others for a lawful purpose, 
and with no intention of carrying it out unlawfully, but with the knowledge that 
their assembly would be opposed, and with good reason to suppose that a bresch 
of the peace would be committed by those who opposed it. It was held that they 
could not be rightly convicted of an unlawful essembly.J® 

An assembly which is not unlawful in its inception does not become an unlawful 
assembly because of its refusal to obey an order to disperse.^^ 
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“ No man can foresee at the commencement what course they, i.e., assemblies, 
will take, or what consequences will ensue. Though cases may occur in which the 
object of such assemblies is at first defined and moderate, they rapidly enlarge their 
powers of mischief; and from the natural effects of the excitement and ferment 
mseparable from the collection of multitudes in one mass, the original design is 
quickly lost sight of, and men hurry on to the commission of crimes, which at their 
first meeting they had never contemplated. The beginning of tumult is like the 
letting out of water; if not stopped at first, it becomes difficult to do so afterwards ; 
it rises and increases, nntil it overwhelms the fairest and the most valuable works 
of man.”* 

9. Section 142.—Section 141 having explained what an unlawful assembly is, 
this section declares who may be said to bo a member of such an assembly. Any 
one who joins an unlawfid assembly or continues in it is a member of such assembly. 

‘ Continues.’—Although individuals may in the first instance have associated 
themselves with a mob from motives perfectly innocent, nevertheless, if the mob 
is or becomes an unlawful assembly and the individuals in question take part in 
its proceedings, they will be liable as members of an unlawful assembly.® Where 
certain persons had assembled to prevent a procession by force from passing over 
a certain street, and they were ordered by the police to disperse but neglected to 
do so, it was held that they were guilty of the offence of being members of an unlaw¬ 
ful assembly.® 

Exercising o! lawful rights.—When an attack is made on persons acting in 
the lawful exercise of their right over property, they are entitled to the right of 
private defence, and the omy question that arises thereafter is whether anv 
member of the party individually exceeded the right. Persons exercising their 
lawful rights are not members of an unlawful assembly, nor can the assembly 
become unlawful by their repelling an attack made on them by persons who 
had no right to obstruct them, nor by exceeding the lawful use of their right of 
private defence In such a case each is liable only for his individual acts done 
in excess of such right.® 

Statutory application.—See tho Rangoon Police Act (Burma Act IV of 
1899), s. 38 (2). 

PRACTICE . 

Evidence.—Prove (1) that the assembly in question consisted of five or 
more persons. 

Where, of five persons convicted, it was found as regards two of them that 
there had been no common object, it was held that the conviction of the others 
could not be maintained, as there must have been five persons who had a com¬ 
mon object before there could be an unlawful assembly and rioting.® 

(2) That the object of the persons so assembled (either at the time it became 
an assembly, or during the time tbat it continued to be assembled) was any of the 
five objects mentioned in s. 141. 

(3) That such object was common to the persons assembled.® 

The essence of the offence is the common unlawful purpose and the accused 
cannot be convicted if the common object proved is different from the common 
object in the charge or for which he has been tried.® 

If the common object fails and the substantive charge is disbelieved the 
accused should be acquitted. It is not proper for an appellate Court, while dis¬ 
believing the alleged common object of an unlawful assembly, to find out a different 
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cominon object regarding wMch tbe acctised were'never called upon to plead nor 
tried and to aflirm tbe conviction.^ ' . • ’ 

(4) That tbe accused joined, or continued in, such assembly. 

(5) That he did ao intentionaUy.' * > 

(6) That he did so being aware of tbe above facts. , c 

" rr . .. . -p - - • •'7 Q t compoundablo—A n y 


^ ^ \ ; gives power to a Magistrate 

to disperse unlawful assemblies by using civil or military force.* 

Joint trial.—^As a matter of procedure it is irregular to treat both parties to 
a riot as constituting one unlawful assembly, and to tty them together inasmuch 
as they do not have one common object.* Members of each faction may be called 
as witnesses against tbeir opponents.* 


Charge —^The charge should state tbe common object of the assembly.® Omis* 
sion to state it does not \’itiate a conviction if there is evidence on the record to 
show it.® Such an omission is a mere irregularity which will vitiate the trial only 
if it has caused miscarriage of justice on the merits; and the test of such a nus- 




The charge should run thus:— 

I (name and ojice of Magistrate, etc.,) hereby charge you (name of accused) 
as follows:— 

That you, on or about the——day of-, at-—, were a member of an unlaw* 

ful assembly, the common object of which was (specify (he object), and thereby 
committed an offence punishable under s. 143 of tbe Indian Penal Code, and withiu 
my cognizance. 

And I hereby direct that you be tried on the said charge. 

144, Whoever, being armed with any deadly weapon, or 
jonin wniafT anything which, nsed as a weapon of oifence, J 
tui wiSrabiy ami- IS akely to cause death, is a member of an unlawful 
ed With deadly assembly, shall be punished with imprisonmei^ 
of cither description for a term which may extend 
to two years, ox "svitli fine, or with both. 

COMMENT; 

The risk to the public tranquillity is aggravated by tbe intention of using 
force evinced by carrying arms. This section, therefore, provides for an enhanced 
punishment where the member of an unlawful assembly is armed with a deadly 
weapon. 

Scope.—Tho enhanced punishment under the section can only be inflicted 
on that member of an unlawful assembly who uses a weapon of offence. The word 
‘ whoever ’ justifies this interpretation. 

1. * Weapon of offence.*—^That is, a weapon which under tho present 
circumstances and at the present time (during the existence of the unlawful asseca* 
bly) is an offensive weapon, notwithstanding that it might bo otherwise at a different 
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time and place. * A crowd of about 100 persons, including the accused, had assem¬ 
bled together armed with bill-hooka and sticks, but it dispersed at once on seeing 
the Police. On these facts the Magistrate assumed that the intention of the mem¬ 
bers of the crowd was to use criminal force, and having regard to the weapons with 
which they were armed, he convicted the accused under this section. The High 
Court held that the prosecution had failed to show that the common object of the 
crowd was such as would constitute it an unlawful assembly as defined by s. 141, 
and that the accused were entitled to be acquitted.® 

Sections 114 and 144.—^^Vhcn one person instigates another to join an unlaw¬ 
ful assembly armed with a deadly weapon and afterwards joins the unlawful assem¬ 
bly himself, he may be punishable under this section, read with s. 114, even though 
he was not himself armed with a deadly weapon.® 

PRACTICE. 

Evidence.—Prove points (1) to (6) as in s. 143; and further 

(7) That the accused was armed with a deadly weapon, or with anything 
which, used as a weapon of offence, is likely to cause death. 

Procedure.—Cognizable—^Warrant—Bailable—N o t compoundable— A n y 

Magistrate. 

Charge—I (name and office of Magistrate, etc.,) hereby charge you {name of 
eiccused) as follows :— 

That you, on or about the-day of-, at-, being armed with a deadly 

weapon, to wit-, [or armed with something wluch, used as a weapon of offence, 

is likely to cause death, to wit —were a member of an unlawful assembly, and 
thereby committed an offence punishable under s. 144 of the Indian Penal Code, 
and within my cognizance. 

And I hereby direct that you be tried on the said charge. 

145. Whoever joins or continues in an unlawful assembly, 
Imoiving that such unlawful assembly bas been 
tin^np^fn Commanded in the manner prescribed by law to 

knowing It disperse, shall be punished ^vith imprisonment 
«rto * of either description for a term which may extend 

to two years, or with fine, or vdth both. 

COMMENT. 

This section and s. 151 are connected with each other so far as the principle 
underlying both of them is concerned. Section 127 of the Code of Criminal Proce- 

- <i «— -ir , , .rr • 1 1 of a police-station may command 

■ ■ ■ • or more persons likely to cause a 

^ ^ ^ id it shall thereupon be the duty of 

the members of such assembly to disperse accordingly. ” 

Section 188 of the Penal Code provides for the disobedience of any lawful 
order promulgated by a public servant. This section and s. 151 deal with special 
■cases as the disobedience may cause serious breach of the peace. 

‘ Commanded in the manner prescribed by law to disperse.’—This ex¬ 
pression means, in the city of Bombay, commanded as prescribed in s 40 (1) 
of the City of Bombay Police Act, 1902. It cannot be construed in a wider sense so 
AS to include a command by a Magistrate to disperse without any order having 
been given by an officer in charge of a police-station.* 
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pa«<pra*by commits tlic odonce o( rioting.* Where a husband ond his friends took 
possession of his wife by force and %dolcncc they were held guilty of rioting.* Actual 
use of force, and not merely a show of force, is nccc.ssaty. Where a number of 
men who were assembled at a certain place ran way on being attacked by 
the opposite party, they were held not guilty of rioting.* 

‘ Violence.'—This word is not restricted to force used against persons only, 
but it extends also to force used againstinanimatc objects.* Thus, if an unlawful 
assembly came together for the purpose of pulling down a man’s house, ond 
proceeded to carrj*out tho object, they could bo sold to have used %'iolcncc. 
Similarly, where tho accused struck at tho door of the complainant who fled away 
to save himself from being beaten, it was held that they had used violence.* 
Pulling down a toddy shop and cutting and destrojdng spatta of toddy trees are 
enough to show that violence was used.* 

‘Dnlawfttl assemMy.'—See s. 141, mpra. 

*Any member thereof.'—\Vhcthcr only one, or more than one, of the persons 
assemhlcd use the force, the penal consequences apply equally to all. It will 
be otherwise, however, if the force or violence is used for a distinct purpose... 
as if it consists of a mere affray or assault upon each other, or upon bystanders, 
by some members of the assembly.* If any person cncoxxrages, or promotes, or takes 
part in riots, whether by words, signs, or gestures, or by wearing the badge or 
ensign of the rioters, he is himself considered a rioter. Active participation in 
actual violence is not necessary. Some may encourage by words, others by signs, 
and others again may actually cause hurt and yet all would be equally guilty of 
rioting.* 


2. 'In prosecution of the common object.'—Section 141 indicates what 
objects are deemed unlawful. If tho common object of an assembly is not illegal, 
it is not rioting if force is nsed by any member of that assemblv.* If the common 
object is not unlawful then there can bo no unlowlul assembly ond consequently 
no rioting. Thus, resistance to the execution of an illegal warrant within reasonable 
bounds docs not amount to noting because tho common object is not unlawful; 
but when the right of resistance is exceeded and a severe injury, not called for, 
is ii^cted, the person who inflicts such injury may be convicted of such injury.*" 
Similarly, rcsbtance to a search without a search warrant docs not amount to 
rioting.** Where a warrant of attachment was signed, not by the Munsiff, but 
by the Sheiistadai, and did not beat the seal of the Court, and the accused were 
charged with rioting with the common object of illegally resemng the attached 
property, it was held that the omission of the seal rendered the attachment illegal, 
and that, therefore, the common object chafed was not an unlawful common 
'^object and consequently the charge of rioting was not siutainable.** Although 
in ascertaining whether the object of tho membera composing an assembly is such 
as to constitute an unlawful assembly, all the circumstances must be regarded which 
tend to show what that object is, and the result of such consideration may be 
'o negative the view that the object is such as to render the assembly unlawful, 
UU when once the offence of rioting or any other offence is brought home to a 
iember of an unlawful assembly, it rests with him to establish that the apparent 
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oiTcncc is no oiTcnoc, by n-ason of the act which constitutes the oflooee being justi¬ 
fiable under the provisions relating to the right oi private riclenco,^ 

Acts done b)’ some memliors of nn uniawful assembly outside the common 
object of the nsscmblj' nor of such a nature as the members of the assembly could 
have known to be likely to be committed in prosecution of that object are only 
chatgcablo against the actual peipclralora of those acts.* 

Sudden quarrel.—If a number of persons assembled for any lawful purpose 
suddenly quarrel ivithout any previous intention or dcsigUf they do not commit a 
.riot in tfie legal sense of the word.® Similarly, if a fight were to spring up between 
two of the persons unlawfully assembled, Ibis would only mnko them indiridaally 
'responsible, and not convert the essembly into a riot.* It is, however, not neces¬ 
sary that there should be a common object prior to the commencement of the fight. 
It IS also immaterial that the accuswl conceived the idea of injuring suddenly after 
the accused went to tbo scone of offence.® 

Forcible entry.—plea of right to possession is no answer to a charge of 
rioting by making a forcible entry on land cnltivated by a trespasser, who is in 
possession and opposes the entry,* 

Private defence.—It is often very difficult to decide how far the right of 
private defence may be nrged os justification or palliation. But it is settled that 
-there can be no right of private defence where the riot is premediated on both 
^idos.'^ Wlicro both parties arc armed and prepared to fight, it ts immaterial 
who is tbo first to attack, uotess it is shown that a particular party was seting 
within tbo legal limits of the right of privato defence.® 

The illegality of certain act or acta opposed by criminal force is no defence 
to a charge of rioting, unless the circumstances arc such that a right of scli-acicnc® 
arises.* a * i,* 

If the common object of an assombly is to enforce the right or supposed nght 
of privato defence of person or propcrty,ond fore© is used in prosecution of a common 
object to enforce that right by means of criminal force, or show of such fo^. 
rioting is committed, witMn tlic terms of the law, unless eiroumstancefi ejnst whicfi 
give occasion for tbo exercise of the right of private defence and this right is ©xef- 
cjsed within the limits prescribed by law.*® . 

The party of the accused accompanied by B went armed with clubs to ns 
in a tank in which K had a two-annas sham. The complainant, who, with some 
other co-sharers, represented an eleven-annas interest in tho tank, went there with 
some of these co-sharers, to protest on tho ground that tho accused had no share or 
interest in the tank, A fight ensued in the course of which some of the compw°‘ 
ant’s party received slightinjuries. It was held that the accused were guilty e* 
noting and voluntarilycausiog Imrt.** The accused went with three ploughs os 
land to wWch the complainant had the right of possession, and of which he was m 
possession till such entry, and began to plough np the land, to uproot some caster 
plants, and to throw them away. While they were thus in actual but tempera^ 
occupation, the complainant and his party went on the land and tried to unyoke 
the cattle, whereupon a riot took place. It was held that the accused were 
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"of rioting and that their action in heating the complainant’s party •n’as not justified 
by the fact of their having obtained temporary occupation.^ \Miere more than 
twenty-five persons went in a body to enforce the right or supposed right of one of 
them to an animal by removing it from the house of a third person, and after they 
"had removed it and gone some distance, they were followed by that person, who was 
consequently attacked and beaten by some of them and died by a blow on the head, 
at was held that the assembly was an unlawful assembly.* 

The accused, on receiving information that the complainant’s party were 
•about to take forcible possession of a plot of land, which was found by the Court 
to be in the possession of the accused, collected a large number of men, some of 
whom were armed, and went through the village to the land in question. While 
they were engaged in ploughing, the complainant’s party came up and interfered 
with the ploughing. A fight ensued, in the course of which one of the com- 
iplainant’s party was grievously wounded and subsequently died, and two of the 
•accused’s party were hurt. It was held that the accused were justified in taking 
such precautions as they thought were required to prevent the aggression, and that 
they could not be held to be members of an unlawful assembly.® Where the 
accused were maintained in possession of certain lands, including a homestead, 
tinder s. 145 of the Criminal Procedure Code, and the opposite party unlawfully 
attempted to take possession of some huts standing thereon, whereupon the accused 
came with an armed body and demolished the huts, and on being resisted by the 
opposite party wounded some of them, it was held, by the majority of the Court, 
that they were justified in taking precautions and using such force as was 
necessary to prevent aggression by the opposite party.* 

Where, on K being assaulted by B, a number of persons rushed to the scene 
■and a fracas occurred in which B was killed, and El and the other persons forming 
•the assembly were convicted of rioting, itwas held that they were not guiltyof 
rioting as the common object of the crowd was to rescue K and not to assault B.® 
See Comment and Cases on ss. 99 and 141, supra. 

CASES. 

Resistance to distraint.—"Where a landlord, who had not tendered to his 
"tenant such a lease as the latter was bound to accept under the Madras Bent 
Becovery Act (Mad. Act VIII of 1865), distrained his cattle for arrears of rent, 
•the assistance of the Police having been«procured for the purpose, and the tenant 
"with others forcibly obstructed the removal of the cattle, it was held that they were 
guilty of rioting.* But obstruction offered to a distraint by a landlord when no 
rent was in arrear was held to be no offence.^ 

Resistance to a public officer.—N, S and G were appointed special constables 
under s. 17 of the Police Act, 1861. A Police Inspector accompanied by 
some pohee went to their village and informed them that they bad been so 
appointed, and requested them to accompany him to a Police Station which they 
declined to do. The Inspector then had N arrested, whereupon N shook himself 
free, and N, S and G with other persons, who had assembled, abused and threatened 
the police and compelled them to withdraw from the rillage Itwas held that the 
refusal of K to accompany the Inspector was not an offence for which N could bo 
arrested, and, as the police when ol^tructed were not acting in lawful discharge of 
their duty, none of the persons concerned could be convicted of an offence under 
s. 353, but they were gmlty of rioting under this section.* 


* Joiraw ilaJdon, (1907) 35 CsL 103, 

* (1914) P. L. n. Ko. 219 of 1915. 
P.W.RCr. Ka 69of 1914, P.R. Xo.37of 
1914. 

* PaeMxtun, (1897) 24 CaL CS8; FaUk 

(1913)41 CaL 43; 5(im6ci [19161 

.2 M. W. X.2l3;roii»far^a«,(1917)4 P.L.W. 

37 


HI. 3 P. Lk J. 419; Sitnd/r Bmlth Siityh, 
(1916) 3 P. L. J. C53. 

* Portik }>atk Sircar, (1905) 33 CaL 295. 

» ^mAiIa 1 P*L 212, 

• Samayya. (18^9) 13 3Iad. 148, 

» (1S75) 8 iL IL C App. 11; 1 Weir 56. 

■ ^jma»5’.*»j)|,(1900j28 CaL 411. 
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T-A W OF crimes; 


[cHjtff. vni:- 


wt <3 u r^t>ne,r.¥nr f»f Pnllcfi OH icceivinR infonnatioii of tlie comnusalon' 

hoU thatthey were gmltroJanoSenoennder 6.^147 reaa^i^8.^99 

a large concourse of people v®S|ad cLatable and the constables wtb 

away the woman from the ciwtody *>* ^ ^^\eld that the accused were 

him, and indicted certain injuries upon them. It was neia vna 

rightly convicted of an ofience of rioting. forciblv 

P«veni!ng cow-MUi^g.-Where 

removea an ox ona two cows from the posse ‘^ourful loss’ to the owner of 

pose of censing * wrongful gam to theimc! , , ^ ieU that 

the cattle, but for the purpose of * 4 *vg authority of this case 

they were guilty not of ascoity but oJ .ame a^rConA In the Isto 

bas been shaken by a sabsequentdeemon of the sam 

case a large body of Hindus aehng ’VI^Mana whoCre driving eattle along a 

of a religious feeling, attacked certain Mah nossession of such cattle under 

public road, and teibly **‘““ilSLrofaubse,uLti^^^ 

cireumstances which did not inicate ““7 , oSence of wMeb the Hindus 

cattle to their lawful owners. It was beld that the ouenc 

were guilty was daeoity and not merely noting. „„„„„ „biect was by 

Recovering possession of ouSr ca?S seised for tr.«pa=»j 

means of criminal force to their cattle, were held guilty 

and who made use of such force and toot away 

"“^fthe absence of a deiini^ 0^1" “ 

oocnrrenee, a conviction for noting cannot be anstamen. 

PRACTICE. 

Evidenee-Prove ( 1 ) that five “ rrS'eqaontly became 

(S) That such assembly WM. when t sw conv«i^ n 

unlawful, having any one of the five obj^ ^ composing such 

(3) That such object was the common 
assembly.* 

tbo not to V'® 

» Ham Haran, (1893) 15 AIL 299- j. ^ 
« Itoloo fifttiM, (I8«) 

^^y^Hamaitcomi Ttran, 5'JS 

■50 5L L. T. (H. C.) 16 f ‘S«Bn*nfOJn» 

(1923) IC L. U. 620; Alo 
® C»L 276 ; 


> Mnnp Cop,. (1010) 3S C»b “«. 

1 ComaisflOUl F. K. Kj ’%»,8 
. Alur (ISIV) P n-/'?; 

« i;ijS««<iri fiai. (1802) tSAll. ^ 
CM fcM sol leva followed la PorieSof, (1005, 
“r. IV. wtvrv K ww. Md tlwt 

w^'fnaa cocscwctwoa obfootioa toffcal^wg 
rfiottfc tool. laCwlo froai lu owner wJthoM 
hk^tvivat, ealuvd w™!.d»l lora. 

S-.StUfl. Ibovrl h. obwvl •“ i» 
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It is essential to sustain a comnclion that the persons forming the unlairful 
assemblr should be animated by a common object, and in the absence of such a 
finding the comiction is not sustainable and ought on that ground alone to be set 
aside.* ^^^lerc the common object has not been sustained, the High Court in a 
reference under s. 307 of tho Criminal Procedure Code cannot invent another 
common object in order to support tho connction.* 

(4) That the accused, or any member of such unlawful assembly, used force 
or N-iolencc. 

(5) That such force or violence was used in the prosecution of such common 
object. 

In cases of rioting it often happens that the Court may consider that the story 
fold by the prosecution is false in some of its details, but is nevertheless sufficient 


as being the ease they had to meet.* 

Procedure.—Cognizable—^^Varra^t—^Bailable—N o t compoundable*—Any 

Magistrate. 

Separate trlaj.—^Vhcrc two opposite factions commit a riot, it is iiregulai to 
treat both parties as constituting one unlawful assembly, and to try them together, 
as they had not one common object within the meaning of s. 141; and each party 
should be tried separately.* 

CnmolaUve asnleaces.-^eparate sentences may be passed under this section 
and s. 323 (causing hurt)*; or under this section and s. 325 (causing grievous 
hurt).^ The Calcutta High Court in an early case held that a double sentence 
under this section and s. 353 was illegal where the force which was used, end which 
formed one of the component elemeuts of the offence of noting, was criminal force 
used to public servants.* But in a later case it laid down that separate sentences 
might be passed.* Though under s. 14C the use of force or violence is a necessary 
ingredient of the offence of rioting, yet separate sentences passed on those who 
actually used force or violence are not illegal.*® Where an accused person was 
found with several others to have entered upon another person’s land with tho 
common object of cutting crops standingonit, and in prosecution ofthat object 
hurt was caused, it was held that the accused could not be convicted and sentenced 
for criminal trespass under s. 447, in addition to a conviction and sentence for 
rioting under this section, the common object of the riot and the intention in the 
criminal trespass being substantially the same in the case.* * ^Vhe^o the common 
object of an unlawful assembly was to assault the Pobce Officers in discharging 


» PortA ^'aih Sircar, (1905) 33 CaL 295. 

* Albar Holla, (1923) 38 C. L. J. 379. 

* Ba^a Uadua. (1909) 11 C. L. J 270. 

* This offence cannot be compounded 
under any circumstances. It is ultra vtras of 
a Magistrate to allow a non-compoundable 
offence to be compromised on the grounds that 
the offence committed might probably in the 
end turn out to be a compoundable one or 
that tho consequence of his action might 
probably, in his view, be better for the com¬ 
plainant; Ilira Singh, (1907) P. R. No. 11 of 
1907. 

* Shcilh Bazu, (1867) 8 W. R. (Cr.)47, 


r. R No. 26 of 1881; SatfuUa, (1882) p. R,' 


No. 15of 1882; Nga ShmsYa, (1884) S. J. L.B. 
275; Kga Skicc Zan, (1885) S. J. L. B. 331; 
Xalh Siiigh, O. S. C. 75. 


C. L. J. 471. 

* Ptrihad, (1885) 7 All. 414, rb., Bi$hc. 
ahar, (I8S7) 0 AU 645; Tokha, (1895) P. R. 
No. 8 of 1895; Bhagican Sxngh, (1900) P. R. 
No. 4 of 1001; Bh^wandtn Singh, 0. S. C. 
125. 

» Simdthal, (1898) 3 C. W. N. 174. 

• Prolaah Chandra .ffundu, • (1914) 41 
Cal 836, 

£dpil Jfandal v. Balhant Sheikh, aop. 

»» Bhvp Sing, (1903) 8 C. W. N. 305. 
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[CJIAP, VIII, 


their duty and hurt was actually ennsed to some of them/separate sentences under 
this section and s. 332 were disnllowcd and tho sentence under s. 332 was only 
maintained.^ Under the amended s. 35, Cnmina} Procedure Cofle, separate 
sentencea may he passed subject to s. 71 of the Penal Code, 

Ko separate scntcnccsshould be passed for rioting and theft, when it is not 
shown that any one of tho rioters indiViduolly committed theft.* 

As regards punishment, see a. 71, supra. / 

Charge.—The common object of tho assembly must be stated in the charge 
in order that the accused person might have an opportunity'of meeting it.* A 
conviction for rioting based upon a charge which docs not specify the common 
object of tho assembly charged with rioting is improper.^ Btit the omission io 
Bet out the common object does not necessarily make the conriction had. It is 
necessary to see whether or not tho accused has been misled by the omission and 
the omission has caused a failure of justice.* It is not n general proposition of 
law that a conviction under this section cannot bo anpported whenever tbo common 
object, as stated in the charge, is not precisely mado out- The question in each 
case is whether the common object established agrees in essential particulars with 
that laid in the charge. Where tho common object set out in the charge was to 
assault the compljunant and his party, who were cutting the paddy on their land, 
and thereby to forcibly oust them, but the common object established by the facta 
found was to maintain possession of the land by the accused, it was held that the 
common object in the charge had not been substantially' made out and that the 
conviction under this section was bad.* Where the common object charged was 
by means of criminal force to obtain possession of certain lands which comprised 
two plots, one of fifteen cottafii and the other of fi vo coltahs, and it was found by the 
Couit that the oSenco wascommitted for obtaining possession of tho five co/mSs plot, 
it was held that the variance between the common object alleged and that found 
waa not such as to invalidate the connetion.’ \Vherc a charge, as drawn up hr the 
Magistrate, alleges several alternative common objects of the unlawful assembly, 
it is incumbent on the appellate Court to determine, whether it is sustainable, and, 
if so, which of tho common object stated has been made out.® Where the common 
object of an unlawful assembly is clearly set out in tho charge and there is no quM- 
tion m the lower Courts as to the common object so set out, a conviction for rioting 
with the object set out is good even though thero might be no express finding as to 
the common object, if the accused has not been in any way prejudiced by the absence 
of such fining ® Where the charge did not specify the property, the taking posses¬ 
sion of which was stated to be the common object of the unlawful assembly, aad its 
specification would have altered the whole complexion of tho case, it was held that 
the orcussion had prejudiced tho accused and was not cured by s. 537, cl. (uj, of tbs 
Code of Criminal Procedure.*® Where the common object of an unlawful assembly 
was stated m the charge to havo been to cause obstruction to measurement and 
demarcation of Khas SJakal land, it was held that if it was not established that the 
land was m tho actual possession of the Government, the charge as laid was not 
proved,** 

The cha^e should run thus 

I and office of Magtslrate, c(c.,) hereby charge yon {name of accused) 

aa follows:—~ 


* CwroriAan Dae, {1007) V. W. R, (&.) 
No. 3S of 1907 ' 

V. Qopal Lai, (1899) 3 

.. 22 Cal 276; Bthttri HalUm, 

(1884) ll Cat 106 . 

, * Chunder Coomar Sttv, {1890) 3 C, W, N. 
<i03; jPomA yalh Strtat-, {1905) 33 CW. 295* 
Panclawin IJo.«e, (1919) 30 a I*. J. 19. 

» Buihv V. Mu$m. t^acAmisto, (1905) 9 
^ W. N. 599; CotrordAaM Daa, atip.; 


{1912) 39 Cal. 781. 

• Silajit MaMo, (1009) 36 Ol. SG5j ^‘4* 
baran S\ngh, (1917) 4 P. L. W. 120. 

» JSabivn Sheilh, <2010} 24 C W. N. 422* 

• Manaruddi, (1908) 35 C^l 718. 

• Daearathi Mahapalra v, Roghu Sahv, 
(1003) 8 aLX 69.12 C.W.N- 944; Tlarindfi 
Singh. (1917) 2 P. L. X 54l ; DaUJiinamUttAi 
Rajah, (1917) 7 X. W. 83. 

Porah Bath Sircar, aup. 

** Paneharian Bose, sap. 
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That JDU, on or about tbc’ - — day of——, at-, were a member of on 

unlawful assembly, and, in prosecution of tho common object of such assembly, 

fir., in-, committed tbc offence of rioting, and thereby committed on offence 

punishable under s. 147 of the Indian Penal Code, and within my cognizance. 

And I hereby direct that you bo tried on tho said charge. 

148. Whoever is guilty of rioting, being armed ^ with a deadly 
' ^ ^ weapon" or ^vith anything which, used as a weapon 

of olToncc, is likely to cause dcatli, shall be punished 
with imprisonment of either description for a term 
which may extend to three years, or nitli fine, or tnth both. 


COMMENT. 

The offence under this section ts an aggravated form of the offence under 
the last section. Enhanced punishment is provided if a person is armed with 
a deadly weapon. This section bears the same relation to s. 147 just as s. 144 does 
to 8.143. 

1. ' Being armed.’—If one member of an unlawful assembly is armed with 
a deadly weapon, the other members cannot on that account be charged under this 
section. It is only the actual person so armed who can bo charged imder it. 

2. ‘ Deadly weapon.'—Such as fire-arms, swords, etc. The question 
whether or not a club is a deadly weapon is a question of fact to bo determined on 
the special circumstances of each case.* Stout male bamboos hare been held to 
be deadly weapons.* 

PRACTICE. 

Evidence.—Provo points (1) to (5) as in s. 147; and further, 

(0) That tho accused was armed with a deadly weapon, or with something 
which was likely to cause death, when used as a deadly weapon. 

A charge under this section read with s. 149 is incongruous and improper. 
A person can be convicted under this section only where there is a finding that the 
particular accused was present in the mob armed with a deadly weapon.* 

Procedure.—Cognizable—Warrant—Bailable—o t compoundable—Court 
of Session, Presidency Magistrate or Magistrate of the first class. 

Charge— (name and ojice of Magistrate^ etc.,} hereby charge you (nowe of 
accused) as follows:— 

That you, on or about the-day of-, at-, were a member of an unlawful 

assembly, and did, in prosecution of the common object of such assembly, vis., in 
—, commit the offence of rioting with a deadly weapon (or with something which 

used as a weapon of offence was likely to cause death) to wit- , and thereby 

committed an offence punishable under s. 148 of the Indian Penal Code, and within 
my cognizance.* 

And I hereby direct that you be tried on the said charge. 


Every momber of 
cnl&wful assembly 
gmlty of oSence com¬ 
mitted in prosecution 
of common object. 


149. If an offence is committed by any mem¬ 
ber of an unlawful assembly^ in prosecution of the 
common object of that assembly, ** or such as the 
members of that assembly knew to be likely to 


* Sabir, (1894) 22 Cal. 276; Ram Saran 
Bai, (1899) 19 A.WJf. 77 ; Bhunjun Pavray, 
(18^) 4 W. K. (Or.) 8. See, however, Srihart 
Shame v. Lai Khan, (1900) 6 O.W.N. 250, ae 
xegerda s. 144. 


» Nathu, (1892) 16 AU. 19. 

• ErithtM Chetti, (1882) 1 Weir 70. 

* Jivan Paul, (1922) 4 P. L. T. 602. 

» (1865) 4 W. R.(Cr. L.)9and 10; (1867) 
8 W. R. (Cr. L.) 17. 
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their duty and hurt Tvas actually caused to some of them, separate sentences under 
this section and a. 332 ■were disallowed and tJio sentence under a. 332 was only 
maintained.*^ Under the amended a. 35, Criminal Procedure Cotle, separate 
senteocea may be passed subject to a. 71 of tJic Penal Code. 

No separate sentences should be passed for rioting and theft, ■when it h not 
shown that any one of the rioters in'diridually committed theft.* 

As regards punishment, see S- 71, supra. 

Charge.—^Thc common object of tbc assembly must be stated in the charge 
in order that the accused person might have an opportunity of meeting it,* A 
conviction for rioting based upon a charge which docs not specify the common 
object of the assembly charged with rioting is improper.^ But the omission to 
set out the common object does not necessarily make the conriction bad. It is 
necessary to ace whether or not the accused has been misled by the omission ond 
the omission has caused a failure of justice.* It is not a general proposition of 
law that a conriction under this section cannot be supported whenever the common 
object, as stated in the charge, is not precisely made out. The question in each 
case is whether the common object established agrees in essential particulars with 
that laid in the charge. Where the common object set out in the charge was to 
assault the complainant and Ids parly, who were cutting the paddy on their land, 
and thereby to forcibly oust them, but the common object established by the facts 
found was to maintain possession of the land by the accused, it was held that the 
common, object in the charge had not been substantially made out and that the 
conviction under this section was bad.* W'hcrc the common object charged was 
“ by means of crirainal force to obtain possession of certain lands which comprised 
two plots, one of fifteen cottahi and the other of five cottahs, and it was found by 
■Court that the oSenc*' •»»•«« 

it was held that the • • • • , ■ ionrd 

was not Buch as to in • ” tbythe 

Magistrate, alleges several alternative common objects of the unlawful assembly, 
it is incumbent on the appellate Court to determine, whether it is sustainable, and, 
if 80 , which of the common object stated has been made out.* ^Vllere the common 
object of an unlawful assembly is clearly set out in the ebargo and there is no qnes* 

■will ■ . . . . . •. 

the« ■ • . . . , .■ . 

of such fining.* IMiere the charge did not specify tbc property, the taking posses¬ 
sion of which was stated to be the common object of the unlawful assembly, and ita 
specification would have altered the whole complexion of the case, it was held that 
the omission had prejudiced the accused and was not cured by a, 537, eh (a), of 
Code of Criminal Procedure.*® Where the common object of an unlawdul assembly 
■was stated in the charge to have been to cause obstruction to measurement and 
demarcation of Khas Mahal land, it was held that if it was not established that the 
land was in the actual possession of the Government, the charge as laid ■was not 
proved.** ® 

The charge should run thus:— 

I (name and o^ice of Magistrate, etc.,) hereby charge you {name of acev^td) 


_ ‘ T. tfojw! Lai, '(ISM) 3 

o.'t. r.. 7vl. 

C^ndj CowoT Stn, (1890) 3 C. "1?. W. 
iX U. A. i»yO; (Jawrdhan Daa, sop.; 


Kvirutvlla, {1912) S9 Cftl. 781. 

• Silajit MatUo, (1909) 36 CaJ. 805; A“' 

V. 21. 422. 

• ■ .' " ■ ‘ ‘ -k 5oS«. 

- I ; . , % , 

. , , ■ ■ ■ . 

**• toreth ^aih i^»rear, eup. 

** Fanthonan Bose, sup. 
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That you, on or about the- day of- , at-, were a member of an 

unlawful assembly, and, in prosecution of the common object of such assembly, 

viz., in-, committed the offence of rioting, and thereby committed an offence 

punishable under s. 147 of the Indian Penal Code, and within my cognizance. 

And I hereby direct that yon be tried on the said charge. 

148. 'Whoever is guilty of rioting, being armed' with a deadly 
weapon ^ or vith anything which, used as a weapon 
wiS^^ywea^n oSence, is likely to cause death, shall he punished 
with imprisonment of either description for a term 
which may extend to three years, or with fine, or with both. 

C 0 M E N T. 

The offence under this section is an aggravated form of the offence under 
the last section. Enhanced punishment is provided if a person is armed with 
a deadly weapon. This section bears the same relation to s. 147 just as s. 144 doe* 
to s. 143. 

1. ‘ Being armed.’—^If one member of an nnlawfnl assembly is armed with 
a deadly weapon, the other members cannot on that account be charged under this 
section. It is only the actual person so armed who can be charged under it. 

2. ‘Deadly weapon.*—Such as fire-arms, swords, etc. The question 
whether or not a club is a deadly weapon is a question of fact to be determined on 
the special circumstances of each case.^ Stout male bamboos have been held to 
be deadly weapons.® 

PRACTICE* 

Evidence.—Prove points (1) to (5) as in s. 147 ; and further, 

(6) That the accused was armed with a deadly weapon, or with something 
which was likely to cause death, when used as a deadly weapon. 

A charge under this section read with e. 149 is incongruous and improper* 
A person can be convicted under this section only where there is a finding that the 
particular accused was present in the mob armed with a deadly weapon.* 

Procedure.—Cognizable—Warrant—Bailable—o t compoundable—Court 
of Session, Presidency Magistrate or Magistrate of the first class. 

Charge—I (name and office of Ma^ittrale, etc.,) hereby charge you (name of 
Gccuserf) as follows:— 

That you, on or about the day of-, at-, were a member of an unlawful 

assembly, and did, in prosecution of the common object of such assembly, tiz., in 
— — , comnut the offence of rioting with a deadly weapon (or with something which 

used as a weapon of offence was likely lo cause death) to wit-, and thereby 

committed an offence punishable under s. 148 of the Indian Penal Code, and within 
my cognizance.® 

And I hereby direct that you bo tried on the said charge. 

Every raunber of 149. If all offcnce is Committed by any mem- 
nniawfui assembly beiof ail Unlawful assembly ‘ in prosecution of the 
common object of that assembly, =.• or such as the 
of common object. members of that assembly knew to be likely to 

» Sabir, (18&1) 22 CaL 276 ; Earn Soron » (1692) 15 AIL 19. 

£ai. (1699) 19 A.Wjr. 77; Paoroy, » Srukna Clttti. (1662) 1 Weir 70. 

(1865) 4 W. R. (Cr.) 8. See, howovor, Srilari • Paal, (1922) 4 P, L. T. 502. 

SbofM ▼. Lai KIm, (1900 ) 5 aWj;. 250, m • (1S65) 4 W. R.(Gr. l.)9And 10: (1867) 

regordi s. 144. 8 W. R. (&-1>) 17. 
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actually caused to some of them, separate sentences under 
this section and s. 332 'were disallo’wcd and tho sentence under s, 332 was onlv 
maintained. Under the amended e. 35, Criminal Procedure Code, separate 
sentences mny be passed subject to s. 71 of the Penal Code. 

No separate sentences should be passed for rioting and theft, when it is not 
fifiown that any one of the rioters iniUvidually committed theft.® 

As regards punishment, sc© s. 71, supra. ■ 

Charge.—Tho common object of tho assembly must be stated in the charge 
m order that the accused person might have an opportunity of meeting it* A 
conviction for rioting based upon a charge which docs not specify the common 
object of the assembly charged with rioting is improper.* But the omission to 
set out the common object docs not necessarily make the conviction bad. It is 
necessary to sco whether or not tho accoacd has been misled by the omission and 
tho omission has caused a failure ^f Justice.* It is not a general propositioc of 
law that a conviction under this section cannot bo supported whenever the common 
object, os stated in the charge, is not precisely made out. The question in each 
case is whether the common object established agrees in essential particulars with 
that laid in the chnigo. Whore the common object set out in the charge was to 
assault tho complainant and bis party, who were cutting the paddy on their land, 
nnd thereby to forcibly oust them, but the common object established by the facts 
found was to maintain possession of the land by the accused, it was held that the 
common object in tho charge had not been substantially made out and that thf 
comiction under this section was bad.* Where the common object charged vrss 
by means of criminal force to obtain possession of certain lands which comprised 
two plots, one of fifteen cottahs and the other of five cottahs, and it was found by the 
Court that the offence wascommitted for obtaining possession of the fiveco«a/5spl®^ 
it was held that the variance between the common object alleged and that foand 
was not such as to invalidate the conviction.^ Where a charge, as drawn up 
Magistrate, alleges several alternative common objects of the unlawful assembly, 
it is incumbent on the appellate Court to determine, whether it is sustainable, ana, 
if 80 , which of the common object stated has been made out.* Where the comBOfl 
■object of an unlawful assemblyisclcorlysefc out in the charge and there is no 
tion in tho lower Courts ns to the com mon object so set out, a conviction ter no ^ 
with the object set out is good even though there might be no express _ 

the common obj ect, if the accused has not bet *" *' nv way prejudiced by the abseo 
of such finding.® Where the charge did not • • the taWng posse 

aion of which was stated to be the common 

specification would have altered the whole compiv-:. ' . 

the omission had prejudiced the accused and was not curett , 

Code of Criminal Procedure.*® IVhere tho common object of an unlaTnu* * J 
was stated m the charge to have been to cause obstruction to 
demarcation of Mas MM land, it was held that if it was not established teat t 
land was in the actual possession of the Government, the charge as laiu 
proved.^* 

The charge should run thus, , , , 

I (name and office oj MagislraU, dc.,) hereby charge you (B®ne O/O*® ' 
as follows:— 

W *’■ atw. 805, J.-- 

fv ^ X iV h-. 

’» SaMr,{18J)9)22CaL27C;J?eAari J/oAftWr I 

• Chtindtr Ccomar Sen, (1890) 3 a W. N. (ipOS) 

4W5; Pcr«A h'aih Sircar, (1905) 33 CW- 235; fM. L J^4I, 

Pav£hananJBo3€,(mO)SOaiUJ. 19. ^ 

iSudhu V. JLachmiitU,. (1005) 9 ** Nath Sircar, aop. 

C W. N. 699; Ootcardhan Das, snp-S FancAaruzn Dose,eap. 
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That you, on or about tbc " ■ day of-, at-, were o member of an 

unlawful aMcmbly, and, in prosecution of the common object of such assembly, 

r»r., in-, committed the offence of riotbg, and thereby committed an offence 

punishable under s. 147 of the Indian Penal Code, and within my cognizance. 

And I hereby direct that you bo tried on the said charge. 

148. AHiocvcr i.*? guilty of rioting, being firmed^ ^vith a deadly 
weapon = or anything which, used as a weapon 
of offence, is likely to cause death, shall be punished 
with imprisonment of cither description for a term 
wliich may extend to three years, or uith fine, or uith both. 

C 0 M 51E N T. 

The offence under this section is an aggravated form of the offence under 
the last section. Enhanced punishment is pronded if a person is armed with 
a deadly weapon. This section bears the same relation to s. 147 just as s. 144 does 
to 8.143. 

1. ' Being armed.’—If one member of an nnlawfnl assembly is armed with 
a deadly weapon, the other members cannot on that account be charged under this 
section. It is only the actual person so armed who can be charged under it. 

2. 'Deadly weapon.*—-Such as fire-arms, swords, etc. The question 
whether or not a club is a deadly weapon is a question of fact to be determined on 
the special circumstances of each ease.^ Stout male bamboos have been held to 
he deadly weapons.* 

PRACTICE, 

Evidence.—Prove points (1) to (5) as in s. 147; and further, 

(6) That the accused was arm^ with a deadly weapon, or with something 
which was hkely to cause death, when used as a deadly weapon. 

A charge under this section read with a. 149 is incongruous and improper. 
A person can he convicted xmder this section only where there is a finding that the 
particular accused was present in the mob armed with a deadly weapon.* 

Procedure.—Cognizable—Warrant—Bailable—N o t compoundable—Court 
of Session, Presidency Magistrate or Magistrate of the first class. 

Charge—I {name and o^ce of Mafftslrate, etc.,) hereby charge you {name of 
accused) as follows:— 

That you, on or about the-day of-, at-, were a member of an unlawful 

assembly, and did, in prosecution of the common object of such assembly, viz., in 
—, commit the offence of rioting with a deadly weapon (or with something which 

used as a weapon of offence was likely to cause death) to wit-, and thereby 

comnutted an offence punishable under e. 148 of the Indian Penal Code, and within 
my cognizance.® 

And I hereby direct that you be tried on the said charge. 

Every member of 149. If an offence is committed by any mem- 
anjawfui ^ bciof an Unlawful assembly* in prosecutionof the 

common object of that assembly, or such as the 
of common object. members of that assembly knew to be likely to 

* Sabir, (1894) 22 CaL 276; Bam Saran • Nalhn, (1892) 15 AU. 19. 

Bai, (1899) 19 A-WJf. 77; Bhvnjvn Pauray, • Krithna Chetti, (1882) 1 Weir 70. 

(18^) 4 W. B. (Cr.) 8. Sec, however, Srihari • .Titan Bast, (19^) 4 P. I. T. 602 

Shome r. Lai Khan, (1900) 5 UW.N. 260, m ■ (1865) 4 W. B.(Cr. L.)9aDd 10; (1867) 

TOflardfi a. 144. 8 W. B. (Cr. L.) 17. 
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be committed"^ in prosecution of that object, evei^^ person who at 
the time of the committing of tlmt offence, is u member of the 
Bame’asscmbly, is guilty of that offence. 

- ! COMMENT. 

Principle.—This section creates no offence, but like s. 34, is merely deeJara- 
toryof ivprinciplc oftbecommon Jaw, which at anyratc in England has nreraiJed. 
Itsobjcct is to make dear that an accused person wbosc case falls within its terms 
cannot put forward the defence that he did not with bis own band commit the oSence 
committed in prosecution of the common object of the unlawful assembly or such 
as the members of the assembly knew to bo fikcly to be committed in prosecution 
of that object.* "Section 149 declares in substance that every member of an 
unlawful assembly is responsible for an ofTcncc committed by another member, 
or the other members, in prosecution of the common object of such assembly, 
or one which ho must have known was reasonably likely to be committed in the 
prosecution of such common object. In other words, this provision, so to speak, 
takes him out of the region of abetment, and makes him responsible as a principal, 
for the acts of each, and all, merely because he is a member of an unlawfol 
■assembly.’*® 

A person cannot bo tried and sentenced under this section alone. There most 
be some substantive offence charged to be read with this section.* . 

Section 34 and this section deal with liability for constructive crimmslity, 
i.e.f liability for an offence not committed by the person charged. 

Scope.—This section is not intended to subject a member of an unlawful 
assembly to punishment for every offence which is committed by one of its membew 
during the time they are engaged in the prosecution of the common object. It is 
divided into two parts: (1) an offence committed by a member of an unlawful 
assembly in prosecution of the common object of that assembly; and (2) an offence 
such as the members of that assembly knew to be likl ey to be committed in prosecn- 
tion of that object. In order to bring a case within the first part the act must bo 

• • r • ; 

.... ■ , . 3 , 

within the second, namely, offences whmb the parties knew to be ukeiy to b® 
committed in the prosecution of the common object. But... there may be cases 
which would come within the second part, and not withm the first...Persons 
assemble with a view to attack and plunder the house of a particular person; that 
would be an unla-^ul assembly, and the common object of the assembly would be 
house-breakiDg or the other offences which would be included in such acts, as 
attacking and plundering a man’s house; but from some cause, such as a show of 
resistance, they might not continue to prosecute that common object! and before 
they had dispersed, and whilst they continued to be an unlawful assembly, some of 
tbem might plunder another bouse, and therebycommit an offence. Sack a case 
might come within the second part.”* 

In Sahid All’s case, Phear, says that inasmuch as the continuance of the 
unlawful assembly is by the definition of s. 141 made conterminous with the prosecu¬ 
tion of the common object, it seems tolerably clear that the Legislature must have 
employed the words * prosecution of the common object ’ with some difference of 


» Bisheahar, {18S7) 9 AH. 645; Theetkv- 
jnahi Gounder, (1934) 47 Mad. 740, r.u. 

» Per Straiglit, J., ia Bam Pa^b, (1803) 
AIL I2i, 123. 

Tl^ithamala* Gounder^ sup.; CMeat 


SingK (1924) 3 PsU 870. 

* Per Couch, C, J., in Saiid Jili, (1873) 20 
W. B. (Cr.) 5 ,10 ; LTriilnarffe Karayanano. 
(IflOS) 5 Pom. L. P. 1023. 
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'meaning in the two parts of the secUon. Also the mere fact that the Legislature 
thought fit to express the second alternative appears to show very distinctly that 
it did not intend the words ‘in prosecution* which are found in the first to he 
equivalent to ‘ during the prosecution*; for if they were, then the second alternative 
would have clearly been unnecessary. An offence in order to be committed in the 
prosecution of the common object must be immediately connected with that 
common object by virtue of the nature of the object. An offence will fall within the 
second alternative, if the members of the assembly, for any reason, knew before¬ 
hand that it was likely to be committed in the prosecution of the common object, 
though not knit thereto by the nature of the object itself. 

In dealing with cases under this section, while on the one hand it is necessary 
for the protection of the accused that he should not, merely by reason of his associa¬ 
tion with others as members of an unlawful assembly, be held cr imina lly liable for 
offences committed by his associates, which be himself neither intended, nor knew 
to he likely to be committed, on the other hand, it is equally necessary for the 
protection of the peace that members of an unlawful assembly should not lightly 
be let off from suffering the penalties for offences for which, though committed 
by others, the law has made them punishable by reason of their association with the 
actual offender with one common object. These two cases respectively emphasize 
'the necessity of keeping these considerations in view. Members of an unlawful 
assembly may have a community of object only up to a certain point, beyond 
which they may differ in their objects, and the knowledge possessed by each mem¬ 
ber of what is likely to be committed in prosecution of their common object will 
vary, not only according to the information at bis command, but also according 
'to the extent to which be shares the community of object, and as a consequence of 
ibis the effect of this section may be different on different members of tbo same 
unlawful assembly. 

Ingredienis.—Tbo section has the following essentials 

1. Commission of an offence by any member of an unlawful assembly. 

2a. Such offence must have been committed in prosecution of the common 
object of that assembly; or 

26. The offence must bo such as the members of that assembly knew to be 
likely to be committed. 

1. ‘ Offence is committed by any member of an unlawful assembly.*—^As 
to the meaning of‘offence’sec 8. 40; and of ‘unlawful assembly,’ s. I4I. This 
section only applies where there is an unlawful assembly.* 

The word * offence ’ does not include offences under a special Act. This section, 
■therefore, cannot be applied to offences created by the Indian Railways Act, 1890. 
^Vhere the accused were members of an unlawful assembly some other members 
•of which removed railway rails, sleepers, etc., and there was no evidence that the 
accused themselves took any active part in any act specified by s. 126 of the Indian 
Railways Act, it was held that the accused could not be held constructively guilty 
of an offence under the Railways Act.* 

2a. * In prosecution of the common object of that assembly.*—The test 
whether an offence is committed in prosecution of the common object is whether 
the common ob|ect is prosecuted in fact as well as in the intention of the doer. 
■\Vhen that is the case, every person who is engaged in prosecuting the same object 
may well be held guilty of an offence which fulfils or tends to fulfil the object which 
ho is himself engaged in prosecuting. No offence, however, executes or tends to 
execute the common object, unless the commission of that offence is involved 
in the common object. AVhen this is not the case, the offence committed not being 


* JaStrvddifi, (185H) S- CiJ. JLiJ 

ilokamtd, (lOOS) 8 G L. J. 561. See obo 
Samp Rai, (IWI) 6 G W. K. 9S. 


• J/B*fer,(lFJ3)6LLj J.«l. 

* Aydnot. 17 L. W, 21. IIK21 

M.W.X.600. 
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comnutted in prosecution o{ thc'conaaon object, in its strict Bcuse, may yet fal} 
nnder tbe second branch.^ The eiostcnceo! a common object before the commence¬ 
ment of the fight is not necessary. It is enoagh if the common object is adopted 
by all the accused.* See ss. 34 and 111, supra. 

The expression ‘common object* is not used in the same sense as * the common 
intention’ in s. 31, which means the intention of all whatever it may have been. 
The expression refers to one of the five objects mentioned in s. 141. 

26. * Or such as the members of that assembly knew to be likely to be* 
committed.’—^The word *or’ divides the definition into two branches.® It is not 
used in an alternative sense.^ The expression ‘such as the members of that assem¬ 
bly knew to be likely to be committed* imports at least an expectation founded 
upon facts known to all the members of the assembly that an ofience of the parti¬ 
cular kind committed would be committed: something more than a speculation 
that such an offence might happen to be committed.® 

This section does not subject any person to the consequences of an offence- 
which, though comnntted in prosecution of the common object of the unlawful 
assembly, he himself had not directly contemplated, unless it were proved that he 
knew it to he likely that such offence would be so committed.* The word * knew ’ 
is advisedly used, and cannot be made to bear the sense of “ might have known-"^ 
If the offence be such as the members of the assembly knew to be likely to be com¬ 
mitted by a person engaged in prosecuting the common object, and acting with 
the purpose of executing it, it may fairly be imputed to the other members of the 
assembly. 

Culpable homlclde.'y-To bring the offence of murder within this section, it must 
either necessarily flow from the prosecution of the common object or it must so 
probably flow from the prosecution of the common object that each member imght 
antecedently e^eot it to happen. The offence of murder, as strictly defined by 
tho Code, requires a previous intention or knowledge in the perpetrator; 

* know ’ that murder is likely to be committed, is to know that some member of the 
assembly has such previous intention or knowledge. This intCTpretationof the 
eection, so far as murder is concerned, is confirmed by comparing ss. 398 and 
396 with s. 148 and this section.-® Members of a party setting out heavily armed 
for the purpose of committingdacoity mnstknowthatthcreis every likelihood or, 
aomethmg occrirring either on their way or at tho scene of dacoity to interfere 
with their criminal plana and that their deliberate intention is to use their arms 
wherever necessary, either to effect the object in view or to avoid the risk of 
capture at any atage of the adventure, and therefore if some of the members 
of the party fire upon tho police killing any one, all are guilty of the offence 
of murder under this gectiooand b. 302.® .. . • i i 

T In order to sustain a conviction under this section and s. 304, it must w 
shown that there -was an unla-wful assembly whose common object was to 
commit an offence uuder s. 304 and that the accused was one of 

Where a prisoner is constructively guilty of murder under s. 3 , 
it Is doubtful if ho can be said to have committed the offence of murder 
the meaning of thb section, so as lo make the other prisoners, by a dooo « 
construction, gtulty of murder.** 


• ZlaJaS Kkan, (1857) P. R. Xo. Cl of 
IM7; r.wl. (iSSS) I*, fi. Ka 4 of 18$9j 
i).%ion -b'.*i^Jl.(l015)P.W.Il. (Cr.) XM7 of 
1915 ; P. K. No. Itt uf 1915 . 

• <«cCa//a»»mayjw. (1911)35 31*3, 

• MajAt Kkan, *op. 

• Sciii Mi. (1673) m W. li. (Cr.) 6, U. 
a jLfaiir A'iaK,iV|i. 

« iiUiAU. tepi IhnUo hifijl, {19^)3 


u. r. L. Jt- fP.) 29. 

^ Satnd Mi, tap., p. 12. .loryri 

• lb\d,i Mahmadilan 

0 Bora. L. It. 153; Imamdin. •» 

L.L. J. 2«. 

• DKian Sinjii, aop, . ^ t t ib 

»• RamMitant Tetan. (1921) W 

*» JiuUco iiaJdm, 8 C*I. •■iJ. 
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CASES. 

Act done in prosecution of common object.—Where persons joined an un¬ 
lawful assembly (or the purpose of committing anossault,and,instead ofprevent— 
’inc tho«e armed from using their weapons, encouraged them to do so, they were 
held to be in the same position ns those members of the unlawful assembly who- 


assembly used spears and deliberately pierced another man through the chest and’ 
abdomen, with the knowledge that death was likely to ensue, although without 
proof of any intention to cause death, all the members of the unlawful assembly 
were held guilty of murder.* 'WTicrc a small compact body of men armed with 
clubs, and headed b}' a man carrying a gun, endeavoured to take forcible possession 
of certain lands, and one of the opponents was shot by their leader, it was held that 
all of them were guiltv of murder.* The accused’s cattle were doing considerable- 
damage to the crops belonging to complainants who drove them to the cattle-pound. 
"While they were on the way to the pound the accused came armed with clubs, 
to rescue the cattle. At the command given by one of them, the others assaulted 
the deceased and beat him with the result that he died. It was held that the offence 
was committed in pursuance of the common object and each one of the accused was 
guilty of an offence under s 302.* When a number of persons set out to abduct: 
women and two of them are armed with pistols the obvious inference to be drawn > 
is that the pistols were intended to be used, if necessary, to overcome any resistance 
that might bo offered. The members of the gang would, therefore, know that 
murder was very likely to be committed. 

A person retiring from a Dght has no further common object with those- 
who continue it.—A largo body of men belonging to one faction waylaid 
another body of men belouging to a second faction, and a fight ensued, iu the 
course of which a member of the first mentioned faction was wounded, and retired' 
to the side of the road, taking no further active part in the affray. Alter his retire¬ 
ment, a member of the second faction was killed. It was held that the woundedi 
man had ceased to be a member of the unlawful assembly when he retired wounded, 
and that he could not, under this section, be made liable for the subsequent murder.® 

Persons having no common object to do a particular offence are not liable 
for commission of it by others.—^Wbere six persons at first united in 
abusing another and afterwards one of the six ordered him to be seized,—three 
others executed the order, and in doing so killed the person abused,—it was held 
that the remaining two accused were not liable to punishment, as the party had. 
no illegal object in common until the deceased was ordered to be seized, and the 
evidence went to show that they took no part in it, but were merely unarmed 
spectators.’ Similarly, where a number of persons went together to eject a man 
from a piece of land, the title of which was in lispute, and upon a vigorous resistance 
being made, one of the party who was armed with a gun, fired at, and killed, the 
resisting person, it was held that he was guilty of murder, but that the other members 
of the unlawful assembly were not guilty of murder under this section as the act of 
killing was not the common object of the assembly, or ** likely to be committed in the 


» Ihtihnih Roy. (1867) 7 W. R. (Cr.) 58. 

t , /tl. .J., ^ 



(Cr.) a- 

» Khan, (1915) 13 A. L. J. R. 470. 

• Eabil Ctatt, (18C9) 3 Bens. B. R. (A. Cr. 
J.) 1: (1912) 16 0. C. 183, 

’ Foix Ali, (1804) 1 W. R. (Cr.) 20. 
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•prosecution of that object.”* A murder was committed by one of a number of 
•. persons concerned in an unlawful assembly, one or two of them bcin^ arm^d 


-cuiiameiuuou wiictiier suon persona Knew that a deadly weapon was likely to be 

• used with a fatal result in the prosecution of their common object j and that though 

• it might ho presumed in the case of a number of persons armed with deadly weapons 

• going out to commit an act of violence, that they knew that those weapons i^ghfc 
' be used with a fatal result, the presumption was still one of fact and must be reaaon- 
. able in the particular circumstances of the case.* A gang of persons, making 
' preparations to commit dneoity was discovered in the limits of a certain village and 
‘ was pursued by villagers who seized and arrested two accused who were members 

of the gang. Shortly afterwards, a dacoit at largo fired a gun and killed one of 
’ the villagers. It was held that the two accused were not guilty of murder as there 
«could be no common object between them and the other after they separated.* 
M and his party were ploughing certain disputed land when the members of the 

• complainant's party came up to interfere with them and to turn them out. The 

• Sessions Judge found that the latter were not justified in forcibly preventing the 

• ploughing of M's party and that on the other hand SI was not justified in 
strilang B (one of the complainant's party) on the head and thereby causing Ins 

• death. It was held that as the members of the deceased's party were the 
aggressors, their object having been to dispossess the other party from the 
land, M's party wore perfectly justified in cxcrcUing their right of private 
defence, and if M exceeded that right, he, and he alone, was guilty of the ofience 

. and this section did not operate to make M’s companions equally guilty with him, 
as they were not at the time members of on unlawful assembly** 

Where, after the object of an unlawful assembly was accomplished, and the 

• ’Opposite party driven away, one of the members entered into an altercation wth 
another and wounded him with a fish*spear, it was held that he alone was responsible 

t for the offence.* 

Where a riotous mob started pelting stones, etc., with the intention of wreakmg 
vengeance on the proprietor of a dramatic Troupe for bis refusal to give away tbe 
day's takings to the Congress and Khilafat funds, but when the police started fire, 
••the common object changed into one of vengeance on the Deputy Superintendent 
consequent on one of the mob having been shot dead, it was held that persons 
who were present in the mob only at the first attack could not be held guilty of 
ofiences committed in the second attack and conversely those present only at the 
second attack could not be held guilty of the offences committed in the first 
. attack.'* 

PRACTICE. 

'Evidence.—Prove (1) that there was an unlawful assembly. 

' ’(2) That the accused was a member of that unlawful assembly {b. 142). 

• (3) That he had intentionally joined or continued in such unlawful assembly. 

(4) That an offence was committed by a membeT of such assembly. 

(5) That such offence -was committed (o) in prosecution of the common object 
. of such assembly, or (6) such as the members of the assembly knew to be likely to 

be committed in prosecurion of the common object, etc. 


t Sab^d Ali, (1873) 11 Benp. U R. 347, 20 
'•W. B. (Cr.) 5- Seo Chundtravngjee, (1869) 
tjnjvp. Cr. C. 14. 

•* Rama Muppan, (1879) 3 Jor. 416, 
Seo Raw Khtlawan Bingh, (1909) 13 C, W. K. 
-827. 


• Ran BijoX, (ISIS) 17 Boo. L. R- 

3 Bom-Cr. C. 118. ’ / 

• Jlfftan Singb, (1914) P. E. 

1914, 

» Rxnod, (1875) 24 W. R. 

• Oano^tM Sams, (1022) IT I*. 167. 
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It is essential to prove that the person songht to be charged with an offence 
by the aid of this section was a member of the nnlawfnl assembly at the time the 
offence was committed, and the burden of proof lies on the prosecution. Moreover, 
before an offence under any other section can bo imputed under this section to all the 
|K;rsons who were members of on unlawful assembly at the time of its commission. 
It is necessary to show,among other things, that the offence sought to bo imputed has 
been committed by a member of the assembly cither known or unknown. ^ 

Procedure.—Same as that for the offence committed. Not compoundable. 

The Calcutta High Court has held that where a person is charged by implica¬ 
tion under this section, he cannot be convicted of the substantive offence.* 
— 1 ','. tt' ’ r *’ ’* ‘IT: . ' ■ ' 


charge.® The same is the \’iew'of the Patna High Court.* Where the accused 
have been acquitted of rioting they cannot bo comicted of grievous hurt under 
8. 325 by the application of this section, where it has not been found that 
they or any of them were members of an unlawful assembly in prosecution of 
the common object, of which grievous hurt was caused by any other member 
of the same assembly, or the offence was such as each member of that assembly 
knew to be likely to be committed in prosecution of that object.® 

Chane-—An accused person is entitled to know with certainty and accuracy 
the exact value of the charge brought against him, where it is sought to implicate 
him for acts not committed by himself, but by others with whom he was in com 
pany.® It is obligatory to set out the common object in the charge, otherwise the 
conviction would bo vitiated.^ Where there is no count m the charge that the 
common object of the unlawful assembly was to commit dacoity, or to cause hurt 
for the purpose of committing theft, no conviction for dacoity by force of s. 34 or 
this section can bo sustained.® The former Chief Court of the Punjab ruled that 
it was not always necessary that the common object should be set out in the 
charge, but it was desirable to do so where the nature of the case allowed or required 
it. In any case such an omission was not a fatal defect and was curable under s. 
537 of the Code of Criminal Procedure.® The omission of this section from a charge 
does not create an illegality by reason of s. 233, Criminal Procedure Code. It is 
•only an irregularity coming under s. 537 of the Code of Criminal Procedure.^ “ 

The charge should run thus;— 

I {name and office oj Magistrate, etc.,) hereby charge yon {name of accused) as 
follows 

That yon, on or about the-day of-, at-, were a member of an unlaw¬ 

ful assembly, and in prosecution of the common object of which, viz., in—, one 

of the members-, caused {specify theoffence) to-, and you are thereby, under 

a. 149 of the Indian Penal Code, guilty of causing the said {offence) an offence punish- 

4ible under s.-of the Indian Penal Code, and within my cognizance {or within 

the cognizance of the Court of Session).®* 

And I hereby direct that you be tried [by the said Court (in cases tried by 
Magistrate omit these viords)) on the said charge. 


I Rasul, (1888) P. E. No. 4 of 1889. 

* Reazuddi, {1912) 16 C. W. N. 1077; Baij 
Naih, (1924) 1 0 W. N. 688. 

* Tke^umalai Ooundtr, (1924) 47 Mad. 
740, r.B. 

* Ritlal Singh, (1923) 5 P. L. T. 193. 

» Abhi Jiltsser v. Laehmi Narain, (1900) 
27 Cal. 666. 


• Rehari Mahton, (1884) 11 Cat 106. 

» Kudmlutla, (1912) 39 CaL 781. 

• Sottoora Thevan, (1923) 46 M. L. J 
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*• Theethumalai Qoundar, sop. 
“ (1866) 6 W. R. (Cr. L.) 1. 
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Panlshraent-'^-Sco s. 71, supra, ' ‘ 

150. Whoever hires or^engages,^ or employs, or promotes,^ 
' Hiring or conniTing C0Tmives= at the hiring, engagement or employ- 
at hiring, ot i«cnt of any person to join or become a member 

asawinbJy. ” ® 0^ nny ■Unlawful assembly,® shall he punishable 

as a member of such unlawful assembly, and for 
any offence * which may be committed by any such person as a 
member of such unlawful assembly, in pursuance of suclt hiring, 
engagement or employment, in the same manner as if ho had 
been a member of sueb unlaAvful assembly, or himself had 
committed such offence. 


COMMENT. 

Object,—^The object of this soction ia to bring withm the teach of the law those- 
who are really the origiDatois and ioerigators of the oUcacea coauaitted bj hired 
poisons. The ordinary law of abetment might bo anfficient to pnnish those who,, 
by hiring or enga^ng others, instigate them to join an nnlawfnl oasembly. But if 
tno prime agent keeps aloof, and the work of hiring, olthoagh known to him, is left 
entirely to hia managers or servants, he will probably succeed in evadhig the ordi- 
naiy law. The terms of this section, therefore, extend not only to acts of iasri- 
gationbythomastcr, buttoactsofinstigationwhendone by others (his agents) 
and knowingly permitted, or connived ot, by him. 

1. * Promotes.’—^This word indicates cases of active assistance in hiring. 

2. ‘ Connives,'—^Tbat is, passively allowa. 

3. * Any unlawful assembly.’—^This section refers to a particular unlawful 
assembly. ^Vhc^e, therefore, it is found that any person has hired or engaged 
any other person or persons to join or become members of a particular unla'trfal 
assembly ho ia liable for any offence committed by any member of that unlawful 
assembly in the same way as U he had bcea a member ol that nnla wild assembly or 
himself had committed such offence Where a Magistrate only found that “ what 
the accused has been doing is collecting and harbouring men for the purpose of 
committing a riot should he find it in hjs interest to do bo," and there was no finding 
that there had been any unlawful assembly, composed of persons said to have been 
hired by the accused, and in the course of which some offence had been committed 
for which the accused would have been responsible equally with those who were 
members of that unlawful assembly, not that an unlairful assembly made up of the 
elementsprovidedforbya. 141 wasinthc contemplation of the accused, it was 
held that the accused could not bo convicted of ha-ving committed an offence 
under this section or a. 167.* 

4. ‘ Offence.’—See s. 40, supra. 

BKACTICE. 

Evidence.—Prove (1) that the accused hired or engaged, etc., the person 
m question, or that he promoted, or connived at, fluch hiring, etc. In the cas® of 
connivance it should also be proved (o) that the accused was legally bound to prevent 
the hiring; (6) that he was physically able to prevent it; and (c) that he did not 
prevent it, or do all that lay in his power towards preventing it. , ^ t 

(2) That such hiring, etc., was to join, cr to become member of, an muawfiU 
assembly. 

Procedure.—Cognizable—Not compoundable. See the offence cominittcd. 


* JTam lA>cAaHSarcarf(t^t}29C^t 214. 
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Charge.—I {name and office of Magistrate^ etc.,) hereby charge you (name of 
accused) as follows :— 

That you, on or about the-day of-, at-, hired (or engaged, or em¬ 

ployed [or promoted (or connived at the hiring or engagement, or employment)] of 
•one AB to join as (or become) a member of an unlawful assembly, and that the 
said AB as a member of such unlawful assembly in pursuance of such hiring (or 
•engagement or employment) committed {specify the offence and the person), and 

that you have thereby committed an offence punishable under ss. 150 and-of 

■the Indian Penal Code, and within my cognizance (or cognizance of the Court of 
’Session). 

And I hereby direct that you be tried (by the said Court (m cases tried by 
Magistrate omit these icords)] on the said cha^e. 

151, Whoever knowingly joins or continues in any assem- 
. bly of five or more persons likely to cause a 
•ing or^°rontin.TSng disturbance of the public peace, after such assembly 
in assembly of five been lawfully commanded to disperse,' shall 
-after hw be punished Urdth imprisonment of cither description 
-commanded to dis- for a term which may extend to six months, or tvith 
fine, or with both. 

Explanation .—If the assembly is an unlawful assembly within 
•the meaning of section 141, the offender •will be punishable under 
section 145. 

C 0 51M E N T. 

Tho ofience under this section consists in the disobedience to the mandato 
•of the law, which has ordered the assembly to disperse. Section 145 provides 
for the punishment of a person who joins or continues in an unlawful assembly 
knowing it has been commanded to disperse. The 'assembly^ under this section 
need not be an ‘ unla%vful assembly.' It must only bo an assembly likely to cause a 
•disturbance of the public peace. 

1. ‘ After such assembly has been lawfully commanded to disperse.’^ 

' f . dany unlawful 

' , ■ ■ ' • . • • ’ . disturbance of 

■ ^ ^ • , ' ' • • ^ ^ of the members 

of such assembly to disperse accordingly.* If, upon being so commanded, any 
such assembly does not disperse, or if, without being so commanded, it conducts 
itself in such a manner as to show a determination not to disperse, ony 5ragistrato 
or officer in charge of a police-station, whether within or without the presidency- 
towns, may proceed to disperse such assembly by force, and may require tho 
assistance of any male person not being on officeror soldier in His Jlajesty’s Army 
or a volunteer enrolled und"” — y-*....*-.,,. »..♦ /vy -t jem, ^ 

as such, for the purpose of ■ ' , . ' , ' I 

and confining the persons ■ ; • *: •••••■ ' .i. ■ , ■ 

•or that they may be punished according to law.* If any such assembly cannot 
be otherwise dispersed, and if it is necessiary for the public security that it should 
bo dispersed, the Magistrate of the highest rank who is present may cause it to be 
•dispersed by military force. * 

The expression “ lawfully commanded to disperse ” means, in the City of 
Bombay, commanded as prescribed in s. 40 of the Citv of Bombay Police Act, 
I902.« * 

* Crimiaal PracedniT Code, s. 127. • JTetiJr (1&21) 23 Boa. L R. 350, 

* Jtil, B.12S. 6BOSI.O.C4T. 
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Case.—Befusal to disperse.—^Wierr t!»n oliject of only three persons was to 
draw ft crowd and tlicir nction wna ench as wns cftlcnlatcd to nod id draw a crowd 
of fifty or sixty persons likely* to causo n dUturtisnce of the public peace, it was 
hold that tho pthnmig constituted an luwcmhly of five or more jjersons within the 
moaning of this section and a relusnl to dwi>cr?e after being lawfully comniandcd by 
nn officer suporior in mnlc to nn ofRcer in chargo of a poHce-atation rendered the 
members liable to purnshment.’^ 

A procession of Hindus, some of them cnrrj'ing ami using various musicaf 
instrumenta, was about to pass in front of a mosque, with the probable conscqnenco 
in the circumstances that a serious riot woaltl have resulted, when they were- 
confronted by a Sub‘Insj>cctOf of Police, who ordered the leaders of the procession 
to stop the- music and that the crowd ahould disperse, leaders of the procession 
did not obey the order of the S«b*Inspector, but on the contrarj* advanced a short 
distance plaj-ing on a drum. Subsequently, however, on a show of force being 
made by the poJiee the procession laid down their musical instramcaii and dis¬ 
persed ; it Wft.s held that the two leaders of tho procession were guilty under 
this section.* 

PRACTICE. 


Evidence.—Prove (1) that the awemhly was composed of five or more 
persons, 

(2) That such assembly was likely to cause a disturbance of the peace. 

It « not sufTicient to establish, on a charge under this section, merely that 
in tho opinion of the Mogistrato tho particular fts.<embly was likely to cause suclr 
ft disturbance : it is necessary to establish to the satisfaction of the Court that 
the assembly was in fact likely to catiso it.* .ho opinion of the police-officer 
dispersing it is admissible.* 

(3) Thot such assembly had been commanded to disperse. 

(4) That such command was lawful. . t. j 

(5) That tho accused jolnetl, or continued in, such assembly, after it had 
been so commanded to disperse. 

(G) That tho accused did so knoudngly. 

Procedare.—Cognirable—Summons—^BaiJable—Xot compoundabic—^Any Jla^’ 
irate—Triable eumraarily. 

Charge-—I (name onrf ojice of Magitlrate, etc.,) hereby charge you (name 
of acettsed) as follows:— ^ ... v- j • \ «n 

That you, on or flb< •• '*• * _ ' *' 

assembly of five or mor .' ’ ' ' ' 

after knowing that such ' '. ; ' 

thereby committed on . ' ' ' ’ - • :: ■ 

and within my cognirancc. , , .j v 

And I hereby direct that you be tried on the said charge. 

152. llTioover assaults* or tlixeatens to assault, or obstructs 
or attempts to obstruct, any public servant* *** 
otoSg' the discharge of his duty as such public servant, 
serrant T7h©n endcavouTHig to uisperso an unlawfiu assemmy 

anppiesaias not. ete. ^ suppress a liofc* or afiray,® or uses, or threaten, 

or attempts to use criminal force ® to sucli ;^ublic servant, shal e 
punished with imprisonment of either desenption for a term "w i 
may extend to three yeats or "with fine, or with both.* 


» Tttclcer, (1882) 7 Bom. 42. 

* Haghmoth Ve«oit nStilel-or, (1024) 47 
AIL 205. 


• Mudidher, (1887) P. E. NO'_22 ^ 1887 
OMhara Singh. (1921) 3 L. J. 620. 

* Tucler, aup. 
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COMMENT. 

The last section punished disobedience to the order of a public Bcr\'ant com¬ 
manding an assembly to disperse : this section punishes more severely persona 
srho assault a public 8er\’ant endeavouring to ^perse an unlawful assembly. 
This section is intended to prevent the use ol force on a public servant in order to- 
prevent him from discharging his duty. 

1. * Assaults.’—See s. 351, infra. 

2. * Public servant.’—Sec s. 21, supra. 

3. * Vnlftwful assembly.’—See a. 141, supra. 

4. ‘Riot.’—See B. 146, supra, 

5. * Affray.’—5ec s. 159, infra. 

6. ' Criminal force.’—See a. 350, infra. 

PRACTICE. 

Evidence.—Prove (1) that an unlawful assembly was held. 

(2) That an endeavour was being made to disperse it. 

(3) That the person endeavouring ao to disperse it was a public servant. 

(4) That such public servant was then acting in the discharge of his duty as 
such public serv'ant. 

(5) That the accused assaulted, or threatened to assault, or obstructed or 
threatened to obstruct such public servant, whilst so discharpng his duties, or, 
that he used, or threatened to use, or attempted to use, criminal force to such 
public servant, wlubt so discharging bis duties. 

Procedure.—Oogoirable—Warrant—^BaQable—Not compoundable—Court of 
Session, Presidency Magistrate or Magistrate of the first class. 

Chargj.—This section contemplates an assault or obstruction to some parti¬ 
cular public servant. Where, therefore, the charge against the accused as framed 
was merely to the effect that they assaulted and obstructed members of the police 
force in the discharge of their duties, etc., the conviction under this section was not 
upheld.l. 

The charge should run thus 

I (name and office of Magistrate, etc.,) hereby charge you {name of accused) as 
follows:— 

That you, on or about the-day of-, at-, assaulted (or threatened 

to assault, or used, or threatened to use, criminal force to)-, a public servant, 

in the discharge of his duty as such public servant in endeavouring to disperse an 
unlawful assembly (or to suppress a riot or affray) and thereby comimtted an offence 
punishable under s. 152 of the Indian Penal Code and within my cognizance (or 
cognizance of the Court of Session). 

And I hereby direct that you be tried [by the said Court (tn cases tried by- 
Magistrate omit these words)] on the said charge. 

153. IVhoever malignantly, ‘ or wantonly, ® by doing any- 
Wantonly pving ^bing whicb IS illegal, =» gives provocation to any 

provocation, with peison intending or knowing it to be likely that 

intent to cause not— provocation* Will cause the ofience of rioting 

to be committed, shall, if the offence of rioting be committed in 
consequence of such provocation, be punished ndth imprisonment 
if rioting be com- either description for a term which may extend 

nutted; to one year, or with fine, or with both ; and, if the- 

^ Ferasal, (1891) 19 OiL 105. 
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■offence of rioting be not committed, with imprisonment of either 
iiMtcom.oiitea, description for a term which may extend to six 
months, or with fine, or with both. 


COMMENT, 

This section punishes a person who dfkjs acts which provoke others to cominit 
Tioting but which do not amount to abetment. It is divided into two parts. If 
rioting is committed the punishment is more severe, 

1. * Malignantly ’ implies a sort of general malice.'^ According to "Webster 
'the adverbs ' maliciously ’ and * malignantly ’ are synonymous. Malice is not, 

as in ordinary speech, only an expression of hatred and ill-will to an individual, 
but means an unlawful act done intentionally without just cause or excuse.* 
Malignant means extreme malevolence or enmity; violently hostile or harmful. 
A riot took place between Hindus and Slussalmans. The excitement caused by the 
■riot had not entirely subsided, when the accused composed and published a poem, 
giving an account of the outbreak, and incidentally extolling certain classes of the 
Hindu community, namely, the Qhatis and Kamatis, for the brave resistance 
■which they had offered to the Mahomedan rioters. The poem extolled the Ghatis 
and Eamatis and then followed these lines:— 

"May God give glory to you, confer joy on you night and day, 'J 

Fight again for your country's good.” 

The poem was written in Gujarati, a language not ordinarily spoken by the 
Ghatis and Kamatw or even by the Mahomedans. It did not appear that any 
copies of the work were distributed among the people who bad taken part in the 
riot. Nor did any fresh riot take place subsequently to the publication of the work. 
The accused were prosecuted and convicted under s. 117 and this section, 
on thS ground that the lines quoted above, especially the words 
again,"wereadirect instigation to the Ghatis and Karaatis torenewthe disturb 
ances. It was held that the meaning of the passage complained of was to be 
gathered from the whole poem. The general spirit of the poem was cleady m 
favour of peace and reconciliation. Itconsisted from beginning to end of alamenta 
rion over the riots, and the destruction .and death they had caiiscd, and of 
•repeated counsel to peace and harmony between Hindus and Mahomedans. 
And there was nothing to indicate that the author’s intention was to instigate the 
"Hindus or provoke the Mahomedans to renew the disturbances. The words 
■“ Fight again ” were, no doubt, objectionable, but it would not be a propet 
construction of the words to allow them to override the whole context of the work. 

2. ‘ Wantonly ’ Means recklessly,^ thoughtlessly, without ^ regard let 

right or coDsequenc ’• »• «* this sections 

far larger, vaguer, ‘ by tw 

word ‘malignantly ' • ■ liie the worn 

‘malignantly’ occurs once again in a. 27U. 

Where certain persons taking part in a religious procession gratuitously . 
■disobeyed the orders of the police conccmii^ the manner in which such processw^ 
was to be conducted, with the result that a riot was only averted by bringing armed 
police upon the scene, it was held that the persons concerned acted ‘ wantonly 
within the meaning of this section-* 

3. ‘ IHegal.*—An offence under this section requires that the offender 
.should do something illegal by doing which he malignontly or wantonly gtves 
provocation to any person intoning or knowing it to bo likely that a riot would 
be the result.® As to the meaning of ‘illegal,’ see s. 43, supra, A Muswlman 


» KaXanji. (ISO}) ig B^ni, jSg. 77S; 

Patkj\, (1007) 20 All. SCO. 571. 

» n Prv*er, {IS25) 4 U. & 


• Kahanji, sm. 

• U**ain Saihsh, tup. 

• KhutVtl Shsi, (JS«C) 6 A. W. y. 
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procession passed by the door-way o! the accused, outside which he had, with¬ 
out any permission, erected a screen and inside which was an image of the goddess 
Bhawani. The accused was asked to close the door or to put up a screen for a few 
minutes while the procession passed by, and he refused to do so. The Magistrate 
convicted the accused on the ground that “ by this illegal omission of respect to 
the religious feelings of the JIussalmans, he provoked a riot.” It was hold that the 
comuetjon was wrong.^ 

4. ‘Gives provocation to any person, etc.*—The provocation should have 
been given with the intention or knowledge that it is likely to cause rioting. 
"Where a JIahomedan killed a cow not in the presence of any Hindu, but the Hindus 
came to know of it subsequently, it was held that no offence was committed under 

* ' ' * ■ t on hearing of 

of any Hindu 

u u o provocation* 

if on subsequently hearing of the act the religious feelings of certain Hindus were 
hurt.* Where the natural and probable effect of reading a pamphlet was to give 
provocation to the fc” —...»* 1 tv 
it was held that the 
that such provocatic 
offence under this section.* 

PRACTICE. 

Evidence.—(1) That the'accused did an act which was illegal. 

(2) That he did so malignantly or wantonly. 

"V’ery strong evidence is necessary to prove this.* 

(3) That the illegal act was the cause of provocation. 

(4) That the accused, when giving such provocation, intended or knew that 
it was likely that such provocation would cause a not to be comrmtted Prove also 
whether riot was or was not committed m consequence of such provocation. 

If the riot was not committed, the accused would be liable under the first 
clause; li it was, then the offence would be punished under the second clause. 

Procedure.—Cognizable—Warrant (if riot be committed), otherwise, sum¬ 
mons—Bailable—Not compoundable—Any Jlagistrate—Triable summarily, if 
riot not comrmtted. 

Cbarge.—I (name and office of Magistrate, etc.,) hereby charge you (name 
of accused) as follows:— 

That you, on or about the-day of- , at-, malignantly (or wantonly) 

■ ' ' I ■ 

Code, and within my cognizance. 

And I hereby direct that you be tried on the said charge. 

153-A. AMioever by words, either spolcen or iiTitten, or by 
Promoting ennuty signs, or by visiblc representations, or otherwise, 
■between classes. promotes' Or attempts to promote feelings of 
enmity or hatred between different classes- of Her Jlajesty’s 
subjects shall be punished ^vith imprisonment which may extend to 
two years, or -isith fine, or with both. 

Explanation .—It does not amount to an offence within the 
meaning of this section to point out, ^vithout malicious intention 

* Khuthal Singh, (188C) 6 A. W. N 23 » EahirnaUim MahomedcHli Mulla, (1019) 

» Abd\iUdh, (1919) 17 A. L. J. B. 200, 1 22 Bom. L. R. 166, 6 Bom, Cr. C. 175. 

47. P. L. R. 85. « Eahanji, (1893) 18 Bom. 758. 
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in sucii laud, slinll bo punishable ’vvith fine not cxcoedin" one 
thousand nipeos, ° « 

;• if lie OT Ills ngent or mannger,* knowing that such offence 
IS being or has been committed,* or having reason to believe* it is- 
likely to be committed, do not give the earliest notice thereof in 
his or their power to the principal officer at the nearest police-station, 
and do not, in the case of bis or their having reason to believe 
that it was about to bo committed, use all lawful means in his or 
their power to prevent it and, in the event of its taldng place, do 
not use all lawful means in his or their power to disperse or suppress 
the riot or unlawful assembly. 


COMMENT; 

Many duties ofthopoHccQTO by lawimposedon landholders. Tho present section 
proceeds apparently upon a presumption that, in addition to nny such duty, the 
owner or occupier of land is cognizant in a peculiar way of the designs of those 
who asscmblo on his land, and is aWo not only to give the police notice, bat 
to prevent and to disperse and suppress the assembly.^ Under s. 45 of the Oriaaindl 
Procedure Code village headmen, accountants, landholders and others are bound 
to report certain matters to the nearest Magistrate or to tho ofScer in charge of the 
acarcat poUcC’Statioa. 

The section contemplates three different breaches of duty; 

(1) Onnssion to giro notice of a riot or unlawfni assemblyj 

(2) Abstention from prerontiDgit; and 

(3) Negligence to suppress it. 

1. * Unlawful ossembly.'—See 8.141, supra, 

2, ‘ Riot.'—See a, 146, supra: 

3, ' An interest in land' means any fragment of the ownership. Th| 
eection would, therefore, apply to tenants and mortgagees, remaindermen and 
reversionerB; but not to one merely entitled to a charge oalandortoan easement. 

It is impossible to punish in every case every person who has any interest in 
tho land. The responsibility depends on the fact of the person who caused the not 
being himself the person who has an interest in the land, or ah ogent or a manager 
of such person, and one of the facts to be proved is whose agent or managerthe per- 
son fomenting the riot isj 

4. ‘ Agent or manager.*-—The ctiahnol liability of person for the acts and 
omissions of an agent or manager depends upon the question ^ whom the latfer 
was appointed. Where, therefore, it wns shown that three Hindu pardanasm 
ladies had the management of the estate and were responsible for the appointment 
of the agent who had fomented the riot, and that their adopted sons had nothing 
to do with such appointment, though they toot some share in the active manage 

mentofthe estate,itwasbeldthattheladieswerealoaeliable.* The accused was 

the sole proprietor of a village. A serious riot involving loss of life toot place at 
that village, and the accused's agentinstead of domganythmg to prevent or sup¬ 
press the riot accompanied the rioters and stood close by, while the riot was going 
on, after which he absconded. The accused, who had no knowledge that a rmt was 
likely to be comnutted, was convicted under this section and fined. It was beta 


& JI. 12S. See Doma 5aJl«, (IW?) * *5»i» Sandari OAotedfirani. 33 

2 P. !>. J. 83. CW. 834. 

» Stotw. 
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that the landlord ^ras liable under this section for the acts of commission as well 
as omission not only of himself, but of his agent or manager.^ 

5. * Knowing that such offence, etc.'—The iUlahabad High Court has 
ruled that it is not nccessarj’, in order to render the owner of land on which a riot 
takes place criminally liable, that he should be aware of the likelihood of such an 
occurrence. That his manager should have taken an active part in the riot is 
sufficient to warrant the con^^ction of the owner under this section.* Similarly, 
the Calcutta High Court has decided that knowledge, on the part of the owner or 
occupier of the land, of the acts or intentions of the agent, is not an essential element 
of an offence under this section, and he may be comneted under it though he may 
be in entire ignorance of the acts of his agent or manager.* 

The owner or occupier of land on which an unlawful assembly is held cannot 
be convicted under this section unless there is a finding that the riot was premedi¬ 
tated.* ; ■ 

6. ‘Reason (o believe’—See a. 2G, sapra. 

Co-sharer,—A non-resident partner who has taken no active part in the 
management of the estate cannot, like a resident sharer, be convicted under this 
section.* 

No delay in prosecution.—^Proseentions under this and the following 
sections should he instituted without delay, having regard to the object of the 
law laid down in these sections which is to impress upon landholders their responsi¬ 
bilities and obligations in respect of riots or unlawful assemblies committed under 
the circumstances mentioned in those sections and thus serve as wholesome warn¬ 
ings not only to persons concerned but also to others.*! 

J»RACTICE. 

Evidence.—Prove (1) that a riot took place. 

(2) That the land upon which it was committed was owned or occupied by 
accused ; or, that the accused had, or claimed, an interest in the land upon which 
it was committed. 

(3) That the accused (or his agent or manager) knew that it was being, or 
had been, committed ; or had reason to believe that such riot was likely to he 
committed. 

(4) That the accused (or his agent or manager) omitted to give the earliest 
notice in his power to the principal officer at the nearest police station. 

(5) That the accused (or his agent or manager) omitted to use all lawful means 
in his power to prevent such riot, or to suppress it if it had taken place.^ 

Evidence taken in another case to which the accused were not parties was 
held inadmissible to convict them under this section. The records of another case 
would not of themselves be legal evidence for the conviction.® 

Procedure.—^Not cognizable—Summons—Bailable—Not compoundahle— 
Presidency I^Iagistrate or Magistrate of the first or second class. 

155. WTienever a riot is conimitted for the benefit or on 
liability of pctton behalf of any person who is the o\vnDr or occupier 
for whose benefit not of any land respecting which such riot takes place 
IB committed, claims any interest in such land, or in the 


^ £<i:t Ztamnddtn Ahmed, (1901) S8 CsL 
604. 

» Payag Singh, (1890) 12 AIL 650. 

* fozi Zeamuddxn Ahmed, eup.; yriptndra 
Bhu$an Bay v, Oobinda Bandhu llajvmdar, 
(1923) 39C. L.J. 236-. Lelehnj, (1904) 1 
A. L. J. B. 146 (n); Baja Bhcgvan Edkhah, 
(1905) 8 0. C. 418. 

* SuTTOop Chunder Paul, (1869) 12 tY. R. 


(Cr.) 75. 

* Badha Bath Chowdhry, (18S0) 7 C. L. B, 


• Eahttk Meah, (1902) 7 C. tV. K 246; 
Saral Chandra Shah Chmedhry, (1902) 7 
C. W. B. 301. 

'» See Tarakant Dat, (1900) 4 C. W. N. 6DI. 

• C. 0. D. Betts and llahomed, (1871) C 
Beng. L. B. App. 83,10 W. B (Cr.) C. 
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subject of any dispute •n’Ljdh'.gave rise to the riot, -or irbo bss 
accepted or derived any benefit therefrom, such -person shaH be 
pumshable with fine, if he or his agent or manager, having reason 
to believe that such riot was likely to he committed, or that the 
iiaJswfu! assemhly hy which such riot was committed -, was IMy 
to he held, shall not. respectively use all Inwfo! means in his or 
their power. to prevent such assembly or riot from taking place, and 
tor suppressing and dispersing the same. 

COltMENTs , 

’ ^ Uoder the preceding sectiaa the Ofraer oi )snd h punbhable for the 
tafeiiig place of aa unla’scful assembly or riot on bis land. This section requires 
that the unlawful assembly or riot should tahe j^&ce in the interest of the owner or 
■any person claiming interest in the land. Th& section, therefore, imposes cnlimited 
ifiae, The preceding section referred to an unlawful assembly as well as a riot: 
this section refers to riot only. 

The principle on wfucb this and the following sections proceed js to subject 
to due aU persons in whose interest an aSray is committed and the agents o! such 
persona, unless ft can be shown that they did what they lawfcdly could do topfenni 
the offence. 

A Zemindar oaght not to he made liable under this section for a sudden and 
■napremeditated riot which there was no reason to inior be eonld hare aaticipsted 
or thought likely to happen.^ 

^KACTICE; 

Evidence.—Prove (I) that the riot was committed. 

' (2) That it took place with respect to some lard, or that it arose out oi some 
■dispute. . 

(3) That the accused was the owner or occupier of such land, or ewuned an 
intetesfe thereio, ot claimed some interest in the subject of aueb dispule. 

No conviction could be made unless it is shewn that the accused bad pioptriy 
in the land.* , 

(4) That such riot was committed for the benefit or on behalf of the acensco, 
or that the accused accepted or derived some benefit therefrom, 

15) That the accused or his agent or manager bad reason to bdieve (a) that 
auch riot was likely to be committed; or (6) that the unlawful assembly, wHth 
committed such riot, was likely to bo hold. „, ,, 

(6) Thatiba aoausod, his agent, or manager dm not reswctivcly use aH lawiw 
means, etc,, (o) to prevent such assembly or mt from taking place; or (h) ict 
suppressing and dispersing the Baroe» 

», » -Ilailabl«-~Nofc compoundable-* 

«<j ;■ irnmary triab 

Where tbore m uo eMu«uc« lo t- »' :•' absentee co-sharer in a remind^ry 
takes an active part in the managoment, end a resident co-ahater ha« been sentenced 
to pay a fine under s. 365, tho uon-resident eemindar ought not to be convicted 
tinder thb section.^ 

156. Wlaenever a riot is committed for the benefit or ou 
Uibiutj of «,«nt behalf of any person who is the owner or oecn- 
respecting tvhich siich riot takes 
iTwaStua. ~ jAaie, or vjho claims any infere.st in such land, or 


> /!«»■«:% 11905) S RfCr.) W.' 

» /'nwieii* Ka> 


n 
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in the subject of any dispute which gave rise to the riot, or 
who has accepted or derived any benefit therefrom, 

the agent or manager of such person shall be punishable with 
fine, if such agent or manager, having reason to believe that such 
Tiot was likely to be committed, or that the unlawful assembly by 
which such riot was committed was likely to be held, shall not use 
all lawful means in his power to prevent such riot or assembly from 
-taking place and for suppressing and dispersing the same. 

COMMENT. 

The last section pumshed the owner of land or anj person claiming an interest 
lin it; this section ponishes the agent or manager of such person. 

PRACTICE . 

Evidence.—For points necessary to be proved see s. 155. See also JBrae*< 
<case,^ which lays down that to constitate an offence under this section it must 
be shown by legal evidence (1) that a riot was committed ; (2) that the riot, if 
•committed, was committed for the benefit of tbe accused ; and (3) that the accused 
-had reason to believe that a riot was likely to be committed. 

Procedure.—Not cognizable—Summons—^Bailable—Not compoundable— 

Alagistrate, Presidency, first or second class—Triable summarily. 

157. "WTioever harbours, receives or assembles in any house 
Hatbooriag persons 01 premises in his occupation or charge, or 
iwxed for an unlawful under his Control, any persons, knowing that 
.aisambiy, pcrsons have been hired, engaged ^ or 

employed, or are about to be hired.* engaged or employed, to join 
or become members of an unlawful assembly, shall be punished 
with imprisonment of cither description for a term which may 
■extend to six months, or uHth fine, or with both. 

COMMENT. 

Object.—This section, as compared with a. 150, is of a wider application. 

It provides fo“ .— .*t.* -, . . i , ,, , , 

K)r assembling , «■ 

offence. 1 ^ ^ 

•of facts which in law would go to constitute an unlawful assembly.* 

1. ‘Hired, tie., or about to be hired, etc.’—Under this section, it must be 
proved that the persons were hired or about to be hired for the purposes specified 
-therein. It is not sufficient to show that some of tbe accused’s servants have been 
:taken from a district where men bear a well*known character as lathialt (men with 
■clubs) and had been in his service some time before the riot.* 

PRACTICE; 

Evidence.—Prove (1) that the house or premises in question was or were in 
the occupation or charge of, or under the control of, the accused. 

(2) That the accused harboured, received, or assembled therein the persons in 
question. 

(3) That such persons had been biied. engaged, or employed, or were about 
to b^ome so, to join or become members of an nn!.< irfnt assembly. 


Ml^) 10 OU. S3S. • ^aiL3.V«aCA»«^. (ia«*)}7Cl.£L 

• itxDi lofAaa Mortar. (1901) £9 Ckl. :i<. iS?. 
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(4) That when the accused did as in (3j he knew that such persona had been 
80 hired, etc., for that purpose.' 


Procedure.—Cogni 2 ablc-~Sutnmons—Bailable—^Not compoundable—Magis¬ 
trate, Presidency, first or second dags—Suromary trial. 


158. "Whoever is engaged ox liired, or offers or attempts to be 
to hired or engaged, to do or assist in doing any of 
"til® *^9^5 specified in section 141, shall be punisbed 
wtii imprisonment of either description for a term 
' which may extend to six months, or with fine, or with both; 

and whoever, being so engaged or hired as aforesaid, goes 
ortogoamed. engages or offers to go armed, with any 

deadly weapon ^ or with anything wluch used as a 
weapon of offence is likely to cause death, shall be punished with 
imprisonment of either description for a term which may extend 
‘,io two years, or with fine, or uith both. 

COMMENT. 

This BCDtion is intended to punish those persons who lure themselves out 
as jaejnbers of an unlawful assembly or assist any such members. ^ It is divided 
into two parts. Higher penalty is awarded where the accused is armed with 
a deadly weapon. 

1. * Deadly weapon.'—Such as, firearms, swords, etc. IVhether a- psrticmar 
thing is a deadly weapon or not is a question of fact depending upon the special 
ciioumstances oi each case. 

PRACTICE. 

Evidence.—^Prove (1) the engagement or hiring ef the accused; or the oner 
or attempt hy the accused to become so. . • j • 

(2) That the object of such engagement or hiring was to do, or assist in doing, 
an act which would make an assembly an unlawful one (see s. 141). 

Trove also (for the last part of the section) whether the accused went or ouoied 
to go armed with a deadly weapon. 

o...-.—/tt it... ..-.J..* *l.n fl^afclaUSC) 

,'i. ,• • , * ' • ■ \ ■ ■' -istrate, 

' . . ' ‘ofthe 


section. , 

Cfiaiffe.—I (ficffic and o£ice of MaghtroU, e^c.,) hereby charge you [name oj 
accused) as follows;— , ,. , « j 

That you, on or about the-day of-■, at-, engaged or hired (or olierea 

'I, ’1,1 1' ’ Ik Qji a«ita4- 

...... ■ .. . . . . : • • end • • ■ 

-.1. .. , ■ ■ ised £ . ■ ; ■ ' i . ■ 

. • offence under s. 158 of the Indian Penal 


• : . . : d on the said charge. 

159. Wlien two or more persons,' by fighting in a puU“ 
place,^ disturb the public peace/ they are said 


to “ commit an affray.” 

160. MTioever commits an affra}', shall be punished with 
imprisonment of either description for a term 
which may extend to one month, or with fine which 
may o.xtend to one hundred rupees, or with both. 
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COMMENT. 

The word ‘aflray* is derived from the French word cjfraier, to terrify, and, 
in a lepal rense, it is taken for a public offence to the terror of the people. 
From this definition it seems clearly to follow, that there may be an assault which 
will not amount to an affray; as where it happens in a private place, out of the 
hearinp or seeing of any, except the parties concerned } in which case it cannot 
bo said to be to the terror of the people.* No quarrelsome or threatening words 
whatsoever shall amount to an affray.* An affray is an offence against the public 
peace because it is committed in a public place and is likely to cause general alarm 
and disturbance. 

Ingredients.—The section has three essentials 

1. Fight between two or more persons. 

2. Such fight must be in a public place. 

3. The fight must disturb the public peace. 

1. * Two or more persons,*—The fight must be between two or more persons. 

2. * Public place.*—** A public place irone where the public go, no matter 
whether they have a right to go or not.. .Many shows are exhibited to the public 
on private property, yet they are frequented by the public—the public go there.”* 
It is obnous that what is a public place may vary from time to time, and what the 
Court has to consider is, was a particular place at the time public ?—a place where 
the public undoubtedly were,* MTicrc a quarrel arose between four persons station¬ 
ed at the entrance of a temple for the purpose of collecting fees and three other 
persons who wished to enter the temple without previous pajunent of the fee de¬ 
manded, it was held that this offence was committed.® ^\^lc^e two persons met 
and after abuse came to blows and each struck the other down while others had also 
joined the fight and one of them died of the injuries received, but there was no 
evidence as to who the assailant was, it was held that any offence beyond an affray 
had not been committed.® 

Public places-—An omnibus,’ a railway platform,® a public urinal,® a goods- 
yard of a railway station,*® an unfenced compound,** a place forming part 
of tbe compound of a Hindu temple,** harbour premises,** are public 
places. 

Not public places.—A private chahvlra adjoining a public thoroughfare,*® a 
railway station and platform at a time when no train is due except a goods- 
train,*® and a private garden,*® are not public places. 

3. ‘Disturb the public peace.*-—^It is essential that there must be a disturb¬ 
ance of the public peace. 

Affray and riot.—An affray differs from a not. The former cannot be commit¬ 
ted in a private place, and does not require five or more persons ; the latter requires 
at least five persons, and can be committed in a pnvate place. 

Affray and assault.—An affray differs from an assault. The one must be 
committed in a public place ; the other may take place anywhere. The former 

» 1 Ha-n-k., s. 1, p. 487. • Ezpartt Dav\t, (1857) 2C L. J. Eich. 393. 

• Ibid, B. 2; Aiidappinatari, (1893) 1 Weir • BarrU, (1871) L. It. 1 C. C. R. 282; bat 

71. see Onhard, (1848) 3 Cox 248. 

• Per Grove, J., in Wtilard, (1884) 14 *• Cavniji y.Q. /. P. ^y.,(1302) 4 Bom. 

Q. B. D. 63, 67, Han Singh Ja<fu Nandan, L. R. 290, 26 Bom 609. 

(1903) 31 Cal. 542; Musa, (1916) 40 &Iad. Ban Singh v. JadiiBandan,snp. 

656; Gocindarajulu, (1915) 39 Had. 886; ** i/iua, eup 

Bamlaran/al, (191C)13N. L.B. 68. x, ^ , 

• WtUard, Bup., p. 60. ‘ ■ i ■ ■ 

» (1879) 1 Weir 71. .. *.7. 

• Langar, (1912) P. W. R. /Cr.) No. 32 of 
1912. 

» Bolmts, (1853) 3 C. & K. 360. 

40 
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is'regpded as an ofience against the public peace; the latter, against the person 
- of an individual. An afiray is nothing more than an assault committed in a public 
place and in a conspicuous manner, and is so called because it affrighteth and 
’inakcth men afraid, 

IPKAOTICE. 

Evidence.—Prove (1) that the accused and another person, or other persons 
• Tverc fighting. ^ ^ 

In an afiray specific evidence as to the acts of each fighter cannot be expected; 

' mere general evidence as to the accused taking part in it ■mil he sufficient.* 

(2) That such fight ■was in a pnblic place.* 

(3) That the fight disturbed the public peace.* 

A conviction tmder this section, on a prosecution initiated by the police, ■would 
he no bar to a subsequent trial under s. 323 on a complaint laid by the party 
'-injured.* 

Procedure.—^Not cognizable—Summons—^Bailable—Not compoundable— 
-Any Magistrate—^Triable summarily. 


> Holer SSritt, (1803) 21 Cal. 302. 

-* Vadde Somvgadu, (1882) 1 Wait 71. 


»JWi 

* Sam Suli, (1924) 47 AIL 284. 



CHAPTER TX. 


OF OFFENCES BY OR RELATING TO FUBLIC SERVANTS. 

This Chapter deals \nth two classes of offences, of which one can be committed 
Iby public servants alone, and the other comprises offences which relate to public 
cervants, though they arc not committed by them. 

“ Those offences which arc common between public servants and other mem* 
bers of the community, wc leave to the general provisions of the Code. If a public 
servant cmbezrles public money, we leave him to the ordinary law of criminal 
breach of trust. If ho falsely pretends to have disbursed money for the public, 
and by tWs deception induces the Government to allow it in his accounts, we leave 
him to the ordinary law of cheating. If ho produces forged vouchers to back his 
statement, we leave him to the ordinary law of forgery. We see no reason for 
punishing these offences more severely when the Government suffers by them than 
when private people suffer. A Government, indeed, which does not consider the 
sufferings of private individuals as its own, is not only selfish but short-sighted 
in its selfishness. The revenue is drawn from the wealth of individuals, and every 
act of dishonest spoliation which tends to render individuals insecure in the enjoy¬ 
ment of their wealth is really an injury to the revenue. On every account, there- 
ioro, we think it desirable that the property of the state should, in^eneral, 1^ pro¬ 
tected by exactly the same laws which are considered as sufficient for the protec¬ 
tion of the property of the subject.”* 

The fact that transgression by a pubUc servant may always be punished by 
•dismissal from the public service explains the comparative leniency of some of the 
punishments provided by this Chapter and the absence of any notice of certain 
cmalpractices, 

161. Wlioever, being or expecting to be * a public servant,® 
•Pnbiicsemnt ^cccpts Or obtains, or agrees to accept, or attempts 
•taking gratification to obtain^ from any person, for bimself or for any 
in''™! person,* any gratification* whatever, other 

^pect of an official than legal remuneration, * as a motive or reward' 
for doing or forbearing to do any official act® or 
for showing or forbearing to show, in the exercise of his official 
iunctions, favour or disfavour to any person, or for rendering or 
-attempting to render any service or disservice to any person, with 
•the Legislative or Executive Government of India,'’ or with the 
Government of any Presidency, or with any Lieutenant-Governor, 
•or with any public servant, as such, shall be punished with impri¬ 
sonment of either description for a term which may extend to three 
years, or mth fine, or with boili. 

Exphnations .—“ Expecting to be a public servant.” If a 
person not expecting to be in office obtains a gratification by 
■deceiving others into a belief that he is about to be in office, and 
that he will then serve them, he may be guilty of cheating, but 
die is not guilty of the offence defined in this section. 


. » Note E, p. 121. 
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'‘Gratification.” Thewc--'’ ' ”• jt restricted 

to pccumniy gratifications, or in money. 

“ Legal remuneration.” xnt* ivorus legal Tcmuncration ” are 
not restricted to xcimincration winch a pnhlic servant can lawfully 
demand, hut include all icraunoration which is permitted by the 
Government which he serves, to accept. 

! “ A motive or reward for ‘doing.” A person who receives a 

gratification as a motive for doing what he docs not intend to do, 
or as a reward for doing what he has not done, comes rnthin these 
words. 

’ ILLOSTBATIOXS. 

(o) A, a munaifi, obtains {torn Z, a banker, a situation in Z’s bank for A’s 
A •: jf Z. A has comraitted the 

‘ :• •• , ; •; . subsidiary Power, accepts 

'' ' ’ \ i ■'■t ?: •' 't'docs not appear that A 

accepted this sura as a motive or reward for doing or forbearing to do any particular 
official act, or for rendering or attempting to render any particular service to that 
Power nith the Britisli Government. But it does appear that A accepted the simi 
as a motive or reward for generally sbowin^ favour in the exercise of his official 
iunotions to that Power. A has committed the oficnee defined m this secdon. 

(c) A, a public servant, induces Z erroneously to believe that A'a influence 
with the Government has obtained a title for Z, and thus induces Z to give A money 
as a reword for this seridce. A has committed tho oflence defined in this section. 
COMMENT, 

Bribery or corruption on the port of a public servant is made an ofience under 
this section. Not only a puWio servant tn me but also one who expects to be a 
public servant in -posse cornea within tho purview of this section. 

1. ‘ Expecling to be .'—** If a person expecting to be appointed to a public 
office obtains money from another as the price of favour to bo shewn to that other 
in the exercise of his functions in that office, he is surely as corrupt as one who dws 
tho same being octually in office. It must be proved of course th.at he gave 
other party reason to believe that he was about to obtain the office, it must be 
proved also, . , , that he himself expected to obtain it. In practice tho provision 
would probably be brought into action only against persons who after haymg 

. . I -1 .'v.. --n tr -...r * 1 ... ~ transaction, 

. • ' office 

2. • Public servant.’-'A person who de facto, though wrongly, discharges 
the duties of an office through which ho apparently figures as a puiJic servant, 
may be tried for getting a bribe.® See e. 21, «upm, ns to the definition of ‘ public 
servant.' 

• * Obtains, or agrees to accept, or attempts to obtain.'—The use of these 

words shows that solicitation by a public servant or other ^rson was cofl’ 
templated in ftaimng the provisions of the Penal Code on the subject, and there is 
nothing in the Code to except from the definition of abetment the species of abe> 
m«nt involved in compliance with the corrupt wishes of the principal bfiendei. 

A mete asking is sufficient to constitute an attempt.* 

» 2nd Rap., a, 66. 15S. 

» Samtiato i>o«, (1871) le W. B. (Cf.) 27. * RaWeo Salat, (1879) 2 AIL 253. 

» ITo Ko, (1895) 1 O. B. R, (1892.1896) 
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It is not necessary for the prosecution to show how the illegal gratification 
came to he demanded or obtained, so long as it can be clearly established by evid¬ 
ence that it was obtained.^ 

4. .‘Any other person.’—The other person may or may not be a public* 
servant, and therefore wholly unconnected with the official conduct.^ 

5. ‘ Gratification ’ includes all gratifications of appetite and all honorary 
distinctions. 

The words of the section exclude the defence that the benefit bargained for 
was to go to somebody else, and also the notion that on officer is protected if ho 
agrees to let his official acts be swayed by the motive of accepting a gratification 
to be used for advancing some public not private object, such as, charity, science, 
or religion. The mahars of a village having been suspended from tbeir office, a 
meeting of the vullagers was held at.thc house of the \ullage Patel to consider the 
question of their restoration to office, and an agreement was come to that they 
should be restored on their paying Rs. 300 towards the repair of a temple. It was 
held that the Patel being a public servant had committed this offence.® 


Cases.—A jiuivari who took grain as a consideration for showing favour to the 
pverin discharge of his functions as apwicar* was guilty of on offence under 
this section.^ The taking of a bribe by a head clerk to influence a Principal Suddat 
Ameen in his decisions was sufficient for a legal conviction whether the head 
clerk did or did not influence or try to influence that officer.® A hulharni of a 
. ” ’ . ’ ! ” ■ ■ . •* '« • .1 , T t 1 irkedfot 

J ' . . . . • . • ‘ ■ }y would 


held that ho had committed this offence.® Where the Colonel of a regiment accepted 


as gamblers, and afterwards released them on payment of a sum of money by the 
latter, it was held that the offence committed was that of takung a bribe as 
regards the constable, and abetment of that offence as regards the others.® 
Where a Subordinate Judge went m company with a h’tigant in his Court 
to a cloth shop and accepted a present of cloth which was paid for by that litigant 
to gain favours with the judge m his suit, it was held that the judge was guilty 
of an offence under this section.® 

6. * Legal remuneration ’ means what is given to a public servant by 
the Government which ho serves or by ony person having authority from that 
Government to give,—or what is given to him by any person whosoever, if the 
Government permits him to accept the gift.*® 

The word " Government ” in the definition of " legal remuneration ” includes 
a Court of Wards,** the Senate of the Allahabad University,** an employer of 


» (1910) 15 A,L.J.R. 127. 

• Bhagvandas K’anji, (1M7) 9 Botf. L. R. 
331, 31 Bom. 335. 

• Aj'paj%bifi Boifarroo,(1S9C)21 Bom.517, 
520; Amtruddtn ^aleMoy, (1922) 2* Bom. 
L. R. 534, 513. 644. 

• JIvdt^-Detn, (1670) 2 N W. P. HS. 

• Senshiadar, (1SG5) 3 W. R. 
(Cr) 10. 

• iTniAnoji GanesX, (1S9S) Uarejv Cr. C 
055. 

• TTAHalfr.nOMJSK. B, 12S3. 

• ilaJiomtd (16C6) 5 W. R. (O.JIS. 


• B^imrao ,Var#i'mAa Ilullitar, (1921) 
27 Bom. L. R. 120. 

*• U. & 31. 135. 

** Bombay Court of Warrls Art (Bom. .tct 
I of 1905).*. 21(2), Central Proriscvs CoTvm* 
n»nt Wanii Art (XXIV of 1899), i. 12 j the 
U&it^ ProTinw* Court of Wards Act (U. P. 
Act in of 1899), a. 30; th« Ajmere Gorrni- 


iUi! .\iiaiiaoau LlUlCItju Aft iXwil 

Of 1SS7). «■ )S(2). 
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a railway servant, ^ and a mumdpal board under the ITaited Provinces. 
Municipal Act.* > ' . • • . . 

^ 7. ‘ A motive or r«ward/~-It is essential that a bribe should he obtained 

asa motive or reward.’* -This phrase evidently means “on the underetanding 
that the bribe is given in coMideration of some official act or conduct.” Such 
an understanding need not be proved by explicit evidence of any precise agreement. 
It may be inferred from circumstances.* A bribe is not the less a bribe because ita 
payment is postponed.® When a bribe baa been given it is immaterial to inquire 
wbat, if aojy, efieot the bribe had on the mind of the receiver. 

The explanation of this phrase given in the section will not allow a public 
servant to justify his acceptance of a or bribe by urging that the order passed 
by him was nevertheless a just one and against the very person from whom he 
received the bribe. Thus, it guards against such a plea as was set up as an excuse 
for Lord Bacon. It is pretended,” says Hume in his History, “ that Bacon had 
still, in the seat of justice, preserved the integrity of a Judge, and had given just 
decrees against those very persona from whom he had received the wages of 
iniquity.” « 

“The term * reward ’ is manifestly intended to apply to a * past service.’ What 
18 forbidden speaking generally is the receiving any gratification * as a motive' 
to do, ‘ or a reward’ for having done any such thing as is described in the defini¬ 
tion.”’ 


8. 'OffieJal act.’—It must be an act or omission in connection with the 
official functions of the accused. If ifc is not an act of official duty the receipt of 
money may be some other offence, but it is not a bribe, c.g., if a poBce-man arrests 
a man outside his jurisdiction and releases him on receiving a sum of money, this is 
not a bribe, for ifc is no part of his official duty to make the arrest. He may be 
liable for some other offence. Some village watchmen found a widow at the shop 
of a certain goldsmith at night, and the goldsmith gave them a reward to hold their 
tongues and to prevent them from being disgraced. It was held that tbej- weronot 
guilty of any offence.® Because to keep sflence on a private matter, whichismno- 
way concerned with any matter of the police, much lees of crime, and which the 
watchmen had no business to make the sulqect of official report, or mention to any 
person, is unconnected with the “ doing or forbearing to do any official act, or 
with “ showing or forbe.aring to show, in the exercise of their official functions, 
favour or disfavour to any person.” Where two of the accused offered a gratifica- 
rion to a public servant in consideration of his not proceeding against them and 
the other accused whoso papers and books he bad seized for bringing them to legal 
punishment, ifc was held that the offence committed did not fall under this Bcction 
and 8. 109, but under s. 214.* . , v* 

The Allahabad High Court has held that it is sufficient if the accused thougnt 
that a particular public servant had an opportunity to show him favour in the 
exercise of his official functions, although he might in reality have no such oppor¬ 
tunity.'® This ^dew seems to be unsound. The Madras High Court held in a case,, 
where the charge against a I'amam was that he received a bnbe from a 
on the understanding that he would get him some darkkast land, that it 
constitute an offence under this section as gettinga darlha$t land was not the omciai 
act of a karnam '' The same is the view of the Lahore High Court.'* 

' The IndiM. RallTrara Art (IX of 1850), 05i..(1678l 3 Q. B. It. SlOj SJjyw v- 

(18901 I Q. B. 3f,9 Mowod to 

jf(ah Bantrjes r. E. C. Eoylf,sxtp. 

’ Jhid Rep. 8. 67. 

• Atdut Aii:. (1SS3) 3 A. VT. S. 

• Jfe^rai, (ISSO) P. K ^o. 33 o* 

»• K^n l^l. (1901) 1. A. li. 

■**VenhaJit (193') 31, I.. J. 

662. 

AJudhla Ptrri^ad, (1921) i h- C. 227. 


g. 137 (I). 

• U. V. Act II of 1916, ». 84. 
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It is an offence even when the act to he done in return for the bribe is a just 
and proper act. It is not necessary to show that as a matter of fact favour was 
shown to the person who offered the bribe. It is sufficient if the person giving the 
gratiffcation is led to believe that the offidal act would go against him if he did not 
give gratification.! 

The performance of the act which is consideration for the bribe is not essential.. 

9. ‘ Government of India.’—See s. 16, supra. 

10. ‘ Presidency.’—See s, 18, supra. 

Accomplice.—The mere presence of a person on the occasion of the giving of ’ 
a bribe, and bis omission to promptly inform the authorities, do not constitute 
him an accomplice, unless it can be shown that he somehow co-operated in the pay¬ 
ment of the bribe, or was instrumental in the negotiations for the pajTnent.® 

Abetment.—A person offering a pubhc servant an illegal gratification for 
any of the purposes stated in the section is liable for abetment of an offence under - 
this section,’ See ill. (a) to s. 116. A mere offer to pay an illegal gratification, 
to a public servant, although no money or other consideration is actually produced, 
amounts to an attempt to bribe.* If a party^ offers a bribe to a judge, mean¬ 
ing to corrupt him in a case depending before him; and the judge taketh it not; 
yet this is an offence punishable by law, in the party that offers it.® To bribe or to - 
attempt to bribe a public servant is only punishable under the Penal Code as an 
abetment of the substantive offence of a public servant accepting or attempting 
to obtain an illegal gratification. Illustration {a)tos. 116 is omy an example 
of abetment of an offence under this section. There are many other ways of 
instigating a public servant to commit an offence under this section besides by 
means of a direct offer of a bribe.® If a public servant allows illegal gratification 
to be delivered, but not in order to its acceptance, but merely for the purpose of 
having complete evidence of the transaction, the person offering the gratification 
will bo punished for abetment under s. 11 Even if a public servant is corrupt and 

soheits a bribe directly or indirectly, the giving him of a bribe is none the less an 
abetment of bs offence.® A person offered a bribe to a Magistrate by thrusting 
currency notes into his hands. His defence was that be did so with a view to lay a. 
trap as the Magistrate was known to be a corrupt official. It was held that his act 
amounted to abetment of the offence under this section.® The authors of the 
Code, however, say: “ The person who, without any demand express or implied 
on the part of a public servant, volunteers an offer of a bribe, and induces that 
public servant to accept it, will be punishable under the (law of abetment) as an 
instigator. But the person who complies with a demand, however signified, on 
the part of a public servant, cannot be considered as guilty of instigating that 
pubhc servant to receive a bribe. We do not propose that such a person shall be 
liable to any punishment.,.We are strongly of opimon that it would be- 
unjust and cruel to punish the giving of a bribe in any case in which it could not be 
proved that the giver had really by his instigations corrupted the virtue of a public 
servant, who, unless temptation had been put in his way, would have acted 
uprightly.”!® 


^ Bhxmrao Naratimha HxAlikar, (1924) 
27 Bom. U R. 120. 

» Deodhar Singh, {1899) 27 Cal. 144; Deo 
Nandan Perahad, (1^6)33Cal. 649; Magan- 
lot, (1889) 14 Bom. 115; Ehadam AJi, (1919) 
P. W. R. (Cr.) No 15 of 1918. 

* Maganlal, sup. ; (1917) P. B. 

No. 18 of 1918. 

* Bameahwar Sxngh, (1924) 3 Pat. 647. 

‘ Vavghan, (1769) 4 Burr. 2494, 2501. 


• AmiTvddin Salebhog, (1922) 24 Bom. 
L. B. 634,6 Bom. Cr. C. 207. 

• Raghudatt Singh, (1894) 1 U. B. E. 
(1892-1896) 154; Nga Enin, (1917) 9 L. B. B. 
63: Ahad Shah, eup. 

• Jfo Ka, (1895) 1 U. B. R. (1892-1896) • 
168. 

• LatahmiJiaragana Aivar, [1917111. W. N. 
831. 22 IT. L. T. 373. 

Not® E, pp. 126, 127. 



322* 


LAW OT <3niMES. 


[chap. IX. 


Separate Convictloa;;—Where a certaiksum of money is paid to a public servant 
as illogal gratification on one day and a certain sum on another day for the same 
the offence of receiving illegal Ratification becomes s continnons offence 
and there ought not to be separate convictions for offences under this section and 
8 . 165 for the same offence.^ 

162. WLoever accepts or obtains, or agrees to accept, or 
TaHng e^atification, attempts to obtain, from any person, for bimself 
« m/Cto ” p®““> ‘ gratification 

influence pniJic eest- %Yiiatever 88 a motive or reward for inducing, by 
comipt or illegal means, any public servant to do 
or to forbear to do any official act, or in the exercise of the official 
functions of such public servant to show favour or disfavoiu to any 
person, or to render or attempt to render any service or disservice 
to any person with the Legislative or Executive Government of 
India, or with the Government of any Presidency, or with any 
Lieutenant-Governor, or with any member of the Senate of the 
Allahabad University, or with any public servant, as such, shall 
be punished with imprisonment of either description for a term 
which mav extend to three years, or with fine, or with both. 

COMMENT. 

A parson, who accepts for himself or for some other person, a gratification 
for inducing, by corrupt or illegal means, a public servant to forbear to do a certain 
official act, is punishable under this section.® Under this section the public sen'ant 
is to be induced fay corrupt or illegal means. The nest section deals with the case 
where the public servant is induced by personal infiuence. ^ ^ 

To admit solicitation of a bribe by a third person without the pnwtyor 
connivance of the public servant concerned as an excuse for giving a bribe to such 
public servant is an absolute absurdity.® 

it * For any other person.’—^Tbese words must be read so as to include 
everyone other than the actual recipient of the gratification.* 

Araencment.—The words “or with any member of..,Umversity” were 
inser+ed by Act 3r\T!lI of 1887, s, 18 (2). 

PRACTICE 

Evidence.—Prove (1) that the accused accepted, or obtained, or agreed to 
accept, or attempted to obtain, from some one, for himself or for some one else, a 
gratification. . , , 

(2) That he accepted, ©to., the same, as a motive or reward to induce, oy 
corrupt or illegal means, a public servant (a) fo do or iorbcRT to do an of&dal act, 
or (h) to show, in the exercise of hia official functions, favour or disfavour to some 
person ; or (c) to render, or attempt to render, any service or disservice to some 
person, with the Legislative, or Executive Government, etc., or with any pubuc 

servant os such. 

Procedure.—Not cognirable—Summons*—^Bailable—Not compoundabic— 
Court of Session, or Magistrate, Presidency or first class. 


* Jegal CAartifra Sarma T, Zot Cliavd 
J)a<.(l5X>l)CC. W. K 332. 

• Otkoy Chvrn Ch^tektrlmtiy, {ISC5) 3 
W. K. (Cr.)19; Zfiro Zo/. (1618) V. L. R. 
Ko. C3 01 ItUS, P. W. K. (Cr.) Ko. 18 cf 1918. 


• J/eSa.OSf})! ,V. B R. (1SM-IS08) 
68, 

• A'mwAiwrf, Criminal ApjesI 

916, decided on IWli Jannary 1910 
tlmep. ham) 
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A conviction under thi« section cannot bo had if tho evidence doc< not show 
the p«r*on or persons from whom the gratification was obtained, or tho public ser¬ 
vant to l>e influenced in the exerci'e of his public functions.* 

Chtft,—I (name nnJ ojjicf 0 / Mnyiftratr, rte.), hereb)* charge you (name of 
oemeeif) as follows:— 

That yon. leing a public ser\*nnt in the-Department, accepted {or obtained, 

or agreed to accept, or attempted to obtain) from-for yourself (or for-) a 

gratification (f^»» sAotiW fre specif ed) as a motis*o or rrwanl for inducing, by corrupt 

or illegal means,-a public scr^•ant, to do (or to forbear to do) an ofllcial act, 

rtt..—{or to show favour (or disfavour) to —'] (or to tender (or attempt to render) 
a service (or dis,scn*lce) to—] with tbc Legislative (or Excentive) Government 
of Indin(or with tbe Government of any Presidency,or witb any Lientcnnnt-Govcm- 
or, etc..) and thereby committed an offence under a. 1G2 of the Indian Penal Code, 
and within my cogniwince. 

And I hereby direct that you be trieil on tbe said charge. 


163. TiNHiocvcr accepts or obtains, or agrees to occept or 
Taking gntificaHon attempts to obtain, from any person, for himself 
SiXST rth'njk or for nny other person, nny grntification whnt- 
aerranL cvcr, as a motivc or reward for inducing, by tho 

c.xercisc of personal influence, any public servant to do or to 
forbear to do any ofBoinl net, or in tbe exercise of tho ofllcial func¬ 
tions of sucli public servant to show favour or disfavour to any 
person, or to render or attempt to render any service or disservice 
to any person with the Legislative or E.xccutivo Government of 
India, or with the Government of any Presidency, or with any 
Lieutcnant-Govcmor, or \\ith any member of tho Senate of the 
Allahabad University, or \nth any' public servant, as such, shall be 
punished ^\•itb simple imprisonment for n term which may extend to 
one year, or ^^*ith fine, or u*ith both. 


ILLUSTRATION', 

An pflv*''’'’**' wlm <\ tna tnw n Unf^»n a 


exercise or profess to exercise personal influence. 


C 0 51 M E N T. 


*t.:--1-*-where the pcrsoii C 3 crri»n r “t. 

third praon. H h<- dfwp >1. 
committ^ -muJer citlH- f,.' 

sections. He may, however, be guilty as an abettor of tb* on'‘nf>- 

Under s. 1C2 the gratification is taken, in order *hj corrut’t^ - 

to influence a public servant. Under this section it ihlal'p.M fn- *'■ 
personal influence ’ with a public servant. JJotblL-n- F'-'-fio- 
attempts. 

Amendment,—The words "or with any xricmb'- <• 
inserted by Act XVIII of 1887, s. 18 (2). 


* Setvl ChyiruUr , ' - «• 
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[oa4F. K. 


PRACTICE, 

Eridsnet.—Proi-o t!io saiBe iwinte ns for s. 162 except that in (2) ptool of 
petsonal influonce ” should ho gii-cn instend of ■' corrupt or illegal tneans." 

Procedure.'-Jfot cognixsWc—Bnmmons—Bnilable—Not componndaWe— 
Magistrate, Presidency or first class. 

Charge.—Sen s. 162 and aabstitntc for " by corrupt or illegal means ” the 
words “ by the exercise of personal infinciicc,” 

164, Whoever, heing a public Bcrrant, in respect of whom 
Punishmoni lor Cither o£ the offences defined in the last tiro pre- 
coding sections is committed, ahets the offence, 
dafintwi in ewtioa Snail ^ Do puiuaiica vntii impTisonment of either 
ic 2 orm description for a tenn Tvhicli may extend to three 

years, or \srith fine, or with both. 


ItLOSTRATION. 

A is ft pahlic servant. B, A’fi Tvife, receives a present os & motive for solidting 
A to give an office to a particuiar peraon. A abets her doing so. B is ptaasbsbls 
with imprisonment for a term not exceeding one year, or ■nith fine, or with both. 
A is pumsBablc with imprisonment for a term which may extend to three years, 
ot with fine, or with, both. 

COMMENT. 

This section is one of the ‘ express provisions * made by the Code for f be ptmish- 
meat of abetment. Enhanced pnniabment is provided for an ofience which won3o 
have been pumshabic under the provisions of abetment of an oSence. See e. 109 
and other sections of Chapter V. 


TRACTICEf 


Evidence.—^Prove (1) that the accused was a public servant. 

(2) That as such he abetted an offence punishabh under b. 162 nr tine 
eectioa. Establish abetment under ». 107. 

(3) That an offence under a. 162 or this section vtas committed. 

Procedure —^Not cognizable—Summons—Bailable—-N o t compounoable 

-“Court of Session, Magistrate, Presidency or first class. 

Charge,—I (name and qfice of Magislrate, etc.), hereby charge you (name of 
accused) as follows;— 

That you, being a public servantinthe-Department, abetted the coromis* 

fiiou of the offence punishable under a. 162 {or s. 163) by-—end thereby coin* 

.,,*.i «t.T. ....j,.-. ir/( ♦>.» Penal Code, and wimm 

fi-.", . • 4 ' • of the High Court.) 

... ; 1 Court (omit y 

not committed to Court of Session)} on the said charge. 


165. Wlioever, being a public servant, accepts or obtains, or 
agrees to accept or attempts to obtain, foriumseib 
or for any other person, any valuable thing without 
consideration, or for a consideration which he 
knows to be inadequate, 

from any person whom he .knows to have 
been, or to be, or to be likely to be concerned jn 
any proceeding or business transacted or about 
to be transacted by such public servant, or having 


P O 6 H o 8 WV*Dt 
obtSLioiog raltubld 
iMog -wiiliont con*i* 
dar»tioii, from person 
coQComod In proceed- 
fog or bofiinass trons* 
arted by such pahUc 
semwt. 
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anj' connection with the official functions of himself or of any public 
Ber\*ant to whom he is subordinate, 

or from any person whom he kno^vB to be interested in or related 
to the person so concerned, 

shall bo punished nith simple imprisonment for a term which 
may extend to two years, or with fine, or ^^th both. 

ILLUSTIUnOSS. 

(а) A, ft Collector, hir^i a house of Z, who has a sottlemeat case pending before 
him. It is agreed that A shall pay Gftjr rupees a month, the house being such 
that, if the bargain were made in goo<! faith, A would be required to pay two hun¬ 
dred rupees a month. A has obtained a valuable thing from Z without adequate 
consideration. 

(б) A, a Judge, buys of Z, who has a cause pending in A’s Court, Government 
promissory notes at a discount, when they arc selling in the market at a premium. 
A has obtained a valnable thing from Z without adequate consideration. 

(c) Z’s brother is apprehended and taken before A, a Magistrate, on a charge of 
perjury. A sells to Z ahares in a bank at a premium, when they are selling in 
the market at a discount. Z pap A for the shares accordingly. The money so 
obtained by A is a valuable thing obtained by him without adequate consideration. 

C 0 51 M E N T . 

The mere taking of presents by a public functionary, when it cannot be proved 
that such presents were corruptly taken, is made wnal by this section. Under s. 161 
the grati&catioQ is taken os a motive or reward for doing or forbearing to do an 
official act; under this section the question of motive or reward is not material as 
tho section prohibits the taking of a thing without consideration from a person 
having any connection with tho oQicial functions of the public servant. There is 
no absolute prohibition, but the limit is drawn by the framers of the Code who say: 

Absolutely to prohibit all public functionaries from taking presents would 
be to prohibit a son from contributing to tho support of a father, a father from 
giving a portion with a daughter, a brother from extricating a brother from pecu- 
ruary difficulties. Ko Government would wish to prevent persons intimately 
connected by blood, by marriage or by friendship, from rendering services to each 
other; and no tribunals would enforce a law wl-*’ —. i .i , •• • r 

such services a crime. Where no such close com » ■ ■ . 

presents by a public functionary is generally a ■ 

ume, a wreath of flowers, a slice of betel-nut, a drop of atar ot roses poured on his 
handkerchief, are presents which it would in thb country be held churlish to refuse, 
and which cannot possibly corrupt tho most mercenary of mankind. Other pre¬ 
sents, of more value than these, may, on account of their peculiar nature, be accept¬ 
ed, without affording any ground for suspicion. Luxuries socially consumed, 
according to the usages of hospitality, are presents of this description; it wonld 
be unreasonable to treat a man in office as a criminal, for drinking many rnpees- 
worth of champagne in a year, at the table of an acquaintance; though if he were 
to suffer one of his suborffinates to accept even a single rupee in specie, he might 
deserve exemplary punishment.”* If a public servant was allowed to take presents 
he might be induced to take a bribe in the shape of presents. 

A police-officer, employed to bring np each case with the witnesses for trial, 
asked for and obtained one rupee from Uie prosecutor in a case after the prosecution 
had ended. It was held that he was guilty of an offence under this section, and not 
under s. 161.* 


>NotoE,pp 123,124. 


Kampla Prasad, (1877) 1 AIL 630. 
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LAW’op crimes. 


[chap. IX, 


Tliis section does not prohibit a sale or purchase by a public servant, at a fair 
price, to or from a person transacting business before bim.^ 

If a person, being in any way connected with the ofEcial functions of a publio 
servant, induces him to accept anything for an inadequate consideration, he abets 
the offence mentioned in this section.. 

' ' By the Regulating Act, 1772* and the Easfindia Company Act, 1793,* the 
receiving of gifts by any one holding any office nnder the Crown is punishable as 
extortion. 

PRACTICE; 

Evidence.—^Prove (1) that the accused is a public servant. 

(2) That he has accepted or obtained, or has agreed to accept, or has attempt¬ 
ed to obtain, for himself or for some one else, a valuable thing. 

(3) That he gave no consideration for it, or gave a consideration which he 
hnew to be inadequate. 

(4) That the person from whom the accused accepted, etc., the same, was 

hnown to the accused to have been, or then was, or was likely to he, concerned 
in a proceeding or business transacted or about to be transacted by himself, or 
which had a connection with the official functions of himself, or of a public servant 
to whom the accused was subordinate or from person known to the accused to be 
interested in, or related to, the person so concerned. As to the non-admissibiKty of 
the evidence of similar but imconnected instances of receiving illegal gratifications, 
see Yyapoory Moodeliar's case.* . , , 

, , Procedure.—N o t cognizable—Summons—Bailable—N o t compoundable— 
jla^trate, Presidency, first or second class. 

* Charge-—! {name and office of Magistrate, etc.,) hereby charge you (name of 
accus^) as follows:— ■ t • j 

' That you, being a publio servant in the-Department, accepted (or obfaineci, 

■etc.,) for yourself (or for—) a valuable thing, viz., — ' , without consideration 

(or for consideration which you knew to be inadequate) from-whom you knew 

•to have been concerned in a proceeding (or business transacted by you), vtc.,— 
[whom you knew to be interested in, or related to, the person so concerned] and 
thereby committed an offence punishable under s. 165 of the Indian Penal Code and 
within my cogm'zance. 

' And I hereby direct that you be tried on the said charge. 

166. Wlioever, bein^ a public servant, knoii'ingly disobeys 
■ ' any direction of the law^ as to the way in wHcb 

dSJSig he is to conduct himself as such public servant, 

tatent to cause in- intending to causc, or knowing it to be likely that 
jury to any person. disobedience, cauBe injury* to 

any person, shall he punished tvith simple imprisonment for a term 
which'may extend to one year, or with fine, or with both; 

ILLUSTRATION. 

A, being an officer directed by law to take property in execution, in order to 
satisfy a decree pronounced in Z's favour by o Court of Justice, knowingly di*' 
obeys that direction of law, with the knowledge that lie is likely thereby to cau^e 
injury to Z. A has committed the offenco de^ed in this section. 

C O 31II E N T , 

The offence made punishable by this section consists, not in an inadvertent 
or even careless, but in a wilful departure from the direction of the law intending 

I Stobr*.VoLI.p. 151. * 33Geo.III..e.62.«».62to6i. 

• ISGeo. IIUc. 63,r*. S3to25. « (18S1) 6 Cal. 655. 
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to cause injury to any person. There must be a wilful disobedience of an express 
direction of the law, and a disobe^ence to an order is not sufficient, even though 
that order may be one that is pven under a provision of law.' A mere breach 
of departmental rules will not bring a public servant within the pur%’iew of this 
section. 

1. * Direclion of law.’—It may be a direction given by a written law or a 
mandate proceeding from a competent authority which the public servant is 
bound by law to obey—as a writ or order for the liberation of a person from prison.* 

If the direction of law given by a special Act is violated, the punishment will 
be under that Act. Thus, a postal official absenting himself from his station with¬ 
out leave would be charged under the Post Office Act and not under this section.® 

Where a peon whose duty it was to requite the signature of a person on whom 
a notice was served represented the notice to be a warrant and arrested him, it was 
held that he had disobeyed a direction of law and that he was guilty under this 
section.* 

2, * Injury.*—See a. 44, supra. 

English law.—Neglect of official duty is a misdemeanour according to the 
English law, if the discharge of such duty is not attended with greater danger than 
a man of ordinary firmness and activity may be expected to encounter. 

Statutory application.—See the Indian Evidence Act (I of 1872), s. 162 ; the 
Inffian Christian Marriage Act (XV of 1872), s. 72. 

PEACTICE. 

Evidence.—Prove (1) that the accused is a public servant. 

(2) That he conducted himself in the particular manner charged. 

(3) That such conduct was in the exercise of his pubbe duties as such servant. 

(4) That such conduct was in dbobediencc to a direction of law 

(5) That when the accused cUsobeyed such direction of law, he did so know¬ 
ingly. 

(6) That when the accused was guilty of such disobedience, he thereby intended 
or knew that he was bkcly thereby to cause an injury. 

Procedure.—Not cognitable—Summons—Bailable—No t compoundable— 
Magistrate, Presidency, first or second class. 

Charfe —The charge should be stated as nearly as possible in the language of 
the section of the Act which is disobeyed.* The particular direction of the law 
should be specified.* The charge should run thus— 

I (jMime and office of Magistrate, etc ,) hereby charge you (na/nc of accused) as 
follows 

That you, on or about the-day of-, at-, did (or omitted to do, as the 

case may be) such conduct being contrary to the prorisions of Act--, section 

■ —, and known by you to be prejudicial to^—, and thereby committed anbffenoe 
punishable under s. 1G6 of the Indian Penal Code, and within the cognisance of 
the Court of Session (or High Court). 

And I hereby direct that you be tried [by the said Court (in cases tried by 
Magistrate omit lAese uordr)] on the said charge.® 


» Appaji Xaratfan, (1895) Cr. R. >* 0 . 27 
of 1895, Unwp. Cr. C. 7G4. 

* M.&SL 139. 

* riraiKomJ A’oici:. (1877) I Weir 72. 

* Bani;aOTmiJ^oytiiu.(l910)20M. UJ. 


56S.T M- L. T. 129. 

* (1865) 2 W.n. (Cr, L.)2. 

• A’orm Dtn. (1890) P. II, Ko. 31 of 1890. 
’ Crim. P. C., Sch. V, No. xiTiii (I) (4). 
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, 167. ‘Wlioovcr, being a public servant,' and being, as such 

Public ««orrftnt public scn'Ant, cbargcd ulth the preparation or 
TOrdocumont*”*®' transldtion of any document,= frames or translate 
intent to cniKo that dociimcnt in a manner tvhich he knows or 
ininiy. hclievestobeincorrcct, intending thereby to cause,* 

or knowing it to be likely that he may thereby cause, injurj** to 
any person, shall bo punished with imprisonment of either descrip- 
' tion for a term wliiclt mnj' extend to tlirce r'cars, or with fine, or 
with both. 


, C 0 M M E K T. 

The precf(Ung section tlcnU generally witlj the disobedience of any direction 
of law; this section deals with a specific instance, nr., that of framing an incorrect 
document with intent to cause injurj'. This section is similar to s. 218. 

1. ‘Public servant.*—See s. 21, supra. 

2. ‘ Preparation or translation of any doeumeot*—“ 3Iaking what 
purports to Iw a copy of a document is not included in the words ‘preparation 

‘ or translation of any document.’ nor in the words ‘frames or translates that docu¬ 
ment.”' • 

As to tin* meaning of “ document,” ace s. 29, supra. 

Submltilog a false report—^Vhcrc an amin, who was entrusted with the execu¬ 
tion of n warrant for the attaclimont of moveable property, submitted a report to 
the Court with a certificate, falsclv stating in them that certain persons forcibly 
rescued the attached property, while it was in fact released bv an amicable arrange¬ 
ment with the consent of the judgment-creditor, it was held that he wm a pubUc 
servant charged with the preparation of a document within the meaning of this 
section and was liable to be punished nndcr it.* 

Inwrfect copy of an entry—The accosod, a \'illage putirari, prepared an incorrect 
copy of an entry in lus roznamcha for a plaintill in a civil snit. The entry related 
1 to a contract between tbe plaintiff and another. It was held that the accused had 
committed an offence under this section of framing an incorrect document.* 

3. Intending thereby to cause.*—” llTicre an act, t» itself 

if done with a particular intent becomes criminal, there the intent must be proved 
and found ; but where the act is in itself unlaivful,.. .the proof of justification or 
' excuse lies on the defendant ; and, in failure thereof, the laxo implies criminal 
•intent.”^ • 

4. * Injury/—See s. 44, supra. 

s’ ■ PRACTICE. 

Evidence —Prove (1) that the accused was a public seiv’ant. 

(2) That he had the charge of the preparation or the translation fthe docu- 
’‘ment. 

. ' ‘ (3) That he had such charge, in his capacity of a public servant. 

(4) That he framed or translated it in an incorrect manner. 

.(5) That he knew, or believed, that he was incorrectly framing or translating 
^ the same. ‘ 

(6) That he did as above, with intent, or with knowledge that it was likely 
that he would thereby cause injury. 

Procedure—^ot cognizable—Summons—Bailable—Ifot compoimdable-- 

Court of Session, or Magistrate, Presidency or first class. 


1 Per Barkley, J., in Dewa Singh, (1878) 
P’B. JTo. J6 of J87&, at p. 43. 

* MulAahgiri Saju, (1892) 1 Weir 74. 


• £rtm Sin,. (1872) P. E. No. *2 of 1872. 
•'Per Lord Mansfield in Wood/aO, (1«<0) 
4 Bnrr. 2061,2667. 
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Charge.—I {name and ojicc of Magistrate, etc.,) hereby charge you (name of 
accused) os follows :— 

That you, on or about the-day of- , at-, being a public ser\’ant, 

to wit-, and being, as such public servant, charged with the preparation (or 

translation) of tho document relating to—, framed (or translated) that document 
in a manner which you knew (or believed) to be incorrect, intending thereby to 

cause (or knowing it to be likely that you might thereby cause) injury to-and 

that you thereby committed an offence punishable under s. 167 of the Indian Penal 
Code, and within my cognizance (or cognizance of the Court of Session). 

And I hereby direct that you be tried [by the said Court (tn cases tried by Magis¬ 
trate omit these tcords)] on the said charge. 

168. Whoever, being a public servant,* and being legally 

Public sorrant bound® as such public servant not to engage in 
oniawfuiiy engag- trade, engages in trade, ® shall be punished with 
ing m trade. simple imprisonment for a term which may extend 

to one year, or with fine, or with both. 

COMMENT. 

This section pumshes those public servants only who are legally bound not 
to engage in trade. It is in a way incomplete without the assistance of some other 
enactment or rule of law which imposes the legal prohibition required. 

Public servants are not allowed to trade in order that they may not neglect 
their duties. Being in official position they could easily obtain unfair advantages 
over other traders. 

1. ‘ Public servant.’-^ee s. 21, supra. 

2. ‘ Legally bound.*—See s. 43, supra. 

3. * Engages in (rade.*-~Tbe Indian Penal Code contains no defimtiou 
of the very general word ‘trade,’ and no explanation of the equally wide term 
* engages in trade.’ This section has been made the radix for a numW of special 
enactments going to control the conduct of public servants in the matter of varied 
descriptions of traffic and money dealings.* 

A person engages in trade who habitually buys and soils with a riew to profit. 
The word ‘trade’ does not include lending money at interest. Lending money at 
interest docs not, therefore, amount to ‘unlawfully engaging in trade.’* 

There are various enactments prohibiting public officers from engaging in 
trade.* 

1 iVarayon, (1910) 6 N. I-. R. 114. * ^ w ... 

* Muhammada, (1903)P R. Na 22 of 1903. i 

* GoTernor-Goneral, Goremor, or ilember ” ' 

of Council (33 Geo III., c. 82; 3 & 4 W ilL ” . , . 

IV., c. 85); Revenue Officers (Act XvIII of Punjab Slumcipal Act, XX of 1891 , Puni. 
1881; Bom. Act V. of 1879; Beng. Reg. II of Act III of 1011, b. 48; O. P. municipalities 
1793 ; mad. Regs. I and II of 1803); Officers Act XVI of 1903; Bunna muoicipabties Act 
./«! ...... j vr , ^ . . |g 4 gj. (Bunaa Act III of 1898); Ajmere Jlunici- 

XIV of palities Regulation V of 1886. See also the 
XX of Bom Port Trust .4ct (Bom. Act VI of 1879), 

. '1); the " *•— 'r,.* TT„.T- rr -. ... 

Administrator-General (Act III of IWS); • • 


I . 
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[chap. IX. 


A Vicc-GImirraflu of a Musicij>a] JSoord was rested with authoity to make 
contracta for the construction of muntctpal works, and to pass the contractor’e 
bills and issue cheques for the payment of the same out of municipal fands. In 
pursuance of tliia authority, the MCO»Chaifoian gave two contracts for the construc¬ 
tion of municipal drmns to i, a regular contractor with the Board, h bciog ^th- 
out funds for the execution of tho coatrocts, tho Vice-Chairman, who had a private 
money-lencUpg business, advanced money foL for that purpose, and subsequently 
passed L’a bills and repaid liimscif from tho realisation of municipal cheques issued 
by him. It was held that the Vicc-Chaimmn was grijfty of on offence under this 
eccHon.^ 


Statutory application.—See the ^ladms City Municipal Act (Mad. Act of 
1910) B. 359. 


PRACTICB. 


Evidence.—Prove (1) that the accused was a public servant. 

(2) That he, os such, was legally bound not to engage in trade. 

(3) That he did engage in trade. 

Procedure.—Not cognizable—Summons—Bailable—^Not compoundable— 
Magistrate, Presidency or firnt class. 

Chsr^.—I (««»<'' rtfid ojicd oj MagUtrate, ttc,,) hereby charge you (name of 
occu^cd} as follows:— 

That you, on or about the-day of-at-being a public servant, 

to >rit-, and being, ns such public son'ont, legally bound not to engage in 

did engage in trade, and thereby committod an offence punishable under s. 353 of 
the Indian Penal Code, and witmn ray cognitanec. 

And I hereby direct that you be tried on tho said charge. 

1G9. AMtoevor, lioing a public servant', and being legally 

r..bii..MT.ntui.. f Wl! 

lawfully buying or or bid fot ccrtam property, purchases or Dias 
bidding for property, for that property, citlict jn fils OTTD uauie or in 
tie uaiiie ot anofclier. or jointly', or in sliores ^^'itb ptbera, shall he 
punished with simple imprisonment tor a terra which may exteiul 
to two years, or with fine, or Tvitli both; and the property, if pur¬ 
chased. shall bo confiscated. 


COMMENT. 

This section is merely au extension of the principle enunciated in the last 
section. It prohibits a public servant from purchasing or bidding for property 
which he is legally bound not to parohsse. 


1. ‘Public servant.'—Sees.23, J»pra. 


2. 'Legally bound.*— See ~ 
bound not to bid for property 
baring purchased a pony, wir 
iav'e been convicted under thi 
not be conricted under s. 40G 

«. Tioy W’ 

' a Sub^ 

impounder 
s, 39 of Ac' 

, reach of 

•>6 must be iegahy 
was charged with 
. that he should 

and that be could 


CB, 


,e(l)that' 

^ • as such, was Ir 

ap- 

to^ 

forJ' ^ 

in q 



\ ,(1911) 7 Jf. 

L, 



(1671) 16 W. 
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(3) That he did purchase or bid for that property, either in his own name, 
or in the name of another, or jointly, or in shares with others. 

Procedure.—Not cocnizable—Sammons—Bailable—Not compoundable— 
Magistrate, Presidency or ^t class. 

Cbarye.—I (name and office of Magistrate, etc.,) hereby charge you (name of 
occusfd) as follows :— 

That you, being a public servant in the-Department and being legally 

bound as such public servant not to purchase (or bid for) certain property, viz., 

. ., purchased (or bid for that property) in your name [(or in the name of-) 

or jointly or in shares with-and thereby committed an offence pxmishable 

under s. 169 of the Indian Penal Code, and within my cognizance. 

And hereby direct that you be tried on the said charge. 

170. A^Tioever pretends to hold any particular office as a 
pereonating ft public Servant, knowing that he does not hold 

public sorrant. such officG,** or falsely personates any other person 

holding such office,and in such assumed character does or attempts 
to do any act under colour of such office," shall be punished with 
imprisonment of either description, for a term which may extend 
to two years, or with fine, or with both. 

COMMENT. 

Section 140 punishes the person who wears the garb or carries the token 
used by a soldier. This section pumshes a person who does any act in the assumed 
character of a public servant. 

Scope.—“ Section 170.. .does not make the act of pretending to hold a parti* 
cular office as a public servant punishable, unless the person in such assumed 
character does, or attempts to do, any act under colour of such office.”^ 

Ingredients.—The section requires two things:— 

1. A person (a) pretendiug to hold a particular office as a public servant 
knowing that he does not hold such office, or (6) falsely personating any other 
person holding such office. 

2. Such person in such assumed character must do or attempt to do an act 
under colour of such office. 

la. * Pretends to hold any particular office as a public servant knowing that 
he does not hold such office.'—The particular office must be an existing office. 
If it is uncertain who legally fills the office, a person doing an official act in 
pursuance of what he honestly believes to be his lawful title to the office, does not 
come within the section. 

As to the meaning of ‘ puhhc servant,’ see s. 21, swpra. 

16. ‘ Falsely personates any other person holding such office.’—‘Falsely’ does 
not mean ‘fraudulently.* A fraudulent or dishonest intention is immaterial.* 

“ ‘ To personate’ means to pretend to be a particular peison.”*' 

2. * In such assumed character does or attempts to do any act under colour of 
such office.’—It is not necessary that the act done or attempted to he done should 
be such an act as might legally be done by the public servant personated. * The accus¬ 
ed was arrested when he was demandmg one anna’s worth of fruit from a fruit- 
seller for one pice on the representation that he was a Head Constable, which in 
fact he was not. It was held that if he pretended to be a police-officer and as such 

* Per Copleston, J. C, in Nga Pc, (1896) • Per CJoleridge, J., in Bagut (1864) 4 B. 

1 U. B. R. (1892.1896) 168; Utnalant & S 715, 720. 

BafronI, (1907) 9 Bom. L. R. 222, 706. * Aziz-xid-din, (1904) 27 AIL 294. 

* Tun Aung Oyaw, (1906) 3 L. B. R. 222. 
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poIiM-officer iried to 'extort money or things from a fruit-seller, he committed 
an ofience under this section, and it was not necessary that the act done under colour 
of office should be a legal act on the part of the accused,^ 

' Cclour of such office/—An act is done * under colour ’ of an office, if it is an 
act having some relation to the office, which the actor pretends to hold. If it 
has no relation to the office, as, if A pretending to be a servant of Government, 
travelling through a district, obtain money, provisions, etc., the oSence may 
amount to cheating under s. 415, but is not punishable under this section.* The 
mere assmnption of a false character without any attempt to do an official act is 
not sufficient. TThere the accused went to the platform of a railway station and 
obtained adn^aion on a pretence that he was a 0.1. D. Officer without purchasing 
a platform ticket, it was held that his conviction under this section was wrong 
because the act of the accused did pot assume an official authority.* Where a 
pemon, pretenffin^ to be a police-officer, reprimanded some villagers on eccomt 


deputed on such matters.* The phrase * an act under colour of such office ' points 
to acts which could not have l^en done without assuming official authority or 
responsibility,and' • * • - j •» 

which might be dc • • . ‘ • .... 

doing them.* Whi 

connection with a record on behalf of another the o0ence under this section was 
not committed.® Where a Village Bevenue Officer, in the absence of the Village 
Magistrate, exercised the powers of a Village Magistrate, and it was found that 
he acted in good faith, it was held that a conviction under this section could not 
be sustained,^ 

practice. 

Evidence.—Prove (1) that the accused personated some public servant 
or that he pretended to hold the office of a public servant. 

(2) That ho was not a public servant; or that he did not hold such office. 

(3) That he acted falsely in such personation | or that he knew that he did 
not hold such office. 

(4) That he, when assuming such character, did or attempted to do sometning 
under colour of such office. 

Procedure.—Cognizable—W’arrant—Bailable—N o t compoundable—A n y 
Magistrate. 

Charge.—I (name and office oj Mogisicate, etc.,) hereby charge you (name oj 
accused) as follows:— , . , ,, a.... 

That you, on or about the-day of-, at-. pretended to hold the office 

of-, as a public servant (or falsely personated-holding each office), and m 

such assumed character did (or attempted to do)- -mder colour ol suA office arid 

.thereby committed an offence punishable under 8. 170 of the Indian Penal Code, 
and within my cognizance. 

And I hereby direct that you be fried on the said charge, 
twarinr garb or 171- Soever, DOt belonging to a certain 
arrvtoc lohcn Mod class of pubUc Servants, wears any garb or cames 
So.*”'’n.o3Sr‘ any token resembling any garb or token used by 
towat- tkat class o£ public servants, mth tbe intention 

r Aiir-vd-dtn, (lOOri SI AU, SIM. * Vmoianl Salwnl. (IWt) 0 Horn. I. U* 

.iLAiLUS. 

. S.lWro FMol. (lOlt) 3 P. L J, SSS, * 

<P. t-tV. 30. » tlSSl) 1 Weir 7A 

* faiamutd Don, (ISW) S \V. fL {Cr.J 22. 
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that it may Lc believed, or ^vitb the knowledge that it is likely to be 
believed, that ho belongs to that class of public servants, shall be 
punished with imprisonment of cither description for a term which 
may extend to three months, or with fine which may extend to two 
hundred rupees, or with both. 

COMMENT. 

Under this section the oflcnce is complete, although no act is either done or 
attempted to be done in the assumed official character. The mere circumstance of 
wearing such a garb, or using such a token, with the intention or knowledge supposed 
is sufficient. If any act is done then the ptecedingscctionwill apply. The English 
law is to the same effect. If a person at Oxford, who is not a member of the 
Uruversity, go to a shop for the purpose of fraud, wearing a commoner’s cap and 
gown, and obtain goods, this appearingina cap and gown is a sufficient false pretence 
although nothing passes in words.^ Under s, 140 the wearing of the garb or 
carrying of the token of a soldier is made punishable. 

Intention is the gist of the offence under this section. The intention must be 
to practise deception by wearing the garb or carrying the token of a public servant. 
"Where the accused was found carryinga police jacket under his arm, with intent 
that it shoidd be believed that he was a police constable, it was held that he 
oommitted no offence rmder this section as he was not wearing the jacket.® 

PRACTICE. 

Evidence.—Prove (1) that the accused wore the garb, or carried the token in 
question. 

(2) That such garb or token resembled that of a public servant. 

(3) That the accused did not belong to the class of public servants, who use 
Buch garb or token. 

(4) That he did as in (1) with the intention, or with the knowledge, that it was 
likely that it might be believed he was such public servant. 

Procedure.—Cognizable—Summons—Bailable—N o t compoundable—Any 

Magistrate—Triable summarily. 

Sentence.—^Where an accused person is convicted of wearing the garb of a 
Police Constable, and of personating by means of such garb a Police Constable, 
and, as such, ordering a person to be kept in custody, only one sentence ought to be 
passed on him under the provisions of s. 71 of the Code,* 


' Barnard, (1837) 7 C. & P. 784. 

* Nga Po Kyaw, (1904) V B. R. (P. C.) 
(19M.1006) 3. 


’ Tukaram, (1683) Unrep. Gri Oi 405. 



CHAPTEK IX-A. 

or OITEKOES RELATINS TO EJECTIONS. 

171-A. For the piiriwscs of this CSinptcr— 

(a) "candidftte” means a person who has been nominated 
ns a candidate nt any election and includes a person 
election is in contemplation, holds 
/u’mscf/ out ns a prospective candidate thereat: 
provided tliat Le is subsequently nominated as 
u candidate at such election; 

(h) ** electoral right ” means tlie right of a person to stand, 
or not to stand as, or to withdrnvr from being, a candidate or to 
vote or refrain from voting at an cicctionh 

C 0 31M E K T. 

This Chapter hiw Ivefi introduced in the Code hy the Indian EJeefcioB Ojffences 
and Inquiries Act (XXXIX of 3020) to give effect to the recommendations of the 
Joint Select Committee appointed to report on the Government of India Act. In 
their report they ot>scr\'cd ; ** The Committee arc themselves firmly com*iDced that 
a coiopicto and stringent Corrupt Practices Act should be brought into operation 
before tho first election for tho Legislative Councils. There is no such Act afe 
present in c.Tistcnce in India, and tho Committee are convinced that it will not be 
less required in India than it is in other countries.” Act XXXIX of 1020 was, 
therefore, enacted to pronde for tho punishment of molprocticesinconnectionwith 
elections, and to make further provision for the conduct of inquiries in regard to 
disputed elections to Ic^slath'c bodies constitutoci under the Government of India 
Act. 

Tho Government of India thought it desirable that advantage should be taken 
of this opportunity to make election offences part of the general law of the land, not 
only in respect of Legislative bodies, but also in the case of elections to public 
bodies generally. 

The Select Comnuttce to which the Indian Elections Offences and Inquiries 

Bill'—J-< 1 Tj • - • ’ “ We feel there ore distinct advantages 

at t . ■ • ; • • • -o important a part in the new pubUc 

life- ' be markedly drawn to the danger of 

coccxipt practices in relation to the franchise, whether that franchise relates to 
legislative or other bodies. Wefeclitisofthogreatestimportancothattheprinciple 
of the purity of the franchMe should be insisted on in the general criminal law of 
the country and that it should not be left to local legislatures to deal with the 
broad principles enacted in Part I of tho Bill. There will be sufficient scope for 
those bodies in elaborating and supplementing the law as proposed m the Bill for 
we recognize that it is by no means exhaustive. Experience may no doubt show 
that minor offences will require to be provided against and that local conditions 
may need local treatment. We feel, however, that to lay down the broad basis of 
a law so necessary to wotect the purity of the franchise is an appropriate piece of 
work for the Imperial^gislative Council.”* 

The present chapter, therefore, seeks to make punishable under the ordinaty 
penal law, bribery, undue influence, and poraonation, and certain other malpractioes 


»al.l920,I*»rt V,p. 17& 



335 


SECS. 171-A-171-B.] or offences relatixo to elections. 

at elections not only to the Legislative bodies, but also to membership of public 
authorities whore the law prescribes a method of election; and, further, to debar 
persons guilty of such malpractices from holding positions of public responsibility 
for a 8j)ecific period.* 

The new offences that are thus inserted in the Penal Code are bribery’, undue 
influence, personation and deliberate false statements with the object of prejudicing 
a candidate at or in connection with elections.* 

1. ‘Election.’—^“Election’is defined as including election to all classes of 
public bodies where such a system is prescribed by law {vide Explanation 3 to s. 21, 
tMpra). 

171-B. (1) Whoever— 

(1) gives n gratification to any pcKon with the object ol in- 

Briberv ducing him or any other person to exercise any 

" electoral right or of rewarding any person for having 

exercised any such right; or 

(tt) accepts cither for himself or for any other person any 
gratification as a reward for exercising any such right or for in¬ 
ducing or attempting to induce any other person to exercise any 
such right, 

commits the offence of briber}': provided that a declaration of 
public policy or a promise of public action shall not be an offence 
under this section. 

(2) A person who offers, or agrees to give, or offers or attempts 
to procure, a gratification shall bo deemed to give a gratification. 

(3) A person who jDbtains or agrees to accept or attempts to 
obtain a gratification shall be deemed to accept a gratification, 
and a person who accepts a gratification as a motive for doing what 
he does not intend to do, or as a reward for doing what he has not 
clone, shall be deemed to have accepted the gratification as a reward. 

COMMENT. 

This section defines the offence of bribery at an election. 

‘Bribery’ is defined primarily as the giving or acceptance of a gratification 
either as a motive or as a reward to any person, either to induce him to stand as, 
or not to stand as, or to withdraw from being, a candidate,or to vote or refrain from 
voting at an election. It also includes offers or agreements to give or offer and 
attempts to procure a gratification for any person. Gratification is already 
explained in s. 161 and is not restricted to pecuniary gratifications or to 
gratifications estimable in moneyt* 

Sub-clause (2).—< OSets.'—By this clause the attempt to (corrupt is made 
eauivalent to the complete act. 

Treating.—^Treating will be bnbeiy if refreshment is given or accepted 
with the intent required by law.^ Treating of non.electors in order that they 
might influence voters * or of women in order that they might influence their fathers 
or brothers would be illegal.* 

The gist of the offence of treating is the corrupt inducement to the voter 
to vote or refrain from voting, which may be given at anytime, although for ob^^ous 

1 See the Statement of Objects and Rea. 
sons, G. L, 1920, Fart V, p. 135, a. 4. 

* Ibid, e. 7. 

* Ibid, B. 8. 


« Ibid, B. 9. 

* Longford, (1870) 2 O’lL t H. C, 16. 

• Tamteorth, (1869) I O’M. & H. 75, 86. 
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Oae H, one of the tespendeni's principal agents, and chaiiman of one of the 
distnet committees at the election, ’^rho was a Justice of the Peace, and a trustee of 
several charitiea, and a very inflnential person in the borough, stood with' his 
gardener, J. M., just outside one of the polling stations, and spoke to many of the- 
▼otem as ^they came to tho poll, and solicited one voter, who was wearing the 
petitioner's colours, to vote for the respondent. When another voter wearing the 
petitioner’s colours was coming out of the polling station, J. H. called out, “ We 
shall know him nnd^ rememhet him another day.” It was held, that though this 
conduct was highly improper, yet it did not amount by itself to undue influence so* 
E8 to avoid tho election.* 

When undue influence by the improper exercise of spiritual influence was 
proved to have been committed by agents of the respondents, the elections were 
avoided. In this case it appeared that a pastoral had been issued by the Catholic 
bishop to the clergy throughout certain, constituencies, and was read by them from 
the altar a few days before the election. The pastoral denounced the political 
party to which the petirioncra belonged, condemned their principles as unlawful 
and unholy, and threatened with spiritual injury and loss all persons who should' 
vote for them.* 

171-D. Whoever at an election applies for a voting paper 
_ .or votes in the name of any other person, whether- 

dsetiooB. livjDg or dead, or in a fictitious name, or w'ho' 

having voted once at such election applies at 
the same election for a voting paper in his own name; 

and whoever abets, procures or attempts to procure the votmg 
by any person in any such way, commits the offence of personation 
at an election. 

COMMENTS 

This section defines ‘personation st election.’ The ofience is punishable undef 
B. 171-F. ... > ,1- 

1^6 definition of ‘personation’ closely follows the definition in s. 24 ox vc 
Ballot Act, 1872, and covers both a person wbo attempts to vote in another person 
name, or in a fictitious name, a voter who attempts to vote twice and any person’ 
who abets, procures or attempts to procure eucb voting.* 

1. * Having voted once... applies at the same election for a voting paper. 

Ike ofieoce of double voting can be charged not only under this section but aUO 
under s. 65 (!) of the Madras District Municipalities Act (Mad. Act V of 1920). 

It will he punishable also under similat provisions of the District Municipal Acts ot 
other provinces. 

Perscnation.—The usual method of voting at an election was for the voter to 
obtain a paper called the signahire slip and thereupon to to tho election 
and obtain a voting paper. An applicant went to an election officer in ®harg® 
eignature alips and produced a certain piece of paper bearing & certain nnm • 

The name Lappeared in the electoral roll against that number and the applicant 

professed to be L. A palican pointed out that tho applicant was not L but ^ 
one M. After some dispute the applicant admitted that he was not L. It was h 
that the applicant was not g^ty of aw attempt to commit the oflenco 
lently applying for a voting paper and thereby pefsonating at election,® Abe cou^ 
observed : “ In this case the obtaimog of the ‘ signature slip ’ was an act wtuca. 


» (XSSO) 3 O'M. 4: H. 130. 

* A'crfA iitaih. (1892} * O'St. & IL ISO, 
1^} Day’* IX Cm. 102, 141. 

» SUtetocat of Otjoct* and He&s<rtu, C, 1, 


l»20, Part V, p. 135. ». 10. 

* iJalkUn Elnyh, {1W4) 22 A. L X 

lies. 
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bj itself would not bavo amounted to an application for a voting paper. The 
applicant was frustrated in the act of obtaining a signature slip, if he had not 
been frustrated, all that he would have comnutted was the obtaining of a signature 
slip on false pretences. The completion of this act would not have amounted to a 

. • .• ■ on of a voter at a 

. . _ ' ^ . ' person who came 

forward to vote, ho had, on the advice of others, put his name to a “ signature 
sheet” in token that the thumb-mark made by the voter was that of the person 
entitled to vote under a certain name on the electoral roll. It was held that, 
inasmuch as the acta done by the appUcant constituted the specific ofTcnco provided 
for by this section, he could only be tried for that offence, and could not be tried 
for abetment of the general offence proxnded for by s. 465 of the Code.* 

171-E. ‘Whoever commits thcoffenceof hribery shall be punish- 
Punishment for imprisonment of either description for a 

bribery. term which may extend to one year, or with fine, or 

^^•ith both : 

Provided that hribery by treating shall he punished with 
fine only. 

ExpJanatiov: —‘Treating* means that form of bribery where 
the gratification consists in food, drink, entertainment, or provi¬ 
sion. 

C 0 M E N T. 

This section specifics the punishment which should be inflicted for the offence 
of bribery. Bribery by treating is punisbable with fine only. 

PRACTICE. , 

Evidence.—Prove, where the accused is the giver of the bribe, that he gave a 
gratification to a person with the object of (o) inducing him or any other person to 
exercise any electoral right, or (6) of rewarding any person for having exercised any 
such right. 

Prove, where the accused is the acceptor of the bribe, that he accepted either for 
himself or for any other person any gratification as a reward (o) for exercising any 
electoral right, or (6) for inducing or attempting to induce any other person to 
exercise any such right. 

Procedure.—^Not cognizable—Summons—Bailable—Not compouadable— 

Triable by Magistrate, Presidency or first class. 

Sanction.—Previous sanction is necessary for prosecution under this section.* 

Charge—I {name and office of Maqieltale, etc.), hereby charge 'you’fname of 
the accused) as follows :— 

(Where the accused is the giver of the bribe.) 

That you, on or about the day of-, at-, gave a gratification, to 

wit-, to-with the object of [inducing him or-to exercise his electoral 

right] [or rewarding-for having exercised his electoral right] and thereby 

committed an offence under s. 171*E of the Indian Penal Code and within my 
cognizance. 


* SififfK, (1924) 22 A. L. J. R. • Criminal Procedure Code, b 10C;P£mTiti* 

1102. «romi Tfievar, (1921) 15 L. W. 199. [1922} 

* Jlam Nath. (1924) 47 AU. 263. M.W N 12‘>, 
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Provided that if any poreon ha\'iiig incurred any sucli expenses 
aiofc exceeding' the amount of ton nipeos mthout authority obtains 
within ten days from the date on wducli such expenses ivero incurred 
the approval jn writing of the candidate, he slmtl be deemed to have 
incurred such expenses ivjth tl»c authority of the candidate. 


COMMENT, 

^ Thb section makes it illegal for any one, unless Authorized by a candidate, 
to incur any expenses in connection witb the promotion of the candidate's election. 


phactige. 


Evjdcnco.—Prove (I) that tho accused incurred or authorized expenses on 
account of tho hol^g of any public mooting, or upon any advertisement, circular, 
<jt publication, os in any other way. 

(3) That ho did so for the purpose of promoting or procuring tho election of a 
cand/dafo. 

(3} That bo incurrod or authorized the said expenses without thegeaeral or 
special authosi^ in vrriting of tho candidate. 

Procedure.—^Not cognizable;—Summons—^BaUable—Not compoundable—-T h- 
ohlo by Magistrate, Presidency or first doss. 

SsncHon,—-Prorious sanction is necessary for prosecution under this section^ 

Charge,—I (name and q^ce 0 / Maffhtmie, eie.), hereby charge you (name of 
the accused) as follows 

That you witho it the general (or special) authority in writing of-—incartea 
\ 0 T auihouiedl ospetvses on account of the holding of a public meeting upon 
any odvoctisQment, circular or pubiication Exhibit—, or in ony other way whatso* 
over) for the purpose of promoting (or procuring) the election of—and thereby 
committed an oSenco punisbable under s. 171-H of the Indian Penal Code and srithia 
my cogmiancc. 

And I thereby ^ect that you be tned on the said charge. 

Wlioevci being required by any law' for the time being 
ia force or nay rule having the force of Jaw* to keep 
accounts of expenses incuixcd at, or in connection 
^vith, an election fails to ke^ such accounts sbaU 
be punished with fin© which may extend to five hundred rupees. 

COMMENTS 

This secrion punishes fidlure to keep accounts of expenses incurred ia conusc' 
■•tion with an election, if such accounts are te<iuired to be kept by any law or rtile 
having the force of law, 

PRACTICE. 


rv'*- 




Plow'."' cofflpoiwdaW^ 

TriableV- ". ■■ ■ ’’ 

Sanction.—Sanettoa ia necessMy lor pioseontion undet this acotran.’ 


r 1 Procedare Code, s. l9& 


* Ibid. 
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Charge .—{name and office of MagistratCf ele.), berehy charge you {name oj 
the accuicd) as follows 

Thatyou being required by law for the time being ia force to wit—, (or by any 
iTulo having the force of law) to wit—to keep accounts of expenses incurred at 
■(or in connection with) the election to wit—, failed to keep such accounts and 
'thereby committed an offence punishable under s. 171>I of the Indian Penal Code 
And within my cognizance. 

And I hereby direct that you be tried on the said charge. 



CHAPTKIt X . 

or CONTEMPTS OF TirE LAWFUL AUTIIOaiTV OF 
PUBLIC SERVANTS. ' 

This Chapter contains those penal provisions which aro intended to enforce 
obodicnco te tho lawful nuthoritj* of public Bcrrants. Contempts of the lawful 
authorit}‘ of Courts of Justice, of ofGcers of Rovcnue, of officers of Police, and of 
other public eor^'anta are punishable under this head. ^ Tl'o penalties prescribed in 
this Chapter for particular offences obstructive of judicial proceedings most not be 
taken to interfere with other powers possessed hy Courts of Justice and public 
functionaries to enforce their orders. They will not offcct other coercive powers 
of the Courts of Justice to compel perfonnanco of their orders ond decree, whether 
by attacbment and sale of properly, by imprisonment or otherwise.* 

172. liMioovcr absconds in order to avoid being scr\'ed with 
Absconding to ® sutuuions, ooticc ot Order * proceeding from any 
aroideenrico of snm* public servant legally competent, as such public 
servant, to issue such summons, notice or order,* 
^ slvall be purished uitU simple imprisonment for a 

term whicli may c.xtend to one month, or witli fine which may 
e.Ntcnd to five hundred rupees, or with botli; 

or, i£ the suramoua or notice or order is to attend in person 
or by agent, or to produce a document in a Coiu-fc of Justice,® with 
simple imprisonment for a term which may extend to six months, 
or nith fine which may extend to one tliousand rupees, or with both. 

COMMEKT. 

Object.—Tho object of this section is to punish on offender for tl'e contompt his 
conduct indicates of tho authority whoso process he disregards. The absconding 
must be with tbe intention of evading service. 

Scope.—This section punishes the evasion of those orders which become 
binding from the moment they oro served. It docs not apply to orders which 
become binding without any land of special service. 

The second clause applies where tho euromona, notice or order is (1) toi‘ 
attendance in Court; or (3) for production of a document. 

Ingrcdienfs.—The section requires two things:— 

1. Absconding in order to avoid being served with a summons, notice or 
order. 

2. Such summons, notice or order must proceed irom a public servant legsUy 
competent to issue it. 

1. * Absconds in order io avoid heir-• .r.* * '-.Iff.. r-.r --'rr'•- j’'’''* 

—“The terra 'abscond'' is not to be u ■ • ■ ' ' . ' ■ ■' * 

person leaves the place in which bo is. ' •; ’ 

to hide oneself; and it matters not whether a person departs from a place or remains 

jf ^r,j-Aruut the term apply only to tho commencement of 

ing concealed himself before process i«sne3,. 

■ 1 • be absconds.” * 

Ayyangar, (1S81) i Sfad, 3S3, 59^. 


I M. A ^ 143. 

» Per Tnmer, C. J., Madapuii Srinivtta 
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Refusal to accept a notice, abusing the process-server and walking inside the 
house does not amount to absconding.^ 

* In order to avoid.*—^Tho absconding must bo with a purpose. This implies that 
the absconder knows, or at least has reason to bcliovo, that the process has issued. 
Ho may abscond to avoid tbo issue of process, and this would not be an offence 
punishable under this section. ^Vhon ho knows, or has reason to believe, that it 
has issued, ho may be untiling to show contempt of tho authority of the Court or 
officer who has issued it, and may comply with it, or so conduct himself that service 
may be effected; but ho can hardly bo said to bo guilty of contempt of authority if 
he does not know, and has notreasonto bcliovo, the authority has been exercised, 
nor to be absconding to prevent tho service of a process, if he docs not know, nor 
has reason to believe, that it has issued.* 

‘Summons, notice or order.’—For tho service of ‘summons’ see ss. 69-74, 
Criminal Procedure Code. A warrant addressed to a police-officer is not a ‘sum¬ 
mons, notice or order’* ; nor a warrant addressed to a Nazir by a Civil Court for 
the arrest of a defendant in execution of a decree. * Because from the wording of 
the section it appears that ‘ the summons, notice or order’ th ercin referred to should 
be addressed to the same person whose attendance is required and who absconds to 
avoid being served with such ‘summons, notice or order.’ A warrant is not an 
order served on an accuscd.itissimply an ordn to the police to arrest him.® But this 
section is held applicable to witnesses who abscond to evade the service of a warrant 
issued by a Magistrate under sa. 181 to 196 of the Criminal Procedure Code. ® This 
section was, however, held applicable where tho accused who was placed in charge of 
certain attached property ^d not produce it for sale and evaded the service of 
notice to produce it. * 

2. ‘Proceeding from a public servant legally competent.. .to issue such sum¬ 
mons, etc.*—The liability of the accused depends upon the legal competence of the 
officer to issue the ‘summons, etc. 

3. * U the summons, etc.,^is to attend.*—This shows that existence of a sum¬ 
mons, notice or order is necessary to constitute the offence. It is not sufficient to 


Sei B. 20, s«jwo, as to the meaning of ‘ Court of Justice.’ 

PRACTICE. 

Evidence.—Prove (1) that the process in question was a summons, notice or 
order. 

(2) That the same was issued by a public servant. 

(3) That such public servant was l^ally competent ss such to issue it. 

(4) That such process was issued in order to be served on the accused. 

(5) That the accused absconded in order to avoid being served with such, 
process. 

For the second clause of the section prove further— 

(6) That tho process required the attendance of the accused {either personally 
or by bis agent) or required the production of a document by him (either personally 
or by his agent). 

(7) That such attendance, or production was to be in a Court of Justice. 


t Bhujang. (1924) 1 0 W. N. 159. 
t Madapuat iSrtflnaja Ayyangar, (1S81)4 
Mad. 393. 

* Womuli Chunder Ohose, (1866) 6 W. B. 
(Cr.) 71; Amir Jan , (1876) 7 N. W. P. 302; 
ilajhi ilamud, (1906) 2 C. L. J. 625. 

* Zahoor AU Khan, (1872) 4 N. W. P. 97; 
AUa Balhah, (1890) P. B. No. 28 of 1890. Soe 
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Btra Lai, (1883) 3 A. W. N. 222. 

• Laiehmi, (1881) Unrep. Cr. C. 162, O. 
E, No. 21 of 1881. 

(Cr. 
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_ Procedure.—Not oogmeable—Sammons—Bailable—Not compoundable— 
^Triable by any Magistrate—^Triable summatilT. 

Complatai—Complaint in writing of tho public servant conoemed, or of some 
•other public servant to whom ha is subordinsto is reguirei • 


173. Whoever^ in any manner intentionally prevents the 
Prevaatiog Becvico Serving On liimself, or on anv other person^ of 
atiy Sigmons notice or order proceeding from any 
pubUcatioa public 86tva,Tit legally competent, as sucli public 
servant, to issue such summons, notice or order, or 
-.intentionally prevents the lawful affixing to any place of any 
•such summons, notice or order, 

or intentionally removes any such summons, notice, or order 
from any place to which it is lawfully affixed, 

or intentionally prevents the lawful making of any procla- 
anation, under the authority of any public servant legally compoteut, 
ras such public servant, to direct such proclamation to he made, 
shall be punished with simple imprisonment for a term which 
jmay eictend to one month, or with fine which may extend to five 
hundred rupees, or with both; 

or, if the summons, notice, order or proclamation is to attend 
in person or by agent, or to produce a document in a Court of Justice, 
with simple imprisonment for a term which may extend to six 
months, or with fine which may extend to one thousand rupees, 
or -with both. 

COMMENTS 

This eecUon puiuabes intentional prevention of the service of summons, notice 
-or order. What is teguired is some act of opposition oHered to the officer serving 
the summons.* A refusal to sign a summons,* a refusal to receive a summons,* 
throvnng down of a summons after service,* a refusal to accept a citation issued 
under s. 147 of the Band Revenue Act (0.P. Act III of 1901) or to sign the duplicate 

■ theteof,* and a relnsnl to take suf^aa under s. 160 of the Criminal Procedmc 

■ Code,* are held not to constitute tho offence of intentionally provonting the service 
of a summons. The words '* prevents the serving on himself " cannot be held 
applicable to a case wheretho summons is tendered and refused, inasmuch os tender¬ 
ing is in itself good service. Under the Code of Criminal Prooeduro tho mere tender 
to a person of a summons is suffident, and a refusal by him to receive it does not 

■ constitute the oBeuco of intentionally preventing service theteof on himself under 

Refusal to serve as special constables.—In a case of dispute regarding the rigM 
to the possession of an estate between two parties, one of whom was represented 
by tho Court of Wards, tho Magistrate of tho District took up tho cause of the 


* Crioxinal Proerfur* Code, s. 105. See 
. also M. 476-479, 487. 

* (19.73) 1 lUng. 49, 

» Kalya Hn I-ahr, (18CS) 5 B- H. iCr. 
-C.) 34 5 Kituhal, (1869) Cr. K. for 1869, 
Gown. Cr. C )7 ; DAoctuMJ^tcar PvU, (1877) 
.3 C»t 651; Knshna GobtnJa Dos. (1892) 20 
-C»t35S. 

« Kadse,, {1SS2> 6 Mad. 193 i 


AnaiUa K«maya,(l884) 1 Weir 80; Zapanl'^t 
{193>) 3 G. B. R. 202; VViadamJiacMt, 
tkbi^ir TapdlMn.(mi) 23 A. L. J. B- 

• Ammu^a Kadan, (1881) S Mad. 200 («)i 
1 Weir 79. 

• Ahmad Hutain Khan, (1009) 31 Ait 
C08. 

» Chandiia rrasaJ. (1818) 21 0, a 160. 

• See Saidta Dai, 40 AIL 677. 
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iatter, and alleging that itwonidbo impossible to preserve tbe peace without employ¬ 
ing a special police force, appointed the active men of the opposite party as specif 
constables, and, on the latter refusing to serve as such, proceedings under 
iihis section were drawn up agau\st them: It was held that the charge under this 
section had no relation to tbe offences alleged, and the proceedings thereunder were 
•quashed.^ 

PRACTICE. 

Evidence.—Prove (1) that the process in question was a summons, notice or 
•order, or a direction for a proclamation. 

(2) That the same was issued or made by a public servant legally competont 
•to issue such process; or that such public servant was legally competent to direct 
such proclama^on to ho madt, the same being lawful, and under bis authority. 

(3) That such summons, notice or order, was issued to be served either upon 
~the accused, or upon some one else; or that such summons, notice or order, had 
been, or was to be, lawfully affixed to some place; or that such proclamation was 
shout to be made. 

(4) That the accused prevented such service of the summons, notice or order; 
«r that he prevented the affixing of such process; or that he removed tbe same 
when so affixed; or that ho prevented the making of such proclamation. 

(5) That tho accused did as abovo intentionally. 

For tho second clause of the section prove further— 

(6) That the process, or proclamation requited the attendance of the accused 
((either in person or by agent) or the production of a document; and 

(7) That such process or proclamation was to attend, or to produco the docu¬ 
ment in a Court of Justice. 

Procedure.—Not cognirahlo—Summons—Bailable—Not compoundable— 
Triable by JIagistrate, Presidency, first or second class—Triable summarily. 

Complslat-—Complaint in writing of the public servant concerned or of some 
lother public servant to whom he is subordinate is required. * 

174. Whoever, being legally bound to attend in person or by 
ircm.»tt«nd*QCfl in an agont at a certain place and time in obedience 
*pab!k ^ summous, noticc, order or proclamation proceed- 

^OTTsnt. ing from any public servant * legally competent, 

.as such public servant, to issue the same, - 

intentionally omits to attend at that place or time, or depart 
'from the place where he is bound to attend before the time at which 
-it is lawful for him to depart, ’ 

shall bo punished with simple imprisonment for a terra wliich 
.may e.xtend to ono month, or with fine uliicli may extend to five 
hundred rupees, or ^vith both ; 

or, if the summons, notice, order or proclamation is to attend 
cin person or by agent in a Court of Jastice, with simple imprison¬ 
ment for a term which may extend to six montlis, or with fine which 
may extend to one thousand rupees, or with both. 

IliUSTBATlONS. 

(o) A being legall}^bound to appear before the Supreme Court at Calcutta 
an obedience to a subpeena issuing from that Court, intentionally omits to appear. 
A Las committed tbe offence defined in this section. 

* GopinaH PoryoA, (16SC) 10 C, W. K. • CVi=itt»l Prooedore Coda. ■. 193. 

«5,2 a L. J. S55. », 47«-76.4S7. 
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Proceduri!.—Jfoe cogniiaWo—Snmmons—BailaWo—Ifot compoundable— 
’Triabli) by any Magistrato—Ttiablo aummatily. 

CaapWol—Complaint in writing of tho public servant concemwl, or of some 
^otaor pubbo son'ant to ■prhoitn ho is aubordmato is requircjA * 

173. Wlioovor in any manner intentionally prevents the 
Pmmatiaeaarrio! Serving Oil Jiiinself, or on any other penoa, ol 
OT°pt^ summons, notice or order proceediug from any 
-waling pabiioaiion piiWie Servant legally eoispotent, as such public 
_ servant, to issue such summons, notice or order, or 

'.intentionally prevents tho lawful affixing to any place of any 
such summons, notice or order, 

or intentionally removes any such summons, notice, or order 
from any place to which it is lawfully affixed, 

or intentionally prevents the lawful making of any procla- 
anation, under the authority of any public servant legally competent, 
ms such public servant, to direct such proclamation to he made, 
shall bo punisbod with simple imprisonment for a term which 
miay extend to one month, or with fine which may extend to five 
hundred rupees, or with both; 

or, if the summons, notice, order or proclamation is to attend 
in person or by agent, or to produce a document in a Court of Justice, 
with simple imprisonment for a term which may extend to six 
months, or with fine wiiich may o.xteud to one thousand rupees, 
or with both, 

COMMENTj 

This section punishes intentionaf peevontioa ot the service ot smamons, nouca 
-or order. Wbat is required is some act of opposdon oHored to ibe ofbcoi s«sui| 
tbe summons.* A refusal to sign a summons,* a refusal to receive a snnanons, 
tbrosring down of a summons after service,* a refusal to accept a citation issued 
tinders. li7o{ the Lend Revenue Act (U, P. Act UT of IVOJ) or to si^ the dnpbeate 

- thereof,* and a refusal to take suhpeesa under s. 160 of the Criminal Procedme 
■ Code,* arc beld not to constitute the offence of intontionatly provoatlng the 

of a aummeus. The words “ prevents the serving on himself ” cannot be beid 
appUcabletoacasewberethe summons is tendered and refused,Juasmurii as tender¬ 
ing is in itseii 

- to a person c 

. censtituto tho offence ot intentionally pievuuwiig w,....,.......... ... 

this sectioii.® .,, 

Beiusal to serve as special constables.—-In a case of dispute regordiog tie ngm 
to tbe possession of an estate between two parties, one of whom was ropresentM 
by the Court of Wards, the JIagistrato of the District took up the cause cf toe 


* Criounol Procedure Code^, a- 105, Sw 
. also ss. 476-479, 487. 

* XJ^udarMxoara. (1923) 1 Bang'. 4&. 

' ■* £(dya bin S'aiir, (1868) 6 K-C. iCe- 

► C.>34j SMuftat. (1869) 6-. B. for 1869. 

tjoiop. Cfr C. 17; J^toobuntihtcTir DuU, ^1877} 
, 3 Cal. C2l; Kriahna Gcbinda Oat, (19SS) SO 
• Cal, 358, 

* }>un3rnalai Kudan, (1882) 6 Sffld. 19?; 


*. r... » Mooft 1 TCfsss-eft; Zafoni^s 

‘^fo, 

■■ ’ -.B. US. 

• ••■ • .. . . 2^ {«)• 
1 Weir 79.' , 

Buiain Khan, (1909} 31 AU- 

ei>8. 

» Chandiio Ftatad, (1918) 21 0. (X J50. 

* See Saidto Sai, (1915} 40 A9- 677. 
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Jatter, and alleging that it wouldbo impossible to preson’o tbo peace without employ* 
ing a special police force, appointed the active men of the opposite party as special 
constables, and, on the latter refusing to servo as such, proceedings under 
“tbis section wore drawn up ognii\st them. It was bold that the charge under this 
section had no relation to tbo offences alleged, and tho proceedings thereunder were 
•quashed.^ 

PRACTICE. 

Evidence.—Prove (1) that tho process in question was a summons, notice or 
•order, or a diroctiou for a proclamation. 

(2) That tho same was issued or made by a public servant legally competent 
■to issue such process; or that such public servant was legally competent to direct 
such proclamation to bo madt, the same being lawful, and under bis authority. 

(3) That such summons, notice or order, was issued to bo served either upon 
"the accused, or upon some one else; or that such summons, notice or order, bad 
been, or was to be, lawfully affixed to some place; or that such proclamation was 
about to bo made. 

(4) That tho accused prevented such service of the summons, notice or order; 
or that be prevented tho affixing of such process; or that he removed the same 
nvhen so aff^ed; or that he prevented the making of such proclamation. 

(5) That tho accused did as above intentionally. 

For the second clause of the section prove further-- 

(6) That the process, or proclamation required the attendance of the accused 
((either in person or by agent) or tho production of a document; and 

(7) That such process or proclamation was to attend, or to produce the docu¬ 
ment in a Court of Justice. 

Procedure.—Not cognizable—Summons—Bailable—Not compoundabla— 
'Triable by Magistrate, Presidency, first or second class—Triable summarily, 

Complalot,—Complaint in writing of tho public servant concerned or of some 
lother public servant to whom he is subor^ate is required. * 

174. Whoever, being legally bound to attend in person or by 
Non-attaodanca In an agent at a Certain place and time in obedience 
SSSr^from *pabS ® summous,notice. Older or proclamation proceed- 
aarvant. ing from any public servant ^ legally competent, 

.as such public servant, to issue the same,*' 

intentionally omits to attend at that place or time, or depart 
■from the place where he is bound to attend before the time at which 
it is lawful for him to depart, ’ 

shall be punished \vith simple imprisonment for a term which 
anay extend to one month, or with fine which may extend to five 
hundred rupees, or with both ; 

or, if the summons, notice, order or proclamation is to attend 
lin person or by agent in a Court of Justice, with simple imprison¬ 
ment for a term which may extend to six months, or with fine which 
:may extend to one thousand rupees, or with both. 

ILLUSTRATIONS. 

(o) A being legallj^bound to appear before the Supreme Court at Calcutta 
un obedience to a subpeena issuing from that Court, intentionally omits to appear, 
A has committed the offence defined in this section. 

* Oopinath ParyaTi, (1886) 10 C. W. N. • CrimiDal Procedure Code, b. 195 See 
132, 2 C. L. J. 555. fs. 476-78,487. 
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Procedare.—Not oogaijablo—Sammons—Bai!ablc~-S'ot coraporadablo— 
triable by any Slagiatrato—Triable sammarilr. 

Complslnt.—Complaint in writing of tbo public servant oonoem«!. or of soma 
mtber public servant to whom bo is anbordinata is required. * 

173, Whoever in any manner intentionally prevents the 
preveating eervioe Serving On liimseli, or on any other person^ of 
or otter any suKimons, notice or order proceeding from any 
■reoUng pobUoation public servant legally competent, aa such public 
ithotoof. servant, to issue such summons, notice or order, or 

-.intentionally prevents the lawful affixing to any place of any 
■such summons, notice or order, 

or intentionally removes any such summons, notice, or order 
from any place to which, it is lawfully affixed, 

or intentionally prevents the lawful making of any procla- 
-mation, under the authority of any public servant legally competent, 
jbs such public servant, to direct such proclamation to be made, 
shall be punished with simple imprisonment for a term which 
nnay extend to one month, or with fine which may extend to five 
hundred rupees, or with both; 

or, if the summons, notice, order or proclamation is to attend 
in person or by agent, or to produce a document in a Court of Justice, 
with simple imprisonment for a term which may extend to six 
■ months, or with fine which may extend to one thousand rupees, 
or ivith both. 

COMMENTj 

Tbia aeetion puniabea intentional prevention of the service of eummona, nonce 
-or order, "Wbat is required ia some act of opposition oSered to the officer eerTjn| 
tbo emnmons.* A refusal to sign a summons,^ a refusal to receive a summons. 
tUrowing down of a summons after service,® a refusal to accept a citation i«nw 
under s. 147 of tbo Land Hevenuo Act (0, P. Act Hr of 1901) or to sign tbe dupK^to 
- tbereof,® and a refusal to take subpana under s. ICO of tbo Criminal Proced^ 
Code,® are held not to constitute tbe offence of intentionally preventing tbe 
of a aununons. Tbe words ** prevents tbe serving on himself " cannot bo be'u 
applicable to a case whore tbe summons is tendered and rolusod, inasmuch as tend«' 
ing is in itself good service. Under tbe Code of Criminal Procedure tbe mere tenert 
to a person of a summons ia sufficient, and a refusal by him to receive it does net 
. constitute the offence of intentionally preventmg service thereof on himself undet 
this Bection,® , ,, 

Refusal to serve as special consfaMes.—In a case of dispute regarding the ng^ 
to the possession of an estate between two parties, one of whom was roprosestod 
by tbo Court of Wards, tbe Magistrate of tbo District took up tbo cause of toe 


* Ctitnlaal Proc^dan Oodt, «. 155. Se« 
. ttlao M. •473-470, 487. 

* Uthudamaunm, (10-23) 1 Usa^. 45. 

» Xalyt bin rdhir. (1808) 6 B. ILC. (Or. 
.< 3 .) 34; A'AtuAa/, (ISOO) Cr. B. for 1860, 
Cr. C. 17; 2>uU» (1877) 

. 3 Cot 631: Knthrta Gotunda Dot, (1802) 20 
• Oil-158. 

4 (1832) 5 3fa«L IW; 


• ”i . - < tvr..'. crt. 

, . ,,, 

• 4hmai ilutain Khan, (1509) 31 
)8. 

« Chaodihi Tmcl, (1818) 51 0. U Iff). 

• Sw SMm Sai, (19181 to All. S77. 
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Jatter, and alleging that it wouldbo impossible to preserve tbe peace without employ* 
ing a special police force, appointed the active men of tbe opposite party as special 
constables, and, on the latter refusing to serve as such, proceedings under 
■this section were drawn up against them; It was held that tbe charge under this 
section bad no relation to the offences alleged, and the proceedings thereunder were 
•quashed.^ 

PRACTICE. 

Evidence.—Prove (1) that tbe process in question was a summons, notice or 
•order, or a direction for a proclamation. 

(2) That tbe same was issued or made by a public servant legally competent 
•to issue such process; or that such public servant was legally competent to direct 
such proclama^on to be madt, the same being lawful, and under his authority. 

(3) That such summons, notice or order, was issued to be served either upon 
•the accused, or upon some one else; or that such summons, notice or order, bad 
been, or was to bo, lawfully affixed to some place; or that such proclamation was 
about to bo made. 

(4) That the accused prevented such service of tbe summons, notice or order; 
or that he prevented the affiring of such process; or that he removed the same 
fwben so a^ed; or that ha prevented the making of such proclamation. 

(5) That the accused did as above intentionally. 

For the second clause of the section prove farther— 

(6) That the process, or proclamation r^uired the attendance of the accused 
((either in person or by agent) or the production of a document; and 

(7) That such process or proclamation was to attend, or to produce the docu* 
■znent in a Court of Justice. 

Procedure.—Not cognizable—Sammons—Bailable—Not compoundable— 

Triable by Magistrate, Presidency, first or second class—Triable summarily. 

Complaint.—Complaint in writing of the public servant concerned or of some 
lotber public servant to whom he is subordinate is reguired. • 

174. Whoever, being legally bound to attend in person or by 
Non-sttfladancoin an agent at a certain place and time in obedience 
*°pub!S to “ summons,notice.order or proclamation proceed- 
^errant. ing from any public servant ^ legally competent, 

.as such public servant, to issue the same," 

intentionally omits to attend at that place or time, or depart 
'from the place where he is bound to attend before the time at wliicli 
•it is lawful for him to depart, ’ 

shall bo punished with simple imprisonment for a t-erm wliicli 
.-may extend to one month, or with fine which may extend to five 
hundred rupees, or ^vith both ; 

or, if the summons, notice, order or proclamation is to attend 
lin person or by agent in a Court of Justice, with simple imprison¬ 
ment for a term which may extend to six montlis, or with fine wliich 
'.may extend to one thousand rupees, or with both. 

ILLUSTRATIONS. 

(a) A being legallj^bound to appear before the Supreme Court at Calcutta 
an obedience to a subpeena issuing from that Court, intentionally omits to appear. 
A bas committed tbe offence defined in this section. 

» (ropinoUl PofyaA, (16$6) 10 C. W. N. • Oimlnal Procedoro Code, «. IW 
»S2, 2 C. L. J. 555. es. 47C-78, tS7. 
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■ (&) A being Icgal’^' bound to appear before a ZUa Judge, as a xritness in 
obedience to a summons issued hy that Zib Judge, intentionally omits to appUr 
A has committed the offence defined in this section. ! 

■COMMEITT; 

The offence contemplated by this section is an omission to appear at a parti¬ 
cular time and at a particular place before a specified public functionary in obedience 
to a summons, notice, or order, not defective in form. 

Ingredients.—“The section requires threo ossontiala.— 

3. A person must bo legally bound to attend at a certam place and timt 
in obcdicnco to a summons, notice, order or proclamation proceeding from a public 
servant. 

2. Tho public servant must bo legally competent to issue such aummony, 
otc. 


3. TJio person summoned must have (o) intentionally omitted to attend at 
that place or time, or (b) departed from the place ^hcro ho was bound to attend 
before tho time at whicli it was lawful for him to depart. 



to attend, and refused or intentionally omitted to attend. * 

* Certain place and lime.*—It most be proved tbatholmd notice to appear at a 

certain time and place and omitted to do so. * AVhoro a summons did not mention 
tho place at which, or the time of tho day when; the attendance of the person 
Bummoned was required, it was held that such person could not bo punished under 
this section. ’ Disobedience to a summons, directing a person to appear at such’ 
place in camp as the Jfagistrate might ho on tho dafo fiied, is not puaishabla* 
A vorbel order not specifying the particular day on which a person is to appear is 
.not-a lawful order.* . u • * t j- 

Tho place wUoro a person is summoned to attend must be in Bntish India. 
It is not, therefore, an offence to disobey a summons issued by a British magistrate 
directing the person summoned to appear before him at a place outeide the British 
tenitory.® ' 

* fimnmons. *—A summons should ho clear and speciiic in its forms as to tie 
title of tho Court, the place at which, the day and tie time of tbe day'when, the 
attendance of tbe person summoned is required, and it should go on to s'ay that 
such person is not to leave tbe Court without leave, and, if tbe case in which bo has 
been summoned is adjourned, without ascertaining tho date to which it ia 
adjourned.’ It must be one which could lawfully be issued: hence, a summons to 
take away a bundle of leases for distribution is not such a summons. * 

Where a summons was not sealed as required by Madras Act HI of 1863^ 
8, 2, under which it was issued, a conviction was hold to be bad.® 

‘ order. *—A verbal order given to a witn^ by a Court to attend on a parti¬ 
cular day at a particular hour is an order tho disobedience of which is punishable 
under tfais-aection.^® The order should be directed or addressed to tbe accused. 



liotji I if i»* 

* Jaairant, (IS7") CoJm. D. O;. Jfo. I 


•{1870)6M.H.C.App. 10. 

• Paranga, <1803) 16 Mad, 463. 

’ Sam Saran, sop. 

• Chikia Bonnappa^ {1882) 1 TVeir 87; 
^Rta Pallan, (1883) 1 Weir 03; YeUappa, 

(1683) 1 Weir 63. 

• Saraaaitfa, (1882) I Weir 100. 

»« Ouman, (1873) tlnrep. Cr. a 75}(iB70} 
6^LS.a App. 15; (1870) 1 Weir 87; (1872) 
7 M. H. C. App. 3. 

Pirt^, (1870) P. B. Ko. 6 of 1870.' 
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Order (o attend necessary.—A Munsif cftllcd upon a Vnkil to show causo why 
a report should not ho mndo against him to the High Court for gross profes¬ 
sional misconduct. Tho Vakil put in a written explanation and the matter was 
ordered to bo put up on a certain date for orders. On the day fixed ho did not 
appear and a proceeding was drawn up for his prosecution. It was held that as 
there was no order enjoining uf on tho Vakil to appear personally before the Munsif 
the proceedings should bo quashed. ^ 

In the absence of an order in writing as required by s. 160, Criminal Procedure 
Code, a person who is asked orally to appear before a police-officer as a witness 
docs not commit an offonco under this section for non-appearance.* 

‘Public servant.*—Seo s. 21, supra. A receiver appointed under the Land 
Registration Act {Beng. Act VH of 1876, s. 56) is not a public servant within the 
meaning of this section.* 

2. * Legally competent, as such public servant.*—The public servant must be 
legally competent to issue summons, etc. If be b not legally competent to issue 
the summons, notice, or order in virtue of which the attendance of the accused is 
required, no offence is committed. * Disobedience to a summons issued by a Village 
Magistrate who has no jurisdiction over the offence is not prmishable under this 
section.® Similarly, disobedience to an order of a police-officer which ho is not 
competent to issue is not punishable under this section * Tho Chairman of a Muni¬ 
cipality, although a public servant, is not legally competent as such to issue an order 
ior attendance before him; and disobedience to such an order is not an offence 
within the meaning of this section. ’ It was held similarly where a Tahsildar, ® a 
Mahalkari, *a Mamlatdar, ^ * and a Receiver** having no jurisdiction issued summons 
{or attendance; where a Collector issued a notice under s 103 ofthc Land Revenue 
Act when there was no investigation, suit or other business before him * *; and where 
a Sub-Deputy Collector issued a notice under s 8 of the Cbowkcodareo Act (Beng. 
Act. VI of 1820) for attendance. * * 

The accused were appointed arbitrators in a civil suit. They were sum- 
'laoned to attend the Court on a certain day, but did not obey the summons. It 
was held that tliey could not be convicted under this section as the summons in 
question was a process not provided for by the law. * * 

3. ‘Intentionally omits to attend at that place or time or departs... before 
time.’—The omission to appear in answer to the summons must be intentional. *® 
If tho witness explains Ids inability to tho process-server that ho will not bo able 
to attend, he does not “ intentionally “disobey the summons. It must be proved 
that tho non-attendance was in the nature of a wilful disobedience.*’ Before 
conviction the Court is bound to decide whether there was an intentional dis¬ 
obedience to the summons after giving tbo accused an opportunity of explaining 
his absence.*® If a person is sufficiently incapacitated by illness to have given up 
‘his ordinary avocations, this would bo sufficient excuse for him not to attend a 
Court in obedience to a summons. The mere fact that he was not so dangerously 


V Prohash Chunder Sarhar, (1903) 7 

•C. W. N. 797. 

* Virasamt Pillai, (1893) 1 Weir 86. 

» Ebrahim Sircar, (1901) 29 CaL 236. 

* Kashi Ram, (1871) P. R. No. 2 of 1871. 

* (1865) 1 Weir 87. 

* Chatlar Singh, (1885) 6 A. W. N. 43. 

^ Pursholam Valji, (1863)6 B. H. C. (ft. 
•C.) 33. 

* Oopia, (1904) 24 A. W. N. 122; Khota 
•Pam, (1007) P. R. No 4 of 1907; Shiam La!, 
\1914) 12 A. L. J. R. 6S0. 

* Venhaji Bkashar, (1871 8 B. H a 
(Cr U>]a 


*• Mahomed IsmaX, (1873) Unrep. Cr. C. 
70, Cr. R. of 1873. 

** Ebrahim ^irear, rap. 

** Warts Ali, (1916) 14 A. L. J. R. 1069. 
*• Basai AU, (1899) 3 C. W. N. cclxii. 

*• Kashi Pam, rap.; Kuria, (1875) P. B. 
No. 18 of 1875. 

** J. R. Das, (1023) 1 Rang. 549. 
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■ See 
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ill that ho could not bo moved or that lio did not send a man to inform the Court 
of ma illness, would not tondor him punishahlo under this section.^ 

A man in ohedicnco to a summons attended a Magistrate’s Court at 10 a m.» 
but finding the Magistrate not present ia Court at the timo mentioned in the sum- 
mons, departed without waiting for a reasonable timo. It was held that he was 
guilty of an offcnco under this section. * But a person wbo departs without per¬ 
mission is not guilty under this section in the absence of a direction that he should 
not leave without permission. * 

Pchhe serrant absents lYbero a public servant is absent on a date fixed in the- 
Bummons, the person summoned cannot bo convicted, though ho purposely fails 
to attend.* 

Appearance Ihroofh a lawyer loslead of In p6Won^\\Tiero a person did make 
an appcarancOj though not a personal appearance, on service of summons, it was 
held, under the circumstances, not to bo on offence under this section.®, But 
having regard to Sch. V of the Code of Criminal Procedure, if a summons requite- 
appcaranco in person, the accused is legally bound to attend personally and cannot 
appear by agent unless exempted under a. 205. 

The petitioner, a practising barr^cff of the High Court, was summoned under 
the Motor Vehicles Act, but being unable to appear owing to professional work on 
that doy applied for adjournment through wjunsol, whidi was granted. He wes- 
then prosecuted for failing to attend in answer to the summons and convicted under 
this section and sentenced to pay a fine of Ba. 5 or to suffer two days' simple im- 
ptisonment. It was held, in revision, that there was no intentional omission to 
appear, that as an officer of the Court it was the duty of the advocate no less to* 
the Bench than to his own client to bo ready when the case in which be was 
was called, and that finding himself unable to abandon his client’s interests ho had 
instructed coimsel to represent tho matter to tbo Court, and that no offence under 
this section was committed, * 

Personal service necessary.—Before tho provisions of this section can come 
into play, personal service of summons must bo attempted.’ ‘Where a sunnnons 
was shown to a person and taken back, it was held that it had not been served so 
as to render that person liable under this section for non-attendance. ® Service of 
a notice on the pleader of a party is not sufficient in criminal cases.* The mere 
affixing of siuomons to the house of tho person required to attend is not sufficient. 
It should bo proved that it was brought to the knowledge of the accused that he 
was required to attend. ® ° 

Escape from custody.—^Tbe section docs not apply to the case of a defendant 
escaping from custody under a warrant in execution of a decree of a Civil Court. 

Madras Regulation IV of 1816.—The provisions of this section are not in con¬ 
flict with tbo special provisions of ss. 15 and 16 of Regulation IV of 2816 (Madras). 
In ordinary cases obedience to the summons of a Village Munsif should be dealt 
with uadet the Regulation. But it a charge ia laid under the Penal Code the 
criminal Court must deal with it. 


» JOohm Birbal, <1022) 20 A. L. J. B. 102. 

» Kisan Sapu. (1SS5) 10 Bom. 03; 

W. (1870) 14 \V. B. (Ct.) 20. 

* itarayanappa, (1890) 1 ’IVeirSO. 

* Kriahtappa, (1890) ^ Mad. SI. 

* i)«r?a Baa Rakhit v. Vmtah Chandra Btn, 
(1900) 27 Cal. 935. 

* J. B. Btw, <1023) Z Rang. 549. 

V ifunmalA CA>Wry, (ISQ7) 7 W. R» (O’*) 
58 : Birkha. (1870) P. R. No 6 of 1870. 

■ ^Bjyjon, (1687) H Mad. 137 ; Ainraaa- 


lal Danatmm, (18GS} 6 B. H. C {O- C.) 20. 
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Laka, (1602) 0 C. W. N. 927. _ , 
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(1871) 0 M. H. C. App. 29; tfanapaM.-Aiyan,- 
(1882) 1 We« 85. 

*» ^ordar Pathu, (1863) 1 B. H. C. 38^ 
(1574) 7 M. H. C. App. 43 ; Bhola, 

If<K 27 of 1870. Contra, Uttra S»ngS, (18/0) 
P,R. No. Jo/1871. 

SamacAandrappa, 6 Mad* 249. 
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Madras Act III of 1869.—Tlicre arc soveral cases deciding whether disobedience- 
to a summons issued by a Tabsildar under Act III of 1869 is punishable under this, 
section or not. ^ 

Statutory application.—See thoCoronorsAct(IVof 1871), s. 17; theDekkhan- 
Agriculturists’ Relief Act (Xni of 1879), s. 40; the Native Converts Marriage 
Dissolution Act (XXI of 18G6), s. 11; the City of Madras Municipal Act (Mad. 
Act I of 1884), ss. 161, 454. 

PRACTICE. 

Evidence.—Prove (1) that the obligation to attend was in obedience to a 
summons, etc. 

(2) That such summons, etc., was issued by a public servant, legally com¬ 
petent as such, to issue the same. 

(3) That the accused became thereby legally bound to attend, in person or- 
by agent, at a certain place and time. 

(4) That ho omitted to attend at such place or time; or that he departedl 
from the place before the time at which it was lawful for him to depart. 

(6) That he did as above intentionally. 

To bring the case within the second clause it must be further proved 

(6) That the summons or notice was to attend in person or by agent in a 
Court of Ju.stice. 

It must be proved that it was brought to the knowledge of the accused that 
he was required to attend and that he intentionally omitted to do so.® The mere- 
production of the summons to the accused with an endorsement of service is not 
suiBcient proof of 8er^’ico in the absence of the evidence of the ofEcer who is said 
to have served the summons.® 

A summons directing a person to appear within a certain number of days does • 
not comply with the requirement of this section. * 

Procedure.—-Not cognizable—Summons—Bailable—Not compoundable—Tri¬ 
able by any Magistrate—Triable summarily. 

Coniplaln(.->CompUint in writing of the public servant concerned, or of some- 
other public servant to whom he is subordinate is necessary.® 

175. Whoever, beiug legally bound ^ to produce or deliver 
OmUtiou to pro- up anv documcnt to any public servant," as such, 
**ubUc intentionally omits so to produce or deliver up 

Mwon *'’^*°egauy the Same, shall be punished tvith simple imprison- 
bo-imd to prodoce it. meiit f or a torm which may extend to one month, 
or with fine which may extend to five hundred rupees or with both; 

or, if the document is to be produced or delivered up to a 
Court of Justice,® with simple imprisonment for a term which 
may extend to six months, or with fine w’hich may extend to one 
thousand rupees, or with both. 

ILLUSTRA'nOX. 

A, being l^ally boxmd to produce a document before a Zila Court, intention¬ 
ally omits to procure the same. A has committed the offence defined in this 
section. 

I (1871) 6 M H. C. App. 44 ; Eeddt A’are- 
turaiTtay^a, (1889) 1 Weir 95; TaraOuippa 

( • .-•■•ir---- \’atdu. 

.: • • . . ■ ' ■ Weir 

• . ■ ' . • . ' ■ • r 95; 
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A witness wholiaving a document does not produce it comes under this section^ 

and not under 0. XW, rr. 17-18, of the Civil Procedure Code. * . ' 

1. 'Legally bound.'—See. b.'-J3, . 

2. ' Public servant.*—-See 8. 21,* stt^hr, 

A Itoccivcf appointed under tbo Land Registration Act (Beng.'^ATr’VlTot 
1876, 8. 66) is not a public servant mthio the meaning of this section.® 

The public fiorvant must be legally competent to call for the document. 

. ^ A person called upon by n Sub-Rcgistrar to produce the original docoment 
wlucb was registered in bis office, to enable him to compare it with the copy of the 
deed in the Rogistrat/cn Office Register, which, it was saspected, vras tampered 
with, is not legally bound to produce it, and ho cannot, on his failure to do so, be 
convicted under this section. ^ 


Whero an accused, while on his trial for offences under ss. 471 and 193 of the 
Penal Code, being directed to produce a certain incriminating document, did not 
produce the documontand in consequence the prosecution against him failed, it 
W 08 held that ho could not he connetod for his omission to produce it. * 

3, * Court of Justice.*—See s. 20, supra. 

Statutory application.—See the Coroners Act (IV of 1871), s. 17; the Presi¬ 
dency Small Cause Courts Act (XV of 1882), s. 83; ■ " ’ ' 

1894), 8.10; ^0 Indian “Worbs of Defence Act (VII 
Irrigation Act (Reng, Act III of 2876), e. 10; Punjal 

The amendment of s. 130 of the Civil Proceduri 
present Code, and the omission from r. 21 of ail references to s. 18S or other sectwns 
of the Penal Code, indicate that a party to a suit, who faib to comply with an order 
for production or inspection of docaments, can be punished.only in the manner 
prescribed by that rule, and is not punishable under this section or any other 
section of the Code. * 

PRACTICE. 

Evidence.—Provo (I) that it was a public servant, or a Court of Justice against 
whom the offence was committed. 

(2) That the accused was legally bound to produce or deliver up the docu¬ 
ment in question to such public servant, or Court of Justice. 

(3) That the accused omitted to produce, or deliver up tho doevtmoai. 

(4) That the accused did so intentionally. 

The prosecution must prove that the accused was in possession of the docu*. 
ment required to be produced; when it is doubtful which of the two accused had 
■the dooument, they could not bo convicted. * 

Procedure .—^ -- —Not compoundabl^Td' 

able by the Court i- ’ • ' subject to the provisions of 

-Ch. XXXV of the ■ ‘ s‘-• * • ■' it committed in a Court, » 

Presidency JUagistr.'.- ■' ■ ■■* * econd class—Triable sum* 

marily. 

AVhen any such offence as is described in this section is conmutted in the 
.or presence of any Civil, Criminal or Revenue Court, the Court may cause the 
offender to bo detained in custody; and at any time before the risingof the 
•Court on the same day may, if it thinks fit, take cognisance of the offence 
sentenee the offender to a fine not exceeding two hundred rupees, and iu default 


* Pre/ftekaKd Doielairam, (1887) 12 Bom. 
«fi3. See also SaJi^ Jiam, (1800) Jo A. W. K. 
171. 

* Ebrahxm Sirfar, (l00l)29 Cat 230- 

» AtmotuOa Sirdar, (1005) 2 C L. J. 621. 


• liktcar Chandra Qhoihal, (199S) 

a w. ^r. joie, s a i* j. 320 .' 

• Boot CAand, (lOW) B. i?. 

• ' Camri Ram, (1017) ■( P. L. W. W 
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if payment, to airaplo imprisonment for a term which may extend to one month, 
inlcM each fine he sooner paid. * 

A criminal Court inflicting a fmo for contempt of Court should specifically 
•ecord its reasons and the facts constituting tho contempt, with any statement the 
)flender may make, os well as tho finding and sentence. * 

A Court other than tho High Court can try porsons for offences committed 
>oforo itself only in cases to which s. 477, or480or 485 of the Criminal Procedure 
>de is applicable, and none of tho sections is applicable when tho accused is charged 
inder this section.’ 

CompUint.'~Complaint in writing of tho puhlio servant concerned, or of some 
)thcr public serx'ant to whom ho is suhordinate is required.^ 

176. Wlioovcr, being legally bound to give any notice or to 
furnish information on any subject to any public 
Omission to giro servant,* as such, intentionally omits to ffivc such 
Ion to pubiio scr- uotice Of to furmsli such information in the manner 
rant byjwnon legal- tlictimc required by laxv,- sliall be punished 

y boond to glTC it vi • i • • ^ r x s • i 

With Simple imprisonment for a term winch may 
jxtend to one month, or with fine which may extend to five hundred 
rupees, or with both ; 

or, if the notice or information required to be given respect!? 
bbo commission of an offence, or is required for tlie purpose of 
preventing tho commission of an olTencc,’ or in order to the 
apprehension of an offender, i\ith simple imprisonment for a term 
which may extend to six months, or ivith fine which may extend 
to one thousand rupees, or with both. 

" COMMENT. 

Scope.—^ThU section applies to porsoos upon whom on obligation is imposed 
by law to furnish certain information to public servants, and the penalty which 
the law provides is intended to apply to parties who commit an intentional breach 
of such obligation, ® and not whore tho public servants have already obtained the 
information from other sources. • 

tYhon once tho information of the fact of the crime has reached the police, 
the object of tho section has been fulfilled and no further duty imposed by it 
remains.’ 

Ingredients.—This section requires— 

1. That a person must be legally bound to give any notice or to furnish 
information on any subject to a public servant. 

2. That ho has intentionally omitted to give such notice or information in 
the manner and at tho time required by law. 

1. * Legally bound to give any notice or to fumbh information to any pubUe 
servant.*>-See s. 43, supra. To bring home tho charge to the accused ho must be 
shown to be legally bound__to furnish information. Mere servants, for instance, who 
are dependent on their master, do not come witbin the category of persons legally 

i Criminal Procedure Code, e. 480. (Cr.) 3S; latehmun Ptrshad Oorgo, (1872) IS 

* Panckattada Tambiran, (1869)4 IL H. W. R. (Cr.) 22; ^eiree, (18C6) 1 Agra 37. 

C. B. 229. * Stuh* Bhtuan Chuekrahutti/, (1878) 4 Cal. 

* £fM^4yy<i. (1889). 13Mad.24 623; Pandya Nayak, (1884) 7 Mad. 430; 

‘Criminal Procedure Code, a. 195. See ffopal (1892) 20 Cal. 316; SAer 

alao as. 476-478, 480-482, 487. (1888) P. B. No. 6 of 1889. 

* Phool Ohand Br<go6ai«ee, (1871) 16 W. R. * S*ia, (1803) Unrep. Cr. C. 674. 
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bouml <0 gjVo information.! Several Acts have imposed'ohhgafions'on petsong 
to give notice or information to pwbiic servants, :e,g,y the Foreigners Act®; the 
Coroners Act^; the Crimijial Tribes Act^; the Dramatic Porfonnances Act®; 
the Indian Succession Act*; the City of Bombay i^Iunidpai Act'; the'Latid 
Acquisition Act®; the Code of Criminal Procedure®; the Indian Pegistration 
Act!®; Indian jilines Act*®; iho Indian Works of Defence Act.®® 

See s. 21, as to the meaning of ‘ public sen’ant.' '• 

Presumpflon of kroaledse of an offeBce.-_The rcflisfll of'O person to join in a 
dacoHy dow not imply a knowledge on his j^art of the commNsion of that ofTence 
or render liim liable under this section. ®* 

Z. 'Inieniionaljy omits io give such notice...m ihe maimer and ai (he 
time required by law.’—^Micre a person is under a legal duty to,report certain 
facts and fails to report them, he must be presumed to intend to conceal them. 


bound to give iaiormation directed the village watchman to the knewjedgo of the 
others to make a report at tho police-station and be neglected io do so, it was held 
that no offence was committed as it coiild not be said that the persons intentionsHy 
omitted to give the information. ® ® 

3. * 11 the notice, etc., respecU the commission ol an offence or is requirei 
for., .preventing (he commission of an offence.*—This oipression refers to tho 
commis.sion or prevention of some particular offence and not to the commission or 
proveatiofl of offences gcnetaUy. Thus, tbe inforroatjon required to 
under s. G65 of tbo Criminal Procedure CJode cannot bo said to be roqmred for too 
T. n.,.. .• •..» ... .*• tjjoygh jtmay bo 

• •. • tbo Code or under 

., •••d. imprisonment for a 

term of six months or upwards (a. 40). 

CASKS. 

Omission (o give information under s. 45, Criminal Procedure Code.-“An 
omission by an owner of a house to givo jaformation of a sudden or unnatutat 
death® ^ is not an offence under this section, because owners or occupiers of houses 
in a village are not owners or occupiers of land under a. 45, Criminal Proewure 
Code.®® fn order to support a conviction under this section against a per^^^ 
for not giving information of an occurrence falling under clause (d) of R- 
Criminal Procedure Code, it is not nccessaij' to show that the death actualw 
occurrc<l on bis land, when the circumstances disclosetl show that a body has brtji 
found under ctrcimistances denoting that the death was sudden, unnaturt , 
or su^ucious; the finding of the body being a fact from which a Court nu? ^ 


* TJtntn. (JPUJ r. \v. ft. (tV.J.Vo. 17 of 
I mi. 

* Art Hi »{ *>. 

* .t<t ;v nt Ihtl, J7. 

* Act XWll •,! ISTJ.b. 0. 

* Aft Xl\ tii 1^76, M. 7 

* Aft XAXIX vl 

» A-n 111 473, IMdbfSj 

157. 

* Aft I ol jsai.» 

* .tct Vcf •» 4 * *cui 


»• AHXVtotm'^.f. »3. 

*• Aft nilof II (2J, 

*• Act Yllot 1003. n. 11. 

"f 

t* 


tl6*>5)iy. L. I*.. J33. ^ , 

** I’WrainAl Vn^rdun »• ^5 I'fl- 
•• (l/SiTj I UVur 101. 
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reasonaMy infer, in (lie alisenro of evitlcnro to (he contrary, (lint tlio tlcntli took 
place there.* 

lilabilily ot a Kamam.—A Karnam is legally hoimtl to fnrnjgh true informa* 
tion reganling cultivation in his village.^ Bat a Kornam who omits to submit 
cultivation accounts of his village in obodionce to tho ordors of the Kevenue 
Inspector is not guilty of an offence under this section. ^ 

Punjab Land Revenue Act.—Accused, a Zahildar, was convicted under this 
section for failing to give information of two cases of house-breaking, it being his 
duty under Rule 25, framed under a. 20 of the Punjab Land Revenue Act, “ to 
rqmrt heinous crimes to tho Police and Magistrate." It was held that having 
regard to a. -IS of this Code, though a Zemindar was required by virtue of tho luIu 
to report, such rulo did nob cast upon him a legal duty to report, such as was im* 
,—,,11 ~ —.1 *-that ho could beheld 

• ■■ ■ .. .■ ‘ of the commission 

• ■ of a Zahildar, was 

convicted, under this section, of intentionally omitting to give information about 
a riot which occurred in his village which ho was legally bound to furnish. It was 
held that oven assuming that the duties and powers of a Zahildar's sarharah wore 
co-cxtcnsivc with those of the Zahildar himself, the conviction could not be sus¬ 
tained, for a breach of the rules drawn up by the Local Government in regard to 
Zahildara, though it might subject the Zahildar to the displeasure of his employer 
and possibly endanger liis emoluments or position, could not be held to amount 
to a violation of a legal obligation within the incaiung of this section, regard being 
had to tto definition of the terms " illegal ” and “ legally bound to do " in s. 43 of 
the Code.® 

• N. W. P. and Oudh Land Revenue Act.— jamahandx prepared under rules 
made under s. 231 of tho N. AV. P. and Oudh Land Revenue Act III of 1901 is a 
register, and consequently if a Zemindar refuses to give the patvari of a village 
information as to the collection of reut made by him he is liable under tbb section. * 

The Central Provinces Land Revenue Act—The appointment of a Mukaddum* 
gumasta under s. 137 of the Central Provinces Land Revenue Act does not absolve 
the Mukaddum from all responsibility to perform the duties laid on u Mukaddum 
by s. 141 of the Act. AVliero a Mukaddum ba.s received information that a non- 
bailable oftonco has been committed in a village of which he is Mukaddum, and ho 
Is aware that the Mukaddum-gumasta has omitted to make any report, it is his 
duty to make the report himself and his omission to do so is an offence under this 
section. ’ 

PRACTICE. 

Evidence.—Provo (1) that the accused knew of tho circumstance, or had 
information in question. 

(2) That he was legally bound to give notice thereof, or to furnish such 
information. 

(3) That such notice should have been given, or such information furnistod, 
to a public servant. 

(4) That he omitted to give such notice, or furnish such information, as 
required by law. 

(5) That he omitted to do so intentionally. 

For the second clause of tho section prove further— 


* ilatuH Jlister, (1885) 11 Cal, C19. 

* Venkotanarasappa, (1801) 1 Weir IIK 

» Tolupur Mayavannulu, (1897) 1 Weir 
105. 

* Uari Singh, (1893) P. R. No. 25 of 1894, 


* Shah ilahammad, (1880) P. R. No. 10 
of 1880. 

* B. SunjBakhah Singh, (1907) 10 O.C. 238. 
’ Local Oovtrnmenl V, J/aniAaratniiA, (1011) 

7N. L.R. 101. 
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(6) That sucl> notice or inform&tioQ had reference to the commission ot the 
ofience, or was retjuired to prevent t!ic coinnii^sion of an offence, or in order io 
apprehend an offender. 

Proc-'.Te. V,', ■* .r « ■ y*. ■■ faWo-Tri- 

■ahle hy:' . ; ■ » ■ . • . ■ >. • • •. • 

The . , . • . . . * . . . . . _ 

entirely difierent set of facts from ono under a. 189, a conviction under s. 189 
cannot be altered to one under this section. 

Complaint.—Complaint in writing of the public servant concernecl, or of some 
other.public servant to Tvhom be is subordinate is required. * 

Charge.—-It is not necessary to frame a ebargo under this section as the offence 
is a * sujnmona * ease, but if it is necessary to do so the charge should distinctly set 
forth the particular oSonco in respect of which the accused either omitted to give 
information, or gave information which be Itnew to be false; and it should appear 
precisely what bis duty was in the matter. ^ 

Sentence—A sentence under this section sbotdd coraragnea at once 
according to the rule contained in r. 464 (2) of the Punjab Jail Manual and sliouM 
not bo postponed till tha expiry of the term of imprisonment which the accused 
is undergoing in default of furnishing aecurity. ^ 


177. Whoever, being legally bormd to inrniab information on 
any subject to any public servant,^ as such, fur- 
infotmstion.* rushes, as true, information on the subject which lie 

Icnows or has reason to believe to be false,® shall bo 
punished with simple imprisonment for a term which may extend 
to six months, or with fine which may e.vtend to one thousand 
rupees, or with both ; 

or, if the information wliich lie is legally bound to give respects 
the commission of an offence,® or is required for the purposes of 
preventing the commission of an offence, or in order to the ap¬ 
prehension of an offender, with imprisonment of either description 
for a term which maj- extend to two ye.ars, or with fine, or "itli 
both. 

IH.USTRATJOXS. 

(a) A, » landhoMcr, knowing ot the commission of n murder wiUiin (ho h'mifs 
otiria osiate, wilfully miaiafomM tic Mogistratc ot (ho district that tho death hM 
occurred hj accident in consequence of the bite ot a snake, A is guilty ot the 
olfcnCQ defined in this section. . ■ 

,1. . . . . . - .1-* - ugers 

Z,» 

ftUSC 

, ■ itual 

tally 

misinronns the police-officer that a body oi snsiucions characters passed Ifeoagh 
the village with a view to commit dacoity in a certain riistant place in a dmereni 
direction ifere A is gniltv of the offence defined in the latter part of this section. 


> JlMiuimt, (I8B7) 8 W. n. (O.) nr- 

• c'S.r,.'»7S,(iW8)i'.n. i'..Ne.<n«< t™- 


.< .trjoaJ/ol.dlrXnSiji. Jl». 

» Cmajnal iVocerlunf (<nU-, g. I&3. fwe 
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—lu section 176 nntl in this section the woiil 
“ offence ” includes any act committed at any place out of Britisli 
India, which, if coiniuittcd in British India, would be punisliablo 
under any of the following sections, iiainclv, 302, 304, 382, 392, 
393, 394, 395, 390, 397, 398, 390, 402, 435, 430, 449, 450, 457, 458, 
459and 400 ; and the woixl “offender’* includes any person who 
is alleged to liavc been guilty of any such act. 

COMMENT. 

Section 17G deal:! with the omiasion to give information : thi'i section, with 
tho giving of fnlao information. Under both the sections the liability depends 
u])on legal obligation to give information. Persons who nro not under any legal 
obligation to furnish information cannot bo dealt with under these sections. 

Scope.—This section contains two branches. Tho first branch—‘ xchoci'er 

.-.’il. v*» » it- —t,. t -- 

make.* Under the second branch—‘or tf informalion. . . or icxth both ’—the 

’ ' '• * '*. * ' . * ' * . *_ 'venting 

.' • ' r • • ‘ ‘ • ly, but 

■ ; • , • • • ! I > • • ’ . * • * “ I • • . 'to tho 

...... • . .. • , ■ tement, 

’. * * ‘ . . • „ ’to give 


Ingredients.—This section rofiuiros— 

1. That a person must be legally bound to furnish information on a parti* 
cular subject to a public servant. 

2 Ibat he must furnish, as true, information on that subject which he knows 
or has reason to believe to be false. 

I. * Legally bound to furnish information .. to any public servant.*—Sections 
dl and 45 of the Criminal Procedure Code legally bind persons to give information 
regarding certain offences. See a. 43, supra, as to the meaning of' legally bound. 

See s. 21, supra, as to the meaning of * public servant.’ 

Ofleoee b eomtoUted itthere is legal obiffatlon lo give iDformaltoD.— False reports 


report as that which was made to him, was guilty unde^ this section. * 
^Vliorc a poIice-ofiiccE who was bound to communicate information to his superior 
officer regarding the commission of riot and to make an entry thereof in his diary, 
omitted to give such information, it was held that he was guilty under this section. * 
^Vhoro a constable, whose duty it was to ascertain on his rounds whether certain 
notoriously bad characters were in their bouses or not, falsely reported that 
they were, it was held that the offence fell within the first branch of this section. * 
No oRtnee where do legal obligation to give lolonnatioo —False return lo a superior. 
—^Vhere tho accused submitted to bis official superior a false ‘ nil ’ return 
of lands iu his enjoyment, and also made a false statement to the same effect 

* /Ipnayya, (1891) 14 Mad. 484 ; Suraji, * Iluhammad Itmail Khan, (1897) 20 AD. 

(1873) Unrep. Cr. 0. 76; /’nnnaya, (18&) |61. 

Untep. Cr. C. 210. * Sf/ed FuUeh Mahomed, (1874) 21 

* panatulla, (1887) 16 Cat 386. /Cr.) 30.- 

* iS»n<?,(1869) 12 W. R (Cr.)23. • Pano/uNa.iup. 





S60- 


LAw OP onnips. . [chap. x . 

to six mouths, or. with fine which may extoiul to one thousand 
rupees, or with both. . 

COM WENT. 

Tiio offcnco under the acction conatsis in tho refusal to answer a question which 
is relevant to tho subject concerning which tho public servant is authorized to 
inquire, or which at least touches that subject. li a person gives false answers 
then ho will be guiltj* under s. 193 and not under this section. 

'Wliothor a person who has onco committed an oSonco under tho last section 
can bo hold to hnvo committed a furtlicr oiTcnco under this section when ha refuses 
to answer tho questions put to him is undecided. * 

I 4 ‘ Legally bound to stale the truth/—A person who is esamined by a police- 
officer under a. 161, Criminal Procoduro Code, is not legally bound to state the truth. 
The legal obligation to speak tho truth when so examinod existed under the Code 
of 1882 ; but tho effect of the omission of the word “ truly ”in s, 101 of the present 
Code has boon to do away wjtJi his legal obligation. * A person cannot bo 
convicted of this offence for rofnsing, when required by a police-officer, to 
look at tho hands of &' complainant and to answer whether there were any marks 
of tying with a rope on his hands. * 

Sections 121 to 132 of the Indian Evidence Act* enable witnesses to refuse 
to answer certain questions. 

Where, in a murder case, a witness persisted in refusing to answer matenal 
and important questions put to him repeatedly by tho Court with the result that 
the Judge’s attempt to get at tho truth was partially frustrated, it was held that 
tho witness was guilty under this section. ® 

2* ‘ Public servant**—See s. 21 > supra. 

3, * Refuses to answer any question/—If a Judge asks questions with a view 
to criminal proceedings being taken against a witness, the witness is not bound to 
answerthom, and cannot bo punished for not answering them, under this section. 

This section has nothing to do ndth the conduct of the accused in Cour^ It 
has no application to a refusal to plead to a charge. An accused who, on being 
charged before a Village Panchayat Court, said that he would not make any 
reply and remained silawt waa h«ld to have committed no offence under this 
section.^ 

Complainant.—^A complainant is not a witness punishable for refusing to 
answer.® 

Statutory appUcaiion.—The Indian Succession Act (XXXIX of 1926), s. 26T 
(3); the Public Gambling Act (HI of 3867), s, 10. 

PKACTIGE. 

Evidence.—Prove (1) that tho accused was legally bound to state tho truth to 
a public serv’ant on the subject in question. 

(2) That such public servant quostioned him touching such subject. 

(3) That such public Ber%'snt was exercising his legal powers in putting such 
questions. 

(4) That the accused Tclused to answer such questions. 

Procedure.—Not cognizable—Summons—Bailable—Not compoundabl^Tn- 
able by the Court in wHch the offence is committed, subject to the provasions of 

* ^ej5jM<7Ao7«fraPat, (1607)7C.L. 63. • ff«ryaram,{lt>24)22 A. L. J.B. 1100. 

1 * iSanlarUnsa Kone, (1900) 23 SX&d. 644; • Bari XolvAnuzn, (1S$3) 10 Bom. 195. 

Aivilhi-’Virotoyi. {1899) 1 Weir Ill; Cat ■ Tinmata Sedd:,(l92S)46iI.L. iO. 
l!assanShah,{lWQ) P B Xo 27ofi90i • Oanuh ,Voraya» Sothe, (I8S9) 13 Boai' 

* FaKro, (1875) Uarep. Cr, C. 92. . 600, 

♦Art I of 1872. 
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Chapter XXXV of the Criminal Procedure Code; or, if not committed in a Court, 
a Presidency Magistrate, or Magistrate of the first or second class—Triable 
summarily. ^ . 

Complaint.—Complaint in writing of the public servant concerned, or of some 
other public servant to whom he ia subordinate, is required. ^ 

180. Whoever refuses to sign any statement^ made by him, 
when required to sign that statement by a public 
BtSmeSf servant^ legally competent to require that he shall 

sign that statement, shall be punished with simple 
imprisonment for a term which may extend to three months, or with 
fine which may extend to five hundred rupees, or with both. 
COMMENT. 

If a statement made to an officer of justice or other public servant is put into 
writing and the public servant being “ legally competent to require ” a person to 
sign that statement, does make the request, the refusal to sign under such circum¬ 
stances constitutes the offence hereby made punishable. * 

1. ' Statement .*—The statement must bo such an one as the accused cau 
be legally required to sign. See ss. 164, 164, 200, 364 of the Criminal Procedure 
Code, and s. 20 of the Coroners Act. * An accused person who refuses to sign a 
statement made at his trial in answer to questions put by the Court, commits no 
offence under this section. * But, if the accused refuses to sign his statement record¬ 
ed under s. 364 of the Code of Criminal Procedure, he commits this offence. ® The 
inquest report is not a ‘ statement,* and a refusal to sign such s report is not punish¬ 
able under this section. * 

Deposition.—A witness is not legally bound to sign his deposition in a Rovenuo 
enquiry ^; nor is he bound to sign or affix his thumb mark to his deposition in a 
civil case®; consequently he cannot be convicted under this section for his refusal 
to sign it. \^ere a witness is bound to sign his deposition it is only after the 
•evidence has been read over to him and he has admitted it to bo correct and has 
refused to sign it that he will be guilty under this section. • 

2. ' Public servant.’—See s. 21, supra. 

Refusal to sign a receipt for summons.—A mere refusal to sign a receipt for a 
Bunimons is not an offence imder this section.*® 

PRACTICE. 

Evidence.—Prove (1) that the accused made the statement. 

(2) That he was required to sign such statement by a public servant. 

(3) That such public servant was legally competent to require him so to 
sign it. 

(4) That the accused refused to sign that statement 

Procedure.—Not cognizable—Summons—Bailable—Not cempoundable—Tri¬ 
able by the Court in which the offence is committed, subject to the pro^'isions of 
Chapter XXXY of the Criminal Procedure Code; or, if not committed in a 
Court, a Presidency Magistrate or Magistrate of the first or second class—Triable 
summarily. 

Complaint-—Complaint in writing of tho public servant concerned, or of some 
other public servant to whom he is subordinate, is required. * * 

' Section 105, Crim. P. C S« abo ts. 476- 
78. 4S0-S2. 4S7. 

» M. & M. 50. 

* Act R* of 1871. 

« Sirsapa. (1877) 4 Bon. 15; Ba Tin, (1006) 

3L.BrR.109. 

* Vtnar Khan. (1917) 39 AIL 399. 

* AnJi, [1910] M. W. y. 366. ^ 

46 


(1871) 6 31. H. C. App. 14 ; (1671) 1 Weir 

r...» |» T> 
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, 181. Wlioovor, being legally bound by an oath or ofrirnjation 
F»l.o ,i»an.»nt any subject to any public 

on oath or aftirma- Servant Or otlicr pcrsoii authorized by law to ad- 
i'Z or ot.* niimster such oath or affirmation,' 'makes to such 

thorUod to ndtni- public sotvant orotlicr pcrsouasaforcsaifl, toucJjJi}" 

JffirSaiion.”"*'’ *’*“* Subject, any statement which is false, and 
wliicli he either knows or believes to be false or does 
not believe to be tnio," sliall be punished with imprisonment^' of 
either description for a term Avliich may extend to three year.?; 
and shall also be liable to fine. 


COMMENT. 


This section may bo compared with fl. 191. It is more general. Under it a 
false statemont to any public Bcrvant is punishable. Section 191 describes tho 
offonco in which the false statement is mado at any stoge of the judicial proceeding. 

Ingredients.—Tliis section reguires'— 

1 . That there must bo a person legally bound by an oath or affirmation to 
state the truth on a subject to (a) a public servant, or (6) some other person 
.authorized by law to adminvator such oath or affirmation. 

2. That he must make to such public serx-ant or other person as aforesaid a 
statement touching that subject which is false, and which he cither knows or 
believes to be false or docs not believe to bo true. 


1. * Legally bound by an oath or aflirmation to stale the truth on any subject 
to any public servant,*—^Sec s. 43, su^m, os to the meaning of ‘ legally bound.’ 

See 8. 51, supra, as to the meaning of * oath.* 

Sea «. 21, supra, as to the meaning of * public servant.’ 

< Authorized by law to administer such oath, etc.’—This section applies only whore 
the public servant is “ authorized by law to administer an oath*’-*; it docs not apply 
where the public servant administers the oath in a case wholly beyond his juris¬ 
diction®; and also where he is not competent to take a statement on solotna 
affirmation. ® Where three persons, of whom one was a pleader, were tried together 
and convicted of having niado false statements on solemn affirmation, about the 
same matter, in the course of an enguiiy into the conduct of the pleader under the 
provisions of the Legal Practitioners Act, it was held that tho conviction of the 
pleader ^ya8 bad as his 8tatemon|^ was improperly taken from him on solemn 
affirmation. * 

In a petition of appeal from a conviction, tho appellant falsely stated that 
the convicting Magistrate declined to summon his witnesses The Magistrate to 
whom the appeal was preferred called upon the appellant to verify tho allegation 
in the petition of appeal on solemn affirmation, and he did so. It was held that 
the appellant committed no oSenco under this section. ® 

2. * Makes to such public servant.. .any statement which is false, and which 

he either knows or believes to be false or does not believe to be true.*—-The making 
eta false statement with no knowledge one way or the other as to its truth 
constitutes it a false statement since the person making it does not believe it to b« 
true.« m ' • 

3. * Shall be punished with imprisonment.’—The sentence must include a 
term of imprisonment, however short, to which a fine may be added. 


, If - - Boin. IfcK, 

‘ l2Mad. 45J. 

• Edtun ireeah. {1805} 2 AV. R. (Cr.) 47. 

■ »(J8e9)4 3I.H. C.App. 18. 
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False ilafemeni on oath.—Tho Itomhay amt Calcutta High Courts have held 
that this section does not apply to cases in which a ])crson gives a false 
statement on oath before a public oRiccr in o stage of judicial proceeding, such 
person hclng liable to bo convicted under s. 193, but only refers to cases in which 
the false statement is made in proccetlings other than judicial proceedings. * The 
principle on which these rulings arc based being that when the facts found constb 
tule an otTenee triable exclusively by the Court of Sassion, a Sragistrato is not at 
liberty to pass over material points of the evideneo before him, so ns to withdraw 
the c.ise from tJic cognisance of the proper tribunal. Although the svording of this 
section is apparently uido enough to admit false statements of every description, 
its action is restricted ns reganls those made under certain circumstances by the 
succeeding s. 193. Were it not so, a Magistrate acting under this section might 
try all cases of perjurj’ himself instead of committing them, as he is no doubt bound 
to do, to the Court of Session. The Madras High Court has. however, held that a 
witness in a criminal case, who gives false evidence before a Sfagistrate, may be 
convicted by a Magistrate under this section though he might also have been 
charged under a. 193, and, if so charged, would only have been triable by the 
Sessions Court.* But in an earlier case it held that this section would appear to 
apply to cases in which the proceedings were not of a judicial character. * 

Amendment.—The words “ or afTirmation ” were inserted by Act X of 1873, 
8. 15. 

PRACTICE. 

Evidence.—Prove (1) that the accused took the oath, or made the affirmation 
In question. 

(2) That the same was legally binding upon him. 

(3) Tliat such oath or affirmation was administered by a public servant or 
by a person authorired by law to administer the same. * 

(4) That the accused whilst so bound made the statement in question to 
such persons 

(5) That such statement was made touching the subject on which he was 
thereby hound to state the truth. 

(6) That what he so stated was false. 

(7) That ho then know that his statement was false, or had reason to 
btHevo it was false, or did not believe it was true. 

Procedure.—Not cognizable—Warrant—Bailable—Not compoundablo—Tri* 
able by Court of Session, or Magistrate, Presidency or first class 

Complaint,—Complaint in writing of the public servant concerned, or of some 
other public servant to wliom he is subordinate is required. * 

Charge—I (name and q^ce of Magistrate, etc.,) hereby charge you (nomc of 
afxused) as follows :— 

That you, on or about the-day of-, at-, being legally bound by an 

oath to state the truth, on a certain subject, to wit-, to—, a public servant 

(or person authorized by law to administer such oath) did make to such public 
servant {or person as aforesaid) touching that subject, a statement, which was 
false, and which you knew (or believed) to be false, to wit-, and thereby com¬ 

mitted an offence punishable under s. 181 of the Indian Penal Code, and within 
my cognizance (or cognizance of the Court of Session). 


» AndyChetty, (1863) 2 M. H. C. 438. 

* Juygvt Chundtr Dvtt, (1866)6 W.R. (Cr.) 
81. 

* Cntnhtal Procedure Coi^e, s. 105, See also 
8«. 476,478,487. 
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182. 'Whoovor Bive.G to any jmUic notvani 
infoniiation’ wliicli Jio knows or Ijcliovcs 


. K«1hc Information 
«i(fi Oitont to cau^o ilJlJ' 

pnWlc«rrv«nlion»n / i, «’*. a t* ‘aV* 'J‘- wacwi 

nil iairfiil power to llO fttiSO," thcrcl)^ to C/lllSO, Of 

‘.II™"-' "'"'"’"'" to 1)0 like))'Hint he will tliorohy onii.so, such 
^ ■ puulic sotvant.— 

(o) to ilo or omit unytliing wliicli such public servant ought 
not to do or oinit’*“>if tliotnio state of facts rcq)octing Avhicli siicli 
information is given were fcnomi by him, or^'‘> 

(6) to use the lawful power of such public servant to the in;u:j' 
or annoyance of any person, 

shall 1)0 punished with imprisomnent of either description 
for a term u hich may extend to six months, or nith fine winch 
may extend to one thousand rupees, or with both. 


IlLDSTBAnoX.S. 

(a\ A informs o. SfagistrntoUiatZ.apoUco-ofTiccr, suliordmatctosnchMa^is* 
trato, has been guilty of neglect of duty or misconduct, icnotrin^ such informatwn 
to be false, and knowing it to bo likely that the information iril) cause thcMs^btrate 
to distmss Z. A has committed tho oflonco defined m’dbis BCction. 

(6) A falsely informs a public aervont that Z hos conUaband salt in a secret 
place, knowing such information to bo false, and knowing that it is likely that ^ 
consequence of the informotion will ho a search ol 7/a pitmisea, attended with 
annoyance to Z. A has committed tho offence defined in this section. 

fc) A falsely infotma a policeman that ho has been assaulted and robbed 
in tho neighbourhood of a parliculAt village, ilo does not roention, tho naiao ol 
any person os one of his assailante, but knows it to bo likely that in consequence 
of this information tlio police will mako enquiries and ineUtute searctuss m the 
village to tho annoyance of the villagers or some of them. A has committed an 
oflonco under this Boclion. 

COMMKIJT. 

The present eection was eubstituted for the original section by Act HI of i89a, 
0 . I. In tho old section clause (61 stood first, and clause (o) second. Thopwseat 
alteration arose out of » caso in which, information having t^en. given by a man to 
the police that ho had been robbed at a cc^ahvviUage, the police went do^ra and 
made inquiries and gave a great deal oi trouble and annoyance to the people 
turned out that the information was absolutely fake, but on prosecution the High 
Court of Calcutta ruled that inasmuch as it was not intended, or could not he shown 
that it was intended, to injure or annoy any particular person, the case did not fail 
within the section in question.' The present section has been introduced to 
that, and to say that ii such infonnation is given the parson giving it should be 
punished whether any particular person was aimed at or not. That is to say, A 
baa been made an offence to give false information which misleads a public seiwant 
into doing what he ought not to do, whether that can be ahown to be intended fot 
the purpose of injuring any particular person or not.' 

Obfect.—The intention of the legislature in drawing up this scctiou U that 
a public sotvant should not bo falsely given information with the intent that fie 

» Cfalani A^med /iazt, (l8$7) 14 Ca1.3U. Periannan, fl88l) 4 lUd. 241, way also 
» The case ot Golam Ahmed Kazi i* w- regaWlad aa ovemded. 
pteasly ovemUed by HI. (6). Xh^ case of 
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should I'c misled by n j)er8on wlio believed (hat information to be false, and was 
intending to mislead him. 

" SnpjMJSc a man, knowing the statement to be untrue, but intending the 
Magistrate to net u^k)!! it, informed the Magistrate of the district that a violent 
fire was raging in a cit}' in the district of which ho had charge. Now if the Magis¬ 
trate believed that statement ho would naturally send ns many police as ho could 
spare to assist in quelling the fire and keeping order. Ho might possibly also ask 
for the assistance of the military, if there were any in the neighbourhood. That 
would be a perfect example of n hoax, and I have not a doubt that it would come 
within 8. 182, whether the Magistrate acted upon the information or not. To take 
another example of a ease which in my opinion would come within the section, 
although the public 8cr%'ant was not induced to take action or to omit to take action 
upon the information given to him. Let us say that a man had absconded foe 
an olTcncc from Allahabad, ond that it was surmised that ho would seek to escape 
at one of the ehipping ports. Information of his having absconded would be 
commimicated to those ports, Calcutta amongst the number. A person who, 
knowing that that man had not been arrested, and intending that the authorities 
at Calcutta should cease to watch the outwardbound shipping, telegraphed to the 
authorities at Calcutta informing them that the absconder had been arrested else¬ 
where, would ir my opinion have committed an offence under s. 182, although the 
public servant at Calcutta had not acted on the telegram, but had persisted in his 
surveillance of the outwardbound shipping. 

Difference between s. 182 and s. 211.—The offence under this section is a 
distinct offence from that described in a. 211, which relates to an attempt to put 
the criminal Courts in motion against a person. The circumstances which are 
necessai}* to bring a case within this section involve different considerations from 
those that ariso from s. 211. This section does not necessarily impose upon the 

{ lerson giving information to tlie officer criminal liability for mere want of caution 
leforo giving that information. There must bo positive and conscious falsehood 
established.* Sec Comment on s. 211 where the difference between this section 
and 8. 211 is discussed. 

Scope.—^A person can be prosecuted under this section even after the dismissal 
of his complaint to a Magistrate. A person gave false information to the police 
and subsequently made a complaint to a Magistrate and the Magistrate issued a 
summons to the accused to appear but the complainant did not appear at the time 
of the hearing and the police reported that the complaint was false. After the 
discharge of the accused the police-officer to whom the complainant had given 
information laid a complaint and preferred a charge under this section. It was 
held that the complainant’s making a complaint to a Magistrate and then dropping 
the proceedings was no bar to the police-officer acting under this section. * 

I: • 7’ " ■ ’• three essentials— 

■ ■. ' . public servant. 

I ' ■ ,. seen known or believed to be false by the 

giver. 

, 3. The information must have been given with the intention to cause, or 

knowing it likely that it will cause, such public servant (o) to do or omit anything 
which he ought not to do or omit to do if the true facts were known to him, or 
^b) to use his lawful power to the injury or annoyance of any person. 

1, ‘Gives to a public servant any information.’—The expression ‘gives 
information ’ means to volunteer information and is not intended to apply to a 

l Budk Sen, (1801) 13 All. 381,385 j Oaneth L. R, 33. 

Khanderao, (1880) 13 Bom. 506. » Mu}a, (1018) 17 A. L. J. R. 32: BaUthi, 

* BamJeriekna J'wAK'anf, • (lOOC) 0 Bom. (1033) 46 All. 43. 
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.etatomeBt made m anawor to questions put by a public servant. ^ If the false 
information is given to a person who is not a public servant, the offence will be 
that of defamation. ^ In support of an application to transfer a case, a person 
pore to an affidavit and banded it over to the pleader of tlio appL'caat who filed 
it in Court. Tbc affidavit contained allegations which were subsequently found 
to be false. The deponent was prosecuted under this section/ It was held that 
the affidavit having been given to the applicant’s pleader on his behalf and as it 
was open to the applicant to instruct his pleader not to file tho same there was no 
information given to a public servant within the meaning of this section.® 

See B. 21, supra, as to the definition of * public servant.’ 

No offence under this section can be made out in respect of a false informa¬ 
tion given to a police officer of a Native State. * 

Any information.—^Any * false ’ information given to a public servant, with 
the intent mentioned in the section, is punishable under it, wbetber that iniorma- 
tion is volunteered by the informant or is given in answer to questions put to him 
by the public servant, ® 

Statement made by an accused In his defence—Statements made by a prisoner for 
the.purposes of defence do not fall under this section*. Whoto the petitioner 
on being questioned by a Superintendent of Police whotbor he was tho author of 
certain mischievous articles that appeared in a paper said he was not the author 
but some one else was when in reality he was the author, it was held that as the 
statement was given merely in defence or excuse he was not guilty of an offence 
under this section.’ In a petition of appeal from a conviction, the appellant 
falsely stated that tbc convicting Magistrate declined to summon his witness. 
The Slagistrate to whom the appeal was preferred called upon the appellant to 
verify the allegations in tho petition of appeal on solemn affirmation, 
did so. It was held that tho appellant had not committed an offence under s. 181 
or this section. * 

Statement made 6y an accused in Us appUcatJon far transter cf the ease —Wli«6 
the accused in support of an application for tho transfer of tbc case against him 
to some other Magistrate made unfounded and defamatory allegations against 
tho trying Magistrate, the Allahabad High Court held that ho could not be pro¬ 
secuted under this section * The Lahore High Court has dissented from this viow- 
It has held that an application for transfer is not a part of the defence of an accusod 
person and statements made by an accused in an affidavit in support of an apph* 
cation for transfer do not enjoy tho immunity conferred by s. 342 of the Criminal 
Procedure Code upon answers to questions put to the accused by the Court.*® 

Mere belief lls not * Information ’ under Ibis section—Where a person falsely 
informed a Collector that certain Zemindars had usurped possession of cortsw 
land belonging to Government, with the intent “ to give trouble to suen 
Zemindars, and waste the time of the public authorities,” it was held that as tbe 
information was no more than an ejcptcssion of a private person’s belief or opinion 
that tho Collector might, if he chose, sustain a civil action against them, thiswa* 


* ATanau. tlOlA) P. W. R. (Cr.) No. 35 of 
lOU. l\ L. U. No. 227 of 1514. 

* Santawm, (1887) Unrrp. Cr. C. 315, Cr. 
It, No. I o! 1887. 

» Kalta PraLasam, (152*) 47 3L U J. 658, 
11523] M. W. N. HG. 

* UafniXartM. Kira&harfAt, <1523) 25 Bom. 
L. R. 772.7 Bom. Cr. a 78. 

* iRany* Saj<iUtno, (1683) 10 Bom. 124; 
BkHaiji, (IStT) L’ntrp. O. C. 124, Cr. R. No. 
171 of 1877, In .Vya A k to, (1505) p. B. R. 
<r. C.J 13, R t» bfW th*l f*L'«e arwvers to 


qontioiu put by a polieo-officor In th« com* 
of inrestigatlon of a cognizablo ollenco do to> 
fall under this eectloo. 

■ * 2>orio A‘Aan,(1870)2N. W.P. 123. 

’ S. A. Gordon, Criminai App«l A®- *7 
of 1910. Unrep. (Bora), Per Batchelor and 
Usrar, j.J., decided on the lOth 3I*rt"' 
im 

• Subbayw, (1885) 12 Mad. 451. 

• Ifatan. (1510) 33 All. 163. ^ 

*• Gkulan JtuhammaJ. (1522) 3 

■16 ; AOah Wafai, (1533) 1 U t 53*- 


Lah. 
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nol thr* informaliott cont<’mi>lato<l liy tliia section.* Where n jicrson in whoso 
house theft took |*lflcp informed the )>olicc that hosiispectod two persons whom ho 
namc<l ns llic perpetrators of (lie crime, it woshehl thnt that did not Amount to 
givinji false information.* 

iDformitlon must te glren by the accused.—When the information on which 
proceetlinps an* taken is not given by the accused, a conviction under this section 
cannot stand. One S made a report at a Police Station. On enquiry the inve.stigat- 
inp rolicc*ofliccr came to the conclusion that the report was false and that it had 
been made at tlio instanco of ono U. The Sub-Insjicctor sent a report to the 
Assist.int Superintendent of Police askinp that action should bo taken under 
this section npninst S and U. The Assistant Superintendont of Police 
declined to take action, but sent the report to the Sub-divisional Magistrate, who 
took copnirnneo of an ofTcnco opninstS and U under this section. It was licld that 
the Sub-divisional Jfaphtrato had no jurisdiction to take any action under this 
section. Keport of a policc-ofTiccr was not a complaint under s. 195 (1), Criminal 
Procedure Code. U, not having given the information himself, could not be 
prci^ccutcd under this section.* 

2. * Knows or believes to be false.'—^Thc information given should be informa¬ 
tion wliich the accused knew or believed to bo false. * But he cannot be con¬ 
victed if ho shows that he had reasonable grounds for believing the information to 
be true. Ifo is not bound to show that it was in fact true.* 

^^^lere the accused fnl«o!y telegraphed to a District Jfagistratc that a town 
was attacked by a gang of 200 robbers, and the JIngistratc put no faith in the 
telegram and took no action, it was held that the accused were guilty of the offonco 
under this section.* Wlicrc tlic accuseil pot enliste<l in the police force calling 
himself^t being an oAir, a caste whose enlistment was prolnbited, it was held that 
this offence was committed. ’ Where a person gave a false information to a Village 
SInpistrate charging another with having commit toil an offence, lie was hold guilty 
under this section ® 

3a. ' To do or omit anything which the public servant ought not to do or 
omit.'—It 13 not necessary that the public scr\'ant to whom false information is 
given should he induced to do anything or to omit to do anything in consequence 
of such information. The gist of the offence is not what action may or may not bo 
taken by the public servant to whom fake information is given; but the intention 
or knowledge (to bo inferred from his conduct) of the person supplying such 
information.® T' ■ • i * • *• ■ , 

tion given. Ask . . . • 

if truo facts wei • ■ . ^ 

Tho information must be information regarding a fact which would induce the 
public serv’ant to do something which he would be legally competent to do if he 
had been cognizant of tb e true facts * ® A false report to tho police regarding the 
commission of a non-cognizable offence does not come under this section. * * Under 
this clause it is not ncccssai} to show that the act done will be to the injury* or 
annoyance of any third person.** 

Tho words ought not to do or omit ” imply duty and e.TcIudo personal choice. 


1 J/a(;Ao.(1882)4 All. 498. S«e Santaram. 
(1687) Unrep. Cr. C. 315. 

* Ananga J/oAan i>ulfa, (1917)22 C. W. N. 
478,27 C. L. J. 230. 

* ■ * of 

B. 

»'«jr 

» Faith Khan. (1890) P. R. No.'SS of 1890. 

* i?HrfA5'en,(1891)13All. 351.* 



• £udk Sen, sup.; Kaghu Tiuari, (1893) 16 
AU 336. 

*• Manokar, (1018) 16 A. L. J.B. 614. 

** Algoo Lai. (1920) 18 A. L, J. K, C30. 

** Oanesh Khanderao, (1889) 13 Bom. 506. 
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3b. ‘ To USB the lawful power.».lo ihe Injury/—Sco ». 44, supra, as to the 
meaning of * injury / 'Wlicro a person gives false information to on officer who 
can oxorciso bis power to tbo direct and immediate prejudice of anotber affainst 
whom the information is lovollcd, this offence is complete, > ® 

Using lawful powers of a puWJe servant to the Injury o! another.—^VJere a 
personmndcapotitionto the policef'*“!;***'.‘'* •*',««.. . 

ofbaving committed an offence and p‘ ‘ 

come within tbo purview of this see-- : j“.. ■. f/ • ' 

intent to cause a public servant to use his lawful powers to the injury of another 
person. * P appeared before a District Magistrate and made a statement in which 
be accused a certain police-officer of having beaten him, demanded a bribe of him 
and locked him up in the police cell. He stated, however, that ho did not wish to 
make a complaint, but only desired that an inquiry should be made. Nevertheless 
the Magistrate oxnmmed P on oath, ond, subsequently, tbo charge having been 
found to be baseless, P was convicted under this section and s. 193. It was held 
that, inasmuch as P had expressly stated that ho did not wish to make a com¬ 
plaint, the statement must bo taken to have been made to the District Magistrate, 
not as Q Magistrate, but as head of the district police, and the conviction under 
8 . 193 could not be upheld.* 

A person stated to a police-officer—“I find there has been a theft: I 
suspect the persona named, and I want on inquiry to bo made.” It was held that, 
if tbo statement was false, tbo offence committed fell under this sectioiL ♦ Where 
a person falsely gavo information to tho police that a horse belonging to him bad 
strayed, when in f“* «-i. 1 -•* —*•* •» '*•—> •• ] Vi this with the 

intention that a < . ;; • , . , was held that 

ho was guilty un(' 

Statutory application.—5ec tbo Indian Companies Act {VII of 1913), s. 214. 
CASES. 

Personation.—personated B at an oxoraination called the Vernacular Sixth 
Standard Examination. A passed tho exommation and obtained a certificate 
from the Educational authorities in B's name. B, thereupon, applied to the 
Assistant Collector to havo hia namo entered in the list of candidates for Govern¬ 
ment service. He attached to this application tbo certificate issued in his name, 
and his name was ordered to bo entered on the list of candidates. It was held 
that he was guil^ under this section. ® B appeared before a Village Begistrar and 
falsely personated W, and, in such assumed character, expressed a desire to execute 
a lease in favour of A, who was present and assented to taka the lease. When B 
made some mistakes in giving the area of the land, 0 corrected him. E identified 
B as W before the Tillage Eegistrar and E and D assured the attesting witnesses . 
tbatBwasW. It was held that G, D and B could not bo convicted under a. 82 (a) 
of the Registration Act, 1877, but that they were guilty of an offence under thw 
eection.’ A person signed anotice of transfer of survoj numbers in the character 
of his father who was dead; and the declaration to the notice was signed by the 
accused who confirmed the assumed character. It was held that the accused was 
guilty of giving false information to a public servant.® 

False statement in a petition.—An accused who has made a false statement m 

" .' ; ■ .* • • • ‘ J : ■ ’ and 

! . • I .3tbe 


> ShrijMti bin Woman, (1897) Unrep. Cr. 

(1873) Unrep. Cr. a 72. 

« PAmH (1912)35 AH. 102. 

* ilafhura Pratad, (1917) 39 AH. 716. 


« Incha Pam, (1922) 44 AU. «7. 

• Gojush EhanitTao, (1889) 13 Boa. wR 
» Bala bin EatUba, (1805) UnrejC Cr. V. 

AfttMoijV, ( 1882 ) Unrep. Or. a 182 . 
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said that the Court ^7as thereby induced to do what it ought not to have done. ^ 
It was held similarly where the falso statement was made in a memorandum of 
appeal. * 

■Whore a person submitted a petition of re^gnation to a Collector as the officer 
in charge of the Court of Wards and such petition contained an untrue account of 
an affray and defamatory statements and tho District Slagistrate ordered the 
petitioner’s prosecution for giving false information under this section, it was held 
that no offence under it was committed. ® 

Income-tax return.—Where a person docs not sign the declaration in his 
income-tax return as to bis ‘ other sources of income ’ the mere mention of some 
source of income alone in a previous part of the return which was signed will not 
make tho return ‘ false ’ within the meaning of this section. * 

PRACTICE. 

Evidence.—Prove (1) that the person to whom the information was given was 
a public servant. 

(2) That the accused gave the information in question to that public servant. 

(3) That such information was false. 

(4) That the accused knew or believed such information to be false when 
giving it, ® The fact that an information is shewn to be falso does not cast upon 
the patty who is charged with an offence under the section the burden of showing 
that, when he made it, he believed it to bo true. Tho prosecution must mako out 
that tho only reasonable inference was that he must have known or believed it to 
be false.* 

(6) That the accused intended thereby to cause, or knew that it was likely 
that ho would thereby cause, such public servant to do or omit anything which 
such public servant ought not to do or orait if the true stato of facts were known 
to him; or that he intended thereby to cause, or knew that it was likely that ho 
would hereby cause, such public servant to use his lawful powers to the injury or 
annoyanco of any person 

A decision in a previous case is not admissible to prove tho falsity of tho 
information given by tho accused. Evidence must bo adduced in their prosonoo. ’ 

Procedure.—Not cognizable—Summons—Bailable—Not compoundablo—Tri 
able by Magistrate, Presidency, first or second class—Triable summarily. 

Where as tho result of a rolico investigation it appears that a complaint made 
to tho police of the commission of an offence is false, it is not necessary that tho 
complamaut should be given any further opportunity of cstablishmg tho truth of 
• f . • - . • tion.* 

i ' : ' • • • • ,t *! Irate should esquire into and 

• '' ■ 1 ■ ••!»»'■ I. prosecution for making a falso 

. 10 

An acquittal imder this section is no bar to a subsoquent prosecution under 

B. D00.“ 

Madras Rn!«.—IVhen an offence falls under two sections of the Penal Code, 
tho one goneral and cognizable by an inferior tribunal, the other specifying aggra¬ 
vated circumstances and cognizable by o superior tribunal only, the jumdiction 

» Suni Lai. (1881) P. R. No. 41 ol 18SI; » Barn Dati Btxttub, (1S69) 11 tV. R.(&.) 

Oolof, (1879) P. 11. No. 31 of 1879. 35. 

* OKatuiya. (1879) P. R. No. 17 of 1879. • Bajkv Titnri, (1893) 13 AIL 333. 

• 2)<ti,(19lS) 16 A. L. J. R 105. */amni. (1883) 3 AIL 387. 

« (1{*07)17.\LL.J. 25(m) ‘•Cal. Mandal, (IWS) 4 (;. J. 85 | 

* J/oviry .4M<wf Luttff, (1868) *J \V. R. <7«M»o«]r (1899) 3 C. W. N. 758. 

(Cr.)3l. ** KamnlakLclT.MmwMr 5.»;4,(I910) 

• Rjyon A'kUi. (1903) 20 Mad. CIO. 37 OL OOL 
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rnnoA m U')nch n ]trr?on Rimj>lpr Ws I>roprrh*, nn>\ hy nJIowing a ■wa]! or a 

pnli«wny in r^mtiin in n liihjnaatMJ romlitwn, Mt or otl.c-r crime inoro 

rn-^y of commiwion ihaii wonW o!>icrw*i.<n Im the The few does not cont/'m- 

plate timt the physical harrier of n wall or a gate ii the mrans of restraining persons 
from crime, and no order of thia nature can he matJo on the mere gronml of any 
such apprehension/' In this caao the accused were in possession of on inn whem 
invveUers put uj>.^ The ^fagislratc |»aM«| an onler directing them to repair the 
frnte ol the inn within a month a.i tt woi apprehend^ that travellers’ property 
wouhl otliersvise ho stolen. Tho rcpaini reqmrrcl hy the oftler were not made till 
after the expiry of the month and the nccusfsl were therefore convict«yl under this 
Rection. It was held that tho conviction was wrong.' A conviction in tho ahsonce 
of ovidonce as to tlio likely rcanlt of the disohctlionce of an order is bad in lasi.* 
Thun disohislience to an order Mndera. If I of the Criminal rrocwlaro Code pro¬ 
hibiting a person from holding a market on certnin spKlfie<l days was held not to 
ho punishfthle in the abs''nc« of evidenco nhowing that the tlisobetfienco was likely 
(o lead to a breach of the ptaeo.* Tho accus'^i wero direct<y| not to make any 
diaturbancoover a certain person’a righta of a ferry and thereafter they being found 
plying another ferry at tho site in Question hut not causing any disturbanco were 
onlerwl t« ho pmsreutetj under tbit section. It w.ii J>eld that tbo order for prose¬ 
cution was in/metuous.* Wheroproehmatton and attachment weroiMued against 
an absconder attaching aomn undivided land of tho joint family io which the 
absconder helongcsl, and ono of tho other members of the family cultivated the 
lands in apito of tlic order* it was held that ho could not bo convict^ under this 
section. * lint if tlm act of dUobwlicnco hastened to caitso annoynnee it is sufficient 
under the section. 0))jectionAbIo language nenr a liquor shop, such as “ if you 
drink, you will ho drinking tho blood of your children," speaks /or itself upd no 
more evidence than tho words used is tcqulrwl.* The 8ccu«<xl sold irnnk m ms 
shop during n festival day in contravention of an order promulgat^ by tr« 
District Magistrate and bo was convlctod under this section, ft was bold that toe 
conviction was illegal ns thorn was no question or proof of causing or tentog 
lo cause obstruetJon, annoynnee or inpji>'f to any one and as it docs not follow 
as a matter of course that aollmg drinks will lead lo riots or dbturbanco. 

Sotlion not applicabla to orders made in civil suits.---Tho section apphos 
orders made by public fuuctionartos for public purposes and not to an o*dor 
in axsivil suit between party and party.* Tbo operation of the section is lumtea 


' Ifnhtbnlhth, 0 A. N. 

» Jirojo .V.»(A moie, •* ^ 

In this case jt was snid that althoMph tho 
tvilahhshnisnt of » rival hal (b«»ar) at o 
place near to «n oltl Anf (battar) anti hcH on 
tho samo tlnj might Io»<lto tho breach of (bo 
poaco, but chat should not »!ono foroi aeuffici- 
enl grosiQd for « conviotjon, Tbo tlccwioJi 
seems to givn tlio go bje to tbo words * lenda 
to cause.* 

* Shi/atn'innnd Das Paharaj, (1004) 31 (^l* 
090 ; f?am OoptA Daw, (1900 32 C»I. 703 j 
i'armesAwar/?ai, (1932) ’ .205. Seo 

iV’o»!£A'um(;rJ!?oatf,(18 II. App. 

149. in which n, con^- an 

ordof prohibiting the • , riaswaa 

sot aside in the absel - o show 

that the disohodtonco ) ' ■ nd to 

came annoyance, obsi rjr to 

human,life, health or tow* 

Ba I8C5) 2 W. J tbo 

as set asMo^ v* 

/ - ct roof <lfa ) 


Viwy. Cr. C\ 433. whcro a man hriJ » 
fnSHt contrary to orders of a M>inirip*bty 
when clvolera was rogmg m the city, 

• AWaf V. Samiru’tiiiii Mamoi, 

(l(»!7) 22 a U'. N. SP9. 

• Bisi Dehart. (1017) 2 P.L. \Y. 179. 

• Oociw/ Vtalfiireh J'oty*. (1993) 10 BoO- 

L. R 1017. ^ „ 

• Yerlagadtla reiuliiaiui, f 19253 51. hY. b- 
390. 

• Ch ralanta De, (1890) 6 CJal. «•> i 

m (189«) Unrep. Cr. G 

<7 , of 1890; Itaamnl Cha»!^ 

nr* * " 'i and Heaton. JX, I** 

Rc- 190l>, decided on the JOth 

Se' { MaJtapa Toewrirr*, 

17 0, 3 Bom. Cr, 0. 89 { .Vaa»; 

b *'v. Dtazrladas Dharam*, 

(1 .d39(»)! ' 

ho Iciirs . 

6 -iila (1901) 

J4 Uira 0-^ 

18 . ’ . . 
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to the promulgation by public Rin’ants of orders relating to safety, health, or con-- 
vonicnco of tho public. Thus, dusobedicnco to an order issued under 0. XXI, r. 4C, - 
Civil Procedure Code, 190S, is not punishable under tins section.^ The proper 
remedy for disobedience to an order of injunction passed by a civil Court is a com¬ 
mittal for contempt. * 

Orders issued under ss. C9 and 70 of tho Bengal Tenancy Act (VIII of 1885) 
aronotof a civil nature as tho primaij'purimse of orders made under s. C9 is to' 
prevent breaches of tho peace. Disobedience to such orders is punishable under 
this section. ® Disobedience to an order of summar}* ejectment issued under s. 219 ' 
of tho Central Provinces Land Bovenuo Act (II of 1917) is held to be punishable 
under thb section on the ground that it is an order made by a public functionary 
for a public purpose.^ 

Statutory " “ rn. * •,. % raphs Act (XIII of 1885), s. 16; the 

Epidemic Disc the City of Bombay Municipal Act 

(Bom. Act III , , , Mamlatdars’ Courts Act (Bom. Act 

II of 190G), 8. 21; the Calcutta 3funicipal Act (Bong. Act III of 1899) s. 676. 

CASES. 


Valid orders.—An order issued by a Magistrate prohibiting a Zemindar from 
holding a new market on his ostato close to an old established one belonging to a 
neighbouring zemindar, on the ground that it bad caused unlawful assemblies and 
raised apprehension of a broach of tto peace* ; an order to the priests of a temple, 
much frequented by pilgrims, to widen and heighten the doorway so as to obviate 
the dangers arising from overcrowding, and improve the ventilation*; on order 
prohibiting a person from plying a boat for hire at or in tho immeiote vicinity of 
a public forty ’; an order commanding an assembly of five or more persons to dis¬ 
perse* ; an order directing tho rival owners of two markets not to bold them on 
certain days, in order to prevent any likelihood of a breach of the peace *; and an 
order not to slaughter cows or bullocks on particular days'® are all held to be 
valid orders under this section. 

. An order was issued by a Magistrate prohibiting shouting against drink near, 


meant for persons using that road ho was as much shouting in a public place as if 
be stood on the road itself and sbouted." 

Invalid orders.—Ar -j i—- •»?.-;.j—*. -..1.1,.. 

take proper care of the ■ • • .> 

wall to his own house, 1 • • . ... 

to remove the banks of a tank in a dry river because they obstructed tho current in 
rainy season'*; an order to cut down trees because they impeded ventilation'®; 
an order under s. 144, Criminal Procedure Code, prohibiting a person from collect¬ 
ing rents from tenants'*; a general order under s 144, Criminal Procedure Code, 


» Yaung Hon, (1009) tJ. B. K. (P. C.) 23. 

• See, however, Itatjt Khandti r. J'rtwer, 
(1006)8Bom. L.R, C38. 

* Lalifian Bor v, Xaranarain Sazra, 
(1921) 25 a W. N. 617. 

« Hirtuingh, (1020) 17 N. L. R. 88. 

• Byhinlram Shaha Roy, (1872) 10 Bentr. 
L. R. 434,18 W. R. (Cr.) 47. r. B. 

* Ramchandra Bknalh, (1869) 6 B. H. C. 
(Or. a) 36. 

* JHtiihra V. Jauahir, (1877) 1 All. 627. 

• Tvektr, Borman and Thompson, (1882) 7 
Bom. 42. 

» LaVa ilitUrjut Singh v. Rajeoomar 
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Sirtor, (1872) 18 W. R, (Cr.) 22. 

Abdul Ghafur, (1914) 18 0. G 70. 

Govind Ytnkaluh Yalgi, (1908) 10 Bom. 
L. B. 1047. 

•» AimWdi,{1869)3Benz. L.R. (A Cr. J.) 
46.12W. B. (Cr.)36. 

*• Kashxchundtr Dose, (1873) 10 Bene. L. 
R, 441. 

*«CAoJamZ>arl^«X,(1868)10 W. R. (Cr.)36. 
** Vtfam Chunder v. Ram Chunder, (1870) 
13 W. R. (Cr.) 72. 

*• Prew Chand Singh Roy v. Dharamadas 
Stngh Roy, (1905) 9 C. W. X. 392. 



SSI 


fcAW.Ot' (JftWBs. 


[cnAf. i 


caaea in which a pcreon simply nogJccte his property, and by allowing a wall or t 
gateway to romaiu in a dilapidate"* '•^ndition, renders theft or other crimo raort 
cosy of commission than would oth The law does not contem¬ 
plate that the physical barrier of a . * —nergona 

from crimo, and no order of this nature cati uu of any 

suck apprehension.” In this caso the accused were in posscssiuu - . iwhew 
tntvcllcrs put up. ^ Tho 5lagiatrate passed an order directing them to repair the 
gate of tbo inn within a month as it vras approhondod that travclfera' property 
would otherwiao bo stolon, fh<^ repairs required by tlio order wore not made till 
after iho expiry of the month and the accused wore therefore convicted under this 
section. It was held that tbo conviction was wrong. * A conviction in the absence 
of QvideiiCQ as to tho likely result of tbc disobedionco of an order is bad in law.* 
Thus dUobodicnco to an order under s. 144 of tbo Criminal Procedure Code pro¬ 
hibiting a person from Jiolding amarkot on certain spocified days was held not to 
bo punishable in tho absence of ovidonco showing that tbo disobedience was hkely 
to load to a broach of tbo ptaco.* Tbo accused were diTect*^! not to make any 
diaturbancQ over a certain person's rights of a ferry and thereafter they bemg found 
plying another ferry at tho gito in question but not causing any diaturbsneo were 
to bo prosecuted under this section. It was bold that the order for prose¬ 
cution was inf riictuoua. * Where proclamation and attachment were issued against 
an absconder attaching some undivided land of tho joint family to witch the 
absconder belonged, and one of tho other mombors of tbo family cultivated the 
lands in spito of the order, it was held that ho could not bo convict^ under this 
section. ^ But if tlio act of disobedionco hastened to cause annoyance it is sufScient 
under the section. Objectionable language near a liquor shop, such as ” if yea 
drink, you will bo drinking the blood of your cbildron,” speaks for its&li and no 
more ovidonco than tho words used is required.* The accused sold drink 
shop during a festival day in contravention of an order promulgated by tre 
District Slagistcate and bo was convicted under this section. It was bold tliat too 
conviction was illegal as there was no question or proof of causing or tentog 
to cause obstruction, annoyancoor injury, to any ono and as it doesnot lolioff 
as a matter of course that ecl^g drinks will lead to riots or disturbance. ’ 

Section not applicable to orders made in civil suifs.—-Tho section ^pHes jo 
oedots made by pubhc functionaries for public purposes and not to an order nis^ 
in amvil suit between party and party,* The operation of tbo section is hantea 


1 ffaMttUa/i, (ISSG) G A. W. N. 251. 

* Br<^jo Ifa'h Ohoff; (IDOO) 4 C, W. N. 22<J. 

In this case it w'as said that aUhongh tbo 
cstablwhnignt of a rival hat at a 

ptaeo near to aci old M (hazaar) and heW on 
the samo day lalght Jead to the broach of the 
poa?o, butthatqhould not alone form asuBici- 
cat ground for a convictioo. The decision 
seems to givo the go bye to tbo words ‘ tends 
to cause.’ 

• Shynmannn-i Has Pah<traj, (190J) 31 Cal. 

SOO ; A'dw Cepaf Dats, (1003) 32 Cal. 703 j 
I’armefhiMr Bai, (1023) 3 P. I*. T. ZGB. See 
A'ond (1800)3 Bejg.L. It. App. 

149, m which a conviction for disobeying «n 
order prohibiting the carrying of fiee-arm* was 
eot aside m tho abseuce of evidence to show 
that the disobedioaco would causa or tend ^ 
can«o annoyance, obstruction, or injury *e 
human life, hoaith or safety; Shabueirovt 

(lii05) 2 W R. (Ur) 32, where tto 
conviction was set asjde for refusal to remova 
and reconstruct roof drams ; Itariiil, 


Viinp. Ct. a 433, irhcre » mm heW » 
feast contrary to orders of a Slonicjpsh 7 
when cholera was reging la the city. . . 

* Suiat Jiiswnt v. Matdah 

(1917) use. \V. N. 599. 

* iJwi Behan, (lOl?) 2 1’. L. W. 179. 

• f?oriBd VenlaUsA (1908) 10 Bom. 

L. R. 1017. ,, V 

’ y«rfo^(Wfl resiaflM, I1925J JI. iV. 
390. ,5 

• C7)>omfr<ila«f« X»<, (1890) 6 Csl. 
OlufapjnrJa, (180(5) Unrep. Cr. C. 

Cf. J«. 2fo. 27 of 1S90; Jlanmanl 
rao. Per Aston and Heaton, JJ., 

Rev. No. 157 of 1906, decided on theJOt" 
September I90G; Slalkva 

17 Bom. L. R. 070, 3 Boro. Cr, C. 89; A®"*; 

Sadanand v, Bhara^t 

(1931) 8 Bom. h. R. 039 (n); NanfamSxinyly r. 
Tkazhithniha. (1015) 17 3L I* T. 991. 
however, KnshttaiM tin XarayanzMi, (18 

5 B. H. C. (Cr. C.) 40 ; Jla^Mxr /‘f i* 
14 C. P. L, R. 174 ; Uira Zrtf. (1020) SI 0. t* 
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to the promulgation by public sin'ants of orders relating to safety, health, or con- • 
venicnco of the public. Thus, disobedience to an order issued under 0. XXI, r. 4G, 
Civil Proccduto Code, 1908, is not punishable under this section.^ The proper 
remedy for disobedience to an order of injunction passed by a civil Court is a com- - 
mittal for contempt. * 

Orders issued under 83. G9 and 70 of the BongalTenancy Act (VIII of 1886) 
aronotof a civil nature as the primary purpose of orders made under s. G9 is to' 
prevent breaches of the peace. Disobedience to such orders is punishable under 
this section.® Disobedience to an order of summar}' ejectment issued under s. 219 • 
of the Central Provinces Land Devenuo Act (II of 1917) is held to be punishable 
under this eection on the ground that it is an order made by a public functionary . 
for a public purpose.* 

Statutory " " ">•-■••• — • raphs Act (XIII of 1885),‘S. 16; the 

Epidemic Dist the City of Bombay Municipal Act 

(I^m. Act in , , Mamlatdars’ Courts Act (Bom. Act 

II of 190G), 8. 21; the Calcutta Municipal Act (Beng. Act III of 1899) s. 676. 

CASES. ; 

Valid orders.—An order issued by a Magistrate prohibiting a Zemindar from 
bolding a new market on his estate close to an old established one belonging to a 
neighbouring semindar, on the ground that it bad caused unlawful assembles and 
raised apprehension of a breach of the peace* ; an order to the priests of a temple, 
much frequented by pilgrims, to widen and heighten the doorway so as to obviate 
the dangers arising from overcrowding, and improve the ventiJation®; an order 
probibiting a person from plying a boat for hire at or in the immediate vicinity of 
a public ferry’; an order commanding an assembly of five or more persons to dis¬ 
perse* ; an order directing the rival owners of two markets not to bold them on 
certain days, in order to prevent any likelihood of a breach of the peace ®, and an 
order not to slaughter cows or bullocks on particular days^® are all held to be 
valid orders under this section. 

. An order was issued by a Magistrate prohibiting shouting against drink near, 


■ meant for persons usmg that road he was as much shouting in a public place as if 
be stood on the road itself and shouted.** 

Invalid orders.—An order issued by a Magistrate, warning owners of cattle to 
take proper care of them**; an order preventing a house-bolder from building a 
wall to his own house, because it might result in a breach of the peace*®; an order 
to remove the banks of a tank in a dry river because they obstructed the current in 
rainy season**; an order to cut down trees because they impeded ventilation**; 
an order under e. 144, Criminal Procedure Code, prohibiting a person from collect¬ 
ing rents from tenants**; a general order under s. 144, Criminal Procedure Code, 

‘ Yaung Eon, (1909) U. B. R. (P. C.) 23 S*rcaT. (1872) 18 W. R. (Cr.) 22. 

* See, howBTer, Ravji Khanday. Frastr, Awvl Ghafur, {19li) 18 0. C. 70. 

(1006) 8 Bom. L R. 638. ** Govind Venlalesh Yalgi, (1908) 10 Bom. 

» Laiihan Bor v. Karanaratn Eazra, Ij. R.. 1047. 

(1921)25 0. W.N. 617. - 1 r - - •• O, J.) 

* (1920) 17 N. L. R. 88. ' ?■ 

* JByiruniram Shaha Roy, (1872) 10 Beng, ■ Jeng L. 

L. R. 434, 18W.il (Or.) 47, F.B. x*.. 

♦ Ramchandra Eknath, (1869) 6 B. H. C. Ofcofami?iir5eaft,(1868) 10 W. R. (Cr.)36. 

(Or. 0.) 36. ** Uttam Chvndtr r. Ram Ghundtr. (1870) 

» iluthra V. JavxihxT, (1877) 1 AIL 627. 13 W. R. (Or.) 72. 

• Tucker, Norman and Thompeon, (1882) 7 »• Pretn Chand Singh Roy v. Lharamadae 

Bom. 42. Singh Boy. (1905) 9 C. W. N. 392. 

• LaVa MilUrgut Singh y. Rajeoomar 
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restTfliniDg tho Ijolding of ft hnt ornsarkol*; ftnoficc under Mad. Act Yof 1881 
calling upon a person to remove certain encroaclitnents on a public road* *, an order 
directing that alJ muaio ahould ccoro when any procfusion is passing a certain place 
of worship*I an order not U* place atake-Dcta jn ft river*; on order issued by a 
revenue officer directing certain persons to pay their aasessraent to a specified 
individual*; a notice issued under a. 98 (2) of the Madras Local Boards Act {Vof 
1884) as amended by Act VI of 1900*; a i«rnut to cut and transport timber 
issued under ps. 20 and 35 of the Forest Act*; an order under 1 .146 o! the Criaiflal 
Procedure Code*; an order under b. 147, Criminal Procedure Code, directing a 
person to remove a fence so as to allow of the use of an alleged right of way *; an 
order proliibiting the use of pnWic roads between 9 r.M. and simriso*®; an order 
wbicb declared that, as between partiea to a contention, certain land in dispute 
did not belong to tbo public*'; an order forbidding the slnngbter of cattle or sale 
of meat within a radius of three miles of a licensed 8laugbter*bousc**; an order 
directing a land-owncr to find out a duo in a case of theft within fifteen days*®; 
an order forbidding persons to enter a railwa}* station ctcopt for Iona purpose 
of travolling* *; and an order directing a station-niastcr to detain certain logs st«- 
pected to bo stolon property * * aroall hcldto be not valid orders under this section. 

Order In bo dhreded to the accused.—^Vbero the accused was convicted of dis- 
obej'ing an order posted at a certain place by a ^fagistrate prohibiting people from 
burying and burning corpses there, it was held that the order, not having beta 
oon’od individually upon tlie accused, the coarictioa was illegal. ** The proprietor 
of a theatre, nob in actual poaiession or management of the theatre at a time when 
a lawful order promulgated by a public servant was disobeyed, was held to have 
comeutted no offence under this section.** 


PRACTICE. 

Eridence.—Provo (1) tbo promulgotioa of the order. 

(2) That it was proaulgatt/d by a public servant. , 

(3) That such public servant was lawfully emjxjwered to promulgate t«9 

same.** ^ 

(4) That such order directed tbo oocusod to abstain from a certam act, o 
to t^e certain order, etc. 

fB) That tbo accused knew of such direction to him. *• 

(6) That he disobeyed such direction. 

(7) Thataueb disobedience caused, or tended to cause, obatructioQ, annoy 
ance or injury# or risk of the same to a person lawfully' employed; or that 
disobedionoe caused or tended to cause, danger to human life, health, or safety, 
or that such disobedience caused, or tended to cause, a riot or an affray. * * 


1 Parmtihwar Eai, (1022) 3 P. L. T.26S. 
^ iSu^ramanian, (1S96) 20 Mt^d. i. 

> JHuihiaJu ChtSti V. Sapun Saib, (1880) 
2 Mad. 140 ; Sundmm Chttti, (1883) 6 Mad. 
203, p. B. 

* (1878) I Weir 138. 

* EamacAendra (1884) 1 Weir 139. 

* SAunmusram Pillai, (1902) 1 Weir 140. 

^ Ventuft PicAayya, (1890) 1 Weir 140. 

* Nagoj% Eamae^ndni, (1898) 1 Wfeir 143. 

* Mau(ry. (1893} 1 Weir J43. 

** ^omu2 £onici, (1663) 12 C. I*. R- 

231. 

** C7nno(ia Prashai Unit v. ifanee Shatna 
S0ondure4, (1875) 24 W. B. (Cr.)20. 

liJVsa Po Paxng. (1896) 1 U. E. R. (1892- 
1896 ) 179 . 

»• Pakhthi Ham, (ISSO) 3 Ail. 201, 

»* Soma, (1&13) 55 AlJ. ISa 


PUhai Nati, (1913) 16 O. C. 571. 

»• Pulvr Pudhia, (1870) Unrep. Cr. C. W. 
Soo for further cMee (Tomnont on the vero 
'order.' 

*» Srifhna Sktt, (1800) Or. R. ^ 
1890, Vonp. Cr. C. 627. , ki . 

»• Subun Sitiffh, (1875) 23 W, R. (Cr-l * 
Pogappa rAemn, (1913) 38 Mad. C02. . ^ 

*• iftttnlonooiJfnffA, (I8lJ9J 12 W, 
jibelaih Zait v. Sirnam Singh, (1871) 

W. B. (Cr.) 60. ,. „ 

»* 4 M. H. C. App. 6 ; Anani Shtfamm, 
(18B9) I Bom. R. 624 ; Nandbumf 
(1880) 3 Bene. L. R. App. 24V; ShabueM^ 
Puloolee, (1865) 2 W. K, (Cr.) 32 ; 

Sindh, sup. Barilal, (1880) Unwp. 
433iIlnAoSalh ahote, (199®) * 

226 j Shyamamnd Pss Paharaj, (1994) 51 
990 ; Ram OopalDav, (1905)32 Cal. 793. 
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Procedure.—o t cogniiable—Simimons—Bailable—o t compouDdabl^— 
Triable by Magistrate, Presidency, first or second class—Triable summarily. 

In order to sustain a charge under this section the order disobeyed must be 
in writing and duly promulgated and directed to the accused. ^ 

Where an executive officer makes an order or issues a notification it is not 
within the province of judicial authori^ to question the propriety or legality of 
such order or notification, until an attempt is made to enforce the exaction of a 
penalty against a person committing a breach of such order or notification. It 
then becomes the duty of the judicial authority to consider whether the order is 
properly made or not. ‘ A Magistrate is not competent to try and convict a person 
imdei this section of disobedience to an order issued by himself as Magistrate 
under s. 144, Criminal Procedure Code.^ 

Order under appeal.—A Magistrate is not warranted in convicting and im¬ 
prisoning a person for disobeying an order the legality of which is then under the 
consideration of an appellate Court. * 

Complaint.—Complaint in writing of the public servant concerned, or of some 
other public servant to whom he is subordinate is required. * A prosecution under 
this section should not be launched unless all the elements necessary for a convic¬ 
tion are present. * The complaint for an alleged disobedience of an order under 
6.144, Criminal Procedure Code, must show that the disobedience caused, or tended 
to cause, obstruction, annoyance or injury or a riot. Whether a complaint in writing 
is necessary where an order is promulgated by Government is open to question. 
Under the old s. 195 of the Criminal Procedure Code it was held that where the 
order was not promulgated by any public servant but by Government, no sanction 
was required as a condition precedent to prweeutioD for disobeying the order. ’ 

PuQbbmeoL—Bigorous imprisonment can only be inflicted if the case comes 
within the latter part of the section.* 

189. ^Mioever holds out any threat of injurj' ^ to any public 
servant,* or to any person in whom he believes 
to^uo public scrvant to be interested, for the pur¬ 

pose of inducing that public servant to do any act, 
or to forbear or delay to do any act, connected with the exercise 
of the public functions of such public son'ant, shall bo punished 
with imprisonment of either description for n term which may 
extend to two years, or with fine, or with botli. 

C03IMEKT, 

Section 603 defines c rimin al intimidation. That section is general in its 
character : whereas this section deals with criminal intimidation of a public servant. 

Under this section there must bo ‘a threat of injury either to tho public ser¬ 
vant or to any one in whom be (the accused) believes that pubbe servant to be 
interested.’ IThat the section deals with aro menaces which would have a tendency 
to induce the public servant to alter bis action because of some possible injurj' to 
himself or to some one in whom the accused believes be has an intercet.* Where 
the accused more than once, and in a loud tone, said to the Magistrate and other 
police-officers that he and others would obstruct the carr}*ing of a iTindu God 

* J/«l Jtaj. (1005) P. R. No. 36 o! 1005. • Parmet),inr nai, (1022) 3 P. L. T. 2M. 

■ " ■ » 5o«a,(l|C0)24iI»d.70. 

' ■ Ci.Ct • Balannr Maiademv Ciann, (1866) 

• I 3B.H. a(Or.C)32, 

* ■ “ H. a • APiirlKan. (16S6) Uerep. O. C 273» 

SSi. iV«^J«J.^ia,(lPOO)14aW.N.23l ;X»PF* 

* Criminal Prooe-darv Uode. a. 105. mbii Aiyar, (1916) 28 U. L. J. ios. 
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^loog the toad, (iven though a riot might take place, it was hold th at he wag guilfy 
-of an offence under this section.^, It is essential to prove the exact words us^ 
by an accused in threatening a. pubUe smant in ordta: to eoablo tho Court to 
ascertam whether in fact a threat of injury,to the public servant was really loa^e 
by, the accuficd.^, ^ ^ , 

1 ,, Mote empty threats, which-are often effusions of passion unattended with 
•any formal intention of harm, should bo distinguished from thre&ta reriJ/ 
calculated to cause the person to whom they ate held out to be in feat o! the 
injury tbroatooed.® Whore ^tho endorsement on a summons was to the effect 
that after tender of the summons to the -vritnoss, the accused, the son of the 
mtuess, and the owner of thi house came up, abuaed the process-server and 
asked him to get out of the house and that the witness immediately after received. 
the summons and JaWa and signed bia name, it was held that no offence was 
cotuinittod. . . 

1, * Injury**—-Sec s. 44, supra. 

2. * PubUc servant.’—Sec s. 21, supra. 

PRACTICE. 

.. ' Evidence.—Prove (1) that ti'e accused held out the threat. 

: (2) That such threat was of inju^. 

• (3) That the person threatened was a public servant, or some person in 
whom the accused believed such public servant was interested. 

(4) That the purpose for wMch such threat was held out was to induce such 
public servant to do, or to forbear, or delay to do any act, connected with the 
ozerdse of his public functions. 

Procedure.—Not cogniiable-^UDunons-«-Bsilable—Not compoundahio—Tri¬ 
able by Magistrate, Presidency, first or second class—Triable summarily. 

Charge.—'I (nain€ and office of Afagtstmte, etc.), hereby charge you {name of 
accused) as follow i r • • 

That you, on or about the——day of—, at —— , held out threat of 
to ft pubUo servant, to -wit——, [or to—“-in whom you believed that a public 

servant, to wit-, was interest^] for the purpose of inducing that public 

to do an act, to wit—for to forbear or delay to do - % connected wtb the 

exefdse of the public functions of such public servant and thereby comnutted an 
offence pumshable under a. 18S of the In^an Penal Code and within my cogniranco. 

And I hereby direct that you be tried on the said charge. 

190. Whoever holds out any threat * of injury* to any person 
for the purpose of inducing that person to refrain 
ot desist Irom intildng a legal application to 

rsfraio tram apply, protectionsgainst any injury toany pulilic servant 

*°aMte eSrStI«gady empowered, as sncli, to give sucli pm- 
po oeorr«n . teotioH, OT to cause sucli protection to be given, 
sliall be punished with imprisoninent of either description for a term 
which may extend to one year, or with fine, or with both. 

COWMEKT. 

The obj»-‘ cf *7 --' '---=;•-.. 

with a view ..‘ ‘ ..-'' " ■ 

feranyiajm.. v .■ ■ .• . . . • ■ * 


* (18SG) Cowp. Cr. C. S73{ 
pToiapea /Aa. (1900) 14 r. W. N. 2M. 

* JlaJUAn 6 MLiSO. 


» 2nd Pop., 8. 123. 

* Kupputami Axyar, 
SOS. 


(1916) 28 M. I,. 
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person for the possession of certain cbntch property, excommunicated him for 
withholding it, it was held that the clergyman had committed an offence under this 
section. ^ 

1. ‘ Threat.’—See s. 189, supra. 

• 2. ‘Injury.’—Seo s. 44, su;wa. 

3. ‘ Public servant.’—See s. 21, ««/»>«. 

PRACTICE. 

Evidence.—Provo (1) that the accused held out the threat. 

' (2) That such threat was of an injury. 

(3) That the purpose for which such threat was held out was to induce tho 
person threatened, to refrain or desist from making a legal application for 
protection against some injury. 

(4) That the person to whom such legal application was about to be made- 
was a public servant. 

(6) That such public servant was legally empowered, as such, to give the 
^protection, or to cause the samo to be giveiu 

Procedure.—Not cognizable—Summons—Bailable—^Not compoundable— 

Triable by Magistrate, Presidency, 6rst or second class—Triable summarily. 

Charge—I {name and office of Magistrate, etc.), hereby chargt you [name of 
' the accused) as follows :— 

That you, on or about th e -day of-, at-, held out a threat of injury, 

to wit-, to - , for the purpose of inducing him to refrain or desist from making 

a legal application for protection against such injury to a pubho servant legally 
empowered to give such protection (or to cause such protection) to be given, and 
thereby committed an offence punishable imder s. of tbe Indian Penal Code 
and within my cognizance. 

And I hereby direct that you be tried on tbe said charge. 


i D€ Cruz, (18S4) 8 Mad. 140. 



CHAPTER XL 

OF FALSE EVIDL^JCF. A^It) OFFENCES AGAINST TTIBUC ^NSTlCEj 

The Codo treats tlie giving and the fobricoting of false evidence in axsctlf 
tbe samo -way, and marks tho grades of tboao offences on tfco principle that the 
favr ought to mako a distinction between tho kind of false evidence wii^ prodacs^ 
great oviis and the kind of ffdso evidence wbich ptodnces comparatively sl^ht 
01718. As plaints and written statomonts aro vonfied by tbe civd snitors who 
present them, the Code tondeta punishable the deliberate assertion of falsehoods 
in pleadings, * 

191, V?hoovot being legally bound by »\n oatli or by any 
oNjiTosa jiTOvision oi luvr to stato the tiutb, ot 
deaco!°^ bound by ia'fl' to mako a deeJaration upon 

any subject,* makes any statement which is false,* 
aud wliicb be oitbot knows ot bcUovcs to be false, or does not 
believe to be true,* is said to give false evidence. 

Exjilmiaiion 1. —statement is n-itbin the meaning of this 
section, wbetbet it is made vetbaUy ot otherwise. 

Explanation 2.—A false statement as to the belief of the person 
attesting is within tho meawng of this section, and a person may 
he guilty of giving false evidence by stating that he believes a thing 
■which he docs not believe, as well as by stating that he knows a 
thing which ho docs not know. 

ItteSTRATjONg. 

(а) A, in support of a just claim which B has agsiast % for one thousand 
TUpoes, falsely swears on » trial that bo heard Z adroit tho justice of B’a claun. 
A has given fohe ovideuce. 

(б) A, being bound by an oath to state the truth, states that bo beus^^ ^ 

oeitain signature to bo the handwriting of Z, when he does not believo it to he the 
handwriting of Z. Here A states that which ho knows to be false, and therefore 
gives laiso o\7denco. , 

(c) A, kno^^ing tbe general obaractor of Zs handwriting, states that do 
believes a certain signature to be the bandwriti^g of Z; A in good faith beHe'^og 
■it to bo so. Here A’b statement is merely as to belief, and is true as to his beliel, 
and thoreforo, although tho signature may not be the handwriting of Z, A has not 
given false evidence. 

{d) A. being bound hy an oath to state tho truth, states that he knows 
-that 2 was at a particular place on a particular day, not knowing anything up^ 
the subject. A gives false evidence whether Z was at that place on the day naderi 
Or not. 

(e) A, an interpreter or translator, give.^ or certifies as a true interpretatJcn 
Ot translation oi a statement or document, which he is bound by oath to interpret 
or translate truly, that which is not and which he does not believe to be a true 
interpretation or translation. A has given false evidence. 


* 8toke«» VoJ. I, p. SO, 
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COAIMEJfT. 

Tho offence of giving false evidence U known as * perjury ’ under the 
English law. 

Scope.—The words of this section are very general, and do hot contain any 
limitation that tho false statement made shall have any bearing upon the 
matter b issue. It is sufficient if the false e\idcnce is intentionally given, that 
is to say, if the person making the statement makes it advisedly knowing it to 
be false and with the intention of decmvbg the Court and of loadbg it to be 
supposed that that which he states is true.* 

English law.—^Accordmg to common law a statement on oath or affirmation, 
■■ . ' ’ ..V . , - . 1 - . 1 , , T, . . taken before 

. ■ ■ ■ •) known by 

. • . _ to perjury is 

consolidated by 1 &; 2 Geo. V., c. 6. 

Difference between Indian and English law.—(1) Accordmg to common law 
the false statement must have reference to some judicial proceedmg; and the false 
evidence must be given before a competent tribunal. In the Code this distmetion 
only exists m reference to the degree of punishment imposed. * 

(2) Accordmg to common law perjury must be proved by two witnesses, 
or by one witness with proof of other material and relevant facts substantially 
confirmmg his testimony. Under the Penal Code no particular number of witnesses 
b any case is required to prove any fact. 

(3) The common law requires that the matter sworn to must be material 
to the cause depi nding b the Court. Accordmg to the Penal Code it is not 
necessary that the statement should be material, but that would be considered m 
awarding punishment. ^ 

(4) In England, an oath, or an affirmation rendered equivalent to it by law, 
is an essential element of the offence. It is immaterial whether the fact which is 
sworn to hem itself true or false. Inindia, an oath is merely one of the forms by 
which a party may be bound to speak the truth. Even if an oath were 
improperly administered by an bcompetent person, still the offence would be 
committed, if the patty giving the false evidence were bound by an * express 
provision of law to state tho truth.’ 

Ingredients.—The offence under this section involves three ingredients 

1. A person must be legally bound (o) by an oath, or any express provision 
of law, to state tho truth, or (b) to make a declaration upon any subject; 

2. he must make a false statement; and 

3. he must know or believe it to be false, or must not believe it to be true. 

1. * Legally bound by an oath or by any express provision of law to state the 

truth...or to make a declaration upon any subject.*—It is necessary that the 
accused should be legally hound by an oath before a competent authority. If the 
Court has no authority to administer an oath to a ivitness the proceeding will be 
eoram non judtee and a prosecution for false evidence will not stand. * Section 4 
of the Indian Oaths Act of 1873 specifies the Courts and persons who have 
authority to administer oaths and affirmations Section 5 enumerates the penona 
by whom oaths or affirmations must be made 

• JSIaTioned n<»$ain, (1871) 16 W. K. (CT.) Sha, (1893) SO Cal. 710 ; Mata Dayal, (1697) 

37. 21 CM. 7^; Chota Jaduh CAund^, (1864) 

• See per Jenkins, C, J., in Bal Oangadhar W. R. (Gap No.) Cr. 15 ; Xiaz AU, (18S2) 6 

m-j.t. — T T> «i»« nna I 7 . Kattdhaii/a Lai, (1899) 19 A. W. N. 

87; LuTumaTidaa, (1869) Unrep. Cr. C. 25 ; 

• Jibka* Vaja, (1874) 11 B. H. C. ll ; FatUh 

: I . ■ , All, (1894) P.R. No. 15 of 1894. 

Cal. 653 ; Radkiia MoJian Svri v. Lai Mohan 
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Oath ttndw {onlgtTlaw.—Piifjuty cannot’bo agst;ine4 on a foroj^n 
fakon boioro a pcmn not- authonzod to adminUitfir an oath by English law.» Ther& 
is no provision in the Penal Codetrhicb constitutes it an ofTence-to civefaho 
ovidonco before a Court in a KntWo State where the oath is not adjaiuisterpd 
.UDdcrtho3>rovismnsoflnwm force in British India, but under the law of that 
Stato in lelation to proceedings belora that Court.* 


^ Want ot JurtsdlcHon.—If the Court adimnistcrmi' the oath is acting beyond 
ifa jurisdiction a conviction will not bo sustained,* The test of jurisdiction is 
•wbothet or not tlvo Court had power to enter upon tbo inquiry-. * 

A pleader giving a false explanation on solomn aflirmation, when ashed to 
o.xpiain his conduct under the Begal Practitioners' Act^; an hair of an employee 
in thp Telcgrnpli Department, supporting Mi claim before the District Judge by 
false rritnesses, under an oath, the Judeo ba\'jnK no authority to administer it*; 
a ^Tativo Christian giving false ovidenco, though solemnly affirmed under Act V 
of 1810, the Art not being applicable to him, but only to Hindus and Mabomedans’'; 
a person making a false statement before a j>crson purporting to act under the 
Registration Act but not legally autborizwl to do so®; a person making a false 
statement in an application for a now trial,* or in a verified j'etition presented 
un<ler s. 19 of tho Income-tax Aet to a Tnhsihlar, who wat not an officer competent 
to xecoivo BUcli a petition' ®; and a person making false accounts with the intentioa 
of producing them before a Forest Officer not cmpo\vorcd by law to hold aa 
investigation,' * were all held to have committed no ofTence under this section. 


Byaooath.—An O'lth or solemn affirmation is not a s me Tuunort to the oflencw 
ol giving false ovidenco.** The oflonco may be committed although the person 
giving evidence has neither been sworn nor affitmwl.** By s. U of the Oaths 
Act** ovoiy person giving evidence on any subject, bcloto any Court, is bound to 
state the truth. The idea of the oatli, namely', that the person swaring renounces 
the mercy and imprecates the vengeance of Heaven if ho do not sjpeak the trutt 
the idea of binding the conacieuco of tlio witness, which still prevails in E^land, 
and wluch in former time led to the swearing of Hindus on the Tulsi and 
water, and of Mahomodans on the Koran, finds no place in the Oaths Act. The 
superstitious or religious sanction has been disregarded and the legal sanctioa 
alone is relied upon. Sees 51, supro, for the definition ol ‘ oath.' 

‘ Any express provtstoo ot law.’—Under this clause sanction of an oath is not 
necessary, but there must bo a specific provision of law compelling a ^ 
stats tbo truth,. It must be proved tliat tho false statement was made under the 
sanction of law, ‘IVhoro the accused is not bound by any express provisioa o 
law to state tho truth bo cannot be charged for giving falsa evidence. Thus, where 
n person after acquittal was wamirvod on oath to enable the Court to 
zance of an oSenco under s. 190 (c), Criniinal Procedure Code, it was : 

though the Magistrate might examine the jjerson for that purpose, yet hecouW 


j ,, 

» • 25 

Bom • ' ■ . ■ 

» Cha\( Ram, (1883) 6 All. 103; Wiarma 
6t*B tJingappa, (1980) 11 Bora. 702, r. a.; 


* Homu Mandnt, (1868) 2 Beng I*- 
J.) i. 

*• Hoorneppa Oodtan, Subbroya 
(1870) 5*M. II. 0-526. ^ rr r 

** Ramaji^v Jiiibajifvv, (1815) 12 3J- ll- 


B. 


»»(1865)2 W.R.{O.L.)0- , 

x-jAl-tZ-'l 4 ’o, »«’ c''*" ■* 35a P 


5iim . • ■ 

* Jnme8BoKon.(tWl)IQ.B. 11.66. • „,„r. 

» Kolha Subba C}iei{i, (lSS3) 2l5S^ ‘ ' V 

C/Tiail ilarn, 8up • ' ' ‘ ' 

» )W«mw««.(l9fl8)4M. H. a 185. : 

» iJoifclto JHolian Knr» v. [mI Slogan 
(1803) 20 Cal. 710. 
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examine him on oath under thb Oaths Act, as lie was not a witness in any case at 
the time, and that lie was not legally bound to state tho truth. * Intentional 
omission to mahe statements required by s. 235 of the Code of Civil Procedure- 
amounts to an offence under s. 193. * 

Criminal Procedure Code, s 181.—Under s. 161, cl. (2), of the Criminal Procedure 
Code, 1898, which reverts to tho language of the Code of 1872, a person is no longer 
bound by law to tell the truth when questioned by a police-officer, and be will not 
be liable to bo prosecuted for giving false evidence. ® The Code of 1882 contained' 
tho word ‘ truly ’ after the word ‘ questions * in this clause, but this word has been. 
omitted in tho present Code. * 

A statement made to an investigating police-officer under a. 161 and recorded 
by him under the provisions of s. 162 of the Criminal Procedure Code cannot be 
made the foundation of an order for the prosecution under s 193 of the Penal Code 
of the person making it. ® But it is submitted that a person making such a state¬ 
ment may come within s. 203 of the Penal Code. 

Declaration upon any subject.—In certain cases the law requires a declaration 
from a person of verification in a pleading—and if such declaration is made falsely 
it will come under this clause. The words any subject ” denote that the declara¬ 
tion must he in connection with a subject regarding which it was to be made. 

‘Any statement.’—It is not necessary that the false evidence should be material 
to the case in which it is given. * ‘ ‘The framers of tho Code used the word ‘ material,’ 
where it was intended to be an essential of the offence, and advisedly omitted 
it when such was not their intention.. .Ido not say that the question of materiality 
may not be matter for the consideration of the jury. For the giving false evidence, 
to come within s. 193, must be an intentional giving; and in deciding whether or 
not it was intentional, tho jury would bavo to consider whether or not the subject- 
matter of the statement were material to the result of the proceeding, inasmuch as 
if that subject-matter were wholly immaterial, they might well attribute the state¬ 
ment to indifference or carelessness on the part of the prisoner.” ’ Where the act 


made essential, and need not therefore be averred. Cases may arise in which 
materiality may not be essential to tho offence, but it must be taken into consider¬ 
ation in arriving at the intention 'vith which the false statement was made. * 

2. ‘ Makes any statement which is fabe/—It must be shown that the state¬ 
ment said to have been false, could not but be false. It is not sufficient to show 
that the probabilities are that the statement was false * The accused stated on 
oath that he wrote a certain document. Another ptrson swore that he and not the 
accused had written the document. The handwriting expert gave bis opimon that 
the handwriting on the document was not similar to tho acknowledged handwriting 
of the accused and the trial Court after comparing the various handwritings bad 
come to the conclusion that the handwriting on the document resembled that of 


1 Sari Charan Singh, (1900) 27 Cal. 455. 

* Bapuji Dayaram, (1886) 10 Bont. 288, 
Paupayya v. Narasannah, (1880) 2 Mad. 216 

* A'oatm f Aan, (18S1) 7 Cal. 121, f.b. 

* The lollwing cases decided when the Code 
of 1882 was in force are no longer of any 
authority: Parahram Bayaingh, (1883) 8 
Bom. 216; lamal valad Fataru, (1887) 11 
Bom. 659 ; Salhu Sheilch, (1884) 10 CaL 405 ; 
Baikania Baurx, (1889) 16 Cah 349 ; Bhagwan- 
tia, (1892) 15 All. II ; Bhajan, (1893) 13 
A. W. N. 124. 

* Muhammad Uaman, (1908) 28 A. W. N. 


22. 

• Parbutty Chum <S»rcar, (1866) 6 IV. R. 
(Cr.)84;*Sft»5PnMadC»ri, (1873) 19 W. R. (Cr.) 
GdiDamodar Bamchandra Awii-ami. (1808) 6 
B. H. C. (Cr. C ) 68. 

» Per Scotland, C. J ,in AiVn«jS’aAi5.(I862) 
I 31. H. a 38,41. 42. 

• Toaharam, (1862), tJnrep. Cr. C. 2; 
Brahmdeo Stngh, (1920) 2 P. L. T. 380. 

• HiraNandOjha, (1906) 10C. W.N. 1099 ; 
Lalmon* Sonia, (1022) 4 P. L. T, 083. 1 Pat. 
L. R, (Cr.) 142. 
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tho other person and not oi tho accused. It was held that a conviction under 
s. 193 could not stand. “ 

Direct proof of tho faWty' of the statement on which tho perjnty is assicnid 
IS essential. But, as legitimate evidence for this purpose, the law makes no'dis- 
tinction between the testimony of a witness directly falsifying such statement and 
the contradictory statement o! tho person charged although not made on oath. 
Such a statement, when satisfactorily ptoved,_ is quite as good evideuce in proof of 
tho charge as the criminatory statement of a person charged with any other offence 
and on precisely tho same ground,—that it is an admission of the accused person 
inconsistent \nth his irmoccnco.® 

Seo the heading ' Natuie of proof * in the Commentary on a. 193, p. 406. 

3e * 'Which he either knows or believes to be false or does not believe io be 
true.’—The false evidence must be intentionally false to the knowledge or belief of 
the person giving it. ^ Tho matter sworn to must be either false in fact, or, if true, 
the accused must not have known it to be so. * A man may be guilty of this offence 
if he swear that he beUeves or thinks a fact to be true when it is not. ® 

It is a false statement made under a verification that constitutes an offenca 
and not a verification on oath or by solemn affirmation. ® 

‘ Does not believe to be true.*—^Tb© making of a false statement, without kaow* 
ledge as to whether the subject-matter of tho statement is false or not, is legally 
•a giving of false evidence. ’ "Where a man swears to a particular fact witbont 
knowing at the time whether the fact he true or false, it is as much perjury as 
if he knew the fact to he false, and equally indictable. * Bat a man cannot be 
convicted of perjury for having acted rashly and credulously and having iail&d to 
make reasonable enquiry with regard to the facts alleged by bim to be true. U 
must be found that ho made some statement which he knew or believed to be false 
•or which he did not believe to be true. * 


Written afafements.—A person filing a written it&temont in asuifc is bound by 
law to state the truth and if be makes a statement which is false to bis kaowlodgs 
■or belief, or which be believes not to be true, he is guilty of giving false evidence. 

• • . . -’■-•^•ng contrary to fact, but merely made for the purpow 

, ; • ■ ■ )f of bis case, cannot bo made the subject of a pro- 

• , ' ... But a litigant in making allegations as to raatenal 

and substantial facts which go to support Ids claim as a plaintiff, on the one band, 
■or to meet a claim against him as a defendant on tho other, is bound to truly state 
them, and if ho docs do so, and if it can be shown that he has intentionally 
things which are false to his knowledge, he is within tbo scope of tfa's section 
very essence of crimes of this kind is not how they may injure this or that party to 
the litigation, hut how they may deceive and mislead the Court, and thus produce 
the most mischievous consequences to the administration of civil and criminal 


justice. , . 

The verification of an application, in which tho applicant makes » fake state¬ 
ment, does not subject him to punishment for this olTence, if such application doc^ 


not require verification.' * 

Criminating statement is no jusUficalion.—'When a patty makes a false stat*?- 
ment while legally bound by solemn affirmation, the fact that the statement wiS 


S. c. Oupta. (J923) 1 Ran?. 290. 
Ro«, {18713 6 31. IL C 342. 

fs. n n 
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one tending to criminate himself will not justify his acquittal on a charge of giving 
false evidence. ^ 

Dlegaliiy of trial does not purge perjury.—-The fact that the trial in which false 
evidence is given is to be commenced de novo owing to irregularity does not exoner¬ 
ate the person giving false evidence in that trial from the obligation to speak the 
truth, and he is liable for giving falso evidence. * 

But in a Bombay case the proceedings in the trial in which false evidence was 
given wore subsequently annulled in consequence of the sanction for the prosecu¬ 
tion being insufficient and the High Court held that the conviction of the accused 
must bo reversed as the false statement was not made in a stage of a judicial 
proceeding.^ 


himself liable to pimishment by refusing to answer.. .questions [put by the Court] 
1 -’ ■.* with giving or 

■ ■ ■ * .•*.•’ * ' *, • • ■ from himself 

Abetment.—Thoro can be no offence of the abetment of ginng false ondence 
unless the person charged with abetment intended, not only tliat the statement 
should bo made, but that tho statement should bo made falsely.' 

lYhero an accused asked a witness to auppress certain facta in giving his 
• of abetment of giving 

• • • . . . V . larly, whore a person 

y ■ '7 • . statements which ho 

himself knew to be false, he was held guilty under as. 109 and 193.* Where C 
falsely represented himself to bo U, and the writer of a document signed by 17, and 
T, knowing that C was not U, and had not written such document, adducnl C as 
U as the writer of that document, it was held that T was guilty of abetment of 
giving false evidence 

CASKS. 

False evidence.—A person making a false ntatement before a Police Patel 
acting under e. 13 of Bom. Act VIII of 1867**; before a Sub-Hegistrar**, and before 
a B^istrar of Deeds, even though no oath or affirmation be administerwl to him **; 
a witness falsely deposing in another’a name**; a person faNely venfying his 
plaint**; a person in an application for execution of a decree intentionallv omit¬ 
ting to state an adjustment between the parties after d tree. wh. tber such adjust¬ 
ment has or has not been previously certifies! to the ('ourt**; a person making 
a false statement on oath before a Magistrate acting under s. ICI of the Criminal 
Procedure Code *h a person making false statements in an application for mutation 


* nSC7) S M. II. C. Arp. xxxn. 

* Vinuamt, (1690) 19 Mftd. 375; Datuar 
Jf0fi<iii!.(18S4) 10 Cal. C0<. 

* EarjiraLiJ r0»«.(1871)SRIl.atO.C) 

S7» 

* Xote 0, p. ISL 

* Criminal Procedore Code, s. 343 (3). 

< Ean KKOatMn, (1906) 36 All. 705. 

* yim CkanJ (1673) JO W. R. 

(&.)4l. 

* .4MfyCJl4«r.(16fi3)S\l.H.C436. 


*• Ci«iitf>CIitni.Vc^A.(I6C7}6 tV. R. (Cr.) 

C. 

** /r^Mopo, (IfSO) 4 2k)9. 479. 

** IHa, (16CC) 6 W. R. 

(Cr.) 61. See .VarapaMnoDM* Jffr, (1913) 
ILW. N. 1107. ' r'.l l 

»• (1W5)S \V.R.(Qr.L)9. 

»« £ii2«, (160) 1 a H, C 69. 

*• (16C9) L’erep. O, C 33. 

»• <166C) 10 Boa. 3M, 

• » £em^ (169J) 1€ l!*d. 431 ; 
rrt««.(1903)»Vt<1.69. 
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of names under 3.42 of the Bengal Land Bepstration Acfci; an official makiW 
afalsoroturnofthcscryicfiofBummons*; and a false return to a warrant of sale* 
, woro held guilty of giving false evidence. 


False statement m the application of an accused.—Tho Allahabad HiVb Court 
' has held that o person seeking by an application in ro\’ision to get rid of a convic¬ 
tion standing against'liim is incapable of tondoring h£s own affidavit in support of 
such application, and consequently if ho did tender such an affidavit, he could not 
be prosecuted for false statomenfa which might bo contained tljerein.< It has 
similarly held that whore an accused person applies for the transfer of the case 
pending against him to some otlier Coort, supporting his application by an affidavit, 
bo cannot, or at least ought not to, bo prosecuted under s. 193 in respect of state¬ 
ments made thorein.6 The Lahore High Court has dissented from this view. 
It has hold that an application for transfer is not a part of the defence of an accused 
person and statements made by an accused in an afbdavit in support of an applica¬ 
tion for transfer do not enjoy tbo immunity conferred by s. 342 of the Criminal 
Procedure Code upon answers to questions put to the accused by the Court.® 
Further, it lias held that there is no law wliich confers upon an accused person 
immunity from prosecution in respect of a false statement in an affidavit tendered 
by him in support of bis application for transfer; and that such statement can be 
the subject-matter of a charge for perjury.^ 

False balance-sheet.—The making of a false balance-sheet is not an oflence 
within this Boction but a. 418. ® 


False darkhast.—Signing and verifying a darlhast containing false statements 
is an offence under this section; and it makes no difference that at the time when 
tho signature and ron'ftcation were appended the d< 2 r}:hast was Wank.® 

Evidence under illegal pardon.—Evidence of an accused person illegally 
pardoned, cannot bo used against him, or subject him to a prosecution for giving 
false evidence. 

Irregular trial.—H, a Police Constable, procured a warrant to be illegally 
issued, without a written information or oath, for the arrest of S, upon a charge ot 
“ assaulting and obstructing him, H, in the discharge of his duty.” Upon suen 
warrant S was arrested and brought before Justices, and was, without objecti^i 
tried by them and convicted H was afterwards indicted for perjury commit^ 
on the said trial of S, and convicted, ft was held that H was rightly coayi^^t 
notwithstanding that there was neither written information nor oath to justify 
the issue of the wanant. * * 


192. Whoever causes any circumstances to exist, or makes 
any false entry in any book or record, or makes 

FabriMfiog take auT docuwent containing a false statement,' in- 
evidence. tending that such circumstance, false entry or 

statement may appear in evidence in _a judicial 
proceeding, or in a proceeding taken by law before a public servant- 
as such, or before an arbitrator, and that such circumstance, ia«e 
entry or false statement, so appeaTing in evidence,^ may cause anF 
.person who in such proceeding is to form an opinion upon f 

» Xaha Paira, (1910) 35 Cal. 3G8. ’ i*>> Qodir £alhah Shah, (1524) 1 

• Shama Chvm Bov, (1867) 8 W. It. (Cf.) 476, • 

07 . ^ ' • Most, {1893) 16 AIL 88. 

• CAwianna Ooifd, (1003) 1 Weir lOe. • EatancAand Manxram, (1004) 6 po 

Barhit, (1807) 10 AD. 200. I*- B- 880. 

.» Stndeshri Singh, {\906} 28 AJl 331. . *• Ztela/ita. (1885) 

• Ohvtam MuAanTnad, {1922} 3 tsh, 468 ** Bvghst, (1S70)4 <?. B. P. *14. . 

AOah trasoi, (1923) I h. C. C22. - * 



SECS. 191-192.] 


FALSE EVIDENCE. 


397 


evidence, to entertain an erroneous opinion touching any point 
material ® to the result of such proceeding, is said “to fabricate false 
evidence.’’ 


ILLDSTBATIOXS. 

(a) A puts jewels into a tox belonging to Z, with tbe intention that they 
may bo found in that box, and that this circumstance may cause Z to bo convicted 
of theft. A has fabricated false evidence. 

(b) A makes a false entry in his shop*book for the purpose of using it as 
corroborative evidence in a Court of Justice. A has fabricated false evidence. 

(c) A, with the intention of causing Z to bo convicted of a criminal con¬ 
spiracy, writes a letter in imitation of Z’s handwnting, purportmg to be addressed 
to an accomplice in such criminal conspiracy, and puts the letter in a place which 
he knows that the oflScers of the police are Idrely to search. A has fabricated false 
evidence 

COMMENT. 

Th e wording of this section is so general as to cover any species of crime which 
consists in the ondeavour to injure another b}' supplying false data upon 
which to rest a judicial decision. 

Ingredients.—The offence defined in this section contains the following 
ingredients:— 

1. Causing of any circumstance to exist, or making of 

(a) any false entr}’ in a book or record, or 

(&) a document containing a false statement 

2. That such circumstance, false entry, or false statement must have been 
intended to appear in evidence in 

(0 a judicial proceeding, or 

(u) a proceeding taken by law before a public servant or an arbitrator. 

3. That such circumstance, false entry or falso statement so appearing in 
evidence, might cause any person, who, in such proceedmg, is to form an opinion 
upon the evidence, to entertain an erroneous opinion. 

4. The formation of oi'inion siiould be touching any point material to the 
result of such proceeding. 

1. * Causes any circumstance to exist, or makes any false entry in any book 
or record, or makes any document containing a false statement.’—The |>erson 
accused must be proved to have done any of these things A jicrson commits the 
ofTcncn of fabricating false evidence, if bo makes a docunemt which, though it may 
not contain any falso statement in express terms, yet contains false recitals which 
imply such a falso statement. * 

Jforo indiscretion in signing a fabricated document without knowing its content 
will not render a person hablo. * Intention is tho gist of tlie offence under this 
section. See s. 193, in/ra. 

2. * That such circumstance, etc., may appear in eridence in a judicial pro¬ 
ceeding or in a proceeding .before a public servant, etc.’—Jafidal proceedlaf — 
Tho Code of Cnmmal Procedure says that ’ judicial proceedmg ’ includes any 
proceeding in tho course of wliich evidence is or maybe legally taken on oath 
[s. 4 (m)]. The power to take ovidenceonoath, which lacludei affirmation as well,* 
is tho characteristic test of ’ judicial proceeding.' 


* ilohidto V. .Vflrtvo« /Jam /fAa, • Tt* (leaeril Cliu»es Act fX ef IStr:),». 3 

(1W3) 10 a w. X. tso. {sej. 

• JaiJaiKam, (11*19) 17 A. L. J. H. 571. 
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^lagistrato to discover the writer of a Bcondnious petition*; a preliminary inquiry 
by a subordinate Magistrate, under the direction of a District Sfagistrate, into the 
circumstances of a complaint against tho police^; tbo recording of a statement, 
by a third class Magistrate having no authority to carry on tlio preliminary in¬ 
quiry in the case ^; and a rofcronce to a District Judge by tho telegraph authori¬ 
ties of a letter for verification*, were held to be not judicial proceedings, 

Tiie Calcutta High Court ims held tliat .execution proceedings subsequent 
to tho trial of a suit are not judicial proceedings. ® 

V Tlic Bombay High Court has ruled that execution proceedings ate judicial 
proceedings for tho purpose of this section and s. 193. , It is not essential for the 
■purposes of tli oso sections that tho judicial proceedings in which the person intends 
to use tho false ovidcnco must bo ponding at the date of the fabrication. * It is 
enough that there ia a reasonable prospect of such a proceeding having regard 
to tho circunastances of tho case and that tho fabricated document is intend^ to 
bo used in such proceeding.’ 

* Proceeding.. .before a public servant.’—As to thedefinition of ‘public 
servant’SCO B. 21, sujwa. Tlie ptovirions of this section are not conhned to false 
evidence to bo used injudicial proceedings- Where, thoroforo, tbo accused, in 
order to save an estate from forfeiture, made a false entrj’-of rent received in a 
public book kept by liLm for tho purpose of informing tho Collector as to the 
rents which had hoen paid into tho CoUectorato and as to what estates the rents 
were in arrear, bo that ho might take steps to enforce payment, it was held that, 
tho accused had committed an offenco under tlus section.® N, one of tho accused, 
was proposing to sell some property to B. • An agreement, dated 23rd May was 
written out by X on a stamp paper of Ks* 5. The sale iiaving faiion through, it 
became necessary to apply to tho Collector for a refund of the stamp duty. N t^k 
advice with regard to this and was told that no refund would be made after two 
months. M, the other accused, gave him this advice end also told him that be 
might alter the date in tho document from 23rd May to 23nl 
was unnecessary as the period ■was six months and not two. Itwasbeldthattbey 
were guilty of fabricating and abetting tho fabrication of false evidence. 

No latrlcatlon U public servant net authoriicd to hold Investigation.—The making 
up falsely of accounts with the intention of producing them before a Forest Officer 
not empowered by la'w to hold an investigafioa and take evidence was held not o 
be a fabrication of false evidence. If the proceedings in whicli 
given axe not judicial proceedings or are ultra vires, no offence is committed 

The evidence fabricated should be adaiissible evidence.—If the evidence fabricated 
is not admissible’ in evidence then there is no fabrication of false ovddenM un^r 
this section. The soundness of this vie^w is doubted by the 
High Court, and the former Chief Court of tho Punjab dissented from this viow. 
The Chief Court held that a person was guilty of fabricating false evidence when 
he, made a false entry in a document intendi^ that it should appear m evideu 


' JibKai Taja, (1874) 11 B. H. 0.11. 
t — /Tonoi ar«(i 223. 

I >■ • • ' i: )5o. 

• . . -I . 702, 

r , “ . I ■ . ■ ’’oiwio 


' ■ • . , . • 1907) 

35 CaV. 133. 

• Oovind PoTidiirang, (1920) 22 Bom. I* K. 
1239. 

’ iJoj'amra Bhamnishankar, (1920) IS Bom. 
L B. 1229. 

• Jvggun LaU, (18S0) 7 C. L. R. 356. 


• Mohesh Chandra Chaudhuri, (1916) 
C.L.J.213. . 

Bamajirav J^vbajirav, (1875; I- 
»» Babu Ram, (1911) 8 A.IaJ.B. ^74 ; Phul^ 
(1912) 11 A. L. J. R. 16. . 

»• Oauri Shankar, (1883) 0 All. 42 
ff^aiain, (1893) 21 All. 169; Chandra 
Uiwr, (1005) 2 a L. J. 40 5 Dahu 
(1882) 100.L, R. 433 ; Keilavim 
5 JL a. C. 373. , ,, 

>• ifahammad Kazitn Ati v. Jomid4 
[1910) 46 CaL 936. Soe also Baroda Rama 
Sariar, (1015) lO Cr. L. J. 020. 
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and misleadtlie Judgeor Magistrate and tliomcre fact that the entry wan not 
l(^al!y ndmissiblc in evidonre could not affect liis guilt. * 

Cases,—Wlicre a police-oOicer, who had auj)pro.s9wl a document, made a false 
entrj’in his diary *'*.• •**- *• ^ ‘ r documents, 

intending that su ‘ ' ' .v ho had so 

forwarded the do< . ■ ' ' • ‘ ' ■ • ■ . , bo admis¬ 

sible evidence and as the entry would not ho odmUsiblo ui his behalf, though 
contrarj’to his intention, he was not liable. ‘ Where a policc-oflicer made a false 
entr}* in the special diarj* relating to a case which was being investigated by him, 
but the document in which the alleged false entt}'was made was not one which was 
admiasiblo in evidence, it was held that ho was not guilty under this section.® 
Similarly, where a person made a false statement in the recital of title to property 
in a document when such statement was not admissible in evidence against the 
person or persons against whoso interest such statement was made, it was held 
that ho was not guilty.* 

On an indictment for perjury committed on the hearing of a charge of assault 
by a husband on his wife, an assignment of perjury in a statement by the prisoner, 
as a witness for the husband, that he bad seen the wife committing adultery (of 
which ho had told the husband), was held bad for immateriality as the supported 
statement would not be legally relevant to the charge of assault as affording no 
ground of legal justification.® 

3. 'Thai such circums(anee...may cause any person who, in such proceed' 
ing is to form an opinion.. .io enteriam an erroneous opinion^—The false evidence 
must lead to thi formation of an erroneous opimon. If a document does not lead 
to the forming of an erroneous opinion touching a particular pomt but leads rather 
to the forming of a correct opinioir, then this offence is not committed.* 

4. ‘ Touching any material point*—False ovidcnco under this section should 
be material to the case in which it is given though not so under s. 191.’ The word 
' material ’ means of such a nature as to affect in any way, directly or indirectly, 
the probability of anything to be detenmned by the proceeding, or the credit of 
any witness, and a fact may be material although evidence of its existence was 
improperly admitted. ® Hawkins * says that he “ cannot find this matter anywhere 
thoroughly settled or debated, and therefore slioll leave it to every man's own 
judgment, which, from the consideration of the circumstances of each particular 
case, may generally, without any great difficulty, discern whether the matter in 
which perjury’ is assigned, were wholly impertinent, idle, and insignificant, or not, 
which seems to be the best rule for determining whether it be punishable as perjury 
or not.” 

All false statements wilfully and corruptly made by a witness as to matters 
which affect bis credit are material, and be is liable to be convicted of perjury in 
respect of such statements. ^ ® Every question on cross-examination of a witness 
which goes to his credit is material. * * Again, “ i! a witness is allowed to give evi¬ 
dence, though it may afterwards turn out that his testimony ought not to have 
been admitted, perjury may nevertheless be assigned upon his answer.. .It does 
not lie in the witness’s mouth to say that this evidence was immaterial, especially 


» Amolat Ram. (1917) P. W. R. (Cr.) No. 


• Sadn PrcMorf, (1917) 40 AIL 35. 


48. 

» Tore, (1871) 12 Cox 7. 
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when, ij believed it might most serionslj- have injured the party ogam 5 t wiom it 
was given.’1 


^ Tt; r.-—- ' 1 —r--; - - rv.e-v r 

*‘ '■ ; ■■. sworn that, when 
I ’ ■ . ‘ . • • ; • .. * ft plea o{ guilty to 

j. i • ■» ■ • *; t " • • ■ • vledgo and againsi 

nis will. It was hela that, as sucu statements affected the acensw's credit as a 
wtness, tliey were mateiial, and he was rightly con\'ictcd p! peijuiy,®, Upon the 
trial of one S for robbery, tbe accused, in support of an alibi, swore, jlrst, thatS 
was in a certain house at the time of the robber}'; secondly, that S had lived in 
J^^tjboiise for the last two years; and, thirdly, that he had jiever been absent 
frbih it more than two or three nights together during that time, In fact S tad 
been confined in prison during one out of those two years. It was held that the 
g'econd and third allcgationa were material as tending to render more credible the 
truth of the first, and that the prisoner was rightly convicted of perjury assigned 
upon them.® On the trial of A for perjury, in an .affidavit made by him, the 
eignaturo to the affidavit was proved to bo in A's handwriting, but there was no 
evidence’that A Was the person who swore to the truth of the affidavit. The 
defendant was then called as a witness, and swore that the affidavit was usedbetorc 
riio taxing'master ^vhen A was present, arid that it was then publicly said that it 
was A’s affidavit. The defendant was‘thcn indicted for perjury committed on A's 
trial, and the indictment alleged that it was a rnaferial question on such trial 
•whether A was so present before the taxing master; and whether the offidavit 
.then ua^ in A's presence, and whether it was then stated publicly that the 
was A’e. It was held that the above questions were material on the trial of A. ^ 
•yUo prisoner was sued for debt under the name of ‘ Burnard Edward Mullany.^ 
The Judge asked the prisoner what his name was. The prisoner ropliwl * EdwattK 
To questions by the plaintift’s attorney the prisoner denied that hU name wm 
' Burnard,' and said that lus name was ' Edward ’ only., The Judge strife out 
the cause. The prisoner was indicted for pcrjmy; and it was proved that msiMj 
name was ‘Burnard,’ hut that he had latterly been known by the name of Cuman* 
Edward.’ It w’as held that the Judge having acted upon^ thcin, 
statements were sufficiently rnaterial to sustain a conviction for perjury.* 
action by an executrix, for goods sold, she falsely swore oh crow-exauunaw-'v 
that she had never been tried at the Old Bailey and had never been in custody a 
the Thames I’olice Station. It was held, on the trial of an indictment for 
perjury, tliat this evidence was materia).* 

Ko fabrIciUoa If no erroneous opinion eoald be formed touchlnf any pofaf msfedil |e 
the result oI a proceeding.—^AVlvero a person produced, as evidence in ^ 
a registered deed of sale in which tlie property sold was ^ wrongly nntnl^te . 
and which was ronected hv himself subsequent to registration^; whew » ^ ’ 
presented a tYiirtlulnarunh falsely purj>orting to have Wen executed before an 
and to bear his signature where there was a dispute as to the 
of articles in a box in the accused’s house and he made a hole in the wan ^ 

Ijouse, and removed the articles he claimed, his object being to make tt , 
that there had been a theft, but hi did not charge anyone with having commin 
the theft*; where a po/imri, JinowJjig that certain documents were 
entries m his papers rorresj'ondingtoand bavil on those documents**; and w-e 


* iVr (’ockLom. C. J., la 

3f L J. (« V.1 04. Jf*-.*; p}ka!p>Jtr. 
r>.v .s 14. 

' lUUr, tjHWi} 1 t) K. 

* Ty-j-.tJM-rj u Jt. I c.f. a. 107. 

* ALjity. tl <v>j t’tsfl** 


» (ISO.'.) 31 T. J- (M. <’•) H •' 

• Lorry, (tK.Vl) 3 V. & K. Cfi. 

>Au.zn. 

» /«• f- 

• Tkr^ H'lx*, 10 V. U 

• f!tmnonrf,(th'jr,)p.r, .Vrt. Cae/ll-i*- 
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rt Idbiilial was mado and signed bj* the lessees alene with the intention of cansing 
it to be believed that an agreement to let, therein recited, had been made by the 
agent of the land-owner and with her assent,' it was held that there was no fabri¬ 
cation. Certain cattle were sold in a market on the 21st of March 1917. A cleric,- 
whoso duty it was to register sales of cattle held at that market and give receipts 
to the purchasef,,gave a receipt on the 27th March, most probably, and dated it 
the 27th March, but subsequently altered the date' to the 21st, the actual date of 
sale. It was hold that there was no case of fabricating false evidence, for the 
alteration of th e date was not intended to lead any one to form an ctroneons opinion 
touching the date of sale, but the contrary.* 

being asked, whether such a suni of money 
■■ ■ . • between the parties, answered that it was, 

■ ^ ^ one of them by agreement, it was hold that 

ho could not be punished for perjury.* Where a witness being asked by a Judge 


auu vuai vue manner ui urmgmg vnem was omy a mvumsiance.* neie a wunrss 
swore that a person drew his dagger and wounded J, whereas in truth bo beat him 
with a staff, it was held he was not guilty of perjury because the beating only was 
material.® On the trial of one B, charged with garrote robbery on W, the prisoner 
cross-examined W, as to whether ho had not met tim the evening before the robbery 
along >rith one M, and proposed to them to commit a burglary. The prosecutor 
denying this, the prisoner called JI as lus witness, who swore that ho did Ineet the 
prosecutor along \rith the prisoner the night before tbe burglary, and that the 
prosecutor did propose to them to commit a burglary. On tho trial of .M for 
perjury, it was held that the evidence was not material • 

Non-liabilily of (he accused for fabricating false evidence.-—Tiic authors of 
tho Code say " Wc do not proiH)so to punish him for fabricating evidence 
with the view of escaping punishment, unless he also contcmplateil some injury to 
others as likely to be produced by the evidence so fabricated.,. If A, after having 
stabbed Z, in order to escape detection, disposes of Z’s body in such a manner as 
is likely to lead a jury to tliink tho death accidental, wo do not propose to punish 
A as tho fabricator of false evidence.”* 

Statutory application .—Judicial proceedings .—Proceedings held under certain 
Acts of Legislature have been enacted to be “judicial proceedings” witbin the 
meaning of this section.® 

And, similarly, persons making false atatements, in tho course of enquiries 
conducted under certain Acts of Legislature are treated as liaving given Labe 
evidence within the meaning of this section • 


» Jovahir Sinjh, (1692) P. R. No. 16 of 
1694. 

» Badri Pratad. (1917) 40 Alt. 53. 

* 1 Hiwk. P. a, I’erjury, c. S7, ■. 8, p. 453, 
2 Roll. 42, BaUlon't roje. 

« 2Ro!L41,llU«k, P.a,c.2:,«.8. 

* 1 Itask, P. C., Perion-, c 27, •. 8, t>ti. 
433, 431. 

* J/urniy, (163S) I P. & F. Kii. 

* Note O, p. JSl. 

* Tlio Ck^rotien.’ Act (IV of 1671), ». 8; 
the Brosch »nd K&m l-Incumbered £,tau« 
Act (XXI of 1661), u 34 ; the Fiadh Rn. 
cutnUcred RsUte* Act (XX of 169C) a. 36; 
tbe Bombey Luid Rerenne Code (Babi. Act V 
of 1670). •. 19C 5 the Bombay S»Jt Act (Boa. 


Act II of 1690). •. 63. tbe Oudb Tslukdan 
Rebef Act (XXIV of 1870), ■ 16 ; tbe BandeJ. 
Abend Enrumbeted Estate* Act (U. P. Act I 
of 1903). ■. 33 : the Punjftb Jlinor Outsit Act 
(Punj. .\ct III of 1903), ■. C2; tbe Iitdisn 
Incoae-tax Act (XJ of 1'.'22), *. 37. 

• The GoTrrnaent Esria^t BsaVs Act 
(V of 1873), t. 7 , the Cbots Ns?por Encua. 
bered Estate* Afl (VI of 1676), a. 2; the 
Broach and Kata ^mabrred ilatatn Art 
(XXI of 1661), I. C; tbe Indian Cluntisn 
Mamsee Aaendacnt Act (II of I691A *. 6 . 
the Fiodb Encnabcred Eatatr* .Art (XX of 
1S96A •- 6 ; the BandflAhsnd jlnrcnl^fwt 
E<tatee A»t (I*. P Act 1 of I9i'3l. ». S. 
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193. A^Tioever iutontionaily ^ gives false evidence in any 
' . , stage of a judicial proceeding, 2 or fabricates false 

evidence for tlio purpose of being used in any 
stage of “ a judicial proceeding,* shall be punished 
u’lth ituprisonment; ot eitlier description for a term ryhich may 
extend to seven years, and shall also be liable to fine; 

■ and whoever intentionally gives or fabricates false evidence 
in any other case,* shaii be punished with imprisonment of either 
description lor a term w'hicb may extend to three years, and shall 
also be liable to fine. 

Explanation 1 ,—A trial before a Court-martial- is a judicial 
proceeding. 

Explanation 2 .—An investigation directed by law preliminaiy 
to a proceeding before a Court of Justice, is a stage of a judicial 
proceeding, though that investigation may not tabe place before a 
Court of Justice. 

ILLUSTRATIOX, 


A, in an enquiry be!or<^ a Magistrate for tho purpose of ascertaming whetter 
Z ought to be committed for trial, makes on oath a statement which he knows to 
ho false. As this enquiry is a stage of a judicial proceedmg, A has given false 
eridence# 'n. r 

Explanation 3 ,—^An investigation directed by a 
Justice according to law, and conducted under theauthoH^ of a 
Court of Justice, is a stage of a judicial proceeding, thpygb that 
investigation may not tabe place before a Court of dustlce. 

ILLUSTRATION. 

A, in an enquiry before an officer deputed by a Court of Jusrico to ascertain 
on the spot the boundaries of land, makes on oath a statement whicb he knows v 
be false. As this enquiry is a stage of a judicial proceeding, A has given wJse 
evidence?. 

C 0 ftt M E N T . 


This section specides the punishment which should be inflicted’for.oSenf^ 

described, in gs. 191 and 192. If the offences are committed in any stage of a jtiai' 

cial proceeding they are more severely punishable than when tiiey are coTs\m\Uc»i 
in a non-judicial proceeding- ^ 

1, * Intentionally,'—Intention is the essential ingredient in the constitu^ 
of this offence.' Proof of corrupt intention is not necessary. It is 
prove intention, and if tho statement was false, and known or bcViev^ f’n- 

accused to bo false, it may be presumed that in makingthat statement he mten >o 
ally gave false evidence.* False evidence is intcnrionally given if 
making the statement makes it advisedly, knowing it to be false, and witu 
intention of deceiving the Court and of leading it to be supposed that that 
ho states is true.® Tie Court may infer the corrupt intention from surroumn^ 
circumstances- * If, having regard to all the circumstances o! the case, it appw 


I JJunni liulth, (llj98) 3 C. W. X. B1 ; 
<l5t6«no Sanar v. t'd/yy Sonlhttl, (1008) )3 
C. W. X. 422 ; flaltan (ISUl) P. 2* P. 

Xo. 72 oI leil, P.W.R. (Cr.) Ko. U of 1011. 


* Amtft AU Khan. (ISTI) 3 K. U. P. >33, 
Aon Yoy,. (1918) 3 U B. R. 84. 

* Kabu Kam. (1904) 26 AH. „ 

* JiAulitn Ham, (1865) 2 W. R- (0-1 
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that the laKMiood was not >\iHul, but ratlicr proceodwl Iroiii in!i(l\crt(Mico or a 
inistabo aa to the tnio naturo of the question, the evidence could not be considcrwl 
to bo false evidence intentionally piven. An inconsistent statement made during 
cro'»s*cxamination is not perjury if it is the result of confusion or mistake. 

A man cannot bo convicte<l of perjury for having actwl rashly, or for having 
failed to make n'nsonablo inquir)’ with regard to the facts alleged by him to bo 
true. ‘ 

2. * Gives false evidence in any stage of a judicial proceeding.*—By ‘ any 
stage of judicial procce<ling ’ is meant any step taken hy the Court in the course 
of administration of justice in connection w UK a case ponding. * , 

An inquiry under a 11 of tho Frontier Crimes Kcgulntion is not a ‘ judicial 
proceeding ’ within tho moaning of Ibis section.* This section docs not apply to a 
false deposition given before a Court of a Native State * 

3. * Fabricates false evidence for the purpose of being used in any stage of 
a judicial proceeding.’—The wonl * fabrication ’ refers to the fabrication of false 
evidence; and if the evidence fabricatwl is intended to bo used in a judicial pro¬ 
ceeding, tho offence is committe<l as aoon as the fabrication is complete; it 
is immaterial that tho judicial proceeding has not yet been commenced.® 

It is not essential to show that any actual use has been made of the evidence 
fabricated. Tho mere fabrication is punishable under this section; the use of tho 
fabricated article is punishable under s. 196. 

The misreading of a document for the information of the Magistrate by a 
witness does not amount to fabricating false evidence.* 

4. * Intentionally gives or fabricates false evidence in any other case.*—A 
connetion may bo had under this section, even if the evidence bo given in matters 
not judicial, but it must bo proved th.at the false statement was made under the 
sanction of law,’ 

Explanation 2.—A Court bolding a ptebminaty inquiry under s. 47G of tho 
Criminal Procedure Code is a stage of a judicial proceeding under this explanation, 
and a person giving false ovidenco in the course of it commits an offence under tills 
section.® 

mt. TfJ,! . w.*i 

’ ■ . . dice investigation under B. 164 of the 

'■ ' . ■ stage of a judicial proceeding within 

the meaning of this explanation.® 

Amendment.—The words “ or before a Military Court of Request ” after 
“ Court-Martial ” U'crc repealed by Act XIII of 1889, 

PRACTICE. 

Evidence.—Provo the following points for giving ‘ false evidence ‘.~ 

(1) That the accused was legally bound to state the truth, cither by an oath 
or by an express provision of law, ’ ® or 

That the accused made the declaration in question 

(2) That be made such statement or declaration whilst so bound." 

(3) That such statement, or declaration, was made in a stage of judicial 
proceeding." 

(4) That the statement or declaration is false. 

‘ Muhammad Ithaq, (lOU) 39 AIL 362. • Abdullah Khan, (1909) 37 Cal 62. 

t <- ’V •— s* • ParaAottam/<Ai-ar Amin, (1920) 23 Bom. 

L. R. I, r.B, 

. ; a. *• .yun««jrA’Aan,(l865)4W. B. (Or.) 24. 
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'•/i wlion making such, statoment or declaration, (o) knew 

it to be false, or (J) bolievod it to be false, or (c) did not believe it to bo fme.' 

(6) That ho made such false Btatomont intentionally. i • 

If the case falls under the second part of the section it is not necessary to 
prove (3). ■' 

Provo the following points for ‘ fabricating false ovidonco. 

(1) That the accused (a) caused a certain circumstance to crust, or (b) made 
tuo falso entry, or (c) made the document to contain a false statement. 

(2) That ho did as in (1) intontog that such circumstances, .entry, or state¬ 
ment should appear in evidence (a) in a judicial proceeding, or (6) in a proceeding 
taken by law, before a public servant, or (c) in a proceeding before an arbitrator. 

‘ There muat'bo a distinct finding to tliis effect. Whore the accused by falsely 
representing to the Marriage Eogistrar that a certain marriage bad been solem- 
niz^, induced the Registrar to make a false entry of the registration.of the marriage, 
it was held that he could not bo convicted of the offence of fabricatingfalse evidence 
under this section in the absence of a finding that the intention of the accused was 
that the false entry in the marriage register might appear in evidence in a judicial 
procoedingpr some other proceeding of a like nature as contemplated by s. 192.^ 

In the absence of a finding that the intention of the accused was that the false 
, entry in the marriage register might appear in evidence in a judicial proceeding or 
some^othor proceeding of a like nature no conviction can be made.® 

(3) That the person conducting the judicial or other proceeding had to form 
an opinion upon the evidence in which such false evidence appeared. ^ 

(4) Thatthe accused intended, that person to entertain an orroneous opinion 
upon the evidence. 

(6) That such erroneous opinion touched a'point material to the result of 
such proceeding.® It should bo distinctly shown whether the o'^donce on which 
perjury is assigned is material in,respect of matters in issue in the cause.'®'' 

If the case fall under the second part of the section it is not' necessary to prove 
(a) in (2). /■ ' . ; ' , 

Nature ol prool.—" The true rule (in a case of giving false evidence) is that no 
man can be convicted of giving false evidence ereept on piyo/of facts, tc^ich, if 
...pi.j.,,, eiiaw Tirtf Tn<‘rf‘lv that it is incrc . ’■ ' ' - 

■ ' '• • madeoioalh ' i ' ' ■ , 

■ ■ • ' ' s, it seems to ‘ . 

conviction can stand; because, assuming all ^ i-. • ■ ■ . V ' 

'ijossi6?6 that no crime was committed.”®--' • ■ :. . 

According to the Indian Evidence-Act no particular number .of wthcsscais 
required to prove any fact, though perjury according to English law mus^bo prov^ 

by two witnesses, or by one wtnoss, cohfi . ''’• by 

some material and relevant facts which c • ■ ■. the 

’ perjury is assigned. It has been laid do' ^ ■ ' _ _ • ‘ 

provisions peculiar to the Indian law do . " * * ■_ • ucj 

is founded on substantial justice may wcl ' ' ‘ 

'to administer tKo criminal law in India.® " • - - 


* jilaharaj ilisaer, (1871) 7 Bong. L. R. App. 
66, 10W.R.(Cr.)47 ; .dwereA/i A’Afln,(1871) 
3 N. W. P. 133 ; Banitotram Lachiram, (1904) 
•0 Bom. L. R. 379; Pralash Chandra'Sarkar, 
(1905)2C.t..J. lor. 

V * MohamtdBiddiq, (1907) ll.C.'W.'N.pU. 

’ OaneaM. (1005)25 A W.'N, (52, .... 

■ i-.Gann'-Sahai, (ID02) 23 A. IV; K. 68.,. 

(1854) 6 Cox 360,' * ' ' - 

* Mohamtd S:dd:q,ta'^. 

’ Per Korman, J„ in Ahmtd AUy, (1869) 


11 W. R. (CrO.25, 21\P<iiaralK 
Natan Sinah. (1919) 6 P.L. J: 25;' Qupld. (1923) 
1 Rang. 290. The Judicial Commissfooer 
of Oudh has held that to justifya cooTiction 
for penury jfc is not necesaary-to pmve that 
the atateiacnt is impossible, it-ls to 

■proTo *itXii incredible ‘. '^MohanttnadjJ^tman 



FALSb KVIUKXCK. 


407 


SEC. 193.] 

‘ The Btatcmcnt wliicli tlio accused is cliargcd witli I'avuig made before a 3Iagis-‘ 
trato should be clearly proved to have been made by him.* No evidence which 
docs not profe.ss to give tho exact words used by the accused can alone bo a safe 
foundation for a conviction. • But it is sufTicicnt if a witness states from recollec¬ 
tion tho evidenco the defendant gave, though he did not take it down in writing, 
and cannot say with certainty that it was all the evidence the defendant gave, if he 
can say with certainty that it was all ho gavo on that point, and that he said 
nothing to qualify it. ® 

' Tlio prosecution should nmku out that there was on (ho day stated in the 
charge a judicial proceeding pending, and that tho prisoner in tho course of that 
proceeding made tho statement alleged to ho false. * 

Proceedings in a trial.—Tho proceedings in a criminal trial, when necessary 
to bo proved, should bo proved bj* their production. * 

Tho record of proceedings in tboSmalt Cause Court is not admissible in evidence 
unless authenticated by tho signature of tho presiding Judge. * 

Deposition.—AVlicn a person is charged with giving false eWdcnco upon a doposi- 
f *.- 1 , •* r. . . .1 VO that ho is the person who 

... ■ . * rocceding, {e.g., on tho com- 

; ■.■■■!• ■ I ;i • . • . and that he gave it on oath or 

‘ ^ / tho memorandum signed by 

the Magistrate and tho Magistrate’s signature thereto is proved, then the deposition 
is proof of what tho person charged with perjury stated, and ho is concluded by 
it.’ It is always necessary to prove tho deposition alleged to contain tho false 
statement.® If tho deposition oq which the prosecution is based is not properly 
taken the conviction cannot bo sustained, e.g., if it is not read over and interpreted 
to tho witness in accordance with the provisions of 0. X^^II, r 0, of tho Civil 
Procedure Code before it is signed by hint*; or li it is not read over to him in the 
presence of tho accused or his pleader in accordance with the provisions of s 360 
of the Criminal Procedure Code,*® though it is read over by himself.** There can 
bo ho conviction under this section based on a false statement which is not made and 
recorded with all duo formalities in the manner required by law. * * The deposition 


Act.*® 

Where tho false evidence is alleged to have been given in a deposition in a 
case in which {be law requires the evidence to’be taken down in writing, a certified 
copy of tho deposition must be placed on the record. Tho certified copy should 
also show on tho face of it that it is a copy of part of the record in a specified proceed¬ 
ing. The more production of a certified copy is not sufficient to show that tho ac¬ 
cused is the person who made the statement. There must bo oral evidence of ’some 
nor Vakils T\ero present a Dot a valid depeni- 
tion has bean commented on in Btjgra, (lOloj 
34 Slad. J41, where it is held that where a 



730n. u 

» (1867J8 W. R. (Cr. L) 16. 


Mad. 308, that the deposition read’over by 
a clerk at a place where neither the Jodge 
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ono, wito heard tbe deposition given, that the accused is the person whose evidence 
is therein recorded. ^ 

The record of a previous deposition given ‘hy tlio accused is relevant and 
necessary evidence. Such record is not inadmissible under s', 145 of the Evidence 
Act ." 

The failure of a civil Court to make a memorandum of the evidence of the 
accused when examined before it docs not vitiate the deposition, if the evidence 
itself was duly recorded in the language in which it was delivered in such Court.^ 
Powers of appellate Court.—“Jt is an unusual and not.. .a properprocodure for 
an Appellate Court which did not hear the evidence to order a prosecution for 
porju:^ in the lower Court on materials which were not before that Court and which 
the witness had no opportunity of explaining while in the box.”* 

Contradictory statements.—Where a person makes two contradictory state¬ 
ments, he may now ho charged in the nltemative and convicted of intentionally 
giving false evidence, although it cannot bo proved which of those contradictory 
statements was false. ® Thus the confusion created by the vast array of conflict¬ 
ing rulings o! tbe different High Courts is done away with. 

A statement made by an approver, to whom a pardon has been tendered not 
in the course of any ‘inquiry’ under the Criminal Procedure Code, cannot form the 
basis of an alternative charge of an offence punishable under this section,® 

If one of the statements is made before a Magistrate not having authority 
to carry on preliminary inquirj' in the case and the other before a Magistrate having 
jurisdiction, there .will not be a sufficient basis for an alternative charge of giving 
false evidence. ’ But where a witness had made ono statement on oath before a 
Third Class Siagistrate under s. 164 of the Criminal Procedure Code, and again 
another and totally inconsistent statement at the trial of the case before a First 
Class Magistrate, it was held that be could he con%’icted under the second-~if not 
under the first—paragraph of this section.® A Full Bench of tbo Bombay High 
Court bas held that although a statement which is made in tbe course of a police 
investigation under a, 164, Criminal Procedure Code, is not evidence in a stage of 
a judicial proceeding but comes within the words “ evidence in any othcr^caso “ 


framed, under s. 236 of the Criminal Procedure Code.® Where an accused person 
is examined by aM'. —< -u*,.;.,;— nr, ■nrocced- 

ings can be taken, * " ■ .* i_. ■ ' ’ ’ , . . -.mtbe 

accused be said at ■ • • • ■ . , • ■ ■ gh he 

were exanuned on • • I *’ v ’ ■ ‘' nving 

, • ' »/..—* i)g(j and that a conviction and son- 

- * : contrary to another statement made by 

the accused wneu exaniuieu us «» at tbe trial, without any proof or finding 

that the second statement was false, could not he maintained.'® It is not necessary 


* J/i Shice Ke, (1002) 1 L. B. It. 208. 

» Connoo Hahto, (1008) 0 C. L. J. 378. 

» BeXartt Lall Boit, (1868) 9 W. B. (Cr.) 
60, 

* Per Holmwood, J., in Loit ^'a/A5aA». 
(1006)10 0. W.N. 1091,1093. 

» Vidt IIL (6) to 8. 236, Criminal Procedure 
Code. 

• .VoHIal niraM, (1921) 53 Bom, L. R. 
881.6 Boa. Cr. C. 96. 

» B\ama Stnjappa, (1886) 11 Bom. 7(>2, 
t. 2.2 SMtepa Salapa JIude/iatar, (1012) 14 
Bots. B. 75X 

• (rtW) 22 AIL 1)6; fataddMk 


Husain. (1008) 28 A. W. N. 73. Soo Kadtr 

Mterah, (1909)6 M. L. T. 356, in which the 

ufatemeot raad© by tbo acetued before » 

police-ofScer .making investigation under 

1. 174, ^ 

that ms ■ ■ ■ 

was hel • ■ 

rcaj-cct " ■ • 

3Iagistrate was not invalid, 

• Purihottam Jshcar, .tmia, (1920) ►S 
Bom, L, R, 1.6 Bom. Cr. C. 1. r. »• OTcrrubng; 
Muyyapa, (1893) 18 Bom. 377, f.B., Pairs) ; 
(1025) 0. V,'. 637. . ^ • 

*• //an Ckaran Sin)\. (1900) 27 CaL 455. , 
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that tlio contradictory stntomcnta must have boon made at different inquiries 
or trials to render n person liable to conviction.* Tbo occused deposed before a 
Mapistrato that ho had seen P and otbcni gambling in a certain place. The 
deposition was read over to tho accused and acknowle<lpe<l by him to be correct. 
In his cr05.s-examinatinn some days after hedeposod that liedid not know Pand 
had never seen him pambhng. He was chnrpe<l and consHcted under this section 
of having intentionally given false evidence in (hat he made two contradictor^' 
statements one of which ho cither knew or beliovetl to bo false or did not believe 
to bo true. On tbc question being raised, on revision, svlietlier the conviction was 
legal or illegal, by reason o! the fact that tho contradictory statements 
were made before tho same Jfagistmto and in tho course of one and tbo 
same trial, it was held by two judges that the conviction was legal, * The fact of 
a vatness liaving made contradictor>' atatements before tbc committing ilagistratc 
and in Court would not alone justify any step to prosecute him for perjury. Under 
exceptional circumstances such stop may bo taken.* 

With respect to the kind or amount of confirmatory proof required, it must 
bo considered in cacli case whether tho particular evidence offered is sufficient 


comnction can bo iiad upon the ground that one of them is necessarily false.* 
An opportunity should always be given to the accused'to explain what he meant 
by two apparently contradictor)' statements.* 

It 18 necessary to prove that both the contradictory statements were such 
♦i.„* « pi.-.-, I* •• »• , •’mco might have been made in regard 

• .• • ♦ .* in the aUeinativo ’ 

• • • ■ • • • ^ • , although tho Court “ may believe 

that on tho one or tho other occasion the prisoner swore what was not true, it is 
not a necessary consequence that ho committed perjury; for there are cases in 
wliich a person might verj' honestly and conscientiously swear to a particular 
fact from tho best of his recollection and belief, and from other circumstances at a 
subsequent time be convinced that ho was wong and swear to the reverse without 
meaning to swear falsely citlier time.”* “ The Court dealing with them {contradict- 
tory statements) should not convict unless fully satisfied that the statements are 
from every point of view irreconcilable,and if the contradiction consists in two state¬ 
ments opposed to each otboi as to matters of inference or opinion on which a man 
may take one view at one time and a contrary view at another, there can bo no 
perjury, unless he has on oath stated /acts on which his first statement was based 
and then denied these/acts on oath on a subsequent occasion'** Ordinarily it 
would be inadvisable to launch a prosecution for perjury under such circumstances 
as it compels a witness to adhere to his original he under penalty of a prosecution 
if ho tells the truth.** 

Procedure.—Not cognizable—Warrant—Bailable—Not * compoundable— 

Triable by Court of Session, or Presidency Magistrate, or first class Magistrate 


> Palani Palagan, (1902) 26 Jlad, 65, 
BhMhyam Ayy^ngar, J., dinenltenU. Tbo 
opinion of BbABhyam Ayyangar, J., is followed 
in Lachhmi Narain, (1013) 16 0. C. 81. See 
HabibuUaJi, (1884) 10 Cal. 937. 

* Palani Palagan, sup. 

* Bee Tripura Sanhir Sarhir, (1910) 14 C. 
W.N. 767. 


2 P. L. W. 176; Barkat ifaw,(1011) P. L. R 
No, 168 of 1011, P. W, R. No. 38 of lOlL 

* Favxl Din, (1021) 3 L. L. J. 442. 

* Hari Ckaran Singh, (1900) 27 CaL 455 , 
Am Band, (1004) 6 P. L. R. 261. 

* I^r Jenkins, C, J., in Bantalram Laehu 
rtfK.tl904) 6 Bern. L. R. 379, 397, 28 Bom. 
633. 

» Per Cbandavarkar, J.j in t6id, p. 382. 
'^•Dad, (1901) P. R,*No 21 of 1901- 
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thocase.i Ordinarily jfc isiuadvisable to launcl* a prosecution for perjury under 
such circumstances as will compel a witness to adhere to his original Ko under 
penalty of a prosecution if ho tells the tnith.® Whore a witness makes a state¬ 
ment which is false and at once admits this, and states what is the real' truth, ho 
should not be prosecuted for giving false evidence.® 

No Court should entertain an application to prosecute made by persons who 
are not parties to the snitout o/which tho proceedings forgiving false evidence 
arise.^ A complaint should only bo made after careful consideration, and having 
in view the ends of justice and not in order to assisttho private ends of individuals” 
It is desirable in most cases that the Court should have all the facts before it. ® 

A prosecution for perjur) should be instituted as soon as possible. An officer 
other than he who tried the case in which perjury was committed docs not act 
without jurisdiction, if ho files a complaint to prosecute, but it is very much more 
satisfactorj’that tho complaint should be made by the very judge in whoso Court 
on offence has actuallytakenplace.* 

A complaint for an offence under this section, must specify tho false evidenco 
the accused is charged with. The avact words upon ^vhich the prosecution is 
based, and tho exact offences which the Magistrate is to investigate should fac 
pointed out. ® The particular words which constitute perjury should be specified,® 
BO that the accused person should not be taken by surprise.» The accused should 
be in a position to know what atatements alleged to be false arc, 

Although notice is not invariably necessary, the grant of on order sanctioning 
prosecution is a judicial act, and there may be circumstances in which a proper 
discretion cannot be said to have been exorcised unless the persons sought to bo 
prosecuted have been given an opportunity to bo heard.** Before taking action 
against a person for fabrication of false evidence, it is necessary that ho should 
bo given an opportunity to substantiate bis allegations,*® Before filing a complaint 
against a party ho must be previously heard and a judgment formed upon 
legal evidence. In cases in which * ’’t * •• • '* * .i . 

upon a report from the Police, the ■ * . ' ' * ‘ » 

form his judgment. In cases, ho • • * * ’J • . f 

complainant and hears the evidence and acquits or discharges the accused, no notice 
to the complainant is necessar}',*® \Yhen a civil Court takes action under s. 476 to 
prosecute a person for perjury such Court ishomdto set forth in its order the 
specific assignments of perjury alleged against the accused. Failure to do so is a 
material irregularity within the meaning of s. 115 of tho Code of Civil Procedure.** 
Accused must hav'o full notice of the case against him.** Complaint to 
prosecute should not be lightly launched in cases where the Court would have to 
dotemiino tho question by merely weighing the o\-idonec on both aides.** The 


* CAjrani Lai v. Jiam Ltil, 0 

A.L.J.n. 559. 

^ » Boo Dad, No^ 21 * 


to.) 02, Ox/btrdhaRt Choalidat v. f{a6iiiiUah, 
11907) 3 C. U'. .V. 35; Setkayya r. Sunni' 
ptdi,J^325) .y. 470 


O.-Appe*) ^0. 550 of IRW ; Danuja 
{1020) 2 P. L. T. 311; Traitatya .V«A Baneryt 
T. Rad\aranJ<t». (1021)25 a >V. X, SSO. 

» K’irtlct Cl^Rdfr //oUor. (ISfJS) 9 W.B. 
(£>.) AS; DjMapiMi Xartappj, ((021) 24 
iloa. I* r- 45. 6 Bota. Ct. <X 151 
t CiuaJtr (I«d9J (0 tV.B. 

(Cr.) 41; BiodX^n Akir. (IS72) 17 VV.B. 


(1856) (8 AIL 359. 

** Setkapva r. Suhbarapudi, tOP- 
*> See SAefl-Bwri. (J8S7) (0 Mfci 232- 
»• See KasM AkuM, (1016) 59 AIL 6m. 
»» S't Baikal Ckaitdra Uka, (*»>9) 36 
CW. 808, 0 a I. J. 600. ; 

** S«r Padamtk .S'nryh r. Raiaa 
(I916J3P.L. J.23. 
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prosecution for perjury is an exceptional measure and sanction ought not to bo 
granted wJicn material has only been provided by an unnecessary examination 
or oath. Jlagistrates should not be encouraged to malcc unnecessary examinations 
on oath in order to obtain material for a prosecution for perjury in case the approver 
should subsequently resile from lus statement.^ 

A Court filing a complaint in respect of contradictory statements must be 
competent to file a complaint in respect of each of the statements. * When contradict¬ 
ory statements, forming the basis of an alternative charge of giving false evidence 
are made before different Courts, the complaint of each of those Courts is necessary 
before the Court can take cognisance of the charge of giving false evidence. “ 

A Court should not file a complaint when the case in which perjury is com¬ 
mitted has gone to a higher tribunah * 

Notice .—Where a Judge issues a notice to the accused to show cause why 
his prosecution under this section should not bo launched, he must allow sufficient 
time for the notice to ho served upon the accused and should not file a complaint 
before the notice has been served,® 

Calcutta Rule.—When, during the investigation of a complaint under Chap¬ 
ter XX of the Criminal Procedure Code, it may appear to the Magistrate that a 
witness is giving false evidence, so that criminal proceedings ogainst such witness 
are likely to be necessary, the Magistrate will exercise a sound discretion in taking 
down, Under s. 359, at least the evidence of this particular witness at length in the 
manner prescribed in ss. 30C, 357 and 360.® 

The Punjab Rulej.—The attention of allMagistratcs is called to tbe law regarding 
‘ giving or fabricating false evidence ’ contained in ss. 191 to 196 of the Indian 
Penal Code. 

2. It may add too much to the already heavy work of Magistrates to prosecute 
every person who is guilty of these offences, but it is prejudicial to the interests 
of justice to allow any gross case to pass unnoticeil. It is the duty, thereforo, 
of every judicial officer to bring every case which happens in his Court to the 
notice of the Magistrate of the District The Magistrate of the District will decide 
whetlicr a prosecution should be instituted. 

3. It sl'.ould be remembered that the provisions of s. 487 of Act V of 1891 
make it clear that a Court before which the offence of giving false evidence has 
been comnutted is precluded from trying the offence itself. 

4. Attention is also called to s. 195 of the Code of Criminal Procedure, which 
so far protects witnesses that no prosecutions arc to be instituted in the Criminal 
Courts except with the sanction of the Court before or against which the offence 
was committed, or of some other Court to which such Court is subordinate. The 
offence is one against public justice, and the prosecution is not left to the discretion 
of individuals. Such sanctions remain in force for a period of only six months, but 
the Chief Court has power, on good cause being shown, to c.xtend the time. 

5. Sub-section 7 of s. 193, clearly defines, for purposes of tliis section, to 
what Court any Court is subordinate. Thus, a District Magistrate, (or any other 


Collector of whatever grade is subordinate to the Collector. 


* Xta Bo <7yi. (1025) 3 Rtnj; 22i. 

* Sn JSfddi fiatnt 27 Jf. L.J. 

« 86 . 

* See Purt^oltam liftvar Atntn, (IP20) 23 
Boa. L. B. 1, 6 Bom. ft. C I, r.B. 


• Btrtndm Xath Das Gupta, (lOU) 18 
CW.X.J342. 

• See Vmarbfuii, (1888) Unrttx ft. ft 4(M, 
ft. B.^■o. 65 011888. 

• C. JI. ft B. & O.. Oi I, Bulo 43. r- 10. 
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G. It Jifts boon noticed that Magistrates sometimes sAiiction the prosecution 
of TfituMses for perjury in cases commiltefl to the Court of Session; such action 
is improper and is likely to projudicu either the prosecuf ion or tl»e occusod—goner* 
ally the *-*■*— n>» -.r • . . . 

hands of 
any steps 

The above-mentioned rules will have to be amended in consonance with the 
amended s. 195 of the Code of Criminal Procedure. 

When proceedings to be Inslltuled.—Proceedings under 8, 476, Criminal Procedure 
Code, should not be taken against a person for ginng false evidence or fabricating 
a fhlse document under this section until the case In which the said evidence was 
given or such document was used, has been linalb decided.* 

Charge.—franung a charge for gi^’ing folao evidence, the charge should 
bo precise. The charge should show tbo particular matter in respect of which 
the accused is put upon hia trial j and only so much of the prisoner’s statements 
ought to be set out .is is necessary* in order to show the particular false statements 
relied on by the prosecution.’ It should contain » distinct assertion with regard 
to each statement intended to bo characterised as perjury. * It should specially 
,-.1 .4. ., •* .. j k«\ving uttered, and in 

. .* ■ ’ .• ised by the accused 

■ . ; • t. . ; 8e words. * 

!': • ... .• ■ •• • • • ‘ ■■vidence to put the 

• ‘ ^ ' • • ' ' ' iviction on such n 

charge could be properly had only on proof that the accused person had made each 
and every statement contained in the document. ’ 

Tbo charge should specify not only the judicial proceeding in the course of 


and tbo occasion when the offence is committed is to give*notice not- on)y lo uio 

acc- ■ . : ■ ■ . - . 

‘ • .’idencc 

on diiierent occasions, eacn octkisivnauvutv* 4,..^^.... ■ 1 in the 

charge. ^ ^ , 

Genital Provinces Circular. —In prosecutions for giving false evidence, under 
ss. 193,194 and 195 of the Indian Penal Code, the particular statements alleged to 
be false must invariably bo set out in the charge, to enable the accused to under¬ 
stand fulh’ the offence with which be stands charged. 

{name and office of Magistrate, etc.), hereby chaige you [name of 
accused person) as follows;— . , , ^ • r 

That you, on or about tbe-day of-, at-, m the course of the trial 

of-, before-, stated in evidcnco that {merition here the Jahe sleiement) 

wHcb statement you either knew or believed to be false, or did not hebevo to e 
true, and thereby committed an offeuco punishable under s. 193 of the Indian 
Penal Code, and within the coghbcaoce of the Court of Session (or Higb Court). 


* P, a C. B. & 0 Vo». 11, No. 27, p. 187. 

* Oendan Stnyh, (1005) 3 C. L. J. 302. 

* Sootider ilohoc^y (1868) 9 W. It. (Cr.) 

25. ^ 

* Ketlettvm lAhorie, (1863) 9 IV. B. (C*'*) 
li. 

* Dondtu Moonthu, (1867) 8 \V. B. (Cr ) 

P5; MoharaJ (1871) J6 W. R (Cr.)A7. 

* Soodhun AMr,{lS72) 17 W. R. {0.)32j 


ATttnsml Don, (1672) 23 W. R. (Cr). 28 { J/» 
JShwe Ke, (1902). 1 L. B. R. 208. 

» Igab Mandal. (1900) 28 Cal. 348. 

* Biiicat,, (1868) 1 Reng. L. 

(A. Cjt. J.) 13. 

* Moharnf ilUser, sup, 

»• Itam Dhari Singh. (1917) *P‘J* J\* 

• “ Ftcodar Rent’ (^868) 9 W R (Or.) 14. 

»» C. P. O. a Ne. 70 (4). p. 28. 
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And I licrcljy direct that you be tried by the said Court on tbo said charge.^ 
Punishment,—A false statement by a witness, ns to his position or character 
ought not to be punished so severely as a false charge on a false claim." 

. . A deliberate mis-statement made in n Court of Justice, whether it tends to 
endanger the life and property of others, or to defeat and impede the progress 
of justice, is not an offence which should bo lightly passed over. But for a simple 
mis-statement from which no anch inferences can be drawn, a comparatively light 
sentence will suffice, particularly where the prisoner pleads guilty and throws 
himself at the mercy of the Court. * 

Although a person under examination as a witness is bound by his affirmation 
to tell the truth, if he is examined on a point on which he is likely to criminate 
himself, his \H)sition should bo explained to him by the Jfagistrate, as otherwise 


false *’ • ’' ." ■” *’ ^ 

r • ■'■■.!“ ‘ • ■. ■ under ss. 193, 194, 

193,’ , I, ■ ' ■. ' ■ V ■ ‘ ■ Idition to fine to be 

whipped, or to imprisonment not exceeding seven years, or to whipping and im¬ 
prisonment not exceeding five years, or to transportation for not more than seven 
years. 

Atlmpt .—^The term of imprisonment for attempting to fabricate false evidence 
for the purpose of being used in a stage of judicial proceeding cannot extend beyond 
ono-hftlf of seven years * 

194. "Wlioovcr gives or fabricates false evidence, intending 
thereby to cause, or knowing it to be likely ’ that 
" ''I tliereby cause, any person to be competed 
with jntent to pro. of anoflfenoe * wiricliis capital by the law of British 
tfaptaiXnw?” England, ® shall be punished with trans¬ 

portation for life, or with rigorous imprisonment 
for a term w’hicli may extend to ten years, and shall also be liable 
to fine; 

and if an innocent person be convicted and executed in con- 
sctpionce of such false evidence, the person who 
b(f thereby givcs sucli ful.se evidcnco shall be punished cither 

ed and executed 'vitli death or the punishment herein before 
described. 

C 0 Jf Jt E N T. 

This is an aggravated form of the offence of giving or fabricating false 
evidence made punishable by s. 193. 

To constitute an offence imdcr this section tbo accused must give false evidence 
intending thereby, that is, by giving such false evidence, to cause or knowing it to 
he likely that he will thereby, that is, byguing such false evidence, cause some 
person to be convicted of a capital offence. It is not necessary under this section 


* Cnminal I*ro«dure Code, Sch. V, xariii 
(5). 

* Htwih Cooy<iA.(1366)5 W. R.(£>.)05; 
OorinHSa/uxi, (1664) W. R. (Gap. No.) Cr. 14. 

•Gtirjoon Ahtr, (1867) 7 W. B.(Cr.)37(») 


• Jaddoonal\ (1878) 2 G L. K. 181. 

» III of 1001, as. 11 (3) (<f) and 12 (2). 

• Soondnr Pvtnaki, (1665) 3 W. R. (Cr.) 
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Court can isifertlmt it was tho intention of the accused to slick to the false 
ovidcuco nglit up to tl'o trial of the ease.’ But tho Bombay High Court has 
'v-0^3 *' in any etage of judicial proccwlin;; ” occurrine in 
8.1 are not lepoatca in this section^ tlio latter, tiicrefore, refers only to tiie final 
stage, tlmt IS, tl'O trial of the case.* AVIiert on necuaed Jmd, in a preliminary 
inquiry boforo a afagistratc, made a deposition in trhich ho falsely etated that 
he had seen the persona charged before the Sfngistrate in the act of committing a 
jnunlcr, it was hold that this section was inapplicable, as tho natural conseg uence 
of such false evidence would bo nothing graver than a committal of the persona 
cbargeil to the Court of Session, and not necessarily a conviction, and it must be 
presumed that the accused intended the natural, that is, the ordinary consequences. ® 

1. * Intending thereby to cause or knowing it lo be likely, etc.*—\\*hen tho 
proceeding in which evidence is given is ©no in which a conviction is not possible, 
it is difficult to affirm that the accused had such intention or knowledge as is neces¬ 
sary' tmder this section, A person giving false evidence before a Ma^trate holding 
a preliminary inquiry* into a charge of murder does not commit the oflence under 
tlus section. Ho may be guilty' under s. 1D3.^ The offcnco of a person accusing 
another falsely' of murder to a poUcc-ofRccr in an enquiry’ under s. 174 of tho Cri¬ 
minal Procedure Code would not fall under tliis section, tho reason being that it is 
difficult to affirm the existence of an intention to cause, or of knowledge that the 
false evidence ia lUccIy to cause, a person to be convicted of a capital offence, when 
tho proceeding in which the evidenco is given is one in which such a conviction is 
not legally possible, ‘ 

“l^Tiero a witness stated on oath before tie Sessions Court, during the trial 
of a prisoner for murder, that another had committed the murder, whereas, before 
the Magistrate he had stated, as was tho fact, that the prisoner had comnutted it, 
it was held that be was guilty under s. 193 and not imder this section, as he did not 
know that ho would cause a conviction for murder. * 


2. *.Offcncel means a thing punishable under the Code or any special or 
local law (a. 40). 

3, * Capital by the law of British India or England.*—The following offences are 
pimishablc with death under tho Penal Code~ 

' (!) Waging war against tho King (s. 121). 

(2) Abetting mutiny actually committed (s. 182). 

(3) Giving or fabricating false evidence upon which an innocent person suffers 
death {s. 194). 

(4) Murder (s. 302). 

-^{6) Abetment of suicide of a minor, or insane or intoxicated person (s. 305). 

(6) Da'coity accompanied with murder (s. 396). 

(7) Attempt to murder by a person under sentence of transportation, if hurt 
is .caused (s, 307). 

The following are capital offences under the English law:— 

(1) High treason. ’ 

(2) Murder.* 


(3) Piracy with violence- ® « 

(4) Burning or destroying ships of war, arsenals, magazmea, etc. 

(5) Several offences relating to the army and navy. 

’ » Nim Chand UooUrjte. (1873) 20 W. B. * 30 Geo. HI. e. 48; 54 Geo. IH, c. H6; 
/Cr)4l. S3 & Si Vie., c. 23,6.31. 

■ » GalaMa$. (1874) Unrep Cf. G SO, Or. • 24 & 25 e. 100,6. 1. 

Tl of 1874 * 7 Will. IV, and I Vic., «. 18, *. 2, 

'• IMd. 12 Geo. Ill, c. 24. 

* MithamtiMd, (1886) P. R. No, 32 of 1886. 44 A 45 Vic,, c. 68. bb. 4, 6 (1) HI ® 

* Muhammad Hayal, (1921) P. W. R. (Cr.) <1), 12 (1) { 20 A W Vic., c. 109, m, -7, 10. 

NV6efJ922. J3,19,30, 34 and 52 (1). 

» nardt/al, (1869) 3 Beng. L. B. {A. &. J.) 

35. 
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Amendment.*—Tlio Trords " Ity tl)p latr of British Indin or England ” ^ere 
puhftitutod for the words " hy this Code ” by Act IX of 1890, b. 140. 

PRACTICE. 

Evidence.—Prove the same points ns for s. 195 nnd further— 

That the accused when giving or faliricating the pome, intended thereby 
to cause, or hnew that it was likel}* he would thereby cause, the person in question 
to be convicte<l of capital offence under the Indian Penal Code, or under the English 
law.* ^ 

For the second clause prove further— 

(1) Tliat capital punishment was carried into effect; nnd 

(2) that tho person execute<l was an innocent person. 

Procedure.—Not cognirahle—AVarrant—Kot bailable—Not compoundable— 
Triable by Court of Session. 

Cempltlnl.—Complaint in writing of the Court before which tbo offence is 
committed or of some other Court to which such Court is subordinate is required.* 

Ckirfe.—1 (name and oj^cco/ Magistrate, etc.), hereby charge you {name of 
the accused) as follows:— 

That you, on or about the-day of-, at—, in the course of the trial 

of-, hefore—, pave false evidence (or fabricated false evidence) intending 

thereby to cause (or knowing it to be likely that you will thereby cause)—to 

be convicted of the offence of-which by tho law of British India (or England) 

is capital, and thereby committed on offence punishable under s. 194 of tho Indian 
Penal Code and within the cognizance of tho Court of Session. 

And I hereby direct that you bo tried by tho said Court on tho said charge. 

Punishment.—As for whipping, see tho "Whipping Act (IVoflfOO). As to 
the Frontier liistrict, SCO tho Frontier Crimea Regulation (III of KOI), ss. 11 (3) 
(d) and 12 (3). 

195. 'Uniocvcr <;ivos or fabricates fnlso evidence intending 
GiTing or fabri- thereby to catisc, or knowing it to be likely that 
intent thereby ca\i8C, any person to be convicted 

to”procnrB conric- of an olfcnce* wliich by the law of British India 
*^nnSbabie* England is not capital, but punishable with 

transportation o r transportation for life, or imprisonment for a term 
imprisonment, of seven years or upwards, shall be punished as a 

person convicted of that offence would be liable to be punished. 

ILLUSTRATION. 

A gives false evidence before a Court of Justice, intending thereby to cause 
Z to be convicted of a dacoity, Tbo punishment of dacoity is transportation for 
life, or rigorous imprisonment for a term which may extend to ten years, with or 
without fine. A, therefore, is liable to such transportation or imprisonment, with 
or without fine, 

COMMENT, 

This section is similar to the preceding section except as regards gravity of 
the offence in respect of which the perjury is committed. It stands midway 
between s. 193 and s. 194. 

1. * Offence ’ means anything punishable under the Code dr any special or 
local law (s. 40). 

Amendment.—^The words “ by the law of British India or England ” were 
substituted for the words “ by this Code ” by Act IX of 1890, s, 149. 

* Naurang, (1906) 3, A. L. J. R, 110 (»). alaosa, 476-476,487. 

* Criminal Procedure Code, s. 195, See 

6S 



418, 


hkvr OF CRIilES, . 


[chap. XI. 


CASES. > 

Where the accused was convicted underthiascction for burning his house with 
the object of getting another convicted of the offence, and the act was done in a 
most open manner, and no complaint was made by the accused, it was held that the 
conviction could not be upheld, because there was no evidence of intention to con¬ 
vict. ^ In the case of a person who burnt his own bouse, and charged another with 
the act, it was held that he should not be convicted under this section, but under 
e. 211. ^ ^ But where A, with a view to having B convicted, assisted in concealing 
stolen railway pins in his house and field, it was held that A was properly convicted 
of an offence under this section. ^ Where false coins were made by the accused 
only for the purpose of passing them secretly into the house of his enemy in order 
to get him into trouble, it was held that he had committed an offence xmder this 
section although ho was guilty under a. 232 or 235. * 

PRACTICE. 


Eindfnce.—^Prove the same points as for s. 193, and further— 

That the accused when giving or fabricating the same, intended thereby to 
cause, or hnew that it was likely ho would thereby cause, the person in question 
to be convicted of an offence punishable with tran.^portation for life (or imprison¬ 
ment for a term of seven years or upwards) under the Indian Penal Code or the 
English law. 

To sustain a conviction it is not only necessary to prove that the accused 
spoke falsely, but also that ho knew he was speaking falsely. ^ 

Procedure.-—Not cognizablo—Warrant—Not bailable—Not compoundsWe— 
Triable by Court of Session. 

CcapUlnt.—Complamt in writing of the Court before which the offence is 
committed or of some other Court to which it is subordinate is required.® 

Charge.—Similar to one under s. 195 except that tho offence is not capital 
but oco punishable with transportation for life or imprisonment for a term of 
seven years or upwards. 

Punfabniwt.—As for whipping, seo the Whipping Act (IV of 1909). As to 
tho Frontier District, see tl»e Frontier Crimes Regulation (III of JSOl). 

196. ^^^locver corruptly uses or attempts to uro ns true-or 
genuine evidence ‘ tvny evidence which he knows 
kno^^to to be false or fabricated,- shall be punished in 

the same manner as if l.'c gave or fabricated 

false evidence. 


COMMENT. 

TMs section makes it on offence to corruptly use ony evidence whicli the 
person using it ^ows to be false or fabricatod. There must, therefore, ho know¬ 
ledge of its falsity and in addition the element of corruption. 

The section opolies to those who make use of such evidence as is made puni-sh- 
able by es. 193, 19-1 and 195. “It must be read with as. 191 and 192, and ran 
only apply to the use of evidence which was false evidence within the meaning of 

B. 391 or fabricated evidence witldn the definition laid douTi in 8.192.”’ 

The section may include also the rase of suborning false witnesses and attempt¬ 
ing to use their eridenee. There must he a use or an attempt or offer to use tim 
evidence in a judicial proceeding or on some other occasion. 

* 51iA (1873) c K. W. T. 1S8. * A. Copaluuirmi yaidu. (IPOT)) C .M.f.T. 

« £l»7«»AW.(lfcC7)8W.P..(Ct.)C5. OK _ , ir,- 

» Fjauttkaf r.ai. (lbT7) 1 AIL 379. • Cruaiaal 1 ‘ioctilan *• _ 

tlelCiuxMi, (1912) I*. W. II. (Cf.) No. 17 1 l^r JIutchlM, 3.. tn IjtMmnj,, {IhHi)! 

oi leis. *50. 
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The section does not appty to subornation of perjury. It must bo shown 
that the accused made some use of the false evidence after it was in existence. * 

If a person calls witnesses in support of a statement wluch ho makes, and causes 
those witnesses to come into the box for the purpose of giving evidence which he 
knows to bo untrue, and they give that evidence, and the jury find that they knew 
ittobcuntruo.thatisevidenceonwhichojury may find that ho solicited them; 
but the jury must bo satisfied that he knew that the statement which they were 
called to make must bo untrue to their own knowledge. ^ 

1. ‘Corruptly uses or attempts touseas true.. .evidence.’—The word ‘ cor* 
TUptly* is applied to the doing of acts with the intent of gaming some advantage 
inconsistent with official duty or the rights of others. ® It is not intended to connote 
a motive necessarily connected with the passing of money as an inducement to the 
person impugned to use or attempt to use the fabricated evidence. An intention to 
procure a false conviction is a corrupt intention. * The desire to screen an offender 
from the legal consequences ofhis actcould well be designated a corrupt motive, 
and it would not require evidence to satisfy the Court that the witness in giving 
false evidence had that desire. The use of false evidence with the knowledge that 
it is false must ordinarily he corrupt from its very nature, and the onus lies on the 
accused to show that there are circumstances in the case which prevent its being 
corrupt. The fact that he was defending himself against a criminal charge is not 
enough. An accused person who uses fabricated evidence as genuine in his defence 
may bo liable for using it corruptly. In support of an alibi on a charge of assault 
the accused producM a cattle-pound recent and called the Patil of another 
village to prove that be was there at the time of the offence. The defence was not 
believed, and the accused was tried for corruptly using false evidence as true. 
It was held that the accused was guilty of an offence under tlus section. ^ 

The word ‘corruptly’ occurs in this section, and ss. 168, 200,219 and 220. It 
is used to denote that those whose duty it is, not to judge o! the credibility o! 
evidence, but to submit it for the consideration of judicial and other functionaries, 
on behalf of their clients, do not incur the penalties for using false evidence.*, 

The word ‘corruptly’ is not used in the sense of'fraudulently' or‘dishonestly.’ 
Where the accused used the e\idence of an Hospital Assistant and a compounder 
for the purpose of producing the out-door Register of a dispensary containing 
false entries to the effect that ho was present and treated there on certain days 
when iix reality be was not, it was held that in order to bring him within the section 
there should bavo been eridence that the two witnesses had been induced to come 
forward by some corrupt motive, e.g., bribery.’ 

2. * Any evidence which he knows to be false or fabricated.’—Tlio word 
‘6^^denco'does not include a document. Where tb© accused used in a civil suit a 
document as genuine which ho knew to be a forged document, it was held that he 
should he charged under s. 471 and not under this section. ® WTiere a person used 
in Court false documents as true besides swearing to their authenticity, he was 
held guilty of tlus offence*. Where a prisoner produced as evidence an account 
book, one page of which had been fraudulently abstracted, and another substituted 
for it, it was held that he was not guilty of the offence of attempting to use, as 
genuine, fabricated evidence, unless he Imew of the forger}* and intended to use the 
forged evidence for the purpose of affecting the decision on tho point at issue when 


' Svffvmiitt, (1882) 1 Ind. Jar. (O, 
&) 122. 


* Oviifammah, (I8C0) 3 Mad. Sn. 

* Urlagttoce. 

* Fast AhmaJ, (1015) P. It. No. I of 1914. 
P. L. R, Ko. 139 of 1914. 

* Fama Kana noffone, (1921) 23 Boo. 

L. R, 9S?, e Bobx. Cf. a 112. 


• JL & M. IM. 

» Bkautiny Jahmsin^, (1909) Crioln*] 
Applkatioa for RctmIoii Ko. 26 of 1909, 
decided on th»31»t March 1909, j>er Scott, 
C. J., and ChandaTarkar, J. Uwep Bom. 

• Kktrodt Chunder J/osumdar, (18S0) 6 

Cat 717. ' 

• Oodun LaB, (1865) 3 W. R. (Cr.) 17. 
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Uto ijook fRtidnml i A brou/rht a «utt upon ft bond nnd at flio trinl boiipIU <o 
mipport lus dftim by a IcHw /abricaiM probnbjy for tfio of f^nahVinp him 

to get <{io bond registerod. A wnft convicted under this section. It hcM 
that It iholciiOTvraafahTicaif^foTusohofoToihDllcfthtTar, itwnsno valid ohioc- 
tion to tho conyiciion. * ^ 


PRACTICK. 

Evidencc.—Provo (1} fhot the inVco of evidence in quegtion is false or 
jftDncatea. 

(2) That flio Accused iwcfj, or attempted to «.«e, such fafso or ffthricated piece 
of ovidonco. 

(S) That he used, or attempted to use, eueh evidence, aa tnie or genuine 
ftvidenco. 

(4) Tliftt when the accused uswl such evidence, or attempted to do so, he knew 
ft to ho fftfsa or fahricfttc<I. 

(C) Tliat when tlio accused so used, or attempted to do so. he acted corruptly. 

Procedure.—Kot cogniralden—‘Warrant—Bailable or not according as ffic 
offonco of giving such evidence is bailable or not—Xot compoundabTe-~Trjab]o 
by Court of Session, or Ma^istrnto, Presidency or first class. 

Complaint.—Complaint in Avriting of the Court before which the offcnco is 
committod or of some other Court to wWch it is suhordinato h required. * 

Tho compfainf must state that the accusotf knowing that a portieufar document 
was false used tho same as genuine evidence. * 

Charge.—Tho charge should contoin tho word-g "punishable under sa. 395 
and 190 of tho Indian Penal Code, etc.,” as the section does not specify accurately 
tho amount of punishment.* 

Using or attempting to use false ovidcnco are distinct ofionces and should 
bo charged separately. * 

PuDhhmettt—AB to tho Frontier district, see tho Frontier Crimes Eegulatioo 
(III of 1901). 

197. A^Tioovcr issues or signs any certificate required by law 
to bo given or signed,^ or relating to any fact of 
jiriKSf”' certiBcote is by law admissible in 

evidence, hno\Wng or believing that sne-h certificate 
is false in any material point.^ shall be punished in the same 
manner as if he gave false evidence. 

COltfWENT. 

Several laws require a cerfificate of some matter to bo given. The offence 
of certifying in any of these, knowing or believing that the certificate is false, 
is put on the same footing as tho offence of giving false evidence. 

The certificate must, however, bo false in a material point. The issuing 
or signing must be by the officer, or person auftiorized to certify. 

Ingredietxfs.—This section has two essentials.— 

1. Issuing or signing of a certificate— 

tequiied by law to be given or signed, or * 

(h) relating to a fact of which such certificate is by law aainissime m 

evidence. 


» Mvddoo Soodun Shate 11867) 7 W. B. * Kalffanji v. ^am l>fen Lola, (1524) 21 
(Crt 23. , I / L W. 6&4. 

» Lahhmaji, (1884) 7 Ifad. 289. Se« afeo • (1865) S W. R. (Cr. L.) 9, 

Sihandar Khan. (1887) 7 a. W. K. 285. * ibU, 

f Orimioat Vtocedaro Ojda, b. 195, 
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2. Such certificate must have boon issued or siguod knowing or bolioving 
tliat it is faho in an^* material pomt. , 

1. * Issues or signs any cettifteato required by law to be given or signed.*— 
The word ‘issues’ means something different from using. It is the putting 
forth for the purpose of being used, and is preliminary to it. 

‘Certlflcaie ’ U a testimony given in writing to declare or verify the truth of 
anything,^ c. g., a ccrtificato of administration,* of marriage,* of adjustment of 
decrees,* or a certificate authorizing a judgment-debtor to mortgage land ordered 
to bo sold,* or that a case is fit for appeal to tbo King in Council.® 

The word * certificate ’ docs not moan certification under this section and 
8. IDS. Tbo cottiCcatc, in respect of which a man may bo punished under this 
section and a. 19S, if it is false to his knowledge or belief, must bo cither one (a) that 
is required by law to bo given or eignod, or (6) that relates to any fact of which such 
certificate is by law admissible in evidence. One or other of those requirements 
must bo fulfilled before a man can be dealt with under this section and s. 198. 
A, purporting to represent a decree-holder in a certain suit, signed and filed a peti¬ 
tion in the Court, stating, contrary to the fact, that B, the judgment-debtor, had 
paid off the decretal amount to the decree-holder through him. B was found 

. .• II ’ * • » • Tl » « 1 .1 . 4 . . 


Acta is not a certificate witUm tao moaning of this section. ® 

‘Required by Uw to be glveo or signed.*—Several Acts require the giving of 
certificates by various functionaries, c. g., the Christian Marriage Act (XV of 
1872), 8S. 17, 41, G1; the Indian Companies Act (VII of 1913), s. 262; 
the Indian Succcssiou Act (XXXIX of 1923), s. 381, the Indian Kogistration Act 
(XVI of 1908), 8. 00; the Civil Procedure Code (Act V of 1003), 0. XXI, rr. 2, 
04; 0. XLV, r. 3; the Admmistrator-Goneral’s Act (III of ,1913), s. 31; tbs 
Legal Practitioners’ Act (XVIII of 1879), a. 7. 

2. ‘ Knowing or believing that such certificate is false in any material point.*— 
The certificate must be false m respect of a material point, falsity in any other 
respect will be of no avail. 

Intent to injure,—Under this section proof of intent to cause injury is not 
necessary.* 


Statutory application.—The Burma Steam Boilers aud Prime Movers Act t 
s. 12.1® 


CASES. 

False declaration,—-A person signed a notice of transfer of survey numbers 
in the character of his father who was dead, and the declaration to this notice was 
signed by the accused, who confirmed the assumed character. It was held that the 
accused could not be convicted under this section but could be convicted of giving 
fake information, to a public servant. * * 


Incorrect copy.—A copyist who made an incorrect copy of a document filed 
with a record was hold to have committed an offence under this section. 


Abetment of the Issue of a false eertificaie of summons.— Although there 
was no village-watchman in tbo village of the name appearing on the receipt 


* Whsrtou, 12tli Eda., p. 160, 

* Act II ol 1874, sa. 30, 37. 

» Act XV of 1872. 

* Ci?il Procedure Code 0. XXI, r. 2. 

* /6k/, r. 83. 

' Ibid, 0, XVI, r. 7. 

' Mababir Thakur. (I&IO) 23 a L. J. 423, 


20 C. W. N. 620. ’ 

• Bal Krishna Oir, (1017) 3 P. L. W. 201. 

* Utua Singh, (1878) p. B. No. 16 of 187P. 
Burtaa Act II of 1910. 

*» Mulhaiji, (1882) Uarep. Cr, a 192, 

** Dsicit Sinjh, BUp, 
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acknowledging due eorvico, the prisonor wab ncqaittod iu tbo absence of proof of 
gmlfcy knowlodgo or belief, il being,probable that be (an utter stranger in tbo 
village) was deceived by the villagers. ^ 

PRAOTICE. 

Evidence.—Prove (1) that tho documoat in question purports to bo a c 3 rti» 
ficate. 

(2) That such certificate is required by law to bo givon or signed, or that it 
related to some fact of which such certificate is by law admissible iu evidence. 

(3) That such certificate is false. 

(4) That it is false in a material point. 

(5) That the accused issued or eignod tbo same. 

(6) That he, when doing so, knew or believed, such certificate to bo false. ® 

Procedure.—Not cogmEablc—Warrant—^Bailable—Not coinpoundable—Tri¬ 
able by Court of Session, or BXagistrato, Presidency or first class. 

Charge.—I (name and office of Magistrate, etc.), hereby charge you (nam of 
the occused) as follows:— 

That you, on or about tho-day of ——, at- , issued (or signed) a certificate 

[roquirod by law to he given {or signed)] (or) [relating to--—a fact of which such 
certificate is by law admissible in evidence) knowing or believing that such certi¬ 
ficate is false in a material point, to wit —-—, and thereby committed an offence 
punishable under s. 197 of tho Indian Penal Code and within my cognizance for 
cognizance of the Court of Session.] 

And I hereby direct that you bo tried [by tbo said Court] on the said charge. 

198. Whoever corruptly uses or attempts to use any such 
U n aa true a Certificate, as a true certificate, knowing the same 
certifiSftto^knowa to to be false in any material point, shall bo punished 
ba faiso. jji game manuer as if he gave false evidence. 


COMMENT. 

This section is cennected with tbo last ecction just as a. 196 is connected with 
as. 193,194 and 195. 

PRACTICE. 

Evidence.—Provo points (1), (2), (3) and (4) as in a. 197, and further— 

(5) That such false certificate was signed or issued. 

(6) That tho accused used or attempted to use such fake ewtificato. 

(7) That ho did 80 corruptly. ...... . , . /*, 

(8) That ho, when using such false certificate, know it to bo false m a material 

**°‘“procedure.—Not cognizable—Warrant—Bailablo—Not compoundabla— 

Triable by Court of Session, or Magistrate, Presidency or first class. 

Charge.->.l (name ai\d office of Magistrate, etc.), hereby charge you {name of 

the accused) as follows:— , i 

That you, on or about tho- day of-, at-, corruptly used (or 

attempted to use) as true a certificate [requirod by law to be given onU sigaeaj 
(or) [relating to a fact of which such certificate is by law admissible m cvideneoj 

but which IS false in a material point, fo wit-. and known by you to be the aame. 

and thereby committed an offence pai^haUo under s. 193 of the Indian lenal 
Code and witU'm my cogmzance [or cognizance of the Court of S«sienJ._ 

And I hereby direct that you be tried [by the said Court] on tbo said charge. 


* (liW) 3 >v. R. (Cf.) 3^* 


* /Wet. 
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199. Whoever, in any declaration made or subscribed by 
him, which declaration any Court of Justice, or 
infdMn dwiarSion p''blic seivant ot Other person, is bound or 
which is by law authorized by law to receive as evidence ^ of any 
der?ce*^'° ^ makes any statement which is false, and 

which he either knows or believes to be false or 
docs not believe to be true,- touching any point material to the 
object for which the declaration is made or used,^ shall be punished 
in the same manner as if he gave false evidence. 

COMMENT. 

Object.—“ It was intended by tbo section to make the penalty attacked to 
tl'o offence of giving false evidence applicable to declarations which, although 
not compellable, have, on being made, the same effect as the compulsory declara¬ 
tions referred to in ss. 51 and 191.”* It subjects any person who makes a false 
declaration, which declaration may bo used as evidence of the matters stated in 
it, to the penalties for perjury. Section 191 deals with compulsory declarations, 
this section treats of voluntarily false declarations. 

Ingredients.—This section requires three essentials.— 

1. Making of a declaration wluch a Court or a public servant is bound or 
authorized by law to receive in evidence. 

2. Making of a false statement in such declaration knowing or believing 
it to bo false. 

’ ‘ ‘ , . .. • • • jjjjy point material to the object 

I 'D'' "...vl*' .rt of Justice or public lervanl 

or other person is bound or authorized by law to receive as evidence. 

‘ Declaration ’ means any statement of fact m the form simply of a declaration, 
which, for the purpose of proof of the fact declared to, has by itself all the legal force 
of evidence given on oath or tho solemn affirmation substituted for an oath ; in 
short, a declaration receivable in lieu of personal testimony.* A statement mado 
by a witness in a criminal trial not upon oath or solemn affirmation is not a 
declaration. * 

See also Explanation to s. 200 as to tbo meaning of * declaration.’ 

'Court olJustice.*—Sees. 20, supra. 

'Public servant.'—See e. 21, supra. 

'Bound or authorized by law to receive as evidence.'—A declaration must bo 
one which is admissible in evidence, and which tho Court before which it is filed is 
bound or authroizedby law to receive in evidence.* It includes as affidavit in cases 
in which evidence may be given by affidavit. * A person making on oath a false 
statement in the nature of an affidavit in tho course of a criminal proceeding before 


* Per Scotland, C. J , and EUis, J., la A, 
Vtdam»lt». (l^CS) 4 31. H a 1S5. 

* Ibid, TV 1S7 ; //mai7,(ieU) 8 B. L. T. 83. 

* Ibul. 

* Kam (ISIS) 35 AIL 5». 

* Pahniappt CAcU* T. J nMrulaf 
(1001) 14 31. L. J. 71. 


• tivar CkuKdtr CaAo. (1857) 14 CaL C33 ; 
Ramataiemf Cluay, (1002) 1 Weir 178. 

» Ckaitdt Ptfikad r. Abdur Pahnan. (180») 
Cal 131. ' 

\P.am P.{m: iTcwyr, (USO) 7 C L K. 
536w 
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jmlM-i liii oviflrriicQ 1.0 Riven undw tiic wnction of nn oath on tho Holy Ocwpcl* 
JI tho Court or i>ublic ^cryntil m not rtuthorireil by nny provlibn of tlio law, or nn> 
ruica linving tho forco of law, to receive n clectaratlon in ovidonco hut does receive 
one, the person making it will not he HahK* Ti.e neewed made n /also declara¬ 
tion hoforc a Jtamlatdar w,th a view lo ohtain a certificate o( solvcncv for tho 
purpose of K.^iinnii a licence from tho Ahknri authorities. It was held that no 
offonca wus conunitfod under (fi« aoclion inasmuch as no Court or public servant 
hound Of ftuthofUed by law to receive the declaration in evidence.* 
himilarly, whoro the nccuied reported falsely to a Itovcnuo Surveyor that his father 
had diwi, in order to liavo his own name entered in tho rovenoo roaster as owner of 
n certain Rardon and lands, it sv.vs hold that he had cornrnitted an oflonco under 
8. 183 and not under this section. * 

2. * Makes any sUlement which is false and which he either knows or believes 
to be false, etc/—^Tiioro must he n delibcrato false statement, 

3. * Touching any point materia! to the object for which the declaration is 
made.’—This provision as to provinR raatoriality shows that the section lias no 
Tcferenco to the examination of tho witness in a judicial proceeding.* 

Applications for execution.—Tois section does not apply to applications for 
o.Tccutfon containing falio nvcrrnenti.* 

Tho Special Marriage Act Iff of 1872.—Kvery person making, signing or ottest- 
ing any declaration or cortificuto proacrihoti by thU Act, containing a statement 
which is false, and which ho either knows or believes lo bo faUo or does not believe 
to be true, ahall bo dcomod guilty of tho offonco described in this section (s. 31). 

IMiACTICK. 

Evidence.—Provo (1) ti.at tho accused made, or tuibscribud tho dccfsraUou in 
question. 

(2) That tt Court of Justice, otc., was bound or authorized to receive auoh 
declaration os evidence. 

(3) That tho accused made tho statomontin question con tamed insuoU dcclara* 
tion. 

(4) That such statomont is (also. 

(5) That such false statement touched a point matorial to the object of such 
declaration. 

(6) That wbon making such false statomont, the accused know that it was 
false, or believed it to be false, or did not bcHove it to bo true. 

Procedure.—Not cognizablo—Warrant—Bailable—Not compoundable— 

Triable by Court of Session, or Magistrate, Presidency or first class.’ 

Complaint.—Complaint in writing of tbo Court before which the offence is 
committed or of some other Court to whii* it is subordinate ta required. * There 
must be proper materials before an action is taken.® 

Charge. —Tile accused is entitled to know tho exact words which are alleged to 
have been used by him and which are sought to bo made the subject of a charge of 
perjury. * 

The charge sliould run thus: 

I {nams and office of Magistrate, etc.), hereby charge you (name of accitsea) 
aa follows:— 


i A. r*fawu«tt,{i868 ) 4 IL H. 0. 185. 

■r Aftdul Majid v. Krishna Lai Nag, {18W) 
30,C*L 724; /«m»- Chander Gaho, (1887) 14 
Oil. «>53. , „ 

* Bajappa Ramappa Kalal, (iQ15) *7 

Bom. b. I». -32, 3 Bom. Cr. C. 43. 


* (1B14)SB. bT. 82. 

* .1. VedamuUu, sup. 

‘ Bapttji Dayaram, (18S0) 10 Bom. -88. 

* Cnta.'^P. C, 8. 195 Seo m. 476-478, 487. 

* JSeo Abdal Wahkd Khan v. Abdallah 
i:a<»«,(ll>33) 21 A L. J. R. 211. 

* tbU. 
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That you, on or about the — day of-, nt-, in a declaration mado 

(or subscribed) by you before-•, mado a false statement, which you knew (or 

believed) to be false or did not believe to be true, touching n point material to the 

object for which the declaration was made, to wit- , and which declaration was 

by law receivable as evidence, and thereby committctl an offence punishable under 
8.199 of the Indian I’onal Code and within [my cognizance] (or) [cognizance of the 
Court of Session]. 

And I hereby direct that you be tried [by the said Court] on the said charge. 

200, ’WHiocvcr corruptly uses or attempts to use as tnio any 
Usin astruoBuch dcclnratiou, Icnowiiig tlic saiiic to be false in 

dccUratioa knowing auy material poiut, shall bo pimishcd in the same 
it to bo false. manner as if he gave false evidence. 

Explanalion.—X declaration which is inadmissible merely 
upon the ground of some informality, is a declaration within the 
meaning of sections 199 and 200. 

COMMENT. 

This section bears tbo samo relation to tho last section as e. 19S docs to s. 107 
or B. 19G to ss. 193,101 and 103. Tho person who uses a false declaration is made 
liable as one who makes it. 

PRACTICE. 

EvHenee.—Prove (1) that tho dcelaration is false. 

(3) Tliat a Court of Justice, otc., was bound or autliroized by law to receive 
the eamc in evidonco. 

(3) That such declaration is false m a material point. 

(4) That the accused mado such false dcclaratiou, or attempted to do so. 

(D) That ho did as in (4) corruptly. 

(6) That when he so used or attempted to use the same, ho knew of the falsouoss 
thereof. 

Procedure.—Not cognizable—Warrant—Bailable—Not compoundablo— 
Triable by Court of Session, or Magbtratc, Presidency or first class. 

Complalat.—Complaint in writing of the Court before which the offcnco is 
committed or some other Court to which it is auhordinato is requited* ^ 

Charge—See a. 109. 

Punishment.—As for whipping, see the AVhipping Act (IV of 1909). 

201. Whoever, knowing or having reason to believo that 
an offence has been committed,* causes any evi- 
p.“.“S oi'lriden™ commission o£ that offence to dis- 

of offence, or giving appear, With tho iiiteution of screening the 
oS™<Jer“ from legal pnnishment, or with that 
intention gives any information respecting the 
offence which he knows or believes to be false, 

shall, if the offence which he knows or believes to have been 

if a capital Committed is punishable with death, be punished 
with imprisonment of either description for a 
term which may extend to seven ycare, and shall also bo liable 
to flue; 


* See Criminal Procedura Codp, v. 195. 
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unloss Ms evidonco bo given under tb» oancHon of on oath on the Holy Gospel.' 
If the Court or x>ublic servant is not authorized by any provision of the la^v, or any 
rules having the force of iaw”, to rocofvo a dociarafion in evidence but does receive 
one, the person makins it will not be liable.' The accused made a false decfara- 
tion before a Mamlatdor with a view to obtain a certificate of solvency for the 
purpose of securing a licence from tbo Abkari authorities. It was hold that no 
offence was committed under this section inasmuch as no Court or public servant 
was either bound or authorized by law to receive the declaration in evidence.® 
Siradarly, where the accused reported falsely to a Revenue Surveyor that his father 
had died, in order to have his own name entered in the revenue register as owner of 
a certain garden and lands, it was held that ho had committed an offence under 
8.182 and not under this section.^ 

2. * Makes any sialemenl which is false and which he either knows or believes 
to be false, etc.There must be a deliberate false statement. 

3. * Touching any point material to (he object for which the declaration is 
made.*—This provision as to proving materiality shows that the section has no 
reference to the examination of the witness in o judicial proceeding.® 

Applications for execution.—-This section does not apply to applications for 
ojTccution coutaifUQg false avermeats. • 

The Special Marriage Act III of 1872.—^Every person making, signing or attest* 
fng any declaration or certificate prescribed by this Art, coatsiaiag a statement 
which is false, and which he either knows or believes to bo false or does not believe 
to bo true, shall bo deemed guilty of the offence described in this section (s. 31). 

PRAOTI€K. 

Rvidence .—Veavo (1} that the accused made, or subscribed tljo declaration in 

q^ue-ition. . , . , 

(2) That a Court of Justice, etc., was bound or authorized to receive such 
declaration as evidence. 

(3) That the accused made the statement in question contamed in such dcclara- 
tion. 

(4) That such statement is false. 

(fi) That such false statement touched a point matorial to the object of such 
declaration. 

{(3) That when making such false statement, the accused knew that it was 
false, or believed it to he ialso, or did not believe it to bo true. 

Procedure.—'Not cognizable—^Warrant—^Bailable—Not compoandablc— 

Triable by Court of Session, or Magistrate, Presidency or first class. ’ 

Complaint.—Complaint in writing of tbo Coart before which the offence is 
committed or of some other Court to which it is subordinate is required.® There 
must bo jiropcr materials before on action is taken.® 

Charge.— The accused is entitled to know the exact words which arc alleged to 

have been used by him and which are sought to bo made the subject of a charge ol 
perjury. * 

The charge should run thus: ,, 

I (noms and ojfice 0 / Jlajislrale, etc.), hereby charge you (name oj a^eatea) 
as follows;— 


* A. redanutluUlSGS) 4 .U II. a 185. 

* Ab'tul -ilajul r, Krhhit^ Lot A’a^. (1895) 
i(* CaL 7'Jii /twur CAan-lef OuAo, (1887) 14 
CaI n53. 

» Hyoupo JUnrtpp't KfiLit, ( 1015 ) 17 
Jioa. L. 7 lioa. Cf- a 43. 


• (IBU)eB. r. T.S2. 

• .1. Vedam^Utt, sun. „ _ „„„ 

• aWsl ALtn r. AbdxlUih 

JHUMH. 91 A. L. J. P»' 311. 

• Ibid. 
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That you, on or about the-5ay of- , at-, in a declaration made 

(or subscribed) by you before-, made a false statement, which you knew (or 

believed) to be false or did not believe to be true, touching a point material to the 

object for which the declaration was made, to wit-, and which declaration was 

by law receivable as evidence, and thereby committed an offence punwhablo under 
B. 199 of the Indian Penal Code and within [my cognizance] (or) [cognizance of the 
Court of Session]. 

And I hereby direct that you be tried [by the said Court] on the said charge. 

200. Whoever corruptly uses or attempts to use as tnie any 
Using as true such declaration, knmving the same to be false in 

declaration knowing any material poiut, sliall be punished in the same 
It to to false. manner as i[ he gave false evidence. 

Explanation.—A declaration which is inadmissible merely 
upon the ground of some informality, is a declaration within the 
meaning of sections 199 and 200. 

COHMEN T. 

This section bears tbo same relation to tho last section as B. 198 docs tos. 197 
or 8. 196 to Es. 193,191 and 195. The person who uses a false declaration is made 
liable as one who makes it. 

PRACTICE. 

Evidence.—Prove (1) that the deelaration is false. 

(2) That a Court of Justice, etc., tvas bouud or autliroized by law to rocoivo 
the same in evidence. 

(3) That such declaration is false in a material poiut 

(4) Tiiat the accused made such false declaration, or attempted to do so. 

(6) That ho did as in (4) corruptly. 

(6) That when he so used or attempted to use the same, he knew of the falseness 
thereof. 

Procedure.—Not cognizable—Warrant—Bailable—Not compoundable—• 
Triable by Court of Session, or Magistrate, Presidency or first class. 

CompWnU—Complaint in writing of the Court before wluch the offcoco is 
committed or some other Court to which it is subordmato is required. ^ 

Chirge.—Seo s. 199. 

Punishment.—'As for whipping, see the Whipping Act (H' of 1909). 

201. Whoever, knowing or Imviiig reason to believe that 
an offence 1ms been committed,’ causes any evi- 
p.“'ouJia‘a™ deuce of the commission of that offence to dis- 
of offence, or giving appear, uitli thc iiitciitioii of scrccuin" tlic 
pff«nder= from legal punislimcnt, or witir tliat 
intention gives any information rc.specting the 
ofieiice which lie knows or believes to be false, 

shall, if the offence which he knou's or believes to hare been 

If» capital committed is punishable tvith dcatli, be punished 
with imprisonment of cither description for a 
term whicli ma)' extend to seven years, and shall also be liable 
to fine; 




I Sn Gcidioal pcwnvdota Gud.v,«, IQj. 
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iiiul if tlio offoiico IB jmiiishahJc witii transportation for life, 

Iransporlatlou; } Carej 8/iail DC JHllllsllca Wltll llliprisoiimoilt of 

either description for n tcrin wliich niav c.xtcnd 
to three yours, and simll also bo liable to fine ; 

and if tiie offence is pumshublc with iinpriaomncnt for any 
{{punishabip with tcmi not extcudiiig to tcii ycais, shall be punished 
““Prisomnent of tlic description provided 
for the OHcucc, for a term which may extend 
to one-fourth part of the longest term of the iinprisonmont provided 
tor the offence, or with fine, or with both. 


ILtUSTRATIOS. 


A, knowiof* fh".* P,! 

o! screening B . •• • *.•!.'••• r • 

for sQvon years . . ii- ■ , : • 

COMMENT. 

Objtci.—This section relates to tho destruction of any evidence of the com- 
misaion of an offence, anti includes also tho giving of false information with the 
intention of screening an offender. Soctions 203 and 203 relate to the giving or 
omitting to give such information, and a. 201, to tho destruction of documentary 
ovidouco. There ace three groups of sections in tho Code relating to the cjvjnrf 
information. Firstly, ss. 118-120 deal with• .-i. 

offonco; secondly,ss. 170, 177, 181 / • . • ' ‘ . ■ ; 

with giving of false infonnation: ;.•!** ’ . • ’ ' ‘ .. o^usuig 

disappearance of ovidcnco. 

This section is intended to roach acts to which ss. 193-1D5 do not e.ttend, 
and not to include acts falling under those sections.^ This section is an attempt 
to define tho position known in English law as that of on accessory after the fact. 
It is settled law that a pciacipal cannot bo convicted os an accessory after the 
fact. ® 

Principle.—•IVhcnevor an offence has actually boon committed j, 

other than the offender, knowin"- . • . . ■ ‘ m 


‘■.i' 0 . -o-uia section does not refer to cases where a person causes tho dis- 
appeatauca of evidence of an offence committed by himself, nor can a person be 
convicted of abetting such.® But it applies to persons other than the actual 
criminals who, by tboir causing evidence to disappear, assist the principals in 
escaping the consequences of their offence.® It does not apply to a case where the 
person, who is the probable or possible offender, makes statements exculpating 
himself by inculpating another.® Whero, notwithstanding circumstances of 


* Mustaintnai Shartna, (1884) P. R. Wo. 

42 of 1884. ^ 

* J^aman/a l>h»pl, (1915) 23 C. It. J. 333, 
20 C. W. N. 165. 

s Kashinath Dhilar, (1871) 8 B. H. G (G;- 
C.) 126; Gkana$hafn Jiamaehandrti Manirt, 
(1906) 8 Bom. B. R. C38; Ram Khilawan, 
(1906) 28 All. 705; Ghaaia Kattal, (1899) J2 
a r. I* R-(Cr.) 17. _ „ .^V 

* Samaoonder Sftooiar, (1867) 7 TT. B. (Or.) 
62,t(1866) 6 W. R. (Cr. L) 6; Kiahna, (1880) 


3 All. 713; laUt, (1885) 7 All. 749; Vunaar, 
(1886) 8 All. 252} forap Ali. (1895) 22 Cal. 
038; J'rtli/sKrf.iff, (1877) P. R. No. 4 
of 1877; M<r Afzal. (1881) P. B. No. 25 of 
1881} Ramaswami Qoundan, (1903) 27 Mad. 
271; Ahmady (1024) 1 B. C. 454; Kudaon, 
(1925) 21 N. L, Ii. 60. But see Lamb'jo, 
(1895) Unrep. Cr. G 799, Cr. R. No. 56 of 
1895. 

* SekaJa Bibi, (1881) C CsL 789. 
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pravo suspicion, it is impossible on tbo record, as it stands, to hold that a person 
is the murderer or one of tho murderers, his conviction under this section 
and 8, 203 is not vitiated by tho existence ol such circumstances. ^ 

1. * Knowing or having reason (o believe that an offence has been committed.’— 
It must bo proved that an offence, tho evidence of which the accused is charged 
with causing to disappear, has actually been committed,* and that tho occused 
know, or had information sufficient to lead him to believe, that tho offenco had been 
committed.’ Under tho Code no man can bo tried for any delusion or misconcep¬ 
tion of mind, however culpable and criminal such delusion or misconception may 
appear to bo.’ Tho wori ' knowing or having reason to boliove ’ conclusively 
negative and preclude tho view that tho provisions of this section are applicable 
in cases in which an offonco has not boon committed. For, it is impossible for any 
one to know, or to have reason, or eufflcioat cause, to boUovo that an offonco has 
been committed when it has not been committed. A person may fancy that ho 
knows or has reason to believe an offence to have been committed, when it has not 
been committed, but bo is mistaken in so fancying. Ho may, under the influence 
of such a nustako, remove something which ho supposes to have been committed, 
and ho may be morally blamahio for so doing. But it is beyond tbo province of 
criminal legislation to punish a man for a delusion, or oven for an act which has not 
caused any actual harm to the public or any individual member of society.® 

As to tbo word 'offence,' see Expln. to s. 203, infra. 

2. ' Causes any evidence of the commission of that offence to disappear with 
the intention of screening the offender.*—Tbo expression ‘ any evidcnco of the 
comoUsstoa of that offence' clearly refers, not to evidence in the extensive sense in 
which that word U used in tho Indian Evidence Act, but to ovidenco in its primary 
sense as meaning anything that is likely to make tho crime evident such as tbo 
existence of a wounded corpse, or of blood stains, fabricated documents or similar 
material objects indicating that an offonco had been committed. The statomouts 
of a witness and Panebnamas do not...constitute such evidence.' The act 
committed must have been done with tho intention of screening the offender from 
legal punishment: mere knowledge that it is likely to do so is not sufficient. ’ A 
person cannot be convicted of screening an offender when the offender himself has 
been tried and acquitted of the offence,® or when tho offenco is that of suicide.® 

AVhero a person, through fear, did not interpose to prevent the commission 
of a murder, and afterwards helped tho murderers in concealing the body, it was 
held that ho was not guilty of abetment of murder, but was guilty of an offence 
under this section.A person who assists tbe actual murderers in removing the 
corpse of their victim to a distance from tho place where tbo murder was committed 
is primafacie guilty of an offenco under this section, until ho can establish that ho 
acted under compulsion.*^ But whero tho accus^, finding in her house the 
dead body of a girl, who had been murdered by her son, locked tho outer door 
without moving the corpse or concealing it, it was hold that she was not guilty 
of an offence under this section. *’ 

Offender bimselt causing the disappearance o( evidence not liable.—‘Where a person 
pushed a woman, and she fell into a boat and died instantaneously, and after¬ 
wards tbe prisoner set the boat with tho corpse in it afloat down the river, and so 
concealed the evidence of lus offence*’; oiid where A and B, after causing tho death 


* Teprinaaa, (1018) 48 Cal. 427. 

* Abdul Kadir, (1880) 3 All 279, r. b. 

* 3/afuti Miiser, (1885) 11 Cal. 619. 

* Abdul Kadir, Bup. 

* Ibid. 

* AnrtflAaa JXoAamatlliAQu, (192\) 23 
Bom. L. B. 823, 6 Bom. Cr. C. 72. 

* TooUUt Rai, (1873) 5 N. W. p. 18«; 
Pelioo Nushyo, (1865) 2 W. B. (Cr.) 43. 


* Abdul Kadif, sup. 

• Tkalri, (1011) P. W, R. (Cr.) No. 17 ot 
1011 

t* /Y-f.. .Jt _ n. - n . J., 

XI . . ' ■ . . , 
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62 . ' ’ ' ■ 
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ot U in Ifn m»m M C's Iwlr (o U* Ki>M, < ii w»,i!,at no oil,vie,< un.lor tiiii 
BccllOll \tM comuulloit. 

Ktrplnr oul ol lh« .ly a wilntil ta Ifti coaiBilxIan of an cStutli no! (aoi!*? 
dlupptarante et ttW(nct.-«li.'to tin. oc<:o<,^J luving Miion to Minro timl a 
imitJot !md I.M-n roinmill.-il an,! that H, tl,o wj!, „( ,i,„ ,„ut<i.r,>,l m ni, wai mm 
ol llio lad, took I! away Itnm tlo. nlUyo wlKto it wa. Iil„.ly Hat in.iiiiriM wouM 
ba tnida, nn>l kni't l.-r mil of tin- way at,<,u[,| informilion. it wn, IwM 

that tho lo n out of tUo w.»y irJio wai of 

knuwloago of tliP oaMifrent-.^ of a erjm« utv{ who wa« hkriy to conimuuicAto that 
knotthlg,^ to othrrn, did not nmouof to c^attri^ dtupiv.iruncxj of ovtdcnco within 
tho mwnitjg of the l.iw. ’ 

Accessory offence.-^A convirtion of tho acc<»^iory ofTonco under this section 
i'* nolilh^nf wi'ft'Jy hut not proved oradmittc^f, that the 

ttccusod coiumitU'd, or Wtw on^ of the sovipfAl jvrsom who committ»*iI, tho principal 
olToncc. * person can h« cliat^<\l with the offeuco of murder, and, in tho 
uUornutivff, with tho oJTonce ol c.tiutti^ os'itUnco to tltttjiptMr with the intention of 
sctconiujj tlio oficnder.* The mere f.ict that tho accused U prohahlv* or pos¬ 
sibly tl'o principal offender does not prevent his convictioK.* VVhcfy an accused 
pewon has been nc<juitle<l ol a ch.af|’oof committing n crimo, the fact that ho had 
boon auapocU'd amf trieti of tho principat ofTenco wuuM not prevent his conviction 
under this *cclton, if there is clear proof that ho lias caused ovidetico to disappear 
in order to ocrcen some unknown offender from le^ai punisUment.* 

The Calcutta iligh Court does not aharo this view, Jt has h&Jd that this 
section uppUea merely to tho penon who screens tho principal or actual offondor and 
uotto tho principal ot ucluid offomlct hiratoU. Tho accused iu that caso wore 
olmrgial witli murder, and also with causing Iho <Usappcatu«ca of tho cori>so of tho 
docoased with tho intention of ocrccning Uto murderer from puaishmoat under this 
section. Too ovidonco for tiio prosecution i>oiflted coDclusivoly to one or other of 
thorn boing tho actual murderer; but it was imposalblo upon tho ovidonco to say 
which of them caused tho dcntlu Taey woco acquitted of the charge of m^der» 
but convicted of the charge under this section. It was hold that tho conviction 
could not stand. ’ 

PUACTI CB. 

Evidence.—Vtovo (1) that au ofFonco has Lcoa committed.* Moeo rtitaouc of 
euapiciou is not sulbciont. ® « i 

(2) That tho accused knew, or bad reason to bouovo, that such otlonce uas 

boon commuted.^® , ^ i- ti 

{3J That tho accused caused evidence thereof to disappear; or gavofaiso 
information roapootiug such offonco, knowing or having mason to bolwvo, tho sama 

to accused did as in (3) with intent to screen tho offender from legal 

punishment.^* 

The following must bo proved as an aggravating circumstaaco 

(5) That tho oSenco in question was punishable with death, or transportatioa 
for life, or with imprisonment extending to ton years. 


» JCtsina, (iSSO) 2 AU. 713. 

* MaJidiiwad liiikah, (IBS'-) 1*. R. ^e. »» 

* {1895) Cr. R. No 50 of 1893, 
Unrep. Or. U 709, Muddun Mohun S<w. 
(1807) 7 \V. 11. (Cr ) 22 j iVaira, {1902} P. ». 
Js'o. 0 of 1902. 

* //an/fwppo Rudrapp», (1023) 25 Bom. 
h. 11. 231,7 Bom. Cr. C. 58. 

« Auivj Ki/atoZan, (1902} 1 XfcB.l*.5l6. 

* BmU, (1903) P. K. No, 1 ol IfiOi. 


» Torap, AJi, (IS93}22 Ciil. 038; Sumaala 
Dkuai, (lOlO) 20 0, \V. N. 103. 23 C. b J. 
333 

• J/uftf Stnjh, (18W)P. H. No. 19 of ISOJ. 

• JCandtpariLaH^hiitanM, {I883J 1 neir 
ISO. 

Tam Ohand, (1867) P. R. No. 7 ofiSGT. 
* 1 (1865)2 W, R.fCr. L.) I; Surdut Surma, 
(1867) 8 \V. R. (Cr.) OS. 

StAbra>na>tya (1866) 3 II. H. 0. 

25lj Jf«r^/«il,{188l)P.R.No.25of 1881. 
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Procedure.—Not copnizablo—^Warrant—Bailable—Not compoundable— 
Triable br Court of Session, in cases falling under the first clause; by Court of 
Session, or Presidency Magistrate, or first class Magistrate, in cases falling under the 
second; and by Magistrate, Presidency or first class, or by Court by which the 
offence is triable in cases falling under the third. 

Five persons were charged under s. 302 with murder, and two of them were 
convicted. The evidence established that the other three had assisted in ^emo^^ng 
the body, knowing that a murder had been committed. Without any further 
charge being made, they ’ ’• ■■*"* ' - '* ' ■ ' ’'sappear* 

anco of evidence. It was' ' • • ' ' . having 

been made was warrants . ‘ • 

Charge.— {name and office of Magistrate, etc.), hereby charge you {name of 
the accused) as follows:— 

That you, on or about the——day of-, at-, knowing {or having reason 

to believe) that certain offence, to wit——, punishable with-, has been com¬ 
mitted, did cause certain evidence of the said offenro to disappear, to wit-^-, 

[or knowingly gave false information, to wit-] with the intention of screening 

the said (name of the j)crson committing the offence) from legal punishment, and 
thereby committed an offence punishable under s. 201 of tho Indian Penal Code, 
and within my cogniranco {or cognizance of tho Court of Session). 

And I hereby direct that you be tried (by tho said Court] (t« eases tried hy 
Magistrate omit these words) on the said charge. 

Punlshmea^—As to the Frontier District, see the Frontier Crimes Regulation 
(III of 1901). 

202. ^\^’.oeve^, knowing or having reason to believe that 
intentfoB&i omia* o-H offcnce has hcen committed.^ intentionally 
rion to pire infoma. omits to give anv information respecting that 
pe*non bound w offoncc wlitcli lic is legally bound - tn give, shall 
h’f®- ho punished with imprisonment of cither descrip¬ 

tion for a term which may extend to si.t months, or with fine, or 
with both. 

COMMENT. 

This section punishes tlio illegal omission.^ of those who arc by some law hound 
to give information, when such omissions arc intentional. It is analogous to s. 176. 
The offence under it will generally be committed by public son'nnts and private 
persons bound to give information under cs. 44 and 45 of tho Criminal Procedure 
Code. 

1. * Knowing or having reason to believe that an offence has been commit* 
ted.’—Under this section, where the corpus delicti is not established, there can 
bo no conviction for intentional omission to give information respecting an offence 
which has not been proved to have been committed.* 

As to the definition of 'offence,' see Ezpin. to s. 203, infra. 

^Mierc a Police Patel failed to report the arrival at his village of dacoits and 
supplied them with food and drink, it was held that he could not be convicted 
under tliis section as there was nothing to show that an offence was committed br 
persons who visited the village.* W.cre, from (he fact of the Police Patel ordering 
(he lullanii to write a report regarding a suspicious death in his village, lii.s good 
faith was apparent, and it did not appear that he had an intention to omit tho 
report, it was held illegal to convict him of an intention to evade the law about 
tho first report. * 

2. ' legally bound.*—See s. 43, tvpra. 

» liegn. (1025) f. Uh. 220 « jai;a,(lRSl) rnren. Cr. C. IfO. 

» fiam (1SC5)4 W. K, (Cr.)29. • J/laJw Eolojt, (16t'5) Umej.. Ct. C, 7S1 
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PHACriOE. 

EvidcMc.-Provo (1) that the oBeuco, which was not informed ahont, has 
been eomimtted.*^ " 

(2) TbattKeaccusedknew, or bndimon to believe, that sucb offence bad been 
committed, * 

(3) That bo omitted to give information tbereof, 

(4) That sucb omission was intentional. 

^ (5) That the accused was legally bound to giro the information which he 
omitted to give. ® 


Proc, V..- .• . V.’*. ? -- 

Triable I. " •• ‘ . 

See* ‘ ‘ 


^ ' Vi' compoimdsble— 

iBiy trial. 


203. Whoever/ knowing or Jiaving reason to believe ^ that 
Giving false o^^ence has been committed * gives any informa- 
infomation Kspect* tioix respecting that offence whicli he knows or 
mftted believes to he false/ shall he punished with im¬ 

prisonment of either description for a term which 
may e.vtend to two years, or with fine, or irith both. 

Explanation ,—In sections 201 and 202 and in this section 
the word ‘ offence ’ includes any act committed at any place out 
of British India, which, if committed in British India, would bo 
punishable under any of the following sections, namely, 302, 304, 
382, 302, 393, 394, 395, 396, 397, 398, 309, 402, 436, 436, 
449, 450, 457, 458, 450 and 460. 

COMMENT. 

Principle.—A pereon who knowing that an offence bos been committed volun- 
teere intonnation which he knows or believes to bo false, obatnicts justice, and is 
therefore punished whether any intention to ecrcen the offender can bo proved 
against Mm or not, and whatoror bo tho offence whidi the latter has committed. 

Object,—-The object of the legislature is not to insitto general veracify or 
the making of correct statements in regard to supposed offences, or offences the 
commission of which might be falsely or incorrectly reported, but to discourage 
and pimish tbo giving of false information to the police in regard to offences which 
were actually committed, end wMch the person charged knew, or had reason to 
believe, had been actually committed,* 

1. * Whoever.—That is, a person other than the offender. 

2. * Reason to believe.*—See s. 26, supra. A belief that on offence has 
vo^ probably been committed U not enough. 

3. * An offence has been eommitted. —It must be proved not only that 

- — commit* 

. , - ■ »accused knew 

.. . . • ■ « ■ ■ roitted.* 


> Sotnanmn* l7Jayaii, (ISIH) 1 WHr 181. 
« .Vfa Satr, .Vpo Po On, (ISOt) II Bom» 
15. 

• danj ifi)oJtAapaJiya, flS'TJ) 

ISW*. R. (CSr.iai; SUr J/miantmadL (J5S*J 
P.R.Ka20rf tSSTiJfirJ/sal, (IBal)P. B* 


No. 25 of 1881. ^ ^ 

• i/oyaaro»« Pfl/re, ff872J t^* R* (Cr-) 
68. B« TrprintMa, 

* Joynarain Patra,tnj>.i (1883)2 W. R. 
fCr. L.) I. 
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Tho word ‘offence’ licro denote.^ a thing pimidmlde under the Code or any 
special or local law (s. 40). 

4. ‘Gives any information.. .which he knows or believes to be false.*— 
Wilful pivinp of fal«c information in respect of the commission of an offonro is made 
punwhablo. 

Wiere a body was found with wounds on the neck and throat which indicated 
that the deceased had met with foul play, and a snllngo watchman having 
inspected the bodv informed at the/Anna that the dece.'iseel had died of cbolorn 
and there was nothing suspicious in the appearanen of tUo body, ho was convicted 
under this section.' 

Statement to police.—This section does not apply to the case of a person wlio 
gives fnl.se evidence os a witness to the poUco in the course of their investigation in 
reply to questions pul to him. It only contemplates information volunteered by 
some person. Where the accused, while being eiamined by the police in answer 
to questions put to him, falsely etateil that certain persons had committed theft and 
melted stolen property, it was held tl-at he could not ho convicted under this 
section.* 


Explanation.—Tlic E.tplanation to this section was added by Act III of 1804, 

B. 6. 


PRACTICE. 


Evidence,—Provo (1) that an offence has been committed. 

(2) Tliat the accused knew, or liad reason to believe, that such offence had been 
committed. 

(3) That he gave the information. 

(4) That such information was with respect to that offence. 

(5) That the Information so given is false. 

(G) That when lie gave such information ho knew or believed it to be false. * 

Procedure.—Not cognixable—Warrant—Bailable—Kot compoundable— 

Triable by Slagistrate, Presidency, first or second class, 

Char|c.—I (nawe and office of Magtslrate, (/c.), hereby charge you {name of 
accused) as follows:— 

That you, knowing that on or about the-day of-, at-the offence 

of—was committed by-gave information respecting the said offencj, to 

wit—, which youknew or believed to bo false, and thereby committed an offence 
punishable under s. 203 of the Indian Penal Code, and within my cognizance. 

And I hereby direct that you be fried on the said charge. 

204. 'Wlioever secretes or destroys any document' whicli 
reatruction o f ^'‘^7 l«'vfully compelled to produce as evi- 
docuaent to prevent dcncc in a Coutt of Justice," OP ill any proceeding 
J'cld before a public servant,’* as such, 
or obliterates or renders illegible the whole or any 
part of such document wntli the intention of preventing the same 
from being produced or used as evidence * before such Court or 
public servant as aforesaid, or after he shall have been lawfully 
summoned or required to produce the same for that purpose, shall 


* CA«Iowr Chotoleedar, (1864) 1, W. R. 
(Cr.) 18. 


•Stfrjtt Sonar, (1910);? A. I. J.R.11C0 : 
Ifga BoLtcin. (1920) 3 U. B. E. "04 
• (1868) 0 W. R. (Cr. L.) 2. 



432 


1417 or cnnnjs. 


[CtTiP. It. 


1)0 pmiislierl ivitli impriaonmcnt of citlior (le. 9 eriptjon for ii term 
which may oxtomi to two years, or with fine, or with both. 


COJUTMEWr. 

This section moj ho corapnrod with a. ng as it jg merely on oogravatod form of 
ti'O offonco described in riiaf seeffon. 

Scop^' Tho fioction applies whether the proceeding is of a civil or criminal 
nature. Special and local laws requiring production of documonta and confsin* 
mg penalties for destniction or obUtemtion of such are not affected by it. 

1» Secretes or destroys any document,'—See b. 40, supya, os to the definition 
of * document.’ 

Secreting a doewment.—Whero the plaintiff in a suit referred to arbitration 
by consent, vritb a view to prevent a vrilness from referring to an endorsement 
on a bond snatched up tbo bond wldcb was lying beside the arbitrator, ran sway, 
and, refused to produco it, it was bold that ho had committed this offence.* 

Destroying^ document.—ITliero the PoJico 0/Jicer took'dotea at first the report 
of tho commission of dacoit}* made to him, but subsequently destroyed that report 
and framed anotlier and a false report of the commission of a tot&U/ different 
offence, he was held guilty of this offence.* Ho had secreted or destroyed the 
first signed report. 

The accused, a pob'co-officer, drew up a panchnama and bad it signed by 
ft Panchg But 6ndim» that it was disfigured by interlineations and scrotebes, be 
had tJi© document falrJv written out again ia textually the same form and bad 
it siened by the same Paneb. The rough document was thereupon destroyed. 
Bor doing this act, tlio accused was convicted of an offence punishable under this 
section. It was held that the accused committed no offence under it, for the fair 
document which tho accused preserved and ultimately presented to tho Court must 
b« regarded as tho only document which he was lawfully conipelled to produce aa 
ovidonco j and tho former writing must be regarded merely as rough notes designed 
for the preparation of the fair document. * 

The complainant purported to have committed on offence under a. 477, 
by wilfully ond dishonestly destroying two documents, onesaidtobeawritten 
contract, by which the complainant’s firm sold to tho accused or to his firm ceriain 
quantity of abellac, and another spoken of sometimes as a fender and sometimes 
as a delivery order bearing endorsement in favour of the complainant’s firm made 
hv a certain person. It was held that if the documents were found not to be 
valuable security within the meaning of e. 477, still this section was applicable to 
the case.* 

2. * Court of Justice.—See s, 20, supra. 

3. * Public servant.’—See a. 21, supra. 

4. *With the intention of prevenliog the same from being produced w 
evidence.’—The act must have been done with the intention of ptevenfmg the 

..* * * - —•»<»devidence. 'Wbereaputtforiwasconyicted 

. .' •-of ib© Hrgister of Mutation of a village 

.• produce in evidence, tho conviction was 

^Xhoro is no question here of the materiality of the evidence. Whether materiaf 
or not, it must not be secreted or destroyed to evade production in a joaicia! or 
other pToceedmg, ii the prodvdwn may be lawfully compelled. 


I Subnmonia Ohanapaii, (18SJ) ^ SOi. 
* SfulamTHod £hah Khan, (I8M) 20 All. 

^**^«?aroirt7Hilanji»,(X012)J4 Iteia. I*Jt» 


m. I ^om. Cr. a S24. ^ , 

* JMfnJra Kati Upadhaya r. BhagiraiM 
IteJUo. (1021) 3S C. I* 3. m. 

•Aj«»> Chand, {1889) P, 31. Ho, 2i of I88ft 
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PRACTICE. 

Evidence.—Prove (1) that the accused secitstcd or destroyed the document; or 
-that ho obliterated, or rendered illegible, the whole, or any part of such document. 

(2) That he was lawfully compellable to produce the same as evidence (o) in a 
•Court of Justice; or (b) in proceedings lawfully held by a public servant. 

(3) That he did as in (11, with the intention of preventing the same from 
being produced or used as such evidence; or that he did as in (1) after he had 
'been laivfully summoned or required to produce the same for that purpose. 

Procedure.—Not cogniiable—"Warrant—Bailable—Not compoundablo— 

Triable by Magistrate, Presidency or first class- 

Charge.—I (jiame and office of Magistrate, etc.,) hereby charge you [name of 
the accused) as follows:— 

That you, on or about tbe-——day of-, at-, [secreted (or destroyed) a 

document, to wit-, which you may be lawfully compelled to produce as evidence 

in a Court (or in any proceeding lawfully held before a public servant, to wit-)] 

(or) [obliterated (or rendered illegible) the whole (or a part) of such document with 
the intention of preventing the same from being produced (or used) as evidence 
before a Court (or in any proceeding lawfully held before a public servant, to 

wit-)] (or) [obliterated (or rendered illegible) the whole (or a part) of such 

document after you were lawfully summoned (or required) to produce the same] 
and thereby committed an offence punishable under s. 204 of the Indian Penal 
Code and within my cognizance. 

And I hereby direct that you be tried on the said charge. 

205. Wlioover falsely personates * another, and in such 
False reooation ^ssumed character* makes any admission orstate- 
iorpu^a"? Ml or mcut, OX confosscs judgment, or causes any process 
procoodinginiuitor [,q issued ot bccomcs bail or security, or docs 
prosocut on. othoi act in anv suit or criminal prosecution,* 

shall bo punished uith imprisonment of either description for a 
term which may extend to three years, or with fine, or with both. 

COMMENT. 

The offence punishable under thb section is not merely cheating by using a 
-fictitious name, but by falsely assuming to become other real person and in that 
character making an admission, confessing judgment, or causing any process to 
be i&sued, etc. 

Theoffcnccof falsepersonationisdealtwithinss. 140, 170, 171, 41C,and in 
this section. 

1. 'Personates.*—^Personation b an assumption of the name and character 
of another, a pretence of being another. " To ‘i>crsonate’ means to pretend to be 
a particular person.”^ 

Wlieto A personated B at a trial with B’s consent, which was given to save him- 
•self from the trouble of making an appearance in person before the Magbtrate, it 
was held that A was guilty of an offence under this section, and B was guilty of 
.abetment.* Where presented a petition in the name of B who was ill, it was 
held that A was not guilty, because the mere fact as above disclosed was insufficient 
-to show any intention on the part of A to falsely personate B. * 

2. * Assumed character.*—It is necessary that the accused should have 
assumed the name and character of the pereon be is charged with having 
rpersonated.* 

* IVr Crompton, J., m Ilajve, (1804) 4 B. * Xantn Aeharj, (1667) 8 W. Jt. JCr. a) 
.A S, 715, 7S0. SO. 

» (IFCkS) 1 31. n. C. 450. • Ibid. 
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3, • Criminal pros6Cu{ion.*--.A prosocution under 
prosecution within tho meaning of this section. * 


Act III of 185213 a crinunal 


Fraudulent gain.—Thw oflonce is committed, oven though the iodividuai 
personated consents to the personation. Any fraudulent gain or benefit to the 
offender is not an essential element of this offence. * 


Personalion ot an imaginary peraon.—iHicro ia a conflict of dcciaions on the 
point whether a poreoo commits an offence under this section hj' personating a 
purely imagmatj* person. Tlio Calcutta High Court has in an old case held that 
a person by such personation commits thfa offence. ^ The Madras High Court, 
absenting from the above ruling, has held that “ it is not enough to sh ew the assump¬ 
tion of a fictitious name. It must also, we think, appear that the assumed name 
was used as a means of falsely representing some other individual. It is not an 
^common thing for men to pass under names not their own for the purpose of 
disguise, in some instances from blameless, and in other instances indHerent or 
■had motivea—‘incop/ as the disguise is often termed in the former, and ‘with or 
under an aheu ’ in the latter instances. Hut, whatever the motive, the use of an 
assumed name without more is not a criminai offence. It only becomes a crime 
■when connected by proof witli some other act or piece of conduct; and the gist of 
tJie offence of false personation imder b. 205, we think, is the feigning to be another 
known person.. .There are sections of the Penal Code under which the false assump¬ 
tion of appearance or character may be an offence, though no individual is meant 
to be represented, or only an imaginary person. Such are the bs. 140,170,171 and 
415; but they have no application to the present case, and the last section is made 
apphcable to personation of on imaginaiy person by an express enactment.*** 

According to the English law such an assumption of an imaginary person 
does not amount to an offence. One Hobert Martin, in pajTnent for a pony and 
cart purchased by him from the prosecutor, drew a cheque in the name of ‘William 
Martin, in the presence' of the prosecutor upon a bank at which he had no account, 
and cave it to the prosecutor as bis own cheque drawn in his own name. At the 
tune no drew the cheque he knew that it woidd be dishonoured. It was held that 
he was not guilty of forgery.® 

hiabiiity under other Acls.—False personation before a registering officer* 
and a hlarriage Registrar’ is punishable under this section. 


PRACTICE. 

Evidence.— Prove ( 1 ) that the accused falsely personated the person in 
question. 

(2) That be made the admission, etc. 

(3) That he made such admission, etc., in such assumed character. 

(4) That such admission, etc., was made in a suit or a criminal prosecution. 

Procedure.—Js^ot cognizable—‘Warrant—Bailable—^Not compoundable— 

Triable by Court of Session, or Magistrate, Presidency or first class. 

Complaint_Complaint in writing of the Court before which the offence is 

committed or of some other Court to which it is subordinate it required. * 

Charge J {name and off ice of Maffistrate, hereby charge you (name of 

acemed) as follows : — , x j / ^ \ 

That you, on ot about the-day of-—. at-, falsely persouated (bowc) 

in (specify the suit or criminal proceeding) before {office of judge) and in such 


. <1871) Uorep. Cr. C-60- • 

* Suppakrm, (1868)450; 

iTerroNdSeS)! Weiry ■''are... 

(1003) 6 Bom. L. R/ 

*JShi!io^ahart(If , * 8- • 

* £adcir SawUanI - 18 , 


-IB. (1870) 6 Q. B. r>. 34. 

.. XVI of 1008, 8.82. f'i!0 Aalya Aata 
'P- 

YT- of 1872,8. «7. 

?. a 8. 105. fi. 476.478,487. 
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assmacd character {specif;/ the admission of statement made, or judgment confessed, 
or irToccss caused toh issued, or bait or security given, or any other act done), 
and that you thereby committed on oflcncc punishable under a. 205 of the Indian 
Penal Code, and tviUun my cognizance.^ 

And I hereby direct that you bo tried on tho said ebargo.' 

206. ^^^locvc^ ' fraudulently* removes®, conceals, transfers^ 
or delivers to any person any property or any 
interest therein, intending thereby to prevent that 
property or interest tlicrein from being taken as a 
forfeiture ® or in satisfaction of a fine under a 
sentence which has been pronounced, or which 
he knows to be likely to be pronounced, by a Court 
of Justice* or other competent authority, or from being taken in 
execution of a decree or order which has been made, or which lie 
knows to be likely to be made, by a Court of Justice iu a civil suit, 
shall be puuislicd with imprisomnent of cither description for a 
term which may extend to two years, or with fine, or wth both. 

C O 3t M E X T. 

This eection and ss. 207 and 208 have tho effect ofrenderin!: criminal all 
collusive modes by which creditors, or lovrful claimants, may be defeated of their 
just remedies. Sections 421*421 deal with fraudulent transfers. 

Tho concealment or removal of propertj' contemplated in tl)is section must be 
to prevent the propett}* from being taken. liV'bero the propcrt>- is already taken 
and tho removal is subsequent, no offence under this section is committ ed. ^ 

Object,—The section awards a punisbrnont for fraudulently rerDOving or 
concealing property to prevent its seizure as a forfeiture in satisfaction of a fine 
or from bemg taken in esecution of a decree. Tho Law Commissioners observe: 
“If...it is an offence against justice in a cuipnt to escape from custody in order to 
avoid execution of a sentence of imprisonment, and an offence to harbour or assist 
him, and that such offences are fit subjerts of punishment, we think he ought to 
allow upon the same grounds that the removal or concealment of property, or any 
dealing with it in order to prevent the execution of a sentence, of fine, for example, 
instead of imprisonment, is an offence against justice and a fit subject of 

punishment.’’’^ 

1. ‘ Whoever.’—The offence may be committ. d by any one and not neces¬ 
sarily by the owners of the property, 

2. ’Fraudulently.’—^There must be a fraudulent removal, sale, or transfer 
of property, or of some interest tbeiein, intending thereby to prevent that property 
from being taken as a forfeitoie oi in satisfaction of a fine.* 

There is nothing to prevent a judgment-debtor from disposing of his mterest 
in an attached debt. The Court should not presume a fraudulent intention because 
he does what he is entitled to do.® A person who, to protect his own property not 
legally liable for the decree from confusion with property which is so liable, 
makes it over to another person, docs not commit an offence under this section. • 

^ (1867 ) 8 W.R (Cr, L.) 18; (1866) 6 W.R. • flam A’aram V. Jolhi Ram (1905) 26 
'Cr. L.) 6. A. W N. 26. 

* 2Itirh. (1883) 8 A. W. N. 237. • Baittpj>aShivappa,(\Qn\lQ, Bom. L. R. 

* 2nd Rep. s., 162. 635,4 Bom. O. 0. U9. 

* Batmoloond Brojobasi, (1872) 18 tV. K. 

(Cr.) 65. 
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pfrfon TrJ?o tmuhtkntjy TPmovfs j»rojHTly, mten<linp tfierohy to provcat 
that properly from he'mg tnk<‘n in execution of a rlirreo ma<le by a Coliector, 
commits nn olTimcc untlfir this section. ‘ 

As to the (Icfimlion of ‘ /ramliifcntKV »• -5, tupra. 

3. * Removcs.’’—Tbc cnttin#: ami rarryimr of crops, which tho accused knew 
to 1)0 under altflchmcnt, in c.Tocjition of o certificate under the J’uMic jDttnandj 
Recovorj’ Act, * was held (o Ix) an offence iimlet the latter part of this section. * 

* Transfers.'—This word is not defined in tho Cotie, hut it hw the same 
meaning an '^transfer of property' definryl in a. 5 of the. Ttatwfcr of Froperty Act, 
IV of 1^3. ‘Transfer of proj>erty’ means an net by which a living person conveys 
property, in present or in future, tnono or moro other living |)er3on.s, and‘to transfer 
ptopetty’ is to perform such act. A creilitor commits no fraud, who anticipates 
other creditora and obtains a diichargoof hL debt hy the assignment of any property, 
which has not alrtadj* been nttaclied hy another creditor. • SimUarly, the assign¬ 
ment by the docree-hofdcr of a decroo ohlaineil uj)on tho basis of a debt which is 
noder attachnicnt docs not per fc amount to the commission of this offence inastnuch 
as such assignment cannot affect tho rights of the attaching cre<htofs-* 

«,« 'Forfeiture.—The forfeiturcmust be under o grntenco pronounced by a 
Court of Justice or other competent authority. Ti e distraint of property by a 
Collector in the collection of land revenue cannot be described os forfeiture under a 
acntonco pronounced or likely to bo pronounced. Two tents wore distrametl under 
the orders of a Revenue autbori' • f 'F ' 7*“v*r*' *** land revenue, and 

were committed to tho caro of ’ •' • ^ • r the sale of 

the property arrived, tho accusx.. j r- • i *.1 

concealftd or removed those distraioeil. Ik was bciu that tiKp* weiro not gmity 
under this section.* 


6. ‘ Court of Justice.'—See 8, 20, supra. 

Statutory application.—The section is made applicable to the Bengal Bubbo 
Demands Recovery Act,’ s. OS; the Bihar and Orissa Fublic Demands Recovery 


Act,* s. 67. 


FRACTJCB. 


!./i, f--) bad been, or was, to tbo knowl- 

" • ■ . ’UatthedccreF orordorbad been, 

or was to tooMiowiwfev ^ ’ »e. made. 

(2) That it was a Court of Justice or other competent outhonty pronouncing 
or about to uronounce'Budi Mutouco; «t that it was a CoiM of Justice maimg m 
about to mak. such ame« ot ordac; aacb dwree ot orfor beiu£ lu a crnl suit. 

(S) That tie property in question or interest therein had become, or WM 
Uke!ytohocomo,Iiib!oto bo taken ns n forfeiture of sueb fine, or taken in 
execution of fluch dectfie or order. » •, j i. j ..t, 

(4) That tbs accustd romored, coaoealod. transferred or ddivered sneb pi^ 
pe^ or interest therein with intent thereby to prevent such property from 
being talcen. , , 

{51 That he did as above with intent to delraud. 

Broeeiute.—Net coJuitable-Worrant-BaHaWe-Not compoundaWe- 

Triable by Magistrate, Presidency, first or second class. 


V fTris^M 
S.K) 
SdS)8 


A. \v. iv. 

* Booc. Act X of 18J?5. 

• Sunder Datadh t. Sited Ma\te>, (IPOO) 

58 Cat 217- 


‘ Affit iimm, 

> fiS i'ere.a V. JoJ»i i*"”!. 2» 

L W, N. 26. 

• Ifitrl). 8)ip. 

» Act Ur of I9IS. 

•Act IV of 1614. 
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Complaint—Complaint in "writing of the Court before which the ofience is 
committed or of some other Court to which it is subordinate is required. * 

Charge.—I (name arid office of Mag%$traiet etc.,) hereby charge you (name of 
accused) as follows:— 

Tliat you, fraudulently removed (or concealed, or transferred, or delivered 

to-) your property {specify it) intending thereby to prevent tbe said property 

from being taken as a forfeiture (or fine), under the sentence which had been 
pronounced (or which you knew to be likely to be pronounced) by (specify the 
Court of Justice, etc.,) in criminal case No.— [(or from being taken in execution of 

the decree which had been made by (specify the Court) in Chil Suit No.--)], 

and that you thereby committed an offence punishable under s. 206 of tbe Indian 
Penal Code, and "within my cognirance. 

And I hereby direct that you be tried on tbe said charge. 

207. Whoever^ fraudulently- accepts, receives or claims 
Fraudulent any property or any interest therein, knotving that 
claim to property right or rightful claim to such pioperh" 

to prevent its sei. . , , o .*? , j.‘ 1 

rare as forfeited or OT interest, or practises any deception touching 
in exetution. anv right to any property or any interest therein, 
intending thereby to prevent that property or interest therein 
from being taken as a forfeiture or in satisfaction of a fine, under 
a sentence which has been pronounced or which he knows to be 
likely to be pronounced by a Court of Justice* or other competent 
authority, or from being taken in execution of a decree or order 
whicli has been made, or which he knows to be likely to be made by 
a Court of Justice in a civil suit, shall be punished with imprison¬ 
ment of either description for a term wliich may extend to two 
years, or with fine, or with both. 

COMMENT. 

This section deals with tbe receiver, acceptor, or claimer of property to prevent 
its seizure as a forfeiture. It punishes the accomplice just as tbe preceding section 
punishes the principal offender. 

1. ‘ Whoever.*■—-Sees. 205, frt/fB, 

2. * Fraudulently.’—See s. 25, supra. 

3. ’Court of Justice.’—See b. 20, supra. 

FRACTICE. 

Evidence.—Prcve(l) that tbe sentence of fine had been, or was to tbe knowl¬ 
edge of the accused likely to be, pronoimced; or that the decree or order bad 
been, or was to his knowledge, likely to be made. 

(2) That it was a Court of Justice, or other competent authority, pronouncing, 
or about to pronounce such sentence; or that it was a Court of Justice making, 
or about to make, such decree or order in a rivil auit. 

(3) That the propert)- in question or interest therein had become, or was 
likely to become, liable to be taken as a forfeiture for each such fine; or taken 
m execution of such decree or order. 

(4) That the accused accepted, received or claimed such property or interest 
witi* intent to defraud; or that he practised a deception touching the right thereto. 

(5) That he then bad no right or rightful claim thereto. 


* Cnnana] Procedure Code, «. 105. See 
Lola SoArvmal. (189S) U&rep. Cr, C. 803; 


SmndtrIkitad\T. Sital JJaMo, (l&OQ) 23 C»L 
217. Sot abo ts. 470-478, 487. 
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(6) That Be then kneir bo b^ no right or rigbtfni claim thereto. 

<7) That he did as above in order to prevent such property or interest from being 

50 lOKefl. ' . ^ ' 

♦ cognizable—Wairaab—Bailable—Not comnoiindable— 

Triable bj Juagistrafe, Presidency, first or second class. 

Con)pl3mt.-~Comp]aiiit in -writing of the Court before -which the oSence is 
committed or of some other Court to wbid' it is subordinate is required. ^ 


208* Wiioe-ver ^ fraudulently ' causes or suffers a decree or 
' Fradtiientiy Otto to be passed ogabst him at the suit of any 
sum ool person fora sum not due, or for a larger sum than 

® ®* is due to such person or for any property or interest 

in property to which such person is not entitled, or fraudulently 
caitses or suffers a decree or order to be executed against him 
after it has been satisfied,® or for anything in respect of which it 
has been satisfied, shall be pnriished with imprisonment of either 
description for a term which may extend to two years, or with fine, 
or with both. 

HiUSTBATIOK, 

A iDatitutes a suit against Z. Z, knowing that A is likely to obtain a decree 
against him, fraudulently suffers a judgment to pass against bim for a larger amount 
“ r-:*'*'’* him, in order that B, either on hia 
' . 1 ,, j .. • . .*•<•/ .• . • in the proceeds of any sale of Z's 

.... . . . .. Z has committed an ofience under 


this section. 

COMMENT. 


This section prevents the abuse of getting some one to file a collusive suit for 
recovery of the whole property and suffering a'decree to be passed. It punishes 
persons making fictitious claims in order to secure the property of the defendant 
against persons to whom he may become indebted in future. 

1. ♦ Whoever.’—See s. 206, infra. 

2. * Frauduleoily.’—See s. 35, supra. Fraud ia the essence of the offence under 
this section. 

3. * Satisfied.'—5ee s. 2U, infra. 

PRACTICE; 


Evidente.—FTOVe (i) that the accused caused, or suffered, the decree or order 

to. ioi a mm not doe by (be acowod; or 
for a sura larger than was doe: or for property or interest therein to which tie 

decree^holder was not entitled. .it . 

(S) That tho accused did m in (1) with intent to defraud. 

Or proro the/ollowing pointal—• ,, , . .... 

(1) That a decree .^aiMt the aocasedhad been Mtisficd. 

(5) Tliathe,atterMrds,caasedorsiinetedBuehdecreeororderto boosecuted 

against elocution was for that in respect of which it had been » 

aatisfifil. , . , 

(4) That the arcuaed did as ftboTC with intent to defraud. 


» CfiwiB*! pjwredore Code, «. 195, 



Ftcs, 20T-m] 
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Procedure^—Xot co^niza!)!^—Warrant—eompoandab!<“ 

Trial'lt' by Mapwtrotc, Prcjidcncv or firil ctaas. 

CoinplaJnl.—Complaint in nritinc of ibo Court Wfori' which the cffcnco is 
committM or of pom<* other Court to which it is su!>ordjnftto is required. ‘ 

Ciiirj:*.—1 (nam'* cn/f ojjirf of Mn^ittraU, fif-,) hereby charpe you (now; of 
ortwei) as follows: — 

Th.ll you, on or about the ■■ day of-, at ——, fraudulently caused {or 

su0pred) a decree (or ortler), to wit-, in Suit Xo.-of the Court of-to 

be pajw^ opainsl you, and which was for a sum not duo [or for a larpcr sum than 
is due to such pcrvin or for any property or interest in property to which the doerto- 
boldcr was not entitled or fraudulently cause*! (or sufferwl) a decree (or order), 

Jo xnt ■ , decree No.—, in Suit No. — , decided by the Court-on——, to 

be executed apainst you after it bad been satisfied] and thercliy committed an offence 
under a. 203 of the Indlin Penal Coda and within my copnizance. 

And I hereby direct that you bo tried on the said cliarge. 

209. Wlioovcr Iratidtilontiy * or dishoiipstly.' or uith intent 
DiihoaeiUy rask- ioj'irc’ Of nniiov any person,^ make? in a Court 
iop fsinr cUira In of Justice* any claim winch he kiiow.s to he false,® 
shall he !>nnishc(l with imprisonment of cither 
description for a term winch may e.xtoitd to two years, and shall 
also be liable to fine. 

COMMENT. 

This eectioQ relates to faUo and fraudulent claims in a Court of JustJee.® 
It is much wider than tbo last section as it applies to a person who is acting fraudu¬ 
lently or disl’ooestly. Not only the claim must bo false within the knowledge of 
the person miking it, but the object of It must be to defraud, to cause wrongfol 
loss or wrongful gain, to injure or to annoy.® The section punislies the making of 
a false claim. The offence will be complete as soon as a suit is filed. If a person 
applies for tho execution of a decree which has already been executed, his act will 
be an offence under the next section. 

1. * Frauduleutly.*—See s. 25, supra. 

2. * Dishonestly/—See e. 24, supra. 

3. * Injure/—See s. 44, supra, 

4. * Any person.*—It is not neceasaiy that the party to whom the offender 
intends to cause wrongful loss or aunoyanco should bo the party against whom the 
suit is instituted (Explanation in the Draft Code).® The object of the suit may be 
to defraud a third parfy. 

5. * Court of Justice.’—See a. 20, supra. 

6. ^ * Any claim which he knows to be false.*—A poraon who brings a claim in 
the Civil Court which ho knows to be false commits an offence under this section. 
He does not by so doing, if he succoods, commit tho offence of extortion, or, if he 
•falls, of attempting to commit extortion.® An attempt to execute a decree cannot 
correctly be described as a false claim. ® Tho section is not limited to cases where 
the whole claim made by the defendant is false. The accused brought a suit against 
a person to recover Rs. 88-11-0, alleging that the whole of the amount was due 
from the defendant. The defendant pK^uced a receipt purporting to have been 

* Crimnal Procedure Code, s. 105. Seo the head-note is inaccurate, 

also as. 476-478 and 487. • 2nd Rep., s. 170. 

* Beegun Mahloon, (1809) 12 W. R. (Cr.) « 76^,8. 16C. 

37. There appears to be a slip m the judgment • .KAosJIal, (1917) 20 0. a 129 , 

reported, and consequently the latter part of • Res^ji ifaftloon, sup. 
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njfldo by the pjAiiitifl for aemij of Ha. 71^^, nnd this amount vas proved to hara 
boon paid to tbo nccusod. Tho acouiwd wtw thotoupon prosecuted and convicted 
tinder thw acctiom It tros contendod on his bohnif. in tovmonar)'application that 
beenuso a part of t ho nccuswl’s claim was bold to bo well-founded and duo and owin« 
ho could not bo convict^ under* this ficctiotu it was field that tlio contictioa was 
right. Straight, J., amd: If that view wore adopted, a roan having a just claim 

against another for Rs.B, may maUdami forIls. 1,000, tbo lie, 905 being ahso- 

lutcly false, and bo way esenpo punishment under tins section.**^ 

A person cannot lie convicted both of fraudulentlv and dishonestly wakiog 
'« false claim in a Court of Justicu and of falsely attestmg'the plaint in the false case, 
tbo latter being ah osscutml iugrediont of the former offence. * 

rilACTJCK 

Evidence.—Provo (I) that the claim in question was made in a Court of Justice. 

(2) That the accused wado aucU clniw. 

(0) That such claim was a falao one. 

(4) That the accused wliwi waking such claim knew it to bo false. ® 

(D) That bo inado such claim, intending to defraud, or to cause wrongful gain 
or loss, or annoy the person in question. 

Procedure.—Not cognitahio—Warrant—Bailablo—Not compoundable— 

Triable by Stagistrate, Presidency or first class. 

Complaint.—Complaint in writing of the Court before which tbo offence is- 
committed or of somo other Court to which it is subordinate is required. * 

Charge.—I {name cuirf o^iee o/ Maffislrafe, elc.,) hereby charge you (tiaweo/ 
accused) as follows;— 

That you, on or about tlio—day of——, atr:—, fraudulently (or dishonestly 

or with intent to injure or annoy any person) made a claim, to 'vit-(ijate the 

pariicuhrs o/ the daini) in Suit No.—-of-—in the Court of-and which you. 

know to bo false, and thereby conunittod an offence under b. 209 of the Indian 
Penal Code, and within my cognizance. 

And I hereby direct that you be tried on the said charge. 


210. 'Wlioover fraudulently * obtains a decree or order against 
Fraudulently ^^3' for u stEiu not duc, or for a larger sum 

obtaining decree for tlian IS due, or for any property or interest in pro- 
enm not dm, perty to which he is not entitled, or fraudulently 
causes a decree or order to be executed " against any person after 
it has been satisfied ® or for an^-thing in respect of miich it hss 
been satisfied, or fraudulently suffers or permits any such act to 
be done in his name, shall be punished with impripomnent of either 
description for a term which may extend to two years, or witJi fine, 
dr with both. 

COMMENT. 


Tbia section ia a counterpart of a. 208 in respect of fraudulent decrees, just 
83 3. 207 13 the counterpart of 8.206in respect of fraudulent transfers and conv^- 
imces; the object of the Code being to penalise both parties alike. This section 
taken together with b. 208 will enable both plaintiff and defendant to a fraudulent 
or collusive suit or execution lobe dealt with alike. Section 208 punishes the 
fraudulentdefendant, this section, the fraudulent plaintiff. 


» SuiJl-{ Sam. (IBSO) 10 A. W. ». J- 

» Zar Jduhafnmad Khan,il90l)il 


• Jiatsalhx, {183S) P. B. Ko. 28 oj IS88. 

* Cnmiaal Proceunre Codu, e. 193. 
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1. ‘Fraudulently.*—Sees. 25, supra^ as to tbo definition of ‘fraudulently.* 
In this and in tiio corresponding s. 208 the intention to defraud is essential. The 
offenco is committed when decree is fraudulently obtained and tho fact that 
the decree has not been set aside, though admissible to prove that there was no 
fraud, is not a bar to a prosecution under this section.' If there is a mistake through 
miaunderstuuding but not fraud, no offenco imdcr this section is committed. * 

2. * Causes a decree or order to be executed.’—The mere presentation of an. 
application for execution of a decree already executed will not. be sufficient. 
The accused must have caused the decree to be executed against the opposite party 
‘ after it has betn satisfied.’ ® The ‘decree or order' must be that of a civil or 
Revenue Court. The orders of a criminal Court are merely declaratory and do 
not, therefore, como within this section. 

3. ‘ After it has been satisfied."—These words indicate only the fact of the 
satisfaction of the decree. The fact that the satisfaction is of such a nature that the 
Court executing the decree could not recognize it, not being certified to the Court, 
docs not prevent the decree-holder from being properly convicted of an offence 
under this section. * The words ‘ any Court* in s. 258 (0. XXI, r. 2), Civil Proce¬ 
dure Code, have no application to a criminal Court, investigating a charge of fraudu¬ 
lently executing a decree under this section. Those words do not bar any criminal 
remedy which an injured judgment-debtor may have against a fraudulent decree- 
holder, whether by a prosecution under ss. 193,210,406, or any other section of the- 
Code. ® 

The word ‘satisfied’ in this section is to be understood in its ordinary meaning 
and not as referring to decrees, the satisfaction of which has been certified to the 
Court.® 

31 obtained a decree for the sale of half of certain property. He executed 
tho decree thrice. First, he applied for tho sale of the half but in bis second applica¬ 
tion, which was infructuous, ho applied for the sale of the whole property and 
actually got the same sold by his thud application. On the judgment-debtor’a 
objection, part of the property was exempted and the decree-holder was put on bis 
trial for an offence under a. 193 which m appeal was changed to this section. It 
was held that the facts proved did not establish a criminal intention. ^ 

When offence is complete.—The offence of fraudulently cau&ing a decree, 
wholly or in part satisfied, to be executed is completed when application for execu¬ 
tion has been presented and upon it tho judgment-debtor has been summoned to 
show cause why it should not be executed. In such u case the offence is nob complete 
until either the judgment-debtor has appeared and made no objection, or has made 
an objection which has been overruled, and the Court has thereupon proceeded to 
order execution. ® 

PRACTICE. 

Evidence.—Prove (1) that the accused obtained the decree or order or suffered 
or permitted the same to be done in his name. 

(2) Tliat such decree or order was for a-sum not duo; or that it was for a 
sum la^er than what was actually duo; or that it was for property, or an interest 
therein, to which he was not entitled. 

(3) That the accused did a^ above with intent to defraud, 

* lIo\la Fuzla Karim, (1905) 33 CaL 193. 

* Daya Ram, (1014)T. L. R. No, 64 of 1914, 

P.W.R. (Cr.) No, 11 of 1914. 

* Shama Charan Das y. Ka»i Koik, (1896) 

23 CaL 971. Seo Bugvn Maktoon, (1869) 12 
IV. R. (Cr). 37; Lain, (1885) P. R, No. 7 of 
1885. 

* Madhnb Chunder ilozvmdar r. Kovodttv 
CAvmferPurKfil, (1888) 16 (?aL 126; Jfaniira. 

66 


nanChatx, (1881) 4 ilad. 325 j Piifafa, (1895) 
^ ' • ' _ r. Dera 

\ .■ ■ ■ • 0. 288. 


* Mangat Rax. (1909) 7 A. L. J. R 93 
^^^.Vawrany Hal. (1902) p. R. No, IS of 
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Ot prove tbe foUowing points r— - - 

(1) That tbo accused obtained the doeroo or order^ 

(2) That be obtained aatiafactioa thereof. 

(3) That, after obtaining such satlsfaotson, he caused such decree or order 
■to be executed, or sufiered, or permitted tbs same to be bo done in his name. 

(4) That such execution was so obtained, etc., for that in respect of which 
it had been so satisfied. ■ 

(6) That tbe accused did as above with intent to defraud. 

Procedure.—N'ot oogmzable-—-Warrant—BaiJsWe—Nofc compoandabJe— 

Triable by Magistrate, Presidency or first class. 

Complaint.—Complaint in writing of tbe Court before which the oSence is 
committed or of some other Court to which it is subordinate is required. ^ 

Charge.—^ (name and office of Magistrate^ etc.,) hereby charge you [name of 
accused) as follows 

That you, on or about the—-day of——, at—fraudulently obtained 

a decree (or order) in Suit Jfo.—of—-agmnst—-for Rs.-whidi was not 

due (or was a larger aura than was dne) [or for any property or interest in property 
to which you are not entitled] [or fraudulently caused a decree (or order) to be 
executed against—~-affcet it had been satisfied (or fraudulently suffered or permit¬ 
ted any such act to be done in your name)] and thereby committed an offence 
punishable under s, 210 of th( Indian Penal Code and within my cognizance. 

And I hereby direct that you be tried on tb© said charge. 

211. Wiioever, with intent to cause injiiiy to any person,‘ 
T’aiae charge oi i^istiiutes Or causcs to bc instituted any criminal 
offence mvJe with proceediugagainst that person,^ or falsely charges 
iaitat to raiaw. person with having committed an offence,** 

knowing that there is no just or lawful ground for such proceeding 
or charge ^ against that person, shall be punished witli imptison- 
inent of cither description for a term which may extend to two years, 
or with fine, or with both; 

and if such criminal proceeding be instituted * on a false charge 
of an offence punishable with death, transportation for life, or 
imprisonment for seven years or upwards, shall be punishable 
with imprisonment of either description for a term which may 
extend to seven years, and shall also bo liable to fine. 

COMM'EIfT. 

Tb© sectioa jaciludes two distinct offences, namefy, (1) acfualfy instituting or 
causifl" to bo instituted false criminal proceedings, and (2) prolerring a false charge. * 

Tb 3 former assumes tbe latter, but tfi© latter may be committed where no cri^al 
proceedings follow. Difference b made in punishment according as the charge 
relates to offences punbbable with imprisonment which may extend to seven years 
or more or otherwise. Bat under the second paragraph there should be an actual 

institution o! a criminalpToceedingona false charge. The mere making of a fabe 
charge would bo punishable under the first paragraph. Thus two conditions are 
nece'‘aar>’ before the enhanced punishment provided in the second paragraph 
could be infiicted : (1) proceedings on the falj© charge shoald have been actually 


Cnainiirfocf-JurBCoae.*. 105. W. U. (Cr.} 87 { H. Xc. 28 

* /a, JIuhanmad (JES51 P. R- of 1900. 

Ko, I of IS'sfi; {IS«) S 
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inrtitutcd, and (2) the faNo charpo must l>o lo respect o4 an offence punishable 
■with death, transportation lor life, or imprisonment for seven years or upwards. 

Sections 182 and 211.—The Bombay Hiph Court has held that the criminal 
law makes a cle.ar distinction between a false charge which comes under s. 211 and 
false information given to the police, in which latter case the offence falls under 
•8.182. A person prosecuting another under a. 182 need not prove malice and want 
of reasonable and probable cause, except «o far as they are implied in tlio act of 
giving information known to be false, with the knowledge or likelihood that auch 
information wouM lead a puhliceervant to mo his power to the injurj* or annoyance 
of the complainant. In an enquirj’ under a, 211, on the other hand, proof of the 
absence of just and lawful ground for making the charge is an important element. ^ 
The action which a. 211 renders {>Gnalis the action entailing verv* serious conse¬ 
quences and therefore more serious consideration is ro<|uired on the part of the 
individual who takes it. It is sufficient, therefore, in such cases, for the prose¬ 
cution to cstahlisb that there w.-s r'*''* r' *v*f ■ 'f taken and 

that the accused knew this. T* . • *• • ■ ■ ]02. The 

prosecution must prove not m *..•** ‘* *'l r • ■ ‘' I ■ ‘ cause for 

giving tho information, hut n positive knowledge or belief of the falsity of the 
information given.* If the information conveyi^ totho police amounts to tho 
institution of criminal proceedings against a defined person or amounts to tho falsely 
charging of a deCned person with an offence, then the person gi'ing such information 
is guilty of an offence under s. 211. In such a casc, s. 211 is, and s. IS2 is not, the 
appropriate stetion under which to frame a charge. Section 182, when read with 
s. 211, must be understood as referring to cases where the information given to the 
public servant falls short of amounting to an institution of criminal proceedings 
against a defined person and falls short of amounting to the falsci) ebargmg of a 
defined person with an offence as defined in tbo Penal Code. * ^VLere a person 
specifically complains that another man committed an offence, and does so 
falsely with the object of causmg injury to that person, he is guilty of maldng a 
iaiseciiarge of an offence under 8 211 and not under s. 182.* 

A jwtition made by a person to the j>oUcc falsely stating that tbo petitioner 
suspects another person of having committed an offence and praying for an inquiry, 
does not amount to an institution of crimiosi proceedings agamst that person ivitbin 
the meaning of s. 211, The petitioner should bt charged under s. 182 with having 
given false information -with mtent to cause a public Borvant to use bis lawful 
power to the injurj’ of another person.® A First Class Magistrate cannot give 
himself jurisdiction to try an offence under s. 211 by treating it as an offence under 
8 . 182.« 

Tbo Calcutta, 3Iadras, and Allahabad High Courts differ from the view 
of the Bombav High Court. Tho Calcutta High Court has ruled that a prosecution 

o 1.^ -.1-too-otl T..* .**1- f.l.. .1...,. 

^ • - I- : . ■ i .. i 

Magistrate to proceed under either section, although, in cases of a more serious 
nature, it may be that the proper course is to proceed under s. 211.® Where a 
ialse charge is made to the police of a cogmzable offence, tbo offence committed by 
■the person making the charge falls within the meaning of s. 211 and not s. 182.® 


I Eaghavendra v. Kaifttwlh Bhal, (1894) 
19 Bom. 717. 

* Eamhrishna Yeshtcant Adarkar, (190G) 
^ Bom. L. R. 33. 

* Apaya Tatoba Munde, (1913) 16 Bom, 
1*. R. 674, 2 Bom. Cr. C. 86 

* Arjun, (1882) 7 Bom. 184 j .4n«n, (1863) 
I B. H. C. (Cr. a) 87. 

‘ Gopal Bhtkaji, (1873) Unrep. O. C. 7* 


« LaUhman, (1893) Cr. R. Xo. 30 of 1893 
Unrep. Ct. C. 670. 


Ul. 184. 

• Orndhari Kaik, (1901) 6 C. W. N. 727. 
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Tilo Srndras High Court 1ms token tbe somo view oa flio JIiKh Court of 
Cnlcutta. itimaJiddUmtlberoMnomot inaconWetion untlcrs. lB2,vrl’enthe 
faUocba^Q lundo Imforo Ifjo nolico is jmiwsImUfn imder tho fmnl clause of a. 2II. 
TttO Iiign Court may qunsli tho conviction nnd s'*ntonco for tho minor olTenco and 
direct a tna) hohra a trihunat harmp jurisdictiofi for the fcraVer; hut whotfior 
It \vill do eo, or not, is a question not of law, 1>«t o! MiK-dioncj- on tho facta of the- 
particular «inso.» A person innkin;: n /also charge of theft to tfjo police is fiaWc to- 
bo punched both under m. 162 and 2U, though Jus primary* object in making the 
charge may have been to protect himseU rather than to injure the person fafsclr 
charged. * In a Inter ense, howovi'.r, it has held that for nn offence under s. 183 
it is only tvccessnty thnt tho information given by the accused to a jmhiic sen*ant 
should bo lahe to his knon-fedge, vhercaa to constltuto an offence under a. 211, it is 
necessary that tho accused should institute or cause to be instituted some crtmioal 
proceedings against another piTscn or should falscl/ charge him with having 
committed an offence. * 

Tho Allahabad High Court onco held that where a specific falso charge was 
made, tho proper section, for proceedings to bo adopted under, was s. 211.* But 
this view is modified in n subsoqueat case in which Edge, C. J., says that ** although 
it is difficult to BCQ what case could arise under e. 211 to which a. 182 could not be 
applied, yet 9 . 182 would apply to a case wbid> might not fall under s. 211. The 
’ ■ '"A-o information is given to a public servant 
who intends therebj' to cause such public 
! against a third person. The oSenco is 

. ' ... townrdstboiflStiturionofsuiA 

■t all necessary that the public 
0 ijihrioation before instituting 
162 against the person who had. 
given sucIj false informution.. .fn cases to wnico s. 211 c.speciialiy applies, and in 
wbicb a criminal proceeding has been instituted, a Court shouId,..,B8 a rule, 
to determine such crimiaal proceeding iiwtitutod in it and should givo tha 


raiflaJ Trocadure Code of J882 upon tiie prosecutwu oi uu ^ 

ae 1 «?I irr 211. It appears to us that it has been left to tho discrcti^^of the Cojir^ 


chatGCs preferred in Court to a JUagwiMW u. ..-j . ' 

r ’ . .*. wa® mven (o tb® pouce.® ^ 

,, puniab expressed its opinion similar to that of 

s'; ’ SQ wnero A fafeely, and with intent to injure, 

iatormeii the pohee that B Rad 8totenpcop«rty m hiebo^. Mo police seawted 
B’a house, and the information proved to ha taiso. It was held that A haa 
instituted oriminal proceedings and ha was goiltj- ol an oSence under tins section 

and nrt unto s.m^ Court of Lowor Burma adopted the view of the Calcutta, 

Allahabad and iffadras High Courts.® 

Ingrsdienfsv—Thenecessaiy ingredients to constitute a false charge under tiua 

section are three; , 

1. An intention to cause injury to * particular person, 
a <1872) 7 JI. H. C. App. 6. , , _ J Pal, 

i 876* ' 1870. Se^Ti^u^al r, JUuasammat BhoK 

, ■ . (18821P. K. So. !•( of MSJ. „ „ „ 

, . ,17,338. • MeSea r<n,(l^BBh.n.n.iS. 
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orfT'.rr* ir.n ^»7 iTriT-'.•r«’TT'r. 


\r> 


2 Sijf'* ir ji.n- 

f »'3*'rr io r •^i^^v-Wn'r pty-^-lirr* •rMr«\ 

T''*‘ ^-r 

(? ) V\ <'uTri*'.’* *T 

r. laifv)«-!;/• iVfti i'»jf i» to jn»^ nf h»hl ! • '? •"'•'i 

fit f'mrrf ftrai'jti t'.ni ]*'r»''in 

1. •U'h&nrr «ith inlftii lo ciotf injury le iny pmen.*~Th« wntri ‘wl.rvrff* 
1).»1 1' " *) I h'** to •ninno «] o rr'r.ttJiTfr.'^ i rn-iition*. Th« 

*<«ft7ftTi rjnl <i»ih to* Itjl *!*ofo •n ti'Tj'.'r w^o l-rinr' * 

liVf <),»ri-r o{ *n n^rr-on vj{‘i jr.t^r.t to inj^T-* *' ' Ir."r.‘ to injKr>’ ’ »• »n 

t*»n of t\- f'ffrtiry. » Tl'‘ !■ •»:!•,<• A* tf.x 

J»»r8l■ Tn*lino.!»lv,* ‘Injiirr* *m 1 *rtn wfi**''*-:, to 

ATiT ji^nnn in 1*0 11 . rr.in-l, Tfj'UtJitinn nr itoj^alr (• 11.) 

2a, * Inititulfi cr csatn <« b« initJlotH any criminal ptocet^lng.*—Th" t^'rm 
* inMjiiiiuin ’ mrsni tSf* iti'riinrion lo iV'**rns«o! I trr,»''lf. or I'V th** I’oliro 
or ot’'»*r» tn ron*^jii'‘r.oi' of t*.«* amj*o«!*« *rtion. tn ‘oni** rnminal (oart.* 
ln»iitntio?i of A rrininal j'frvwfinr moan* Javinjof an information f-*fori* a Marw* 
trato • t*nfl<-? t*.i* rortjnn 'm'titntin? * mmina! j-Toro^.linc’ may l>o tO'atM ai 
an of!rno<» in it^'^lf ajiarl from ‘f»!*^lr ^^amn^* a pfr»on with I avir.s rommittocf 
an off'^nro.* Tl.*^ ar' two mo-!'** in wI.k’i a j'<*r»on arTn'*v.'»l may to pul 
llir mtniral law in motion: (1) I'f information to tli** polir^,* an'l (2) by 

loKfsins: aoom;<Uintb<‘frtm a M»7t*trato ’ A porron *no »oU ihocrttnmal law in 
motion by matins to lb" a fat*" rharr" in r**'j<"rt of a oJfmfY 

inrtjttjlo" criminal f'fTv«i*«linra iin»l"r tb** fint part of il t* ruction; an^l it la not 
nooo»»ary Ibat tl-o mmplaini ibonM !•" ma«l" to a >faci<trai" • Ibit a* ih" policw 
bavr no ]*<twrf to tAl<* anv proroolinr* in r-oa-fn^mrolVf ra».^ without the onlfn 
of A ^facutrat", n fal«" rl'Ari’" of rtirb oflrnco, ma<lc to tb" |*oIirr, m no! an iwtJtU* 
■tson of mminai pfwrv^Imfi but m"rr|v * (al*"cJ»Arc" • Th" iliitincfion bolwpi'n 
CfCnirabl" an<l non cosnitablo on<*nr»i relatoa to tb" |*nwm of tl>" j'obw* only, anti 
it will, iliffofor", rortjn tbni tb" fal«" cliarco of any oflonce, wbrthcr co?nixabI" or 
non*co?nir.ab1<*, bdofo a Ma 2 i-«irat". la an institution of criminal procoedinps. 

If a j‘"rjion fi)M an information beforo a Jfacistrato, tliaclosinp circurastoncra 
of a civil nature, he cannot be proceotlM with untler this section if the circumstances 
allepecl by him are found to be fal«e. *• 

2b. ‘ Falsely charges any penon with having committed an oUence.*—" The 
words ‘falsely charpinp' .. mii*t be construwl aicnp with the worth which speak 
of the ‘institution of proceeilins.' These latter wonh ore obviously u«mI in a 
toclinical nnd exclusive sense, and by parity of rea^omnp, tho same restricted sonso 
must bo piven to the words which relate to a falio clmrpe.” ‘ * Tho wotth ‘ falsely 
cliarpes' must be restricted lo n charpe iimde to somo person in autlioritv, that is 
to Bay, to eomc jierson who is in a position to pot tho offender punished. Tho 
cborpe must ho embodied cither in a complaint to a JIapUtrnto or in a report of a 
copnUablo cllenco to a polico-officcr.** Tho word'charges' means sometUinp 
different from 'gives information.’ The true tost seoms to be, does tho person, 
who makes tho Btatemont which is alleged to constitute the ‘chnrpo,’ do so with tho 


1 A'o6a*«-;)CA«n*r.firI-rjr, (1800) J1 W. R. 
(Cr.) 2. 

* Gopal Dhanui, (1891) 7 Cal. 00 

• Jfttfcflmnw-I llaynt, (1021) P. \V. R. No. 
■C of 1022. 

4 nn.p . t.; t> ,«« 


' {Cr)87. 


'• Code. 


m. 600; 
'"if j. j lAila 


UU, (1800) Cr R. No 55 of 18P0. Unwp. 
Cr. U 52t;itonowuiWy^?o»'ji, (I860) 5 W. R. 
(Cr.) 32; I'amhu, (18S3) 5 AIL 598; 
.Vanjunda R.ju, (189«^) 20 M*d. 70; JJJ. 
C'AAof* Iti, (1000) 2 N. L. R. 110. 

* A'artm Jluhsh, mip 

»• nag\oo. (1805) Unrep. Cr. C. 3. 

** Per Ransde, J., In A'anyoirda, (1801) 
10 Rom. 61.00. 

•» Vayn Darhoi. (1022) 26 0. 0. 4t; Ch\edi 
DpadAyn, (1022) 4 P. L. T. 703 
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iotontion nm! object of Betting tlio crirainnl !»w in motion ngaiqet the person Bgoinjt 
whom tlie statement« directed ? Sndi object nnd intention nnv ho inferred from, 
the jnnguapc oi tijo ftorf thn cifcunwtnncci in it jji made.* A 

T^fvhtjnn \rn« «.UI. y.* I.A_ xi. _ j - . ^ 1.. 


...N. OA4UVJUUUI «uu ton cjrcunwtancci in wuc/i it i.i made.* A 

petition was presented witli the object of brimring to tlic knowledge o! tbo nnthori- 
tica Certain mnttors regarding whicb tbo petitioner bad received information, in 
order that thl'rc ndplit tmtilmn n%n<vtit<nn inf «r. -f _:x_ 3- 


", 7, ; , . ..xn.vn i»io jiPiiin/jjcr iuui zcccivcn loiormattoD, m 

order that there miplit not 1>o n rrpetitjon of on nileped tutoring of wjtnwsw, and' 
not with tjjo object tl«at the authoritica should institute criminal proceedings. 
It ms hold that the itotltioa did not omount to n 'clmrpo* within the meaning of 
this Rection.* 


Two out of three Judges comprising a Full n<mcli of the JIadrns High Court 
have ill Id that tho w'ords * false charge* must not i)o understood in any technical or 
restricted Bense, hut in their ordinary mmniog of n false accusation made to an^' 
authority hound^ hy low to ini'cslignto it or fo tahe any stops in regard to it, such as 
giving information of it to superior nuthorities; and the institution of criminal 
proceodinca includes tho setting of the criminal law in motion. A complaint to a 
A’iHago Magistrate, in such a case, amounts ton ’charge* and is also on institution of 
criminal proceedings. It would he otherivjso if the offence complained of is one in 
regartl to which tho information netd not, under s, 45 of tho Code of Criminal 
Procedure, be passed to the higher authorities.* A complaint made to an executive 
officer 05 such which contains certain imputations against a person is not making 
a false charge ^ 

In the first part of tbb* section tho expressions “institutes or causes to be 
instituted an> criminal proceeding ” and “ falsely charges *’ arc used, and m the 

.* ' ~’’is only used. 

ourt that the 
uting proceed'* 

' ”•'.’'•HUtttonly wimticu \uimu uiyioiiacrphraae was 

• . > • >VilsoD,J., who deJimed the judgment of the 

. . • s i • reasoning in one sense and not in another. 1 

agroo thot wo must tako it that tho Legislnturo did not regard the two phrases m 
co-o.xten8ive in moaning, but considered that they were, or might fao, casea to which 
tho one would apply nnd not the other. But I do not think wo are to puppose thai 
the Legislature meant phrases to l>c mutually exclusive in meaning, so that the 
instituting of ctirainal proceedings must be by something wUxeb is not a eha^e, 
and a charge must be soraotblng which h not the institution of criminal proceedings. 

• _ . - - ' ' . because there is no mode hy which 

. . - dings except by making a charge ; 

. ■ . • . - ^Qcs It all, to whatever length the 

. V. A ...1 crt^-oncuy, oocause lue last part of tho section speaks of 

■ . .. le charge.”’® 

■ . that the charge was deliberately made before an 

officer of ] ■ ' ' * ■ - T* ’o »'ot 

necessary • ■ •• 


that a false charge is made though no piosecuviwu , 

chBtgB should not be pending at the time o£ tho offender a trial.* It is not necessary 

< ^a{n-ul-J6dtn r. Mu^rt X^'n, 


‘ * Kayan Kvtli, (1003) 26 Mai 640, 64$; 
Sohimuthv, Pxllai t. JlforoK?®** iloown, 
[19151 M. W. N. 272} Zoratcar Singh, (19») 
8 A. L. J. B. 1105; A’lAaSr, <1873>P. B. 
No. 14 of 1872. 

* Eayan Kvitt, sup. 

» Sh-an Chefh, {1&09> 32Mad. 258, r. B., 
per Benson and Muoro, JJ., Sankaraa Kair, 
f . OoKd. (1008) 

. oUar facts it 

’ this secttou 


(1908) P. W. R (Cr.) No. 2 of 1909 

* Kanyn BnUh. (1883) 17 Cal. 574, 578, 

• Nu66B»KaG<M{KdaB, (1862)1 M.H. C. 30* 
’ AbulEasan, (1877 )1 All. 497; Cfe«nna 

UalliGorsda, (1903) 27 Mad. 129; Bhairab 
Chandm Baraa. (1019) 46 Cal. ^7. 

» 5u56ann<i sup.} 

1 All. 527; Gati Mandal, (1905) 4 C U J. 88 ; 
BUkoo Baril-, (1871) 16 IV. B- <Cr.) [<7] 67 ; 
Bnkam Singh. (1886) P. B. No. 28 of 1886. 
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that Bummons should be issued upon sudi complaint^; or that the statement made 
by the accused to the police officer should be r^uced to writing in accordance with 
8.161 of the Criminal Procedure Code.* *• 

Bare statement Is not a false charge.—A statement to the police of a suspicion that 
a jiarticular person has committed an oficnce is not a charge within the meaning of 
this section, nor does it amount to an institution of a criminal proceeding, and a 
conviction cannot be bad on proof that the suspicion was unfound«.d.* A made a 
report to the police that his buffalo had been poisoned and that he suspected G of 
having administered the poison. The police made an inquirj' and reported that there 
was no case of poisoning and the charge was struck out. G then brought a complaint 
under this section against A. It was bold that the report to the police did not 
amount to a charge of a criminal offence. * One G sent a registered letter to the 
Superintendent of Police complaining tlat the Sub-Inspector had exacted a bribe. 
An enquiry was made by the prosecuting Inspector, after which he moved the 
Court by means of a letter to prosecute G under this section. It was held that no 
offence under this section was committed as the section contemplated that the 
charge should be made to some person in authority who was in a position to get tho 
offender punished.® Something more is requisite than merely to falsely impute 
against a person that he has committed an offence. The ‘charge’ contemplated in 
this section appears both from the context and from the position of the section to be 
a charge made in order to tho institution of criminal proceedings. ® If the statement 
is followed up by active steps against the person said to be suspected that is a 
charge.’ 

False charge should be made to a Court or to an ofllcer having Jurisdiction to Investigate. 
—The fake charge must bo made to a Court or to an officer who has power to investi¬ 
gate and send it up for trial.® It must be an accusation made with the intention 
to set the law in motion.* 

A woman appeared before the Station Staff Officer and accused a non-commis- 
fioned officer of rape; and, after a military inquiry, the military authority hold 
that tho charge was false and directed tho complainant to be prosecuted under 
this section. The conviction was set aside. ® ® Where the petitioner laid a charge 
of mischief by Are at a thana, which was reported to be false, and the District 


Prosecution under s. 211, Indian Penal Code, sanctioned. To Babu M. N. Mukerjeo 
for trial.” It was held that the order of the Dbtrict Magistrate was bad as tho 
matter of the false charge had not com© before birn in the course of a 3 udlcial 
proceeding.*® 

A person made a complaint to a District Registrar against the conduct of a 
_ Q..V T>-—. 1 * _• .* latter had misappropriated 

’ a commission, and the District 
•as satisfied as to the falsity of 
tho complaint and made a report to himself as District Magistrate, and in this 
latter capacity passed the following order: “ Read report of District Registrar. 
Prosecution of EB under es. 211 and 182 of tho Indian Penal Code sanctioned. 
Summon EB: ss. 182 and 211, Indian Penal Code.” It was held that it was 


1 llardta Singh v. Hanutnan Dat Xamin. 
(1003) 26 All. 244, r.B. 

* Mallappa Jieddi, (1903) 27 Slid. 127. 

* Brom<inun<f i?AunacAa» 3 >f,( 18 Sl )8 C.L.R. 

233; Kangovda, (1S94) lOBom. 51; Kanm 
Balhth. (1004) P. n. Xo. 12 of 1905; ^awi- 
tiaiha Tktixtn, [1912) \V. X. 1125 

* Abdul Ghafur. (1924) 6 Lah. 28. 

* Gaya Barhai, {1922) 26 O. C. A4. 


• Gkulam Sustain, (1878) P. R. Xo. 14 
of 1879. 

» Sunoornan Ball, (1872) 19 W. R (Cr.) 
5; ilutkns v. Room. (1870) P. R. Xo 16 of 
1870. 

* JamooTui, (I8S1) C Cal. 620 ; Brojo Batky 
Po>«ia. (1908) 13 C. W. X. 398. 

» ilalkum Pmtad, (1917) 39 All. 715 

*• Jamoona, aup. 

»* Baxbat Khan. (1903) 33 CaL 30. 
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clear from the record whethf-r tlmlMitrict Jlncrhlrato puqiorted to net tinder t m 
or s. ‘17C of the Criniiunl J’rocedMro Code. U ho pKf|»orfed to net under e 
then the sanction wonhl he without juri-tdiction ni to t. 182, Indian JVnal Cork 
ina^nitjeh nt he yfni not the puWic otlicor concerned or the public cfFiCf't to whom 
bo pnhoninmte; ond *io far oh the sanction related to this section it was 
oqun]]y wjl),pwi iwrinl/ction ns there wns nooffonco committed in or in refation io 
•any ])roccedinp« in Court.* 

A peon sent a tofojjram fo the Coffector saving that the Tahsildor and cortain 
others in hw ah-ience entenxl his honso ami foreddy inoculated his wife and childrcu. 
Tlw Collector sent the lefosrnm to a ^fopistroto who examined the j>eon and certain 
witnesses whoatntotl tlmt tlmy Imd hoard thattho complainant’s house was forcibly 
cn(or<*<f into. Fiiufinp the statement faNo ho directed the prosecution of the com¬ 
plainant and hU witn<«?eH. It was held that the complaint was no complaint in 
fair and a prosecution coxiM not he maintained apninst the peon under this section. * 

Statement under s. 1C2, Criminal Proccdore Code.—A statement under a. 163 
•of tliQ Crimmal rtocodute Cotle in answer to questions put by a pofice-ofScor 
making na investigation under s. 161 of that Code cannot ho made the basis of a 
profloewtion under this seel ion. * Such a elatemont is not a complabt of charge and 
cannot he made iho hnsia of a prosecution for an offence under this section. * 

'Offence* mean? a thing punishable under the Code or under any special of 
local law (s 10). The criniiimJ proceedings and false chorges contemplated by 
this section moan proceedings in-stituted and charges made according to the 
provisions of criminal hv in force in Britisb India.* 

3. 'Knowing that there is no jusl or lawful ground for such proceeding or 
■charge.’—Tins expression is tho equivalent of the Fnglisb technical pbtas® 

■out rcasonablo or probable cause,” which moans “ an honest beUof xn the pmlfc 
of tho accused based upon n full conviction, founded upou reasonable grounds, 
of the oxistenco of a state of circum.stanccs, which, ossummg them to be true, 
would r< 5 .asonoblr lead any ordinarily prudent and cautious man, placed m the 
position of the accuser, to the conclusion that tlie person charge was probaMy 
cuilfcv of the crime imputed. There roust be; first, an honesrt bBliel of the accuser 
. . . . . * I >t—h^nestcoavic' 


. ,. , . . ,' . • ” , . • • • • • • ' . inclusion; 

rounds; by 

tbial'meansuob eroimas as woulU Icaa »tty iu».. ... iefendant's 

situation sc to beliove; JonrtWy, tire circumstances so bclwi'ed and reW on by 

the accuser must be such as amount to reaso 

the accused.”® “ Unless the person makmg • _ 

uo just or lawful ground for it, Ire is not gmlty ol tuc onmcj auu caim.. 

1,0 convicted of it! It b not enough to find that Ire has acted lu had faith, that« 
without duo care or inquiry, or that ho has acted maliciously, or (hat he had » 
sufficient reason to heliove or did not halie<re tU charge to be trm 
lalutv of tlw ctiaure. recklessness in actiug upon information without testmg it, 

, charged, thesesreau 

■ . ^ ■ lusion must be, ia 

‘ . ■ * . . • . knew that there 

.mo just or lawful ground for proceeding, ii- way ut diffiralt to prove this 


* Slahi Sux, (J009> II C. L. J, 111. 

* Chtdi, flBlO) 7 A. L. J. R. 618. 
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' * Srishm Saipadithaya, (1909) 8 iLl^T. 
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(1878) 8 Q. B. D. IC7. 171. 
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knowledge, but however difficult it may be, it must be proved, and unless it is 
proved the informer must be acquitted.*’* 

A person may in good faith institute a charge which is subsequently found to 
be false, or he may, with intent to cause injury to an enemy, institute criminal 
proceedings against him, believing there arc good grounds for them, but in neither 
case has he committed an offence under this section. To constitute this offence 
it must be shown that the person instituting criminal proceedings knew there was 
no just or lawful ground for such proceedings.* It is not a sufficient ground that a 
person to whom a wrong has been done, or who conceives that a wrong has been 
done to him, makes a charge or complaint upon oridcncc or a statement which is 
not or ought not to be sufficient to satisfy a reasonable mind, if in truth he did 
not know, at the time he made the complaint, that there was no just and lawful 
ground for making it.* 

The failure to prove a case by the complainant is not the same thing as the 
institution of a maliciously false ease, so os to make him liable for an offence under 
this section.* 

In the absence of any special circumstances to rebut it, the judgment of one 
competent tribunal against the complainant, affords a verj* strong endence of 
reasonable and probable cause.* 

4. * If such criminal proceedings be instituted.*—There is a divergence of 
views between the Calcutta, Madras and Patna High Courts on the one hand, 
and the Allahabad IDgli Court on the other, as to the question whether the 
latter part of this section applies to such eases of complaints to the police which 
are disposed of without a formal magistcnal inquiry. A Full Bench of the 
Calcutta High Court* has held that the latter part of this section would apply to 
such cases when the charge related to the more senous offence. This Full Bench 
case is followed by the Madras High Court lo Nanjuttda Rau's case’’ m which it la 
said : *‘ We arc unable to find any warrant for lioldmg that the words ' the insti* 
tution of criminal proceedings ’ should be hmited to the bringing of a charge before 


the Magistrate.” ” The test to apply is,—did the person who makes the charge 
intend to set the criminal law in motion against the person against whom the 
charge is made?”* 

The Patna High Court has followed the Calcutta ruling.® Where a 
jierson who gives false information as to the commission of an offence merely 
states that he suspects a certain other person to be the offender, it may Iw 
that he would not be liable under this section, but where it is clear that the inform* 
ant’s intention was not merely that the police should follow up a clue but that 
they should put the alleged offender on tnal, the informant is guilty of an offence 
under this section.** 

The Allahabad High Court has, on the other hand, held that to constitute 
the offence defined in the second paragraph of this section, it is necessary that 
criminal proceedings should be instituted. Where the offence committed docs 
not go further than the making of a false charge to the pohee, the making of such 


1 Per riowden, J., in (1893) p. R 

No. 29 of 1894, p. 07. 

* Chidda, (1871) 3 N. W. p. 327. 


• Kanm Buhh, (1888) 17 Cal. 574, r. B., 
overruling A*ariwPui«A, (1887) 14 CaL 533. 
Seo^fl»« LohanLal,(\^QZ) 7C. W. N. 660. 

» (1806) 20 ilad. 70,81. 

• MaUappi i?frfrff,(1903) 27 Mad. 127, 128, 

F. a 

• Panntihxcar Zal(102o)4 Pat. 472. 

Ihid. 
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a charge does aofc amount to on institution oi criminal proceedings, and the offencs 
comimt^d 'will fall within the first paragraph, notwithstanding that the ofJooca 
ao falsely charged may be one of those referred to in the second paragraph,' Tie 
words “ if such criminal proceeding be instituted on a false charge of an offence 
punishable with death, etc.," compared with the phraseology of the firat part of 
the section, leaire no doubt that the aclual institution of criminal proceedings on a 
false charge is essential to the applicatioa of the latter part of this section and 
that if the oSence of the accused stops at maldng a false charge, his case falls 
under the first part of tho section irrespective of the fact that the false charge 
relates to ‘ an offence punishable ■with death, transportation for life, or imprison* 
ment for seven years or upwards.’ - 

The former Cluef Court of the Punjab held Hfcewisa: “ The first part of b. 211 
deals with two kinds of acta by an accused, {a) the institution, or causing the 
institution, {not an attempt to cause the institution) of any criminal proceeihng; 
(6) the making of a false charge *. and however grave may be this charge, it is oidy 
when criminal proceedings are actually instituted that a special punishment is 
provided bv the latter part of the section. Any charge of a cognizable offence 
must be followed by some inquiry by tho Police, and if such inq'uiiy alone were to 
be considered » crjxoinal proceeding irithin the first part of the section, there would 
seem to be no reason for the distinction between the institution of proceedings and 
the making of a false charge. It seems to us clear that the ‘ institution * referred 
to in this section is the institution, cither by the accused himself, by the Police or 
otheiB, in consequence of accused’e action, in some Criminal Court. It also appears 
to ua that although the moral guilt of the accused may be the same in each case, 
yet as regards the effect of his act, it makes the very greatest differenw whether 
tho persons whom he charges are disgraced by being dragged—probably in custody 
—before a Criminal Court, or whether they are merely’ put to the inconvenience of 
answering a few questions by the Police and supporting their answen by evidence 
readv to their hand.'’ = Following this case tho same Court held that the 
subimsaion of a petition containing a false charge of bribery to tho^ Inspector- 
General of Police against a Sub-Inspector 5s punishable under this aectiou.* 

False charge oi areon.—Where a men burnt his own house and chared 
another with the act, it was held that he had committed an offence under this 
section and not under s. 195.® 


Ms«ci,«r,.i>f<U«l!r.-Wl3ere a false charge of dacoitv was raixic to a 
Police-officer, who referral it to a Magistrate as false, and the Magistrate ordered 
the charge to bo dUimsscd without tatiog aay octioa against the parties implicate^ 


and 

that tne person 
section.® 


the prisoner who prefened the charge was tried under this section, it was held 
. the person had instituted criminal proceedings within the meaning of this 

r«l« »i n.n —'Where A falaely and with intent to injure B in¬ 

formed tho Police' that's had stolen property in hia house, 

B-8 home, and the information proved to he fate, it was held that A bad institateo 


• hhXiiW. (1S!0) 16 All. ISt; -ViajAli. 
(1I>07)27A.W, X. li9i£arMuI!<iA v.S<t4»o 
Xalunr, (1912) 10 A. L.J. 11.420. See Jo?- 
ilWO) 0 A. h,J R> MO, in U 

}j held, followiaj; these fcutlioritie»,th St U ts® 
iligisttate coJataiU the aceoscA for tn*l t® 
iho* Coart o! Session onjy on the jcn>«w 
»h»t the offence chsrjseitl falls trilhin t®* 
«i*<-on(i pxr» 2 r»ph of that section, and ofW 
‘n»j *»y that the fee or aentence 'ohieh w 
no ijapow will not Ur adegnate to racet tU* 


ends of justlee.the coamifisentf* ha^ 

• Pitam i?ai, (1882) 5 AU. fj®* -P; 

proved of in Parahu, (ISSJ) 5 All. 5^ 
£i4Xf<Aar, sun. _ „ -»a ». > 

• For floe, J., in Sultan, f* 

of ISSS- See A'Ans Bahadur, (1858) i. «. 
So. 26ofl8S8, 

• //«»!.,»», {1 m) I'. It. if; «'’.y'fj, 

• .Va.jM.ittf Ha*, (faoOJ ro J/nt 76, 
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criminal proceedings, and that he was theroforo guilty of an offence under this 
lection and not under a. 182.^ 

Falie charge ot hurt.—Where a charge of voluntarily causing hurt contained 
in a jHitition of complaint was wilfully false, and made with intent to injure another, 
the complainant was held guilty of this offence.* 

False charge In a petition which Is not a complaint..—Where the accused submitted 
a petition to the Deputy Commissioner while he was on tour making certain com* 
plaints against a manager of the Court of Wards, and the accused was convicted 
of an offence under this section for makiug a fabo charge against the manager 
of the Court of Wards, it was held that the petition submitted by the accused not 
being a complaint within the meaning of a. 4 (A) of the Criminal Procedure Code 
and there being no institution of criminal proceedings, the conviction was illegal.® 
False report by a poUec-ofneer.—^\Vhcre a Head Constable falsely reported to 
his Superior that certain persons were in the habit of dealing with stolen goods and 
they were prosecuted but acquitted, it was held that ho was guilty of an offence 
under this section.® But w’here a police-officer made a false report regarding a 
certain offence which the Magistrate found, after hearing the evidence, to bo false, 
it was held that he could not be prosecuted under this section as he had not insti¬ 
tuted criminal proceedings against any person.® 

Partly false and partly true complaint.—The section * contemplates a 
charco which is indivisible in its nature; to judge whether n complaint, part of 
which is true and part of which is false, falls under the section the nature of the 
complaint or charge made by the accused has to he considered ; in other words, 
whether the complaint is suDstantially true or w’bcther it is substantially false ; 
no precise rule or principle can be laid down in respect of the question, and each 
case must depend upon its own circumstance-s.® 

Vexatious charge.—To bring a vexatious charge is not an offence under this 
section,’ 

Compounding.—The fact that an offence alleged to have been committed 
had been compounded is no conclusive answer to a charge made against the prose¬ 
cutor under this section.® 

Abetment.— A. person cannot be convicted of a false charge solely on the 
ground oi Ha having given evidence in support of such charge.® 

Civil remedy .—A person aggrieved by a false charge may, if he choose, sue 
in a civil Court for damages for malicious prosecution, instead of taking criminal 
proceedings imder this section. (For civil remedy, see The authors’ “ Law of 
Torts,” Ch. XV). A criminal prosecution for an offence under this section is not a 
condition precedent to the right to sue for damages. 

PKACTICE. 

Evidence.—Prove (1) that the accused instituted or caused to be instituted 
criminal proceedings; or 

That he made a charge of an offence. 

(2) That there were no just or lawful grounds for such proceedings ; or 
That such charge was false. 


* MulAra t. Roora, (1870) P. R. 2fo. 16 of 
1870. Sea Iluncoman Ltfll, (1872) 10 W. R. 
(Cr.) 6. 

* Mala Dyal, (1872) 4 N. W. P. 6. 

‘ Ahmad Khan, (1004) P. L. R. No, 109 
of 1004. See ako JagrAundhoo Kamahtr, 
(1002) 30 Cal. 41fi. 

* RAtdojf Hath Buvxi*, (1805) 2 W. R. (Cr.) 


Thahr retca|y, (1900) 4 C. W. N. 347. 


Jugi, •' .. ; 

Viranna t. Kaga^ah', (1881) 3 Mad. 6 ; 
Shanui Chtim Bote v. Bhola Kath Dull, (1806) 
6 W. R. (Civ. Ref.) 9. 





^ ‘2 - ' Utr or oniMits. ■ . • {craJ'. xf. 

It h the diitv 0 ^ tlie proseeutmii to prove hv eatwfnctory evidence that the 
charge was wirnlly to the knoivlcdgc of the ttmker of the elmree.* 

^ (.3) That tho accused then Vwvr stick criminal proccodinos or choree to be 
tvjthoufc jusfc or lawful grouiKlj'.* 

f4) That he did na above with intent to eow^c injury to the jicrson in question ’ 

It IS for the prosecution to wioke out n distinct ewe against the accused ; not 
for the acnisfd in tho first inatanre to show that he had just or lawful ground. < 
It 13 lor tho prosecution to e.stnblbh its case, and if it fail to supply that proof 
which IS required to secure the conviction of the accused, the failure on the part of 
the latter to exaniine an^'particulur witiuas will not imply the guilt of the accused,* 
3'he party accused ahoidu be allowed to show the. information on which he acted 
and the Judge ought not only to be satisfied that the facts alleged as the ground 
for making tho clmrgc are in themselves unlnie and iwunicient, but alio that they 
wero knowm to be such to the ocetised when the charge was made b)' him.® 

Failure on the part of the complainant to establish the truth of his allegation 
does not by any menus justify the inference that the complaint was fake ; and to 
secure a conviction in this class of cases it must further be established beyond 
reasonable doubt that tho citeoiustanecs arc not merely consistent with the guilt 
of the accused but entirely inconsistent with his innocence.’ 

Procodure.'—Nol cognirablc—Warrant—Bailable—Kot compoundabic—Tri¬ 
able by Mamatratc, Presidency or first class : by Court of SeswioB, and any such 
Sfagfatrate n the oiTcnccchar^ is punfshaWc with imprisonraent for seven year? 
or upwiinls ; by Court of SoAimn alone if the caio falls under the second class. 

CempWat—Complaint in writing of the Court before which the offence is 
committed or of some other Court to which such Court is subordinate is required 
for a prosecution under this section.® A fake complaint made to the Police does 
not require any such sanction.® 

The ‘ criminal }vrocccdiug^ " contemplated in this section arc proceedings in 
(‘ourt.^® 

Where on information to tho |>oUc© is followed by a coiujilaint to >the Court, 
based on the same allegations and the same charge, and such complaint has been 
investigated by tho Court, the complaint of the Court itself is necessary even for a 
prosecution of the informant under this section in respect of the false charge made 
to the police. Where an information is lodged with the police and the police on 
enquiry report it to be false but the informant, by an application to the Magistrate, 
insists on a judiciaUnvestigation. he is deemed to have preferred a complaint to 
the Magistrate and a complaint by the Court itself is requisite before cogniranco of 
fl ti offence punishable under this section enn be taken in resiwct of the false cha^e 
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‘ J{irza Ilassati Mirzax.Mugat. MaM>uha«t 
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KAandtrao (1012) 14 Bom. b. R- 
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0*oK, (1876) 25 W. R (Or.) 
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33; Dharmadat A’aiear,(I'kl8) 12 0. 
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mntlo to tlic iwlicy, irrcspctive of wlictlicr the ■jragi‘>trrtto has itivi-stigated the 
complaint or not.^ 

A ]irospcution of a charge under this section should not he launched ns a matter 
of course, hut only when the complainant can watisfy the f’ourt that the interests 
of justice require a prosecution, and there is a strong prwtn facie ease against 
the accused.* It is not in c\-ery ease that a Magistrate should lauticli a prosecu* 
tion under this section. Knch Case must be judged hy its own facts. Where, 
therefore, the Magistrate and the Judge came to different conclusions ujwn the 
evidence, which was of a doubtful character, and the complainant was a hoy of 
twelve 5 *ears of ago, it was held that the Magistrate should not have directed his 
prosecution, and his order was accordingly set aside. * The fact that the complain¬ 
ant fails to prove his ease is by itself not sufTicicnt.* Prosecution should only 
be instituted whore the case is a deliberately false one,* and there is a reasonable 
probability of conviction.* It would be an abuse of the powers vested in a Court 
of Justice, if a complaint were made on the principle that though the conviction of 
the party complained against is a mere possibilitj' it is desirable that the matter 
should be threshed out so that it may be decided whether or not an offence has been 
committed.’ Before launching a prosecution there must be a reasonable belief 
in the mind of the Court that there was no foundation for the criminal charge, and 
that in instituting criminal proceedings the complainant acted knowingly without 
belief in the truth of the allegations made by liim or recklessly without caring 
whether the allegations were true or false.® 

Where the Court of first instance finds an instrument to be genuine and the 
Judge in appeal happens to take a dilTerent view of the matter, it is not desirable 
to file a complaint.® 


him then ho may determine whether the complaint is true or false. There is 
...iv:... aV. T>-—J — n.j. —i. . xr.. .•.i... *. 


accu.sed rau«t be in a position to know what statements alleged to be false arc. 

A Deputy Magistrate has nO power to question an order made by his superior. ^ * 
Before mabliig complalot the accused should be allowed to prove the troth of bis 
complaint.—A Slagistrate does not e.xercise a proper discretion who on the receipt 
of a police report that a complaint is fabc, forthwith makes a complaint under this 


police, but before the Magistrate. ** Jf persons are to be prosecuted.. .upon the 


}JShaikh Jltuhamtnad Yassin, (Id24) 4 Pat, 
323.\. 

« 8e<j Gauri ii'ahai, (1833) 6 All. 114; 
Vttnmghtva Steami Xaidu t. Bhagaratuia, 
[1011] 2 M. W. N. 172; ita Saw Ktn v. 
jiaung Tun Ltn, (1899) P. J. L B. 542; 
Chundra Kant Ghose, (1888) 3 C. W. N. 3; 
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mere report of a Police officer that their complaints are not true, the Police ate 
made the judges whether a complaint is tmc or false. Such a delegation of macis- 
tenal functions is not contemplated by the law, and it requires but little exi^ri. 
ence of this countr)* to understand how dangerous it would bo to the best interests 
of justice. Magistrates of all grades cannot understand too clearly that while the 
police perfom their proper duty in collecting evidence, it is the function of tie 
Magistrate alone to decide upon the sufficiency or credlbilitv of this evidence when 
eoUected. ^ AU the witnesses whom the person accused of making the false 
charge wishes to produce must bo heard.® A Pull Bench of the Calcutta High 
Court has laid down that a Magistrate may take cognizance, under ss. 191 and 192, 
Cnminal Procedure Code, of an offence brought to his notice by a police report which 
afior^ ground for a suapicioa that an offence has been committed ; but, as a matter 
of Bonnd judicial discretion, a Magistrate should not so proceed and ffircrt that the 
person suspected be tried until some person aggrieved has complained, or until he 
has before him a police report on the subject based on an investigation directed to 
tho offence to be tried, and, in cases of alleged false charges, until it is clear that the 
original charge has been either heard and dismissed or abandoned. The person 
wbo made the original charge should be offered an opportunity of supporting it or 
abandoning it. ^ This Full Bench case has been unwillingly followed in a later case 
of tbe same Court in which it is said that when a person in-stitutes before the police 
criminal proceedings, found on inquiry to be false, before he can he prosecuted 
under this section, he must fimt have an opportunity of proving his case; if he 
impugns the correctness of the police inquiry by a petition, he is entitled to have 
the persons complained against tried on the charge, or else his statement must 
be recorded on oath and his complaint dismissed under s. 203 of the Criminal 
Procedure Code. ^ 

A diSsrect view has been taken by the Bombay, Madras and Allahabad High 
Courts. According to the Bombay High Court the fact that no ojjportunity was 
allowed to the accused by the Magistrate to substantiate Ws complaint before 
striking it off, is not a drcmnatanco which will invalidate the commitment duly 
made, and tho conidction otherwise good cannot be set aside on account of anch 
omission.® A pereon who makes a false complaint to the police may be proceeded 
with under this section, and it is not competent to a Magistrate to refuse to entertain 
such a case on the'ground that the accused is not afforded an opportunity of 
proving his original complaint in a Court of competent jurisdiction.* 

A Full Bench of the Madras High Court has decided that the party to whoso 
projudice action under tWs section is taken must bo previously heard and a judg¬ 
ment formed upon legal evidence. In cases in which the MBgi.^trate diemisaea the 
orimnnl complaint upon a report from the police there is no legal evidence before 
him on which to form Ms judgment. In cases, however, in which the Magistrate 
examines the complainant, and hears the evidence, and acquits or discharges the 
ficcused and then no notice to show cause is given, the case is different. ? 

The Allahabad High Court has abo held that the complainant ahouM be 

given reasonable opportunitv of prowng his case, and it is not sufficient to fake 


t Per Garth, C. J.. and riold. J.. 4n A'anw- 
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action merely on the ro|K)rt of the \wlicc.* Hut wlierc a Magistrate dUmissca 
a complaint as a false one, and decides to proceed against tlie complainant for 
making a false cliargo, he is not bound liefore bo proceeding to give the complain¬ 
ant an op]X)rtnnity of substantiating the truth of the complaint, by being allowed 
to produce endcnce before him.® 

The former Chief Court of the Punjab held that notice to allow cause is not 
alwa}'? essential before taking action.* 

False charge to the police and lo the BtagWrate.—M’liorc a charge has been made 
to the police and on investigation found to be false, if the same charge is repeated 
to a Magistrate by u complaint. uj>on which he takes action, tho person aggrieved 
cannot then ignore the ^^ngist^atc’8 proceedings and institute a prosecution in 
respcctof the charge made to the police.* A written complaintof the Magistrate 
will be necessary for the prosecution of the complainant. He can be prosecuted 
under s 182, for although the ofTcncc under this section must always include that 
under s. 182, a Court can convict of the minor offence if it so choosc.s,® 

Section 250 ot the Criminal Procedure Code.—Where criminal proceedings have 
been instituted against a person with intent to cause injury to him, without lawful 
ground, the Magistrate should not dismiss the complaint as false and vexatious and 
direct tho complainant to pay com{)enaation to the person against whom the 
procAjedings are instituted, hut should take proceedings under this section.* 

No pending proceedings.—It must be proved that the original proceedings arc 
not pending at the time of the offender’s trial.® 

The original charge need not have been fully heard and dismissed, it is 
sufficient if it is not pending.* 

Finding should state the nature of the charge —Where a prisoner i« convicted of 
having made a false charge of an offence, the nature of the false charge should be 
stated in tho finding and entered in the colendar.* 

Punishment under aecond clause —A prisoner convicted under the second clause 
should be sentenced to imprisonment, with or without fine, and not to fine alone. 

Summary proceeding —The conviction by a Magistrate of a person for an offence 
under this section m a summary proceeding is improper. * ® 

Misdirection to Jury —In a case of bringing a false charge of dacoity under this 
section, the Sessions Judge concluded his charge to the jury in these words ; “ If 
you believe the charge of dacoity to be false, then you should find the prisoner 
guilty imder s. 211; otherwise you should acquit him.” It was held that the charge 
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mere report of a Police officer that their complaints ore not true, the Police are 
made the judges whether a coraplBint is true or false. Such a delegation of mairfs- 
tcnal functions js not contemplated by tho law, and it requites but little experi¬ 
ence of this couptrj- to undoratand how dangerous it would bo to the best interests 
of justice. Magistrates of oil grades cannot understand too clearly that, while the 
ponce perform their proper duty in coUcctiog evidence, it is the function of the 
Magistrate nlona to docido upon the sttfliciency or credibilitv of this evidence when 
coUocted.”' All tho witnesses whom the person accused of making the false 
charge wushes to produce must ho heard.* A Full Bench of the Calcutta High 
Court has laid down that a Magistrate may take cognizance, under ss. 191 and 392, 
Criminal Procedure Code, of an ofTcnco brought to his notice by a police report which 
aSords ground for a suspicion that an offenc® has been committed ; but, as a matter 
of sound judicial discretion, a Mnpstrate should not so proceed and direct that the 
person suspected be tried until some jwrson aggrieved has complained, or until ho 
has before him a police report on the aubjcci based on an investigation directed to 
the offence to bo tried, and, in cases of alleged false charges, until it is clear that the 
original charge has been either heard and dismissed or abandoned. The person 
who made the ori^nal charge should be offered an opportunity of supporting it or 
abandoning it. ® This Full Bench case has been unwillingly followed in a later case 
of the same Court in which it is said that when a person institutes before the police 
criminal proceedings, found on inquiry to bo false, before he can be prosecuted 
under this section, he must first havo an opportunity of proving his ca.'ie; if he 
impugns the correctness of the police inquiry by a petition, he is entitled to have 
the peiBons complained against tried on the charge, or else his statemeat. must 
be recorded on oath and his complaint dismissed under s. 203 of the Criminal 


Procedure Code.^ , , t , . 

A different view baa been taken by the Bombay, Madras and Allahabad High 
Courts. According to the Bombay High Court the fact that no opportunity was 
allowed to tho accused by the Magistrate to substantiate his complaint before 
striking it off, is not a circumstance which will invalidate the commitment duly 
made, and the conviction otherwise good cannot be set aside on account of such 
omission.® A. person who makes a false complaint to the police may be proceeded 
wrth under this section, and it is not competent to a Sfagistrate to refuse to entertain 
such a case on the'ground that the accused is not afforded an opportunity of 
proving bis original complaint in a Court of competent jurisdiction.® 

A Full Bench of the Madras High Court has decided that the party to whose 
prejudice action under this section is taken must be previously heard and a judg¬ 
ment formed upon legal evidence. In cases in which the Magistrate dismisses the 
original complaint upon a report from the pobce there is no legal evidence before 
him on which to form his judgment. In cases, hower-cr, in which the Magistrate 
exatmnes the complainant, and hears the evidence, and acquits or discharges the 
accused and then no notice to show cause is given, the case is different. * 

The Allahabad High Court has abo held that the complainant sbould 
given reasonable opportunity of proving his case, and it is not sufficient to te 

. i 

(1897) 1 C. W, N. 452; Twine 
Gadgil, (1009) Criminal Application Re¬ 
vision iso 71 ot 1909. Unrep 
DrcidedoatlieSlat July 1909. 

J., and Batchelor, J, j ^ J 

Gangaram Sonar, (1893) 7 C. P. L- ^J ^7 , 

•J./iSJai Coriad, asm S^-.Boa. 6M ; 
Salit £ov. (1881) 6 Cal «S2. . ■ 
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action tncrclv on the re|>ort of the police.* Hut where a Magiitrnlc dismisses 
a complaint os o false one, and decides to proceed against the complainantior 
malnng a fal«e charge, he is not bound Vinre so proceeding to give the complain¬ 
ant on opiwrtunity of sulwtantlating the tnitli of the complaint, l>y being allowed 
to pitxlueo e\*idcnce l)eforo him.* 

The former Chief Court of the Punjab held that tiotice to show cause is not 
alwa)? essential before taking action.* 

False eharfe to the police and to the Maftstrate —Where a charge has been made 
to the police and on investigation found to he false, if the same charge is repeated 
to a Magistrate by u complaint, ujmn which he takes action, tlio person aggrieved 
cannot then ignore the Jlagistratc’s proceoclings mid institute a prosecution in 
respectof the charge made to the police.* A written complaintof the Magistrate 
will be necessarj’ for the jirosccution of the complainant. He can be prosecuted 
under s 182, for although the offence under this section must always include that 
under 8.182, a Court can convict of the minor offence if it so chooses,® 

Section 250 ol the Criminal Procedure Code,—^Where rriminal proceedings have 
been instituted against a person with intent to cause injury to him, without lawful 
ground, the Magistrate shonld not dismiss the complaint as false and vexations and 
direct the complainant to pay compensation to the person against whom the 
proceedings are instituted, but should take proceedings under this section.* 

No pending proceedings.—It must be proved that the original proceedings are 
not pending at the time of the oflender’a trial.* 

The original charge need not have been fully heanl and dismissed, it is 
sufficient if it is not pending.* 

Finding should state the nature ol the charge-—Where a prisoner is convicted of 
liaving made a false charge of an offence, the nature of the false charge should be 
stated in the finding and entered in the calendar.* 

Punishment under second clause —A prisoner convicted under the second clause 
should be sentenced to imprisonment, with or without fine, and not to fine alone.** 
Summary proceeding.—The conviction by a Magistrate of a person foranoffonco 
under this section in a summary proceeding is improper. * * 

Misdirection to Jury —In a case of bringing a false charge of dacoity under this 
section, the Sessions Judge concluded his charge to the jury in these words : “ If 
you believe the charge of dacoity to be false, then you should find the prisoner 

guilty under B. 211 ;otberv‘ - ,t -•■r •• •» . 

was erroneous and defecti^ 
inste.ad of directing as he 

most essential elements of the charge under this section, namely, that in instituting 
the false charge of dacoity there was no just or lawful ground for the charge, and 
the jury should have been asked to say whether the charge was false and whether 
in instituting that charge there was no just or lawful ground.** 

1 «■., /loenxr 4iian «r» « Karmaktir V. Prto Salk Dull, 

(1901) 20 CaL 470. 

» Salik, (1887) I All. 527 ; Manga Pam. 
(1886) P. R. Ho. 28 of 1883 ; Cati Mandal, 

' (1905) 4 C. Zfc J. 88, folloninsr Ounamony 

Sapui, (1890) 3 C. W. N. 758. 

• Subbanna Coundan, (1862) 1 JL H. C. 30, 

(1908) 4 N. L. R. 136, which follows the • (1863) 1 B. H. C. (Cr. C.) 87. 

view of the Bombay, Madras and Allahabad **Boma bin Pabhaji, (1863) 1 B. H. C. 

‘ . (a<i.)34. 

* ■ • ■ • % " ■ ' • , iMrai Rajra v. Batiiki (1900) 

28 Cal 251. j ./ 

• ' ' i ' ** rom^alias TomijuddinPnmanictfilBQl) 

95. 1 C. 301. 

» Daroga Qopt. 11925) 6 P. L. T. 516. 
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-- -.. • fcHAI'. xr. 

««nsTollowT:- !>’'r.br ’^hntg. yo., ,j 

That you, on or nboiit tlit-day o(-at-, iiitb intent to oauTC 

mjiiry to one-[instituted cnininal jitoccvdings licloro-rhareitiy tiic said 

-ivifli imviiig eoinm.lted an oltence, to ail- ,] (,,) [l„My ch,rg?,l the said 

-—before--ivitli Iraviiig committed an oilriice, to nit-,] knoWini; at the 

time t jia t tlicre ira,s no just or !aa-fiil ground for wie!i ytocrcdhiys (or charco) against 
tire said—olid that you thmby committed on utlence ]iuiiisbable under s. 21) 
«f tHo Ii«Uau I’ena! Code, ami within my cognizance. 

And I hereby direct that yon be tried on the mid cbnrgr. 

Puntrtmenl.—As to the Frontier District, see the Frontier Crimes Feouia- 
lioii {in of 1301), ss. 6, II and 12. " 


212. Wlioiicvor tut oiTciiec lins been coiniiiitted,' ivlioover 
Harbourin- o'i couccals it persoii wliotit lie knows 

off'naer-'“' reason to believe to be the ofTcinler,= 

with the intention of screening him from legal 
\nmishmont,=' 

shiill, if tile offence is punishable with death, be punished 
with imprisonment of either description for a term 
oBmeo. ° “ I" * * “' which may extend to five years, and shall also be 
liable to fine; 

and if tlie offence is pimisliablc with transportation for life, 

, , . or with imprisonment which may extend to ton 

triIiifjlimatio'’n” "for years, shall be punished with imprisonment of 
1 I/O, or iritii its- cither description for a term which may extend 
firironmoni. years, and shall also be liable to fine; 

and if the offence is pnnisliable with imprisonment which 
may extend to one year and, not to ten years, shall be punished 
rvith imprisonment of the description provided for the offence 
for a terra which may b.xtend to one-fourth p.art of the longest term 
of imprisonment provided for the offence, or with fine, or with 
both. 

“ Offence ” in this section includes any act committed at 
any place out of British India, which, if committed in British 
India, would be pimishabie under any of the following sections, 
namely, 302, 30A, 382, 393, 393, 394, 395, 390, 397, 398, 399, 402, 
435, 436, 449, 450, 457, 458, 459 and 400; and every siicli act 
shall, for the purposes of this section, be deemed to bo punishable 
as if the accused person had been guilty of it in British India. 

■ ■ - Biceptioi!.—This provision shall not extend to any e&m in 
which the harbour or concealment is by the husband or wife of the 

offender.- - ■ 

■'. - ittosiaiTiox. 

I'C A-.-A; tnowing that B has comraitted dacoity, fcuowiDgiy conceals B io order (o 
scwcti him from legal putusinmnt. Here, aa B is Kable to transjortalrea for bSo, 
'XTs'babK fo inlprisoriment of cittei description for a term aot esceedlng three 
years* and is also liable to fine. 
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comment. ^ ■ . 

This section applies to the harbouring of persons who have actually committcH 
some offence under the Penal Code or an offence under some special or local law, 
when the thing punishable under such special or local law is punishable with 
imprisonment for a term of six months or upwards. It supposes that some offence 
has actually been committed, and that the harbourcr gives refuge to one whom he 
knows or has reason to believe to be the offender with the intention of screening 
him from legal punishment. It does not apply to the harbouring of iiersons, not 
being criminals, who merely abscond to avoid or delay a judicial investigation. 

Harbouring escaped prisoners of war is punishable under s. 130 and harbour* 
ing a deserter from the Army or Navy is punishable under s. 136. 

This section deals with that class of offenders who are known as ‘ accessories 
after the fact ’ under the English law. An ‘ accessory after the fact ’ is one who, 
knowing a felony to have been committed by another, receives, relieves, comforts, 
or assists the felon.' 

Ingredient*.—^The section has three essentials— 

1. Commission of an offence. 

2. Harbouring or concealing the person known or believed to be the offender. 

3. Such concealment must be with the intention of screening him from legal 
punishment. 

1. * Offence has been committed. *—It must be shown that the offence has 
been completed before the offender was harboured or concealed. Hawkins * says ;— 
“ A man shall never be construed an accessary to a felony, in respect of the receipt 
of an offender, who at the time of the receipt was not a felon, but afterwards be¬ 
comes such by matter subsequent; as where one receives another who has wounded 
a person dangerously, that happens to die after such receipt. For though the 
offender be for Bpcctal reasons adjudged to some purposes guilty of homicide ab 
tniho. yet he shall not be so esteemed in respect of any others but himself j for 
fictions in law shall never be earned further than the reasons which introduci? them 
necessarily require " Under the Penal Code such a person is liable to be convicted 
of harbouring one uho had committed grievous hurt. 

2. 'Harboun or conceals a person whom he knows or has reason to 
believe to be the offender.'—Sec s. 216.B, tnfra, as to the meaning of harbour.’ 
A person uho cmploj'B another to harbour the offender may be conWeted as 
‘ accessory after the fact ’ though he himself did no act of relieving, etc • 

‘Knows’—It is necessary that the harbourcr at the time when ho assists, 
comforts the offender, should have notice, express or implied, that he had 
committed a crime.^ 

«HeasoD (0 b*lIevr.«_Sec s. 26, supra. 

3. * Intention of screening him from legal punishment. ’—The harbour* 
ing or concealing must be with intent to save the offender from punishment. 

Exception.—The exception only extends to the cases where harbour is 
afforded by a wife or husband. No other relationship can excuse the wilful receipt 
or assistance of felons ; a father cannot assist his cluld, a child his parent, a brother 
his brother, a master his Ber\'ant, or a servant his master. The law in England 
is to the same effect. ° 

^ In a case in England a woman was charged with comforting, harbouring, and 
assisting a man who had committed a murder, and it appeared that the considered 
herself as his wife, ani lived with him as auch for yean, it was held that nhe was 


‘ Sn**k..e. 1. • . ■ t nob.40, 

» Hid ,«. 35 . 4 * ^ 3 * 
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entitled to bo acquitted even though the marriage was in some respects irreimlar 
and probably invaud.J , ,, re 

Amendmenti—The clause defining * offence ‘ under this section was intro* 
cluccd by Act III of 1894, s. ?. 

PRACTICE. 

Evidence.—Prove (1) that an offence has been committed hr the person 
harboured. 

(2) That such offence is punishable with (o) death, or (h) transportation for 
life or imprisonment not exceeding ten years, or (e) imprisonment from one to ten 
years. ' 

(3) That tho accused has harboured or concealed the offender. 

(4) That the accused then knew him to be an offender, or had reason to 
believe him to be so. 

(5) That the accused thereby intended to screen such offender from legal 
pxinishment. * 

Procedure.—Cognizable—Warrant—Bailable—Not compoundable—Triable 
by Court of Session or by Magistrate, Presidency or first class, if the case falls 
under the first or second clause ; bj' Magistrate, Presidency or first class, or by 
Court by which the offence is triable, if the case falls under the third clause. 

Charge.—I (name and offi.ee of Magistrate, etc.), hereby charge you {name of 
accused) as follows ;— 

That on or about tho—-^ay of—- the offence of (specify u) was committed 

at (8p€«i/y the place) by AB, and that you on or about the—^ay of-at~, 

harbo' 

fimeo' ‘ .. ” ■ ’ , ’ 

offeaci '* ' V‘ * * ’ 

of the Indian Penal Code and within my cognizanco (or within the cognizance of 
the Court of Session). 

And I hereby direct that you be tried [by the said Court (in cases tried by 
Magistrate otnii these tcords)] on the said charge. 

pattUhm«ot,^As to the Frontier District, see the Frontier Crimes Regulation 
(III of 1901). 

213. WTioevor* accepts or attempts to obtain, or agrees to 
accept, any gratification “ for himself or any other 
Taking gib. etc., persou, or any restitution of property to himself 
or am- other person, in consideration of his con¬ 
cealing an offence or of his screening any person 
from legal punishment’ for any offence, or of his not proceeding 
against any,person for the purpose of bringing him to legal punish- 

ment, ' • i, j 

shall, if the offence is punishable with death, ho punished 
•srith imprisonment of either description for a 
i I » o » p i t»I which may extend to seven years, and shall 

also be liable to a fine; 

and if the offence is. punishable nith trangjortation for life, 

, or with imprisonment wheih may- extend to ton 

years, shall be punished .with-.imprisonffleat of 
lifo, ira. either description for a term which may extend 

pivizavst. ^ three years, and shall also be liable to fine; 

» ilsnr (hod^ (ISIS) 1 C, «t K. JM- -s**?*, P. R. N*o. *l 

» yakX (1850) IJ All. 43S; A«ii 
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and if the offence is punishable wtli imprisonment not extend¬ 
ing to ten years, shall be punished ^^^th imprisonment of the 
de.scription provided for the offence for n term which may extend 
to one-fourth part of the longest term of imprisonment provided 
for the offence, or with fine, or with both. 

C 0 M M E N T. 

The compoundinp of a crime bj* some agreement not to bring the criminal 
to justice, if the property is restored or ft t>cciiniar}' or other gratific.ation is given, 
is the offence punished by this and the folloiring sections. This section docs, not 
apply where the compounding of an offence is legnl. It is the duty of every State 
to punish criminals. No indiWdual ha*, therefore, a right to compound any crime 
because he himself is injured and no one else, • 

Ingredients.—Tlie section has two essentinls— 

1. A person accepting or attempting to obtain any gratification or restitu¬ 
tion of property for himself or any other person. 

2. Such gratification must have been obtained in consideration of (o) con* 
coaling an offence, or (6) screening any person from legal punishment for an offence, 
or (e) not proceeding against a person for the purpose of bringing him to legal 
punishment. 

1. *Whoever accepts...gratification for himself or any other person, or 
any restitution of property, etc.*—The offence of compounding a larceny 
may be committed by a person other than the owner of the goods stolen or a 
material witness for the prosecution.* 

* GratitIeatlOQ*..-^ec s. 161, su/ira. 

2. * In consideration of his concealing an offence, or of his screening 
any person from le»l punishment.*—Sec a. 214, infra. This section applies 
only where there has been an actual concealment of an offence, or screening of a 
person from legal punishment, or abstention from proceeding criminally against 
a person, and as consideration for the same, there has been an acceptance of, or 
attempt to obtain, or agreement to accept, any gratification or restitution of pro¬ 
perty. It has no application where only an acceptance of, or attempt to obtain, 
or agreement to accept, any gratification or re.stitution on a promise to conceal, 
screen, or abstain, is proved, and nothing more.* • 

This section is applicable only when it is proved that the person screened or 
attempted to be screened from legal ponishment has been guilty of an offence, * 
and not when there is merely a suspicion of his b8%’ing committed some offence.* 
A person complained to the accused, who were Panchayets, that A had stolen his 
fishing cage and concealed it in a tank near bis house. The accused came to A’s 
house and found the cage in the tank. They then took him into custody and 
threatened to send him up to the lhana. Eventually they took from him Rs. 6 
and did not proceed against him. The accused were charged %vitb and found guilty 
of an offence under this section. It was held that the conviction .was wrong as 
there was mere’ ‘ ‘ ^ 

jfewcUery to M, ' • * ' 

such pledging .... ... . 

returned by S to G on the latter undertaking not to prosecute M for the offence of 
criminal.breach of trust. 31 was accused of criminal breach of trust,-but was 
acquitted., S.and G were also charged with offences Under this and the following 

f 1886) Ifl Q. B. D 141. 6«, 2Bott. Cn.^:. 101. - ■> . 

• IJemtJumdta MuVitrjte, (1034) 52 C»l. , ilyti, (1896) 23 Cal. 420.^*"^ ■' 

151. • Ibid, 

* 5anabl (1013) 15 Bom,- L. R, 
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scctiora, ill lliat they look and offered restitution oI property in consideration of 
scroomng an offonce. Tfio tfj-ing MngistriW'convicted S nml 0 of the offences 
ciiarccu, on t/ie grouna (Iiaf. for the ptirposo^ of the pre 5 f/it c/isf M must b*' held 
gmifcy. On «pposirj{ WM held, acquitting the neensed, fl) that there could he no 
flcreenmg of m oJTencc, which offence was not proved to havo hern committed ; 

(2) that the trying Afagiptrafe was hound to proceed on the footinji* that no erinunal 
breach of trust had hern committed, since t!ie prosecution could not make it appear 
^bat Kuch an offence had been rommitt<*<{. * 

The word offonce denofw n thing punishable under the Code or any siicctai 
or loculi law (s. 40). ^ 

'Excepfion.—See Kxception to s. 214, iw/m. 

PRACTICE. 

Evidences—Prove (1) the commission of the offence concealed. 

(2) That the accused (n) conceoWI such offence ; or (6) srrf^ned the offender 
from legal punishment.; or (c) omitted to jirocced against such offender so as to 
bring him to punishment. 

(3) That the accused accepted, or attempted to obtain, or agreed to accept 
the gratification or re.stitution, as described in the seetion. 

(4) That the accused so accepted, etc., in consideration of such concealment, 
etc., oa (2). 

Pfoe^urs.'—Cognizable— ^Varrawt—Bailable— AVt corapouniiabiD —Triable 
by Court of Session if the ease falls under the first clause ; by Court of Session, or 
Alagiatrate, Presidency or first class, if it falls under the second ; by Afagistrate, 
Presidency or first class, or by Court empowered to try the offence screened, if it 
falls under the third. 

Charge —f (unme ntid q^ce of Magistraic, etc.), hereby charge you [ttame of 
accused) &s follows ;—’ 

That on or about the-dav of-, at-. one AB committed the ofieaco 

..._^ punishable with-■, and that you on or about the-day of-, at——, 

accepted (or attempted to obtain, or agreed to accept), a certain gratification, to 

xni _, [or certain property, to wit-] for yourself (or for-•) in consideration 

of yout concealing the said offence of- [or screening the said-from legal 

pumshment for the said offence, or not proceeding against the said AB for the 
I > ‘ ' -I . -J *»—*, you thereby committed an 

•, and within my cognlrance 

(or cognizance 01 oiv i/uu. re w* ooj......*:.,. i 

And I hereby direct that you be tried (by the said Court (tn coses U ted oy tne 
ilagislmls omit these teordifl on tho said charge. 

2(4. Wlioevor gives or causes, or offers or agrees to give 
or cause, any gratification to any person *, or to 
oitorics si't or restore or cause the restoration of any property 
^r°y”i”° oMidora. to any person, in consideration of that person’s 
S”d°' ’concealing an ofienco, or of his screening any 

" person from legal punishment - for any offence, or 

,'of .hia not proceeding against any person for the purpose of bringing 
•hini to legal punishment, ,, , - • v , 

ifv f'shali, if the offence is punishable trith death, be-pumshed 
' , rrith imprisonment of either description for a 

*** term rehich mav"h.\-tcnd to seven rears, and shall 
■ also be liable to'fine;-- 

« SSraii,; utiiKet, am) IS Bow. t. B:'0S4, 2 Sow; Ct. 0.101, 
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and if the offence is punisliable with transportation for life, 
. or Yvith imprisonment which may extend to ten 
years, shall he punished with imprisonment of 
life, or with irapn- either description for a term which may extend 
sonment. three years, and shall also be liable to fine; 

and if the offence is punishable with imprisonment not extend¬ 
ing to ten }cars, shall be punished with inprisonment of the 
description provided for the offence for a term which may extend 
to one-fourth part of the longest term of imprisonment provided 
for the offence, or with fine, or with both. 

Exception. —^The provisions of sections 213 and 214 do not 
extend to any case in which the offence may lawfully be com¬ 
pounded.'* 

COMMENT. 

The last section punished the receiver of a gift in consideration of corapro- 
rnising an offence : this section punishes the offerer of the gift. 

Scope.—The offence of giving a gratification to any person in consideration 
of that person concealing any offence, or of his screening any person from legal 
punishment for any offence, or of his not proceeding against any person for the 
purpose of bringing him to legal punishment, may be committed not only in respect 
of a completed offence, but also in respect of an offence, which it is proposed to 
commit. ^ 

Ingredients.—This section has two essential*— 

1. Offering any gratification or restoration of property to some person. 

2 Such offer must have been m consideration of that person’s (o) concealing 
an offence, or (/<) of his screening any jierson from legal punishment for an offence, 
or (c) of Ins not proceeding against a jierson. for the purpose of bringing him to 
legal punishment. 

1. * Whoever gives or causes, or offers or ogrees to give or cause, 
any gratification to any person, etc.'—Tliis cection makes it an offence not 
only to give a gratification but .also to agree to give it in consideration of the donee 
screening any person from legal punishment for any offence, and the use of the 
word ‘ agrees ’ involves the idea of something in the nature of a demancl.* Such 
iigrcement is also void under the Indian Contract Act 

‘Cratlflcatlonto any p«non.’_,Sce s. IGl.anpra. 

2 'In consideration of that person's concealing an offence, or of 
his screening any person from legal punishment, etc,’—The terms ‘ concealing an 
offence ’ and ‘ screening any person from legal punishment for any offence 'appear 
to pre-suppose the actual commission of an offence, or the guilt of the person 
screened from punishment. It is not the intention of the legislature to punish 
the giving of gratifications, under a delusion that an offence had been committed 
or that a person was guilty of such an offence. The intention was to discourage 
malpractices, when offences have really been committed, or when persons really 
guilty are screened, and not to ensure general veracity on the part of the public m 
reganl to imaginary offences or offenders. In tlus case the accuse<l had agreed to 
give Rs. 10 to S in consideration of bis not giving eudenco against K, who was 
charged with the offences of house-breaking by night and theft In a building. 
S gave evidence against K w ho was ac<^aitted. The accus'*d was thereupon charged 

> Sayi Vo. > k'. B R. (I89’.189G) * IVr UaiTreM, J. C, io J/« Ka (18W) 1 

U. B. R. (i6W.1806l 15S. 
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under this Bcction ; it vras held that he had committed no offence under it. * ‘When 
two of the accused oflored a grotiGcstion to a public servant in consideration of 
his not proceeding against them and the other accused, whose books and papers 
he had seized, it was held that they were guilty under this section and not under 
BS. 109 and 161.® 

This section includes the offer of a bribe by the person who has committed the 
offence that it is desired to screen.* 

3. ‘Compounded.*—".Compounding an offence...supposes an arrangement 
by which the parties have settled their differences, and in the more usual acceptance 
of the term implies that the prosecutor has received sonio^ consideration or grati¬ 
fication for dropping the prosecution. Although the provisions of the Contract Act 
may not apply, the proof of the arrangement must be similar to that which the 
Court requires for the proof of any agreement which i-s in issue: unless it appears 
that the parties were free from influence of every land and were fully aware of 
their respectivo rights, it would l>e impossible to give effect to a so-called arrant^* 
ment or composition.”* If the offence is a compoundable one, then even ri the 
gratification is offered to a person who has no right to compound it is immateiiah 

Undcr tho Criminal Procedure Code, s. 345 0), the offences punishable under 
the sections of the Indian Penal Code specified in the first two colu^s of the tab e 
next following may be compounded by the persons mentioned m the third coiumn 
of thatftablc ;—_ ■ - 


Offence, | 

Sectiona of Indian 
Itenal Code 
appHcable 

Persons by whom offence may be 
compounded. 

Uttering words, etc., with deliborate 
intent to wound the religious feelings 

1 

rss : 

j 

The person whose religious feel¬ 
ings are intended to be wounded. 

of any person. 


The person to whom the hurt is 
caused. 

Causing hurt 

323, 334 

Wrongfully restraining or confining any 

341, 342 

The person ;estrained or confined. 

person. 

Assault or use or criminal force 

352, 355. 358 

The person assaidled or to whom 
cnminol force is used. 

Unlawful compulsory labour 

374 

The person compelied to labour. 

Jlischief, when the only loss or damage 

426. 427 

The person to whom the loss or 
damage is caused. 

caused is loss or damage to a pnTaie j 


person 

Crnaina] trespass ' ’ 

House trespass ' • 

Criminal breach of contract of semco.. 

447 1 
448j 

400, 401, 492 

Tit tetxn in 

property trespassed “P®”- 

Tho person with whom the offend, 
er has contracted. 

Adultery 

497^ 

Tie hmiKd of tlo 

Enticing or taking away or detaining 

49bJ 


with criminal intent a married woman. 



.. .. 

" ' 1 * . 

■" ■ ■ ,.J3o{188l. 

1 Weir 394. 


jjvrfay, (1S93) 


ll'-Rf 2 Bom. Cr. ci 101. tee «. 513 
where the farts «w act out. 


SlCaLlW. lift- ti V 4!L 

* JCya Sent, {ISIS) 6 L. B. 3.. 48* 
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QC«nc«. _ 1 

Sections of Indian 
Penal Code 
applicable. 

Persons by whom offenco may be 
compounded. 

Def&nttlon .. ; 

600 


PriDtiDK or engnTtos matte*, tnowing 
tt to M dffamfctory. 1 

con 

Tba person defamed. 

Sale of printed or en^trad tubitanea | 
containing defamatory matter, XnoTr> 
log it to contain inch matter. 

603 J 


Insnit intended to proroke a breach of 
the peace 

604 

The person insulted. 

Criminal intimidation, eicept when the 
offence ia punishable with Imprison. i 
ment for seTcn ^tara. 

000 

The person intimidated. 

Act caused by making a [uraon belters 
that he rrill be an object of dirine 
displeasure. 

COS 

The person against whom the 
oSenre was committed. 


(2) The offences punishable under the sections of the Indian Penal Code 
specified in the first two columns of the table next following maj, with the per* 
mission of the Court before which ao^ prosecution for such offence is pending, be 
compounded by the persons mentioned in the third column of that table :— 


Offence 

Sections of Indian 
Penal Code, 
applicsblo. 

' persons by whom offence may bo 
compounded. 

VoluotaiHr causing hurt by dangerous ^ 
weapons or means. 1 

324 

The person to whom hurt is 
caused. 

Voluntarily causing grievous hurt 

325 

Do. 

Voluntarily causing griorous hurt on 
grave and sudden provocation. 

335 

Do. 

Causing hurt by doing aq act ao rashly 
and negligently as to endanger human 
life or the personal aafety of others 

337 

Do. 

Causing grievous hurt by doing an act 
80 rashly and negligently as to en¬ 
danger human life or the personal 
sajety of others. 

338 

Do. 

IVroBgfully confining a person for three 
daj-B or more. 

343 

The person confined. 

Wrongfully confining a person in seerst. 

! 346 

Do. 

Assault or criminal force in attempting 
wrongfully to confine a person. 

367 

The person assaulted or to whom 
the force was used. 

Plshonest misappropriation of property. 

1 

Tfao owner of the property mis- 
appropriated. 

Cheating .. 

' 417 

' The person cheated. 
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1 

Offcnw. 

Sections of Indian 
rona] CWo 
oppi/cable. 

I 

i IVrson* by whom offence may be 

1 * roiimpondcd. 

Chentinc a person Kliose ln{crt«t the 
ofTcndcr was bounfl, liy Mtr or by 
legal contract, to protect. 

418 

The prrson cheated. 

Cheating by pcnionatioH 

410 

Uo 

Cheating anti dishonestly inducing deli¬ 
very of prowrty or tho making, al¬ 
teration or uestruction of a valuaUe 
ficcurily. 

I2(J 

1)0 

Mischief by Injury to work of irrigation , 
by WTongfulJy diverting water when j 
the only loss ordamago caaicd is loss ; 
or damage tu a private person. 1 

450 

The person to whom the loss or 
damage is caused. 

House trespass to commit an offeneo, 
(other than theft) punwhahlo «ifh| 
imprisonment. i 

451 : 

The person in poofseosion of the 
house titspassod upon. 

Using a false trade or pro|»rty mark .. 

482 

Irhc person to whom tho loss or 
injury is causod by such use. 

Counterfeiting a trade or property mark 
used by another. 

483 

Tho porsoo whose trade or pro¬ 
perty mark is counterfeited. 

Knon'ingJy selling, or oxposinif of P®*' 
sessing for salo or for trade or “*®“* 
facturiiig purpose, goods maraed imn 
a counterfeit trade or property mark. 

Jfarrying again during the lifetime of 
a husband or wife. 

Uttering words or sounds or making 
gestu^ or oahibitjng any object, 
intending to insult the modesty of 
a woman or intruding upon the 
privacy of a ivoman. 

480 

404 

500 

■ The husband or wife of the 
person so marrying. 

1 Tho noraan whom it is intended 

1 to insult or whose privacy IS 

j intruded upon. 

i 


on%^ belalf may with the per»ie*H oi the 

nrx:ih:t:rL 

:i?^r„tih“Lro^i’th^ »- '’^' “ “■' ““ 

before Which a_e»ppe^ “the exe^a of its powom of revieiw a°-ier e. 439 





OTFENCES AGAINST TUBUC JUSTICE. 


465 


•SECS. 214-215.] 


Amendmeni.—The Exception was substituted by Act VIII of 1882, s. 6 ; and 
the illustrations to the section were repealed by Act X of 1882. s 

PRACTICE. 

Evidence —Prove points (1) and (2) as in s. 213 ; and further— 

(3) That the accused gave or caused or offered to give or caused the grati¬ 
fication, etc., as stated in the section. 

{4) That he so gave or caused, etc., in consideration of such concealment, etc. 

Procedure.—Not cognizable—Warrant—Bailable—^Not compoundable—Tri¬ 
able by Court of Session, if the case falls under the first clause ; by Court of Session, 
-or Magistrate, Presidency or first class, it it falls under the second ; by Magistrate, 
Presidency or first class, or by Court empowered to try the offence screened, if it 
■falls under the third. 

Charge.—I (name and office oj Magietrate, etc.), hereby charge you {name of 
-accused) as follows :— 

That on or about the--day of-, at-, you gave {or caused or offered 

to give) gratification, to wit-, to AB in consideration of the said AB’s con¬ 
cealing the offence of-under s. of-and which offence is punishable vdth 

■ -(or in the Court of AB’s or of his screening you (or )} from legal punish¬ 
ment for the said offence of^-or of his screening you (or any person from legal 

punishment for the said (or any offence) (or of his not proceeding against you or 

-) for the purpose of briogiog you (or him) to legal punishment ond thereby 

committed on offence under s. 214 of the Indian Penal Code, and witliin my 
'Cognizance (or the cognizance of the Court of Session.) 

And I hereby direct that you be tried (by Court {omit these vords 

-vhen tried ly the Magislrate)] on the said charge. 

215. Wlioever takes ot agrees or consents to take ‘ any 
gratification under pretence or on account of hel])- 
e 0 * 0 T8f porsoii to Tccovcr any moveable property 

•tofen property, etc. of whicli lic shall liavc bccn deprived by any offence 
punishable under this Code,* shall, unlc.^.s lie uses 
all means in Ids power to caasc the offender to bo apprehended and 
convicted of the offence,’ l>e punished ■with imprisomnent of eitlicr 
description for n term wiiich may extend to two year.^, or witli fine, 
or with botli. 

COMMENT. 

Object.—This section is primarily aimed at profe.<«';ionaI trackers and oth»*r 
■persons who, being usually in league with thieves or well aware of their proceechngs, 
obtain money, etc., for the recowry of stolen property, without making any effort 
to bring the offenders to justice.* It is not intended to apply to the actual thief 
but to some one who, lK*ing in league with the thief, receives some gratification on 
account of helping the owner to recover the stolen property, without at the same 
time using all the me.<ins in hij power to cau.se the thief to be apprehended and 
connctcil of the offeoco.* It would, however, applv to ca<es of p<»r«ons taking 
rewards offered in advertisements for the return of stolen prop<»rtv; and siieh 
adrenisementa might amount to abetments of the offence punishable under this 
jiection. 

Ingredienti.—This section has three essentials— 


» M. A M. 17'?, 

» .th. (iWKi) *3 AIL l?I; .Vaff, 

|•erfB Tkfmr, (IfUl) ff. M U J. 51K; 

1 Urir J{*0; Twl 


aliMNiUm (IPnTM L B. r.. IW. T s; 
A>i .Vyaa L\ (I**l4) U. B. IL tlPU-lCJ 
A-»Jle * L C i5, JC I*. L. li. 

503. 7 U L. J. 4T7. 
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Ij Taking or agreeing or consenting to take my gratification under pretence' 
or on accotmt of helping an)* person to recover any moveable property. 

2. The owner of such property must have been deprived of it by an offence 
punifibablc under tbo Penal Code, , 

3 The person taking the gratification must not have used al! means in ms 
power to causo the offender to be apprehended and convicted of the offence. 

1 * Takes or agrees or consents to tako, etc.'—^Those words “ imply that 

the person taking the gratification and the person giving it have agreed, not only 
aa to the object for which the gratification is to be given, but also as to the shape 
or fonn the gratification ia to tako.. .if a person has actually taken J 
from another, it must be assumed that he agreed to take, and 
in that particular form or shajic ; but where the gratification has 
passed and there is a disagreement as to the fonn or shape that the grati . 
is to take the idea of agreement or consent ia negatived. ’ 

2. • PrapKiy at which he shall have been deprived by 
punishable under Ihia Code.’-To eonatitutc «" “ 

necessary that the moveable property ahau d have been aXt a eoW- 

oS some i«>rsoa by means of an oHcnce pnmshable ™''” fJ to 
from his graaiag'ground. Same days later he heard that B had rt. A went » 

hinr. B took eI 12 from him and promised *9 ‘^ed to mtnS eitte 

He did not, however, keep h.s ^Xguil^^ o/an offence tmdet this 

the cow or the money. It was held that A was noi gu«hj w* 

“"mpt.-" Anattempt to 

necessarily inclndes the idea of a ^one preliminary to 

With this much superadded jg ^ stage in the commission of the 

the act of taking.. In and the aetual 

offence wHch is intermediate . toreenre the rctnm of bullocks stolen 

taking.”* Thus, where two mfused but offered Es. 16 

from a third person fo' Ea. and tta^t ^ comimtted 

which offer was rejected by the t ^ ^ later case where the Court 

of a, 215 of the Indian P*™' ^o* ^^"In Xnct but a substantive offence, 

and taker, it i.e no more an att ^ upg the one specified in s. 215 

on the language of the section. it could only he under circumstaueea 

of the Indian Penal tode, had some of his buffaloes stolen. 

similar to those of the pmsentcuto In thieve s ^ 

H proposed to S that d 8 gave to the stolen cattle S, 

prosecute the thieves he would pro th^^^ reported the matter to the police. 

however, would not agree to this p P Mmmit the offence under th» 

It was held that H was gmlty of an “ ‘ dissenting from Chmr i ««. 

section,* The former Chief Court of hower^Buro.^^ ^ 

decided that in order to the person who i.s willing to ‘“ho 

tlus sectioa it is not §legal gratification 

and the person who «, wdh?? j| to be given and aho 

both as to the object for is to take. When once a PtoP““l 

aa to the shape or iHecal gratification whether it is completed 

by an^^me^t m “ 

section is complete.® 


» Per CiUoa. J., io Chittar. {1898) 20 A«- 
: P;r JDaion, J.. m C^tUar. sop. 


• CAittor,itW. _ irto 

. Baryaynn, a»22) 45 AJL 15. 

• yj,^^A>.(l«>4)2L.A B.310. 
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3. ‘Unless he uses all means in his power to cause the offender to be 
apprehended, etc.’—The offence under this section is only committed if the 
person accepting gratification has failed to use all means in his power to cause the, 
offender to be apprehended. A bad her goods stolen. B, who knew the thieves, 
received money from A to endeavour to purchase the stolen property of the thieves 
for A, hut not meaning to bring the thieves to justice. It was held that B was 
guilty of the felony of taking money on account of helping A to the return of the 
stolen goods.' 

PRACTICE, 

Evidence.—Prove (1) that the owner of the property was deprived of it by 
an offence under the Code, 

(2) That the accused took, or agreed, or consented to take, the gratification. 

(3) That such gratification was under the pretence of, or on account of, 
helping to recover such property. 

(4) That the accused failed to use all means in his pou er to c.ause the offender 
to he apprehended and convicted. 

It is not necessary to show that the prisoner had any connection with the 
commission of the pre%dous felony ; it is sufficient if the endence satisfies the 
Court that the prisoner had some corrupt and improper design when he received 
the money; and did not 6o»a fide intend to use such means as he could for the 
detection and punishment of the offender.* ' 

Although this section is enacted to provide fora particular class of offence, 
there is no p^o^’ision of law which forbids a conviction under s. 420 for an offence 
of that class, if the necessary facta which constitute an offence under s. 420 are 
proved.* 

Procedure.—Cognizable—Warrant—Bailable—Not compoundable—Triable 

by Magistrate, Presidency or first class. 

Charge.—Where the question Is likely to arise whether a person who has accept¬ 
ed a gratification for the return of stolen property is the actual thief or not, alter¬ 
native charges should be framed under a. 236 of the Code of Criminal Procedure.^ 

216. Wlienever any person convicted oi or oliarged tvith 
an offence,' bein^ in laudul custody for that offence, 
escapes from such custody, 

caped froia custody OF whenovcr a public Servant,* in the exercise 
©t wh«e ^pTOhan- qI the la^dul powcis of such public servant, orders 
derod— a certam person to be apprehended for an offence,* 

whoever, knowingof suck escape or order for 
apprehension,harbours* or conceals that person \nth the intention of 
preventing him from being apprehended, shall be punished in the 
manner fo!lo^ving, that is to say, 

if the offence for which the person was in custody or is ordered 
if a ca )*t»i apprehended is punishable® i\ith death, he 

©eUco^; ^ shall be punished with imprisonment of either 
description for a term 11111011 mav extend to seven 
years, and shall also be liable to fine. 


» JoJin Paieot, (1849) 2 C. i K. 927. 18 
L. J. (M. C.) N. S. 186. 

> JoAa K%nq, (1844) 1 Cor 36, 


» 5Aan, (1922) 11 L, B. R. 422. 

• Twtt Pe alias Shan Gale, (1907) 4 L. B. R. 
199.r.B. 
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if the oSenoe is punishable'' with transportation for life, or 
if puEisiiabiewith i^^P^sonmcnt for ten years, he shall be punished 
transportation for ^vith imprisonment of either description for a 
priecaSent^*' ^^7 extend to three years, with or 

without fine; 

and if the ofience is punishable ® with imprisonment wliich 
may extend to one year and not to ten years, he shall be punished 
with impr^onment of the description provided for the offence for 
a term whicjh may extend to one-fourth part of the longest term 
of the imprisonment provided for such offence, or with fine, or with 
both. 

‘ ^ Offence ” in this section includes also any act or omission 
of which a person is alleged to have been guilty out of Btitieh India, 
whi(^, if he had been guiltj of it in British India, would have be,on 
punishable as an offence, and for which he is, under any law relating 
to extradition,® or under the Fugitive Offenders Act, 1881, or other¬ 
wise, liable to be apprehended or detained in custody in British 
India; and every such act or omission shall, for the piuposes of 
this section, be deemed to be punishable as if the accused person 
had been guilty of it in British India. 

Exception ,—^Xhis provision does not extend to the case in 
which the harbour or concealment is by the husband or uife of 
the pei-son to be apprehended. 


COMMBlfT, 

Tlua aectiott should he compared ifith s. 212. Section 212 deals ^rith tbo 
•offence of barbouriog an offender wbo haring committed an offence absconds. 
This section deals with harbouring an offender who has escaped from custody. 
After being actually conricted or charged with the offence, or whose apprehension 
has been ordered ; this latter offence is in the eye of the law more oggravated, and 
a hearier punishment is therefore awarded to it. It is thus an aggravated lorm 
of the offence punishable under a 312. 

1. * Offence.*—This word denotes here anything made punishable by tie 
Code, or by any special or local law, when the thing made punishable by such law 
is purushable with imprisonment for six months or upwards (s. 40). 

2. * Public servanf.’—See s. 21, supra. 

3. * Orders a certain person (o be apprehend^ for an offence.’— 
This cx|»ression only means that the offence is the causa sine qua non of the opp^ 
Lension. It is an offence under this section to harbour or conceal a person for 
whose apprehension an order has been passed by s public aexvant, even when 
such apprehension is songht to be made not for the purpose of trying him for an 
offence that he may Lave committed, bat for enforcing a puni"hnjent already 
inflicted on him for haring coromittetl th* offence. * 

4. * Harbours.*—Seee.2l2,#«prtf,and *. 216-lJ, rn/ra. The word^‘ harbour 
do»w not only mt-sa to provide shelter, food and clothing but inclpdys “ the waiab- 
icg of A p»T¥on in any way to ewde anpreh'*asion.*' * Th»* mere giring of ^ to 
a gang of dacoira m not an offence witlun the lUM/iing of this section, because in the 


» .Vj'jv* X<vy. II C KJ.lOO, 


» (I&K) 5 I- I. J. 320. 
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absence of any evidence to that effect it cannot be held that the intention of the 
accused was to prevent them from being apprehended. ^ 

The word ‘ harbour ’ must be construed liberally. A man charged with an 
♦Vft i^ouse of another, and although he might be 
I ■ ' person, yet if for all practical purposes the 

: • * person not owning the house but visiting 

* ■ ■ ^ ^ erson harbouring the accused. * 

5. ‘ Punishable.’—This word is used merely for the purpose of describing 
particular classes of offences in relation to which the punishment indicated in the 
section is to be inflicted ; and it docs not indicate that in a particular case the 
offence must have been punished.® 

6. Any law relating to extradition.’—See p. 18 where the subject of 
extradition is discussed. 

Amendment.—The paragraph above tbe Exception was inserted by Act 2 
of 1886, s. 23. 

PRACTICE. 

Evidence.—Prove (1) that the person in question has been convicted of, or 
charged with, an offence. 

(2) That such person was in lawful custody for the same. 

(3) That such person escaped from such custody. 

(4) That the accused knew of such escape. 

(5) That he with such knowledge harboured, or concealed such offender. 

(6) That he did so, with intent to prevent him from being apprehended 

(7) That the offence in question was punishable with (o) death, or (6) trans¬ 
portation for life or imprisonment for ten years, or (c) with imprisonment from 
one to ten years. 

Or prove the following points — 

(1) That a person had been ordered to be apprehended. 

(2) That such order was the order of a pubbe ser\'ant. 

(3) That such order was iu the lawful exercise of his powers* 

(4) That the accused knew of such order for apprehension.* 

( 5 ) 1 

(6) ^As above. 

(7) J 

Procedure.—Cognizable—Warrant—^Bailable—Not compoundable—Triable 
by Court of Session or Magistrate, Presidency or first class, if the case comes 
under the first or second clause ; by Magistrate, Presidency or first class, or by 
Court by which the offence is triable, if the case comes under the third clause. 

Charge.—I (name and office of Mtigistrate, etc.), hereby charge you [name of 
accused) as follows :— 

That on or about the-day of-, at-, one AB was charged with or 

convicted of an offence under s.-by the Court of-[or one AB was 

ordered to be apprehended for an offence punishable under s.-by-a 

pubbe serv-ant in the exercise of his lawful powers as such pubbe servant and that 
•you knowing of the escape of AB (or knowing of the said order for apprehension) 

on the-or about-day of-, at-, harboured or concealed AB with the 

intention of preventing him from being apprehended, and that you thereby com¬ 
mitted an offence punishable under s. 216 of the Indian Penal Code, and within 
my cognizance (ox the cognizance of the Court of Session). 

And I hereby direct that you be tried [by the said Court] on the said charge. 

Punishment.—Under the Frontier Crimes Regulation® a person convicted of 
an offence under this, or the next, section may be sentenced, in beu of or rn addi¬ 
tion to fine, to imprisonment or transportation for not more than seven years. 


* I/tihm Singh, (1924) C L. L. J. 48L 

* Bhvjcbati Abtppa Gorvadi, (1912) 14 
Bom. L. R. 583,1 Bom. O. C. 15l. 


Satanji Koer, (1909) 11 a L J.' 109 
Ilarnam Singh, (1924) 6 L. L J. 478. 
m of 1901, fl. 11, (3) (rf) and 12 (2). 
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' 216-A. Whoever, knowing or having reason to believe' 
Ponnity lor h>r. ‘‘V porsons aro about to commit or have 

committed robbery = or daooity,' har- 
. . bourai them or any of them, m'th the intention 

,of facilitating tlio commission of such robbeiy’ or dacoitj', or of 
screening them or any of them from punishment, shall bo punished 
with rigorous imprisonment for a term which may extend to seven 
years, and shall also be liable to fine. 

Explanation .—^For the purposes of this section it is immaterial 
whether the robbeij’ or dacoi^' is intended to be committed, or has 
been committed, within or without British India. 

Bareptioii.—This provision does not e.vtend to the case in 
which the harbour is by the husband or wife of the offender. 

COMMENT, 

This section was inserted by Act III of 169f, s. 8. It is SMcially enacted 
with a view to eaable^the Court to inflict enhanced punishment T^ere the persons 
harboured are robbers or dacoits or where they intended to commit robbery or 
dttCoity. Sectiott 212 is a general provision; and an offence under s. 216-A wifl be 
an offence under s. 212. But in the case of robbers or dscoite this section must 
be applied. 

To justify a conviction under this section both knowledge and intention are 
required. ^ 

1, ‘ Reason fo believe.’—See s. 26, supra. 

St * Robbery.’—See b. 390, infra. 

3, ‘ Dacoiiy.’—See s. 891, infra. 

4. * Harbours:’—See a. S16-B, infra. 


PRACTICE. 

Evidence.— Pr<>vo {1} that tbe persons in question were about to commit 
-or had recently committed robbery or dacoity. 

(2) That the accused knew tins. 

(3) That the accused harboured them or some ol them. 

(4) That the accused did so with tbe intention of (o) faciUtating the com- 
m. 38 ion of such robbery or dacoity, or (b) screemng them or eome of them from 
punishment. 

Procedure.—Gogmzable—Warrant—Bailable—Not oompoundable—Triable 

bj Court of Session. Presidency Magistrate, or Magistrate of the first class. 

Charse.—I {name and office of Magistrate, etc.), hereby charge you {name »/ 

accused) as follows:— - , . , . . t 

That von, on or about the-day of-—, knew (or having reason to belierej 

that AB was about to commit robbery (or dacorty) [or that he had on or atout 

the-day of-committed robbery (or dacoity) at-harboured him. TOb 

the iutention of facilitating the comroiMion of robbery (or dacoity) by the earn AB 
lor of ecreening him from jmmsbmentJ and that you thereby committed ay ouence 
punishable under s. 216-A of tic Indian Pena! Code and within my cognizance [or 

the cognizance of the Court of Seseion]. 

And I hereby direct that yon be tried [by the said Court] on the said charge. 


> SaUaram, (lS9j) Cr. K. So. 39 ol 1893, Dorrp. Or. 0.175,: 
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Paolsbrnent.—As to the Frontier District, see the Frontier Crimes Begolation 
'(HI of 1901), ss. 11 (3^ (d) and 12 (2). 

216*B. In sections 212, 216 and 216-A, the word “harbour” 
Defioifon of supplying a person with shelter, food, 

••hsrSM ” in iec- clriulc, moncy, clothes, arms, ammunition or means 
216 «nd of conveyance, or the assisting a person in any 
way to evade apprehension.' 

COMMENT. 

This section was inserted by Act III of 1894, s. 8. It defines the word 
‘■harbour’ used in ss. 212, 216 and 216-A. Acts which rendered a person an 
accessory after the fact at common law are included in this definition. 

1. ‘ Assisting a person in any way to evade apprehension.’—The Alkhahad 
High Court has held that these words ate meant to point to some method ejusiem 
generis with those specified in the earlier portion of the section. They will not, 
for instance, include the assisting of an accused person to escape by merely telling 
a bare lie to the police as to his whereabouts. ‘ The Calcutta High Court has, 
however, held otherwise. It has laid down that these words are not restricted 
■to methods which may properly be regarded as ejurdemjenerworof alike nature 
with supplies of food or of other necessary articles.* 'Where, therefore, the accused 
replied in answer to the inquiry by the police that A was in the bouse and 
promised to produce him but returned with A’s son saying that he had committed 
a mistake in telling that A was in and thus gave time to A to escape on the roof 
of the house, it was held that he had committed an offence under this section.^ 

Where a proclaimed offender was arrested in the act of cooking lus meals at 
the place of a village Zemindar and the Zemindar was present at the time of the 
arrest, he was held to have harboured the offender with the knowledge that he was 
such and with the intention of preventing bis apprehension within the meaning of 
this section.^ 

Where the accused had lent to some dacoits his pony merely to facilitate them 
in removing the loot, the Allahabad High Court held that the applicant could not 
be charged under this section with having harboured the dacoits.® This case 
does not seem to lay down soxmd law for the lending of the pony would come within 
the words “ supplying a person with.. .means of conveyance." 

217. "Wlioever, being a public servaut,' Icnowingly disobevs 
PobHc Bonrant direction of the law * os to the way in which 
disobeying direction he is to conduct himsclf as such public servant, 
of law with i^nt intendipg thereby to save, or knowing it to be likelv 

to lare person from .t. . i ® mi xi. i. ^ vv uo 

punishment or pro. that he Will thereby save, any person from legal 
^y from forfei- punishment,’ or subject him to a less punisliment 
than that to which he is liable, or ivith intent to 
save, or knoiving that he is likely, thereby to save, any property 
from forfeiture or any charge to which it is liable by law, shall be 
punished ivith imprisonment of either description for a term wliich 
may extend to two years, or with fine, or with both. 


•» ffiMom BaU\ (1903) 25 All 2(U. * /6iA 

* AfucAi J/ian, (1917) 26 C. L .1.141, 21 * .^hiWaro (1900) 8 A.L.JR 127 fn) 

<1 W. !f. 10C2. • Dam,,, (1B24) 22 A. J R. .ba 
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COMilEST... 

This section and the three folloadni; seclioBs dia! anth disob'edicncD on tic- 
part of pubhe sonjnfs jn respect of official duty. Their proiwr place would iave- 
bfpn in Choptor IX. ^ i 


1. ‘ Public servant.’-^ec g. 21, tvpra, 

2. Birection of law ^ acans “ a positive direction of law, gucli as those' 
contamed in rs. 89 and 90 of the Criminal Procedure ^dc, and cannot be made to- 
e:rtcna to the more general obligation by which cverj' subject is bound not to 
stifle a cn^ual charge," * Before a person caw bo coiuicted under this section, it 
mnsfr be sootrn that there is a direction of law as to the way in wWch he is tO' 
conduct lUtnseU os such public sen'ant, and this direction must be a direction to 
be found m some positive statute of some rules or regulations which are declared 
by statue to have the force of law.» 

^ , 3. ' Intending (hereby fo save..,any person frorn legalpunishmenh*— 
It appears to me quite sufficient for the purpose of a conviction under 8.21,7' 
that the accused has knowingly disobeyed any tliri'Ction of the law as to the way 
in which he is to conduct himsejf as a publicacr'vant, and that he should have done 
this with the intention of sawng a person from legal punishment, and that it is 
not further necessary to show that in poiut of fact the person so intended to be 
saved had committed an offence or was justly iiable to legal punishment...a' 
public servant charged under that ecclionia equally liable to be punished, 
ftltbough the intention which he had of saving any person from legal punishment: 
was founded upon a mistaken belief as fo that person’s h'abiuty to punish¬ 
ment,”® Thus, the actual guilt or innocence of the alleged offenders is 
unmatorial, if the prisoner beUeves they an guilty, and intends to screen them.^‘ 

‘ Legal punishment ’ docs not inclade departmental punishment.® 

Where several persons were apprehended at night time on suspidon of having; 
committed culpable homicide, the police-officer tied them‘toge ther by tbo hands, 
and kept them in the village in which they had been arrested, instead of at once 
taking them to the nearest police-station. The prisoners escaped in the course 
of the Tiight. It was held that the police-officer did not commit an offence- 
under tbs section, because bb intention in keeping the prisoners in the WUage was- 
merely to wait until it was more convenient to start, and the disobedience of the 
rule of law was, therefore, not such a disobedience as this section contemplates.® 

The accused, a Police Pateli on a complaint haWng been made to him that' 
an attempt bad been made to commit rape on a girl, made some investigation, 
^prepared a ponchnofno of the scene of the offence, and arrested the two persons 
against whom the accusation was laid. He seut them with a report to the police- 
station, but on the way the parties came to a settlement and ail returned to the 
milage The complainant informed the Patel that be bad no desire to continue 
the proceedings, whereupon the Patel tore up the panchnania which he had ma^. 

Toi this destruction the Patel was convicted of an offence under this section. «' 
•was held, acquitting the Patel, that it could not be fairly said that he knowicg/y 
disobeyed any direction of the law as to the way, in which he should conduct him¬ 
self or that he intended or know it to be likely that by tearing up the ■panchnarm 
he would save any person from legal punishment.^ 

A conviction under this section of ft village vetH for allowing a person wno 
had been sentenced by a Village Magistrate to escape on the way to the lock-up 
was held to be bad,® 


* Per Tamer, C. J.. in Eaminihi yoyar, 
41677) I Msd. 206, 2.,' 

« Jtam Pmtfid, (IW2) 22 A. W. K. 16. 

» Aniruiltiten, (1878) 3 C»l 412. 41X 

* iluriut iSamo, (1S07) 8 U'. K. (Cr.J fiS. 


* Juiiyfi LaU, (1812) 18 W. P. 

* Otaam CAvnrf. (1871) P. R.Ac-1® of 

» SoronlAat phalabUi. {!5>I3) 15 Bonj. 
h. R. 578, 2 Bom. Cr. C. «?. ^ ^ 

* BoftapaU PtnUidu, {1882} 1 ITeif 107, 
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PRACTICE. 

Evidence.—Provo (1) that the accused is a public servant. 

(2) That he conducted himself in the particular manner charged. 

(3) That such conduct was in the exercise of his duties as such public 
servant. 

(4) That such conduct was in disobedience to a direction of law. 

(6) That when the accused disobeyed such direction of law, he did so- 
knowingly. 

(6) That when ho was guilty of such disobedience he intended to, or knew 
that it was likely that he would thereby, save (a) some person from punishment, 
or subject some person to a less punishment than that to which he was entitled ; 
or {&) some property from forfeiture or a charge to which it was liable ; or (c) that 
such punishment, etc., was legally enforceable, Or that such forfeiture, or charge, 
was a legal liability. 

Procedure.—Not cognizable—Summons—Bailable—Not compoundable— 
Tnable by Jlagistrate, Presidency, first or second class. 

Charge.—It should distinctly state what the direction of law was.^ It should 
run as follows :— 

I (name and office of Magialrale, etc.), hereby charge you {name of accused) as 
follows :— 

That on or about the-day of-at-, you being a public servant 

knowingly disobeyed the direction of the law as to the way in which you were to- 

conduct yourself as such public servant, to wit-, [specify the direction of law) • 

intending thereby to save [or knowing it to be likely that you will thereby 
save——) from legal punishment [or subject him to a less punishment than that: 
to which he was liable or with intent to save or knowing that you were likel;r there¬ 
by to save some property, to wit-, from forfeiture {or any charge to wmch it is 

liable by law)] and that you thereb^y committed an oflence punishable under s. 217 
of the ^^an Penal Code, and witm my cognizance. 

And I hereby direct that you be tried on the said charge. 

218. IVhoevcr, being a public servant, and being as such 
. public servant, charged with the preparation o£ 
framing incorrect any record Of Other ^mtmg, * frames that record 
TBoord or wiitmg qx Tvriting in a manner which he knows to be in- 
pereon from punish- correct,” witJi intent to cause, or knowing it to be 
torn forfeiUOT^^^ likely that he will tliereby cause, loss or injury' to 

“ ^ ’ the jjublic or to any person,^ or with intent thereby 

to sftve, or knowing it to be likely that he ^vill thereby save, anv 
person from legal punishment,* or with intent to save, orlaio\ving that 
he is likely thereby to save, any property from forfeiture or other 
charge to which it is liable by law, shall be punished ^vith imprison¬ 
ment of either description for a term which may extend to three 
years, or with fine, or vith both. 

COilMENT. 

This section deals with the intentional preparation of a false record with the 
object of saving or injurmg any person or property. The correctness of records is 
of the highest importance to the State and to the public. The intention with which 
the public ser\’ant does the acts mentioned in the section is an essential ingredient 
of the offence punishable under this section.* 

1 £(iban Khan valad (1877) 2 • Shatna Chvrn Koy, (1867) 8 W. K. (Cr.)- 

3oni. 27. 
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Infredienfi.—Thi.i prctioa hM tlitri' p.wtiUiili— 

of « record of writing." ^ 

2. Ho mutt hni'c IrnnK'd that record or writing incorrectly, 

iut he^iriiuiicTbt ^ 

(o) mw loH or injury to the piiHic or anr person, or 
(o) f.ivo iin.v person from legal p«m5hm'*nt, or 
1 « W ®>iy property from forfeiture or other charge to which it ir 
Vpaily hab!c, 

1. ‘Whoever being a public lervant...charged with the precaraiioB 
^fany record, «<c.*—Thfwoftl‘charge "ia not rr.itfirtea to the narrow meaning 
of cnjoinctl by n ajvcia) provinjon of law.” So where a District Sapermteodent 
of Pobec dually fr<i«ifv’d a first information and special diary in gambling cases, 
it was hold that a Sub*Iiwpcclor who was giwa a warrant to arrest certain persons 
hut who framed the information and the rb’arj' incorrectly to save two persoas 
from punishment was properly connclod of hanog committed an ofTcnce under 
this section ns ho was chargeil trith the preparation of such record within the mean* 
Ing of it. ^ The public aer\'ant framing an incorrect record most have ^en charged 
with the preparation of it. 

A publip servant, in charge ns such of certain documents, having bcoa rc^oired 
to produce them, and being unabfe to do so, fabricated and produced similar 
docoTnenis with the Intention of screening himself from putdshment. It was held 
that such fabric.nted documents not being records or writings with the preparation 
tif which such public aenmnt ns such was charged, he could not legally he convicted 
Tinder this section.* 


2. * Frames that record or wriiing In a manner which hs know* to be 
incorrect/—-It is essential that the rccortl musfhavo been incorrectly made. 

3. *With intent to cause.,-lost or injury to the public or to any 
person.*—The section contemplates the xviiful falsificotion of a public document 
with intent thereby to cause loss or injury oud this means hr the document itself 
or by some transaction 'vifh which It Is essentiaUy cooneefca. The accused must 
not be convicted on a remote and speculative chain of possibilities, otherwise the 
most innocent acts mlsht, by the exercise of a little ingenuity, he perverted into 


■was not sufficient.* Where a cftotfJidar was charged ivith ha-^dug made a false 
entry in a c/iowh'daree attendance book, with a view to support a charge which 
was made against a Sub-Inspector of having made a false report regarding the 
length of absence from duty of another choickidar, and thereby to cause lo“ « 
iniury to the Sub-Inspector, it was held that the intention was too remote to fsU 
•within this section. * S was charged with the preparation of a certain record, anrt 
was in the habit of preparing it from certain abstracts made and read to him y 
'D. D made and read false abstracts whereby an incorrect record was prepatea. 
It was held that D could not be held to have committed this offence but was guilty 
of abetting it.* • , 

Jt is not necessary that the Incorrect document should be submitted to anotaer 
person, or be otherwise used by the writer; it ia sufficient if it is shown that rt 
.'been prepared by a public servant charged with its preparation, in a manner wtuen 
»he knows to be incorrect and with the knowledge that he is thereby likely to cause 


* Deoikar Stngh, (1899) 27 Cal 144. 

* MatJuiT Hu»a\'n, (I8S3) 5 All. BSi, 
Jianvxchindra, (1884) ITorep. Cr. (1 


* nid. 

* Jungle Lull, (1873) 19 

* Br^ Mohan Lai, (187S) 7 N. W. P. 134. 
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loss to the public. If, after such preparation, he submits the document, with 
intent to procure credit for a payment of more than to his knowledge is due to 
him, all the elements of an attempt to cheat in its simple or aggravated form 
(ss. 417, 418) would bo present; but it does not follow that, because there was 
not a complete attempt to cheat, there was no complete offence.^ As to the 
definition of ‘ injury, ’ see s. 44, supra. 

4. * With intent thereby to save, or knowing it to he likely that he 
will thereby save, any person from legal punishment.’—The words ‘ any 
.person ’ mean a person other than the public servant or tho public servant himself. 
If the legislature had intended that this section should only apply when the inten¬ 
tion was to save some person other than the public servant, it would have been easy 
to insert the word “ other " between the words “ any ” and " person.” A public 
servant who does that which, if done to save another from legal punishment, 
would bring the public servant xrithin this section, has equally comnutted the 
offence punishable under this section if the person whom he intends to save from 
legal punishment is himself. * 

•Le^al punishment*—The expression does not include departmental punish¬ 
ment.’ “ The gist of tho section is the stifling of truth and the per^'e^sion of the 
course of justice in cases where an offence has been committed. It is not necessary 
even to prove the intention to screen any particular person. It is sufficient that 
he knows it to he likely that justice will not be executed and that some one will 
■escape punishment for the offence.”* 

Actual commission of offence not necessary—^Xhe actual guilt or innocence of 
ihe alleged offender is immaterial if the accused believes him guilty 
and intends to screen him.’ It is necessary to prove that the accused believed, 
•or had reason to believe, that the person concerned bad committed an offence, 
though it is not necessary to prove that such an offence had, as a matter of fact, 
been committed It is quite sufficient that the commission of a cognizable offence 
has been brought to the notice of the accused officially and that in order to screen 
the offender he prepared the record m a manner which he knew to be incorrect. ‘ 
CASES. 

Public servant framing incorrect record (o save a person from legal punish¬ 
ment.—A kulkamx who made a false report with reference to an offence 
•committed iu his village with intent to save the offenders from punishment was 
held to have committed this offence,’ AVhere it was proved that the prisoner’s 
intention in making the fabe reports was to stave off the discovery of the previous 
iraud and save himself or the actual perpetrator of that fraud from legal pumsh- 
meut, it was held that he had committed this offence.* 

A report of the commission of a dacoity was made at a thana. The police- 
■officer m charge of the thana took down the report which was made to him, but 
subsequently destroyed the report and framed another and a fabe report of the 
commission of a totally different offence to which he obtained the signature of the 
•complainant, and which he endeavoured to pass off as the original and correct 
report made to him by the complainant. It was held that the police-officer was 
guilty of offences punishable under s. 204 and this section.* 

» Mtgraj, (18S0) P. R. Xo. 13 of 1881. 

* A’flnd KMhort, (1897) 19 AIL 305, oror- 
rulin- —Jo- '-or-*/• ••• 

I'^n, .o ±>uiLi ij. iL () r>om. Cr.C. 

72. Fawcett, J., refrained from expressing 
janj opinion on the point whether it u 
•unnecessary to prove an intention to screen 
any particular penon 


• KriaMaji, (1888) Unrep. Cr. C. 405. 

• Moll Jiam, (1925) 7 L. L. J. 331, 26 
P. L. R. 594. 

» MaJhar Hamchavdra, (1870) 7 B H C 
(&.C)64. V y . . 

• Gtrdhan Lai, (1886) 8 AIL 653. 

• Mvhammad Shah Khan, (1898) 20 AU. 
307. 
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Where a Police Inspector had been charged with fratning an incorrect record' 
in that he entered in his diar 7 that certain cartmen told him that '* they were not- 
bcatec by dacoits,” while in fact they told him that" they were beaten by dacoits,” 
it was held that this was not sufBcicnt to sustain a conviction under this section. 
But where he, without ondeavouring to enquire into the truth of the said entry in. 
his diary, destroyed certain records which falsified it and substituted fresh note¬ 
books, his botiajides were open to question and he was deemed to have framed an> 
incorrect public record intentionally.» Where a Station House Officer, in order 
to support the Inspector, made a false entry m his diary that the four cartmen 
stated to him as they had said before tho Inspector,*’ ho was guilty of framing an 
incorrect public record intentionally when it appeared from the evidence that he- 
took no action on tho complaint of the cartmen, and his statement that no com¬ 
plaint of dacoity was made to him, was falsified by his own witness. ^ 

The accused, a Head Constable, whilst investigating a complaiut of theft, 
searched the house of the suspect and found there a piece of cloth and a boebee 
which the complainant said belonged to him. Statements made by the complain¬ 
ant and hia wife claiming the property to be theirs were taken down. Tie com¬ 
plainant produced from his house some clothes of his own for comparison. Panch- 
immas were made of tho search and the comparison. Subsequently, these papers 
were suppressed, and the accused prepared atatemente purporting to have been 
made by the complainant and hia wife withdmwing the complaint; and s Panch- 
nama of the property produced by the complainant which was wrongly supposed 
to have been stolen from his house was made. The accused was charged with 
offences punishable under s. 201 and this section. Jt was held that the accused 
had committed no offence under s. 201, but that he was guilty of an offence 
punishable under this section.® 

Incorrect record framed withouf any of the objects mentioned in this 
section*—A village hfunsif who submitted a false calendar in wiiob he purported 
to have convicted certain persons of theft was not gmlfcy under this section * 


PRACTICE. 

Evidence.—Prove (1} that the accused is a public servant. 

12) That he was charged with the preparation of record or other writing 
in Ids capacity as a public servant. 

(3) That he framed such record or other writing m an inoerrecfc manner. 

14) That be then knew that be was framing it in an incorrect manner. 

(5) That he did as above, with the intent or with the knowledge, that it 
was likely, that he would thereby (a) cause loss or mjur}' to the pahhc, or any 
person ; or (b) save a person from punishment; or (3) save some property from 

forfeiture or charge. „ , ,, i v 

(fil That such nunishment was legaUy enforceable, or that aueh charge or 

forfeiture was a legal liability. 

Proetdure.—Not cognirable—Waireot—Baikble—Not compoundable—Tti- 
able by Coart of Session. , 

cows..—I {name and office oj MagictmU, «(c.), hereby charge yon (name ojtic 

“^Thoto^’ot'‘S>utthe-doyol —.youbeing o pobUo oervant chorgcjlmth 

tbo FrOBorotion of a record (or writing), to rnt-, framed t’"®./"'. ? .-i., 

writing) in a manner which yon tnew to be 

gtaiemmt) and which you made with intent to cause (or knowing it to be y 


t ;?ain<wtrami U9il) 2 il. W* X. ^ 

j, L, it. 823, G BoBi. Vr, U ‘ ~ , 

* '» Pas»pttUU Kandty). (ISIl] 2 Jl. W. 2f. * Ckinnatannyt Vdasfoa, <IS03) 1 Weir 

64. 
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you will thereby cause) loss (or injury) to public {{or to any person, to wit-) (or 

'with intent thereby to eavo or lowing it to be likely that you will thereby save 
.any person from legal punishment or with intent to save or knowing that you are 

thereby likely to save any property, to wjt-) from forfeiture to which it was 

^able by order of the Court in case No.-of-] and that you thereby committed 

an offence punishable under s. 218 of the Indian Penal Code and within the cogni- 
ianco of the Court of Session. 

And I hereby direct that you be tried by the said Court on the said charge. 

219, Whoever, being a public servant,^ comiptly - or mali¬ 
ciously ® makes or pronounces in any stage of a 
judicial _ proceciling,* any report, orfer, verdict 
comiptly mating re- or dccisioii wliicli lic knows to bc coutrarj’ to law, 
shall be punished with imprisonment of either 
description for a term which may extend to seven 
years, or unth fine, or \nth both. 

C O M M E N T . 

This section must be read with s. 77 ; it contemplates some wilful excess of 
authority, in other words, a guilty knowledge superadded to an illegal act. Know¬ 
ledge that the commitment is contrary to law is a question of fact, and its existence 
or non-existence must be inferred from the circumstances of each case.^ This 
and the next section deal with corrupt or malicious exercise of the power vested 
.in a public servant for a particular purpose. 

1. ' Public servant ’—See s. 21, sxipra. 

2. ‘ Corruptly.’—Sec. s. 19G, os to the meaning of this word. 

3. ‘ Maliciously.’—“ Malice lo common acceptation means ill-will against 
a person, but in its legal sense it moans a wrongful act, done intentionally, without 
just cause or excuse.”* A man acts mabciously when he wilfully and without 
lawful excuse does that which he knows will injure another in person or pro¬ 
perty. The term ' maliciously ’ denotes a wicked, perverse and incorrigible 
disposition.* It means and implies an intention to do an act which is wrongful, 
to the detriment of another.* Where onypereon wilfully does an act injurious 
"to another without Uwfuf, excuse he does it ‘ maliciously.’® Whether a person has 
acted corruptly or maliciously is a question of fact and must be proved. Proof 
of an unlawful commitment to confinement will not of itself warrant the legal 
inference of malice.* Where a village Munsif passed a decree which was contrary 
to law, it was held that he was guilty under this section for maliciously pro¬ 
nouncing a decision.* 

4. ‘ Judicial proceeding.’—Sees. 192, $upra. 

PKACTICE. 

Evidence —Prove (I) that the accused is a public servant. 

(2) That he made or pronounced the report, order, verdict or decision. 

(3) That he did as in (2) corruptly or mabciously, 

(4) That such report, order, ver^ct, or decision was made or pronounced in 
Tthe course of a judicial proceeding. 


Xarayan Babaji, (1672) 9 B. H C 

* Per Bayley, J., in Bromaye t Prontr, 
(1825) 4 B. & C. 247, 255 

» Ward, (1871) L. It. 1 C. C R. 350. 

* Per Bowen, L. J., in 2[ogul Sltanulup 
•Co. V. ilcGrrgor, Goto A- Co., (1689) 23 Q 


B. D. 598. 

* Per Blackburn, J, m Bemblilon, (1874) 
L. R. 2 C. C. R 119, 122, followed in Biare 
Lai, (1016) 15 A L. J. R. IOC. 

* Sarayan Babajx, sup. 

* Ftart Lai, aup. 
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•samf ’ "■"* •” “i’!’"'"-"'! r™'>n for tic 

{ 4 } That he omitte<l to apjjrrhcml, 

(5) That ho ditl so intontionnlly. 

rrovp nl5o that the ofTonce for which a«ch per-on i.-i charged with etc ia 
t;aHsi«>rtation lor life orLpn'sonraent’up 
to ten >car8 , or (c) ^\jth iraptisnnment for Icaa than ten yean ^ 

Or prove the following |>o»nls 
(I) That tlic accused is n public servant, 

!«) person in question was in confincraent for an offence, 

mont ftccused was legally liouiul to heep such jM-rson is such Confine- 


(4) That he auflered such petson to escajie, or aided such person in escaping 

•or in the attempt to escajx*, . ^ ^ 

(5) That lio did ao intentionally. 

11 cognizable—'Warrant—B.aiiable—Not compoimdable—Tri- 

aolc by Court of Ses,sion. if the case comes under the first clause; by Court of Ses- 
«iori, I residency Ma^strate, or first class Magistrate, if it coracs under the second; 
■Magistrate, Presidency, first, or second c3&&s, if it comes under the third, 
barge —f {unme «»<} ojjice of Ma^hfrate, rtc.), hereby charge you (name of 
'eicenseti) as follows ;— 

That you on or about the—, at-, being a public seiwaut f*''’'- * •« 

bjf the prisoner so as fo male him ei pub(i >'• . • s. 

•publicscrvanttokecpinconfincmentABchfli^e ■ . r* ‘ ...owcuce 

puniabable mth Me pmn'sA«irM0» intention..*’ ..u tueh person to escape, 
■and that you thereby committed an ofleoco punishable uudor s. 221 of the Indian 
Penal Code, and within my cognizance. 

And I hereby direct that you be tried on the said charge. * 

For tho second paragraph the follomog may bo substituted 

That you being a public 8er%'ant, to wit-, and being as sucb public sen’ant 

legally bound to apprehend {or keep in confinement one AB, who was, on or about 

the-—<lay of-, at-charged with (or liable to be apprehended for) tbe 

•offence of-, punishablo with-, did intentionally omit to apprehend such 

person [or intentionally suffer the said’AB to escape or intentionally aid the said 
AB in escaping or attempting to escape from such confinement] j and that you 
^thereby committed an offence punishable under s. 221 of the Indian Penal Code, 
and within my cognizance (or cognir.tncc of tbe Court of Session). 

And I hereby direct that you be tried p>y the said Court (»» cases tried by 
Magistrate omit these xcords}] on the said charge. 

222. AVhoever. being a public servant,* legally bound - as sucli 
puiilic si^vant to apprehend or to keep in confine- 
-oniSra ment any'person under sentence of a Court of 

lend on tho p»« of Justice ® for any offence ,' or lawfully committed 
-Cd to'app^tonl to custody intentionally omits to apprehend sudi 
'poison under son- persoii, 01 ' intentionally suflers snch person to 
escape, or intentionally aids such person in escaping 
or attempting to escape from such confinement, 
shall be puuished as follows, that is to say 

with transportation for life or w-ith imprisonment of either 
-description for a term ivhich may extend to fourteen years, with 


^ Cnmufti Procedure Code, Sclu V» Ko. xxTiii. 
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or without fine, if the person in confinement, or who ought to'have 
been apprehended, is under sentence of death ; or . 

\nth imprisonment of cither description for a term which 
may extend to seven years, with or Avithout fine, if the person 
in confinement, or who ought to have been apprehended, is subject 
by a sentence of a Court of Justice, or by virtue of a commutation 
of such sentence, to transportjition for life or penal servitude for 
life or to transportation or penal servitude or imprisonment for a 
term of ten years or upwards; or 

with imprisonment of either description for a term which 
may extend to three years, or with fine, or with both, if the person 
in confinement, or who ought to have been apprehended, is subject, 
by a sentence of a Court of Justice, to imprisonment for a term not 
extendir^ to ten years, or if the person was lawfully committed to 
custody. 

COMMENT: 

This section is sitoilar to tbe last section with the exception that the person 
to,be apprehended had already been convicted or committed for an offence. It Is 
thus an aggravated form of the offence made ptmishable by the last section. 

1. * Public servant’—See s. 21, ji/pro. 

2. ' Legally bound.*—See s« 43, supra, 

3. * Court of Justice.’—See s. 20, supra, 

4. ‘ Offence.’—’ Offence ** means a thing punishable under the Code or 
under any special or local law (s. 40). 

Amendment.—The words “ or lawfully committed to custody ” in the first 
paragraph, and “ or if the person was lawftJly committed to custody ” at the end 
were inserted by Act XSVII of 1870, s. 8. 

PRACTICE. 

Ewdence.—Prove (1) that the accused is a public servaui/. 

(2) That the person in question was sentenced by a Court of Justice. 

(3) That such sentence was for an offence committed. 

. (4) That such person was liable to be apprehended under such sentence. 

(5) That the accused was legally bound to apprehend such person. 

(6) That he omitted to apprehend. 

(7) That he did so intentionally. 

Or prove the following points :—(1), (2) and (3) as above, and further— 

(4) That such person was in confinement under such sentence. 

(5) That the accused was legally bound to keep him in such confinement. 

(6) That he suffered such person to escape, or aided him in escaping or In 
the attempt to escape. 

(7) That he did so intentionally. 

Prove also the offence for wHch sueb person was confined. 

Or prove the following points :— 

(1) That the accused is a public,servant. 

(2) That the person in question had been committed to custody. 

(3) That such committal was lawful. 

(4) That the accused was legally bound to keep him in confinement under 
such committal. 
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Procedure—Cognizable—Warranfr-Not bailable—Not 
TnabJe hy Court ol Session. 


coinpoundable— 


foLta?-o/iiraSMtro<e. ac.). hereby charge yoa (mmc of th 

-d»y of-. ot-, having been sentenced to’ 

transportation by the Court of Session of- (specify the term) and that on the- 

day 01 -, at- , you did return from anch transportatiDn, the terra of sueh 

transportation not having expired, and your punishment not having been remitted, 
and that you thereby committed an offence pnniahable under s. 226 of the Indian 
renal Code, and within the cogniaance of the Court of Session (or High Court). 

And I herebj direct that you be tried by tbe said Coart on the said charge. 


227, Whoever, having accepted any conditional remission 
Violation of punishment, knoeangly violates any condition 
v’hich such remission was granted, shah be 
P IS moo punished with the punishment to which he was 
originally sentenced, if he lias already suifered no part of that punish¬ 
ment, and if he has sufiered any part of that pimishment, then m'th 
so much of tiiat punishment as he has not already suffered. 


COMMENT. 

Trus section deals with those cases in which remission of pxmiahment is roade 
conditional by Government under s. 401 of the Code of Criminal Procedure. 

PRACTICE. 

Evidence.—Provo (I) the nature and extent of the original punishment to 
which the accused bnd been sentenced. 

(2) That such punishment bad been remitted. 

(3) That such remission had been granted to and accepted by the accused 
upon a certain condition. 

(4) That the accused violated such condition. 

(5) That he did so, knowing that he was violating sucb'condition. 

(G) Prove also whether the accused has already suffered any part of the 
original punishment. 

Procedure.—Not cognizable—Summons—Not bailable—Not compoundable 
—Triable by the Court by which the original offence was triable. 

JarlsdlcUoa.—person convicted by the Recoeder'a Court of Priace of IValcs’ 
Island, Singapore and Malacca, of the crime of burgla^, and sentenced to trans¬ 
portation for ten years was released from tbe Ratnagiri Jail on a ticket-of-leave 
after having been in confinement for more than eight years. • At Karwar ho com- 
nutted theft in a dwelling-house before his sentence bad expired. It was held that 
tbe First Class Magistrate at Karwar had jurisdiction to try the case.* 

Charge.—I (name and o^ee of Magistrate, ^e.), hereby charge yon (name of the 
aecu$ed) ns follows:— . 

That you. on or about the-day of-were sentenced in case No.-— ot 

-^by the Court of-to -—(mention the punishmeTit} and which puman ment 

was remitted on-^by the order of-on your accepting the condition, to 

and which you accepted, and which you knowingly violated in that on or abom 

the-day of-^rou——(sfafe the nature of the violation) and that you therc^ 

committed anoffence p u"»‘^ b)tble nnder a. 227 of tbe Indian Penal Code, and within 
my cognizance (or the cognizance of the Court of Session or the High Court). 

And I thereby direct that you tried [by the said Conrtjon the said charge. 

* ,4Xcm4 A h>ng, (1872) 9 B. IL C( 
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SECS. 226 - 228 '.) 

228. Whoever, intentionally» offers any insult, or causes 
Intentional insult any interruption to any public servant,^ -wbilo 
or interruption to gych public setvant is sitting in any stage of a 
tmg'Si?tIdiciai pro- judicial proceeding,shall bo punished with simple 
imprisonment for a term which may extend to six 
months, or with fine which may extend to one thousand rupees, or 
with both. 

COMMENT. 

The object of this section is to punish a person who intentionally insults in 
any way the Court administering justice. It is to preserve the prestige and dignity 
of the Court that this section is provided. It lays down the highest sentence that 
could be inflicted for contempt of Court. Under s. 480 of the Criminal Procedure 
Code a person guilty of contempt of Court may be dealt with summarily, but in 
such cases he can only be fined. 

Acts such as rude and contumacious behaNiour; obstinacy, perverseness, 
prevarication or refusal to answer any lawful question ; breach of the peace or any 
wilful disturbance whatever, will amount to a contempt of Court. The Penal Code 
does not provide against a contempt of Court committed by the publication of a 
libel out of Court when the Court is not silting, and neither in Chapter XXI on 
‘ Defamation ’ nor elsewhere, provides for the punishment of a contempt of Court 
committed by the publication of a libel reflecting upon n judfte in his judicial 

; ' . • . . • • d judge 

! ^ •' ' ' I . ’‘gaction 

under this section ought not to give room for the impression that they arc unduly 
sensitive * 

This section is confined to those cases of contempt of Court where the public 
servant is sitting in any stage of a judicial proceeding Put the Court has Inherent 
jurisdiction to pumsli cases of contempt not coming within the pumew of this 
section. A process-sen-er was insulted in most filthy language, caught by his 
throat and severely pushed out of the room by the plaintiff while effecting service 
of a notice ; service was subsequently effected by him by afloJing a copy on the 
outer door. It was held tliat when a process-ser^'cr, m execution of his duty, has 
been abused and assaulted, it is a contempt of Court, as it is an attempt to 
obstruct or unduly interfere with the administration of justice. Those who have 
duties to discharge pursuant to the orders of a Court are protected by the law and 
shielded on their way to the discharge of such duties, n hile discharging them and 
on their return therefrom in order that such jiersons may safely Lave resort to 
Courts of justice and carry out their orders * 

Ingredienti.—'Three things are necessary under this section— 

1. Intention. 

2. Insult or luterrujition to a public servant. 

3. The pubhc scirant iusulted or interrupted must have been sitting in 
any stage of a judicial proee«liug. 

1. ‘Intentionally.’—The iu«ult or interruption to the Court should be 
jnteiitioiial *’ Merely uttering of words an<l not Leejnng silent ran hanlly U? 
construed as intentional in«ult or inlermptiou cau»e,i by an iindefendeil priioner 


* fiartndra Xeii Bexrryrf, lo OL 574 

f'* • V. llW5) rvU, .S’. 

» Bamatamt (IPlS) fU >{. I. J. 41 C. L J. 
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uw Of cimics. 


(chap. XI. 


n trawfM ol his cnsf, iJio nctu^nl coaM not Ik- convicted of Ifiij oflcnco ' Tio 
iisc of objCdionnHc or elf famntory rxpniaioM in tl.o polition preo-nted to a Slom- 
trato coil d not bo irpunicd m n contempt cnmnattnl in Ids presence iustifjnoi; 
bim in toting imnicdinle nclion nnder tliis section nnd s. ISO, Criminn! I’rocetlarr 
t-odo.* 


jj^^^Slalatory «ppIicj|ion.-S,>e s. 37 of l!.e Indian Incomc-tajc Act (XI of 

rUACTICE. 

Evi^nce,—Prove (f) tfint the person offended is a pabiic servant. 

(2) That, at the time of the offence, such public servant vras sitting in some 
stage of a judicial proceeding.^ 

-* 1 accused offered on insult to such public 

to him. 

intention imwt be strictly made out by the prosecution,* 

Procedure.—Not cognisable—Summons—Bailable—Not compoundaWe— 
Triable by the Court in which the offence is committed, subject to the prodsions 
of Chapter XXXV of the Cn’minaf rroccdure Code, ^e s. 460, Criminal Froccduro 
Code. 

The Jaw requires that a crinuiis) Court in/heting a fine foe contempt a! Conet 
should specially reconl its reasons, tho facts constituting the contempt with any 
statement tho offender may roako as well as the finding and sentence.* The 
rocortl must show the nature and stage of the judicial proceedings in which tho Court 
interrupted or insulted wos sitting and the nature of the interruption or insult.* 

The procedure laid doivn in s. dSO, Criminal Procedure Code, should be strictly 
followed. The prodsiona of the section should be applied then and there, at any 
rate before its rising, by the Court in whoso view or presence a contempt has been 
committed.’ 

Complilnt.'-^omplaint in writing of the Court before which tho offence is 
committed or of some other Court to which it is subordinate is required.® 

229. AVhoevcr, by personation or otherwise, shall intentionally 
cause, or knowing!/ suffer liiinselftobe returned,^ 
JuS”ora8SM8M, empanelled or sworn as a juryman or assessor in 
any case in which he knows that he is not entitled 
by law ” to be so returned, empanelled or sworn, or knowing him¬ 
self to have been so returned, empanelled or sworn contrfixy to 
law, shall voluntarily ’ serve on such jury or as such assessor, 
shall be punished tvith imprisonment of either description for a 
term which may extend to tw^o years, or with fine, or with both. 

COMMENT. 

This section is intended to punish fabe personation of a juror or an assessor. 

It deals with two classes of eases: (1) where the occused had guilty knowledge 


» AbduUak Khan, (18D8) 18 A. W. N- 145.* 

» H'aAirf Balhah, {1903) P. L. R. No. 137 
of 1903. ' 

* Prolaak Okunder (1869) 12 W. R. 

(Cr.) 64 ; Kkuahal 8>vgh, (1886) I*. R. No. 36 
of 1886. ' 

* (1881) 1 Weir 21C; J/urri KuhenVoit, 
(1871) 16 W. R (t> ) 02 j K. Chappu ittnon, 
(1868) 4 M. H. C. 146 , I'enteirao Sajemo 


JTsrfferfltir, (1022) 24 Bom. h R. S86, 6 Bom. 
Cr. C. 180. 

• Panc^nada Tambtraa, (1860) 4 N. C. 

329; A'««Atna{A r. Govind, 

(1870) 7 B. H. C. (A. C. J.) 102. 

• Khuahal Singh, *iip. 

• Paiambar BaLhah. (1889) 11 All. SOI 
■ rrimmal Procedure Code, s. 105. 
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before he was returned, t.e., got himself enlisted as a juror or assessor, aud (2) where 
he had such knowledge after he was returned. 

Five sections of the Code deal with false iwrsonation, viz., ss. 140, 170, 
171, 205 and 229. 

1. ‘ By personation or otherwise shall intentionally cause, or knowingly 
suffer himself to be returned.’—‘ To be returned' means getting oneself enlisted 
as a juror or ns an assessor. 

It is a misdemeanour at common law for a jMirson to pretend to be a qualified 
jurj’man, and to go into the jury-box and act in the name of a qualified juryman, 
and this without any corrupt motive on the part of such person. ^ 

2. ‘ Not entitled by law.’—Sec s. 278, Criminal Procedure Code, which 
says what persons are not qualified to serve os jurors or assessors. As to choosing 
a jury, see s. 276, Criminal Procedure Code ; as to choosing assessors, see s. 321, 
Criminal Procedure Code. 

3. ‘ Voluntarily.*—Sec s. 39, supra. 

PRACTICE. 

Evidence.—Prove (1) that the accused was returned, etc. 

(2) That he was not entitled by law to be so returned or empanelled, etc. 

(3) That he caused or suffered himself intentionally or knowingly to he so 
returned, empanelled, etc., by personation, or otherwise. 

(4) That he at the time ho was so returned or empanelled, etc., knew that ho 
was not entitled to be so returned or empanelled, etc. 

Or prove points (1) and (2) as above and further— 

(3) That the accused know that he had been returned or empanelled, etc., 
contrary to low. 

(4) That he nevertheless voluntarily served in that capacity 

Procedure,—Not cognizable—Summons—Bailable—Not compoundable— 
Triable by Presidency lilagistrate or Magistrate of the first class. 

Cha^e—I {name and office of Magistrate, etc.), hereby charge you (name of 
accused) ss follows :— 

That you, on or about the-day of-—, at-, intentionally caused (or 

knowingly suffered) yourself to be returned (or empanelled or sworn) as a juryman 

(or assessor) in case No.-of-tried by-by personating AB when you knew 

that you were not entitled to be so returned (or empanelled or aworn) [or you 
knowing yourself to have been so returned (or empanelled or sworn) contrary to 
law voluntarily served on such jury (or as such assessor)] and that you thereby 
committed an offence punishable under s. 229 of the Indian Pena) Code, and within 
my cognizance. 

And I hereby direct that you be iried on the said charge. 


> Clark, (1918) 26 Cox 138. 
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or OFFKNCt?; IU:tATIN'G TO COIN' AXO OOVKJINMKNT KTAMIVS. 


Ox secontl conviction <»{ nn oflcncc iimlrrthi^ Cliniifcr punishnWo withinijirison- 
mont for three years, the offj'mlor mny ho |>UfushM witli transportation for life 
or ten yenra' iinpriionnjont (nWc « 75). 

230. Coin’ is metn! used for the time being’ ns money, and 
- p t 1 r ! stamped and is-sned by the nutliority of some 
onion State or Sovereign Power in order to bo so used. 
Queen’s coin’ is metal stamped mid issued by tlic authority 
, of the Queen, or by the authority of tlie Govern- 

Qnocn i coin. jngnt of fiidiu. Or of the Government of any Presi¬ 

dency, or of any Government in tlic Queen’s dominions, in order 
to bo used ns money; and metal ivbicb has been so stamped and 
issued shall oontinno to bo the Queen’s coin for the piirpo-ses of this 
Chapter, notwithstanding that it may Imvc eeased to he used as 
money. 

' ll,lOCTnATJO.S'5. 


(a) Cowries oro not coin . " 

(61 Lumas of imstnuiped coinier, thoueli used os money, nre not cena. 

( 0 ) Medals are not coin, inasmuch ns they ore not intended to bo used as 

”°7i) Tho coin denonunated as tUo Company's rnpee is the Quoen’a coin. 

(c) Tho “Farukhobad ” nipee, wliieh i«s formerly us^ as 
the authority of tho Govornmont of India, is Queen s com althoug i g 

80 nsod. 

C 0 M 5f ENT. 

the 

is much to be wished that tho the dominions^i tbo petty 

coinages which are issued from a crowa oi mmts i cnmrtiHft^ree 

Prinees of India. It has appeared to ° J ofVhii^ is 

promoted by the law as we have framed it. ^ rmrn* and that 

guarded by the most rigorous penalties, is °, . rMriih' taken in the 

coinage which is likely to be the most pure will be the most reathJy taken m 

course of business^^ .robabie that any. pemon in this eo^try ^ 

in making counterfeit sovereigns or slullings, hut should so 
occur, we think that the King's com ahould have the same Prot^tion ^ 
given to the coin of the Local Govec^ent.. .It app^rs to us, j,y the 

offence of coining, though, in an arbitrary claswfication, it m y , trade, 

technical name of treason, is in substance an offence ^ jjajjj. 

that it is an offence of very nearly the aamo Idnd with the ^ 

note, and that it would be an offence of exactly the same Idn 
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Hko the notes of tho Bank of England formerly, were in all eases legal tender, or if 
the coin, like tho Company’s gold mohur at present, were not legal tender. We do 
not therefore conceive that in proposing a law for punishing tho counterfeiting of 
the King’s coin, wo arc propo«iing a law which can reasonably be said to affect any 
of tho royal prerogatives.” * 

1. * Coin.—Tile present definition of * coin ’ was introduced bvA tt XIX of 
1872 in order to check tho practice of coiiiiterfoiting the copper coin of Xative 
States. The former definition defined coin as juctiil stamped and issued by 
the authority of some Government.” But ‘Government,’ by s 17, denotes 
the person or persons authorized by law to administer executive Government 
in any part of Britisb India. It had thus happened that the coin of Xativo States 
was not coin within tho meaning of tho Code. 

2. * For the lime being.'—These words were introduced by Act XIX of 1872 
as’it was suggested that the definition might possibly be held to include old coin, 
such ns a Gneco-Bactrian Stater formerly used as money, but now regarded only 
as a curiosity. A coin of tbe time of Emperor Akbar* ora gold mohur of the reign 
of Shah]ahan® cannot ho deemed to he a coin inasmuch as it is not used for the 
time being as money. 

Legaltcndernotnecessary.—Coinneednot’ • * ” * nvalue 

in rupees fi.xod by law. Gold molmrswlu s at an 

absolutely fi.xed value, yet have a current . • erely by 

weighing them as lumps of gold, but attaching to them as coin, are coins ” for tho 
time being used ns money.”* 

Tho test of whether a particular jncco of metal is money or not (supjiosing it 
genuine) is tbe possibility of taking it into the market, and obtaining goods of any 
kind in exchange for it. For this, its value must be ascertained and notorious; 
that it is known to persons of special skill or information is not sufficient * 

3. ‘ Queen’s coin.*—Tlio present definition of Queen’s coin was introduced 
by Act VI of 1890, s 1. Tho reasons for amending tho definition are stated as 
follows: ” At present ‘coin’ is defined as metal used for tho time being as money, 
and the consequence is that, if any offence under these sections has to be proved, 
it has to bo shown that the coin was in use at the time of the offence as money. 
There is a process in coinage which is provided for by law, namely, in the Indian 
Coinage Act, which is termed tbe ‘ Calling in of coin ’ This gives Government an 
authority which it exercises under certain circumstances to call in coin and to cause 
it after a certain time to cease to be used as money. It is extremely doubtful 
whether, if the coin so called in has been counterfeitwl, a Court would hold that 
it was in use as money after the dato of the proclamation which had called it in 
After a certain time it would certainly cease to be in use as money. This power to 
call in money has been exercised in one case,—and I think in only one, namely, 
that of the Farukhabad rupee, which immcdiatoly preceded the existing Govern¬ 
ment rupee, or, as it was at first called, ‘the Company’s rupee.’ It was called in 
in 1877.- Wo have ascertained that this coin has been recently largely manufactured 
in Bombay. The manufacture has been carried on perfectly openly, and it has been 
brought to our notice by some of out Political Officers, who showed that it was 
being imported into Central India and Rajputana in considerable quantities. 
This manufacture we are unable, under the present law, to stop, because that parti¬ 
cular coin is not in use at present as money Tbe immediate practical object of the 
change which I propose to the Council to make in the Indian Penal Code is to put a 
stop to this particular coinage. But it is obvious that tho same necessity may arise 
in any future case. We may at any time find reason to call in any particular 

> Note I. pTX 134.135. « Kunj Beharee, (1873) 5 N. W. P. 187. 

* Bapu Yadae, (1874) 11 B. H. C. 172. • Basil I’arfar, lap. 

* Khvihah, (1906) 29 AIL 141. 
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{< »Ap. xn. 


trlfttion ftnsjng frointlj*' ]H>^itlono! l!^^ U Tim con- 

tcmpUtM h hot «)iir)i 1m% nrvpt |jr«n voluntary: nnd for tlm 

of l)rjnp}n;» honm Xu nnv iw-hfon thr %-ohi»j!ftrr ivK^wxion of ftny ol»]«rt, th« mAre 
proof of n fart of whJch lip Itmvr}! nothing. Wouft! In valurfA^,. Thn ntction no 
tiouMftNorTN|uir»'si'ntlmaccu'«fprrionint»‘ntionofknnw{rU?oM to th« u«p to 
fm mn<!p of thr ohjfrta in jH^wrinon.iiml t hr5p might hr implirtl from thr natnrr of 
throhjrctsthrm^rkvp^. Hut Mmp that ntogr it rpnchn}. thrtnmawt hr norriA 
rircnnvttanrr imlicating aurh intention m Inowlrtlgr as ji in^pparahlr from thr 
notion of ron^dou^ rrtrnthm impli«! in tim trottl * “ Such intliration 

inav nn^r from thr jm^ition of thAohjnt ina pUrr wlurh corv^tanth* u.^A,i hy 
thr prison nrciMrtl.aml nMrh rouM not l»rovrflooli:Hf hy him, or from 'thr hull: 
of thr ohjrvt ilsdl. ot fnun nny cimtmnivnrr. a«rh «»thr lurking up of thr object 
whidi woulti jwinl to voluntafy ami rowdotM pcM^rMion,"* 

l’n<!rr thr I.ngli^h atainlr tlraJing with offrnci*s rrlatitig to coin thr word 
* j*o,Mwion’ rmhracra a wj<|rr arra. Ua%‘inc anv inattrr in th( c«5to<ly or po^d«- 
aion of any j'rrson inrlmirA " not only th** fiaving it hv Iiimsrif in hi' ■jvrsonal 
custmly or jHi^^rjuion, hut aUo thr knowingly ami wilfully having it in thr actual 
custody nr of any oihrr ivrson, ami nf.so the knowingly and wilfully 

having it in any ilurlling hotim. or other huilding, foilging, apartment, fiehf, or other 
place, njirn or ine!oi«l, whrther Monging to or ocaij'i«l hy hinuielf or not, and 
whrllirr aucli mattrr ahall hr ao had for his own u.ir of hrnr fit, or for that of ant' 


other lierson.*** 

If coming implcmrnti are found in a house occupied at tho time by a man 
and fus wife, thr presumption i* that they nre in the j>os,ses9ion of the husband 
nionr, unless there are rinnimstaneoa to ahow that Iho wife was acting erparatcly 
ami Without her litisband'a sanction, they cannot loth be convicted. The fact 
of a wife attempting to break up coining implements at the time of her 
husband’s apprehension if done ^vith lUo object of screening him, is no evidence 
of possession.* Where several persons ate found in a room where false coi"'-g 
is going on and most of them are shown to hsvr taken ar^'v* r •• •’ f 

areolitobepresume<l to have been mpoMe*«'-"‘f.s' . ■■ i •' 

lying there which can bo used for the purp • • ♦«*: •’ ‘f.’ ' -‘..i*.* 

Where father and son wore accuswl of *. ruig la ivjsscssiou of moulds for the 
purpose of using the aanio for making counterfeit coins and of being in ijossesslon 
of such coins, and there was evidence to show that tho father lookeil after the family 
cultivation wlulc llie son exclusively attended to tho shop, in tho verandah of which 
the moulds and coins were discovered, and it was also shown that the father was 
never seen in possession of the moulds or of tho counterfeit coins, it was held that 
tho ordinatj' presumption that tho things in tho house of a joint Hindu family were 
m tho possession, and under tho control, of tho managing member, had been rebut- 


lea.*' 

It is not only necessary that tho accused should bo in possession of the instra* 
ments or materials for counterfeiting coin, but it should olso bo proved that the 
possession was within tho accused's knowledge.® 


* Per Batty, J,, in I{ari iinniram Sonar, altering tho sulwlantive crimiDal law.” 
(1004)0 Bom. h. R. 8S7, 891. In the » 24 & 25 Vic., c. 99,s. 1. 

sama case, /Uton, J., tlid not concur in tho • Boober, (IBSO) 4 Cox 272. 

above remarks, and went on to say {p- 8W)j •ialCAanrf, {IBn)P. W. R.^o• l7of llU-, 
“ 1 think tbal If wo introduce * consciona ' ,P. I*. R. No. 43 of 1012. _ 

or ‘voluntary’ before tho e-ord posseaaion • .drarif ,9o«ar, (1919) 4 P. Ja 6-5. Oee 

whero that word 18 not so qualified in a section Sangam ta l, (1893) 16 AIL 129, « to wtot 

of the Indian Penal Codo we shall be legWa- evidence is neceaaary where a ennunatmg 

ting instead of administering' the law, with article is found in a common room of a joml 
inconvenient conseqoencea auch as shifting family house. « * m 

the burden of proof indicated by sections 114 • S’ga San A't/ein, (1915) 8 B. L- i. 131. 

and 100 of the Evidence Act... and ©vm 
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The accuswl wtis in \'os8cssion of n l>ox contAininc instrumcntB naetl for coiintt r* 
feitinfi coin. It niii>eare(l that two other lirothers of his find acccm to the box nnd 
it was not provctl that there wa,s any projierty of the nccusw! in it. If was hold that 
the accused could not he con'ictwl for it was not shown that he was in exclusive 
possession of the hot.* The occusesl went into a village nnd purchaser! aweet- 
miAts from one K for wldch he i«aid a counterfeit tuo-nnna piece : he also delivered 
another counterfeit two-nnna piece to K in payment for sonje milk. K, on dis¬ 
covering the (mud, pursued the accused and aidctl hy two others arrestotl him. 
On being pursuetl the aecuse<l throw away a yellow hag uhicli was found to contain 
a mould, an instrument calleil a “ gugui ’* used for keeping up a draught in a fire, 
a file and some white metal, all evidently instniiuents or materials tise<l for counter¬ 
feiting coin. It was held that he was guilty of nu oJIence under tlus section. * 

Where coining instruments were found in a house occupiesl by a man, his 
wife, nnd a* child ten years of age, tho Jury were dircctcil to acquit the child of a 
felonious possession.* The prisoner was indicted for knowingly and without 
lawful excuse having in his possession a mould on which was imjircssed the figure 
and apparent resemblance of the obverse side of a half-crown. Tho mould uas 
found in tho house of the prisoner, who had previously passed a bad half-crown; 
but there was no evidence to show that the half-crown had been made in that 
mould. It was held that *' . i 

iDitmments of colnlot.- , 

press for coinage*; a mot'■ • * ** • '.* 

inverted*; a puncheon of non upon uutcii t\us iiuiirmiu ineiigure unu sitiiuiumo 
of the head-side of a shilling’; a collar of iron for graining the edges of counter¬ 
feit money*; and a galvanic battery.* 

2. * For the purpose of using the same for counterfeiting coin.'—The mere 
possession of instruments and materials capable of counterfeiting coins is no 
offence. rosse.ssion of such instruments should be with the intention of counterfeit¬ 
ing coins, and the intention must be ]>rovcd in order to establish the charge. The 
accused had in hts possession three ‘ dies ’ ond some instruments for the purpose 
of counterfeiting coin. lie was a goldsmith by occupation, and the instruments 
found with him were required for his work as a goldsmith. The dies were deficient 
and no complete coimterfeit coin could be struck from them cither singly or 
combined. There was no evidence that he ever used those instruments or dies 
for the purpose of counterfeiting. It was held that he was not guilty of an 
oflence under this section. Instruments ond materials which can be used 
for the purpose of making false coins as well as other purposes are to be considered 
instruments and materials used for the purpose of making false coins when these 
are found in connection therewith. * *, 

3. ‘ Reason to believe.'—See s. 26, supra. 

4. ' Queen's coin.'—See s. 230, supra. 

PRACTICE. 

Evidence.—Prove (1) that the instrument or material in question is one for the 
purpose of counterfeiting coin (or King’s coin). 

It m^t be shown by the prosecution that the instrument is capable of counter¬ 
feiting coin.’* 


» Abdul 2Iajxd, (1903) P. L. B. No. 7 of 
1904. 

» Ahmad Shah, (1892) P. R. No. 10 of 
1892. 

* Boober, (1850) 4 Cox 272. 

* Weeks, (1861) L. & C. 18 

* Bell, (1753) 1 East P. C. 169. 

* Lennard. (1772) 1 Eaat P. C. 170. 


^l“ Nosff Ttrumala Beddi, '{ISfiQ) 1 Weir 
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(2) That tKo aecuawl was in possession ol sucli instrument or matwlfll in 
question. 

(.3) Timt Jui >vns in possess'loii thereof, for the purpose of uaiuK it; or that hei 
knew, or hatl reason to boliovo, that it was mfentled to bo used for that purpose. 

compoundaWe— 

'• •‘I*’ ■. . ■ I coin r otherwise by Court 

, , ■ ■’ ■ L ■ ' ' .* ■* ‘ • ■ should bo committed for 

trial to tlio Court of Session. ^ 

Charge,—I (nawie atul office of TitagUtrate, etc.), hereby charge you {najne oj 
acctiMl) as follows;— . . x 

Thot you, on or about the-da}' of-, at-——•, were m possession oi a 

certain instrunicnt (or material), to wit—for the jmrpoao of using the sain 
instrument for counterfeiting a piece of King-Emperor’s com, known as 
knowing or having reason to believe that the said instrument was mtendeu o e 
used for the purpose of counterfeiting, etc.], and thereby coramittea an 
jiunishaWe under 8. 335 of tho Indian Penal Code and within the cosnmnee of ts« 

iTeraby direct that you be tried by tho said Court on the said charge. 
SenteaeB.~Havin8 regard to a. 71 of the Code separate sentenees cannot 
ho passed under a. 232 and this section. 

236, 

thf'eoSItrtfeXs Odin to samemanw, .f ' ■ - 

out Of India of coin, fgitilig of SUCu COJB ■ ■* • ■ ■ ■ 

. COMMENS. 

Any person in India, 

Abetnaeatio British Indiamct 

bo complete. 

1. ■ British India.—See s, 15. supi"- 
3, ‘ Abets.’—See a. 107. ‘upra. 

3. ' Counierleiiing-’—See »■ 28, lupn. 

PRACTICE. 

. of OOJD. 

Evb'i:. ' 

(3) tenant. 

Pracedure-Cognirable-Warrant-Eot naiiaoie-f.ui c„...po.mdaWe- 

o/^V„pis«e. etc.), hereby charge you (aa-^ 

the accused) as foHaws:— , t _ fiejng in British la 

That you, on or about _in the counterfeiting fl .. 

abottpfl one AB, residing 'Q^tnitted an offence ^ f 

by doing (mealiaa tie art da»a> .f“ogniranee ol the Court c£ 

xmder 8. 2.3d of the Indian Tenal Code, ana wiiu». ^ 

A^ I hereby direct that yon be tried by the said Court on the said charge. 


■ tvimin.l Pnantare Cw!., tM*- 





OFFEXCES RELATIXQ TO COIN. 


513 


SECS. 236*238.] 

237. Whoever imports into Birtish India,^ or exports there¬ 

from, any counterfeit® coin, knowing or having 
of^'oEntara.itoo’n^ reason to believe* that the same -is counterfeit, 
shall be puiiislied with imprisonment of either 
description for a term which may extend to three years, and shall 
also be liable to fine. 

COMMENT. 

The offence under this and the following section consists in an import or 
export, whether by sea or by land, of any coin known by tho importer, or which 
he has reason to believe, to bo counterfeit. 

1. ‘ British India.’—See s. 16, supra. 

2. ‘ Counterfeit.’—Seo a. 28, supra. 

3. ‘Reason to believe.’—Sees 26, supra. 

PRACTICE. 

Evidence.—Prove (1) that the coins in question aro counterfeit coins. 

(2) That tbe accused imported into, or exported from, British India, sueJi 
•coins. 

(3) That ho, at tho time he so imported or e.xported them, know, or bad reason 
to believe, that thoy were counterfeit. 

Procedure.—Cognizable—^^Varrant—Not bailable—Not compoundable— 

‘Triable by Court of Session or Magistrate, Presidency or first class. 

Charge.—Same as for s. 238. 

238. Whoever imports into British India, or exports there¬ 

from, any counterfeit coin which ho Iniows or 1ms 
Import or export rcason to bclicve to 1)0 a counterfeit of tho Queen’s 
QueoS'cljins.** ” coin. shall bc punished with transportation for life, 
or with imprisonment of either description for a 
i;erm w’hich may e.xtcnd to ten years, and shall also be liable to fine. 

COMMENT. 

This section describes the same offence as the one under the preceding section, 
lut provides enhanced punishment ss tbe coin is King’s com. 

PRACTICE: 

Evidence.—Prove the same points as for s. 237, showing in (1) that the counter¬ 
feit coins are King’s coins. 

Procedure.—Cognizable—'Warrant—^Not bailable—Not compoundable-— 

Triable by Court of Session. 

Cha^e.—I {name and office of Magistrate, etc.,) hereby charge you {name of 
4he accused) as follows:— 

That you, on or about the-day of——, did import into (or export from 

British India, Wz., at-, certain pieces of counterfeit King-Emperor’s coin, 

"to wit-, {tpecify the amount and name of the coins) knowing (or having reason 

to believe) that the said corns were counterfeit; and that you thereby committed 
.an offence punishable under s 238 of tho Indian Penal Code, and within the 
.«)gnizanco of tho Court of Session (or High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 
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lAvr or CBiitrs. 
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239 . Wfipcver, any counterfeit * coin, ■nlncli at the 

time when he hcc.'imc pojiscsscd® of it he knew to 

Dttlirerj* o! coin. , _ _in+Atif 


lUnil nv ifcv.fcuiu Vi jw ........ ... 

ntr*.Va'.rUhlcn»;: I'O coimtcrfoit ’ (rmianleiitly ‘ or with intent thnt 
Itto that 11 1 . cotin- frawd may he comnntten, aelivcrs the same to any 
person, or attempts to intlucc any person to receive 
it, stiall 1)0 pnnislicii with impriaonment of either dcacription for a 
term wiiich may extend to five y'eara, and alial] also he hahle to 

COJtJIKNT. 


Obicct.—This section is liireclcd orninst n poison other than the coinor, wW 
procures or obtains or receives counterfeU coin, and not to tho oUenco , 

by tho coiner. ‘ Tho receipt o! the InUe com, knoirmit at the time “ 

thnt it is counterfeit, is made tho test of a i-oraon being sneh a dealer The 
contemplated in Ibis section npiieats to bo a deliver)- or S 

R dealer to somo person wltethor on occompheo or not: the intention e) 

thnt person, or some other ahould bo defrauded. ^ -« t,+frtrflr who is 

?bo au'tbora of the Code «iy: “ An utlcrer by I 

l.r* rhA AAtnor to bnns» counterfeit com mto cir 


Tho authors of the fodo say: ^vn uncxcd uj 
the agent employed by the coiner to bring countorfert rom mto 
guilty of a very high oflcncfi. Such an uttercr stan " 
not verv dinercnt from that in Yrhich *• 


not very dinercnt from that in 
thief. Ho makes coining a far less 
it would otivofwiso bo. Ifo^passes 
and in tho s>*8tcmatic practice of ira’ 


.. .utUl 

..w aoiation of the law, 
oi Its most pernicious foj^- ^e p 


and in tiio sy-etcmaticyraclico of j ,j,o ^ost deproved oi crtoi- 

one of tho most , who is not an agent for bringing comtorfoit 

nnls. But n casual utterm, received a bad rupee m the course 

coin into circulation, but wlm, ha R y 



uu5oubte‘dl - guilt)- ®< “ 

honest acts. It is an to a poor man may bo 

but from a wish to avoid, b) unlai in . , „ facilitate or encourage tbo 

a aevero loss. It is an act wliich Sh does not imply that 


nevero ros;“'It is. an act wiiichb^ no tendency « —- 
operations of tho comer. . It is *" m think, tiierefore. that 

iL neraon who commits it la a P™e“ ?'“T®all the offences 


Se-personwhoconmiitsit iaapemo^^^^^^^^ rt, „Scne,s 

the offence of a casual uttercr la P- rnaj 


VXlU UiitiUViO VA .. " 

into which fraud enters. woold h« advisabk to make it an offence in « 

" Wo considered whether it wonm o« an conntorfcit corns, 

person to Imvc in bis “yjfactorily how ho came by them. It did not, 

without being able, to expiam advisable to recommend this or any sund 

alter much discussion, appear „nicotions to tho practice oi making cirmm- 
pjovision. We entertainal »;””'|.”^f^'{ a„ofienceWoftbedefimtionof an 
stances which are in truth only ® ‘ .japarting in this case from out e™otaI rufc 
offence; nor do we see any reason f P, , , ^ money knows the money to 

- Whedmr a porson.who is po^^sed of l«d mo ^ 

bad, and whether, knowmg **„,l 3 according to the circumstances of 
questions to be decided by the „unjher of the pieces is only one and m y 
oaso, circumstances of which the cs wS should evidently be to A 

one of the least important A ’’iJ^^thanTgmater number of bad mp^ 
from the stamp would be strong® entoce than a g ^ mP'®- 

wliich appeared to have been ,™ujd be stronger evidence than a gr 

obviously coined with the s^od^ M^^^ A ®few bad rupees pl™* T 

number obviously corned with oi" 


• fflwSar. (I8W! n 
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themselves, and uninbcod'witb good ones,Tfould bo far stronger evidence than a 
much larger number kIucU might be detected in n large mass of treasure.”^ 

Three classes of offences are creatcrl by as. 239 to 243. 

(1) Deliver}* to another of coin, possessed with the knowledge that it is counter¬ 
feit {ss. 239, 240.) 

(2) Delivery to another of coin as genuine, which, when first possessed, the 
deliverer did not know to bi counterfeit (a. 241). 

(3) Possession of counterfeit coin by a person wbo know it to bo counterfeit 
when be became possessed thereof (ss. 212, 213). 

1. * Counterfeit.*—See s. 28, supra. It is not nccessarj* that the counterfeit 
coin should be counterfeit of a current coin. * But it must bo a counterfeit of a coin 
used for the time being as money. Otherwise the offence will be that of cheating 
and not of uttering false coin. ® 

2. ‘ Possessed.’—See s. 235, supra. 

3. * Which, at the time when he became possessed of if, knew it to be counter^ 
Teit.*—These words point to a person other than the coiner, that is, the person 
who procures, or obtains, or receives counterfeit coins. * Against such a person this 

*t-- f.11 ... j* , * » 

' ■ . owletlgc of the spuriousness of the coin at 

A knowledge of the coin being counterfeit at the time of becoming possessed 
of it was inferrw from the fact of the accused being goldsmiths. • 

4. * Fraudulently.*—See s. 23, supra. 

Uttering under this section must bo 'vith intent to defraud the party 
recei\'ing the money. Tlio giving of a jiieco of counterfeit money m chanty js held 
to be not an uttering, although tlie person may know it to bo counterfeit ’ But this 
decision has been not only questioned m a later case where a person who gave 
a counterfeit coin to a woman with whom he had intercourse was held to be guilty 
of uttering® ; but it is considered to havo been overruled.® 

PRACTICE. 

Evidence.—Prove (1) that the coin in question is a counterfeit com. 

(2) That the accused became possessed of it 

(3) That when he became so possessed ho knew that it was a counterfeit coin. 

(4) T»iat he delivered it to some one, or attempted to induce some one to 
receive it 

(5) That he, when ho so delivered it, etc., intended to defraud, intended that 
a fraud might be committed. 

Evidence of the possession and the attempted disposal of coins of unusual 


. .* L.. *1 . _ ;r bills fo^ed m other names may be given 

It is impossible to lay down any general 
• previous uttering must have taken place 

in order to be admissible in evidence. * * 


> Note pp. 135,13G. 

* Kandamuru Annappa, (1883) 1 Weir 

21 . 

* Khvahali, (1906) 29 All. 141. 

* Sheobux, (1871) 3 N. W. P. 150. 

* Panahullah Mundui v. Khtroo ilundul, 
(1874) 23 W. R. (Cr.) 4; Karuppa 2Iuppfn, 
(1837) 1 Weir 222. 

* Kandamuru Annappa, sop. 


» Page, (1837) 8 C. & P. 122. 

• Anon,, (1845) 1 Cox 250. 

• iniltam Ion, (1852) 2 Den. Cr. C. 475. 
484. 

*• A’nr Ilahomtd, (1883) 8 Bom. 223. 

** Barriaon, (1634) 2 Lewia 118. 

« Salt, (1862) 3 F. & P. 834; Sarah Whtleut 
(1804) 2 l>ach 983. 
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l,»I rouniptMi f„|„, in ^ -j . 

. 

tJ.i< fmrivho! 

inabje 1 .) Court of .M«yiion or Mfrirtraf**. iV^dfory of fif^i ch«, 

Chirt^f —in fof *, 2|(). 


240, W /looAvr. hijvinjj ntiy r<Hin(rrff*i't rrtin wliirji a mnitef- 
f’f III!' Qiiioii’.i rolti. 1111(1 icliiVli, iit flic firnc 
Qi«<paV COB* fioj. ijp honifiio poMwrrJ of ff, he kaen’ to he r 

**'V"^*.''*'^''** Q'icoii'.k coin. Irniuliilently or 

«>oWf/c{t uit)i infortf fhttt fmHfl mayamunittcf?, f?c?irers 

, thoflamo in iiuy pon«w» or nftcnJjvtstoinfliicc any 
pers(»n to rccoivw it, almli !;d pnnt^hrcl tWth itupn.sonnient of cither 
nt'arnpfjon foru lentt tefuch mat* extern? to ten vearK, and shall also 
he linhlo to fine 


COMMKKT. 

Th*f ofJvnc^ Udder thn rr^ttan H no a5X'ra**;ir«^l form M rtj<f ottonce dMczibod 
in thr kit. 

It iJors not nirjily t<3 tHr actuAtcoiUre. ^ Tho oHispcn under it is committed erm 
tijft coin i< rcfuif^l hy tfj/* |‘crson 1o whom Jt 15 oflorod. * * 

geo romnicnt on e. 23,'supru. 

CASKS: 


Secl/on* 240 and 243.—A perton Imm/j/our counterfeit rupees in his t>osses- 
«lon. hut ultorin;? only one of them, cannot hv sopfiratoiy convicted under a. 2/0 
tospoctin}! the one rupee, nnd under 9. 243 rogordin^ the other threoj becau5e on 
offence under tfiii section implies prior guilty possession. * 

Delivering.'—The prisoner wont into tho shop of P, nnd asked to purchase . 
sortie coffee nod sngar, and iu payment of tho same ho pul down on D’s shop a 
counterfeit shiMinn, wJuch D took up and said to thepnsoncr tlint it was a bad one. 
The prisoner left D’» shop, leaving the ahitUng; but n'ithout the coffee and sugar. 

It was field that the prisoner u'as guilty of ottering a false coin. ® 

Hinging the changes.—I? bargained with tho I"-— e 

five apricots for siX pence, a”'^ " ' t 

put thee’*'”' 
ing a sill 

wliich al • Vs Jug it 110* 

a good 0 . . auiHjng with whidi ho practised tins 

trick a fi i lie shillings rotarned by the prisoner wore all bad shillings. 

It was Iioid that ho was guiltj of uttering bad coin. • 

PHACTXCE. 

Evidence.—Prove the same points as/or a. 239, showing jn (I) that the counter¬ 
feit coin is a counterfeit of tho KingV coin* 


' Fomer, lim5) 6 Cox 521. 24 U 
(H. G) 134. JDonniy 456. 

• Ahra'id ^S^ah, (1802} P. R. Ko. W Of 

isrs. 

■ » Palrtcfc trgich, (1851) SO L. J. (Jt <t.} 


. Lalthta, (1884) Corep. Cr. C. 502. 
•/VIi-W nVW, .op. 

Xiundul r. Kheroo MundaX, (1B14) 23 tS. R. 

• FranU, (t70-i) 2 J^c^ h 64i. 
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Joint otlerlng—If two prisoners nro indicted for uttering a counterfeit 
shilling, having another counterfeit shilling in their possession, it is necessary 
to prove with certainty which of the pieces was tho one uttered, and which was found 
on them unuttcred, if both th. pieces of money ore proved to b counterfeit; and if 
it appear that tho two prisoners went into a shop, and that ono of them wont in 
and uttered tho bad money, having no more m her possi ssion, and tho other stayed 
outside tho shop, having other had pieces of momy, both may bo convicted: tho 
uttering and the possession being both joint. ^ 

Procedure.—Cognisabl(^'Warrant—^Not bailable—Not compoundablo— 

Triable by Court of Session or Magistrate, Presidency or first class. 

Charge.—I {name and office of Ma^strale, etc.,) hereby chorgoyou {name oj tne 
accused) as follows 

Tl at you, on or about tho - day of-, at-, having in your possession— 

—pieces of counterfeit King-Emperor’s coin, known as-, knowing at tb> time 

when you became possessed of tho said coins that they were counterfeit, fraudulently 
(or with intent ■*’ ■* *■ tho same to ono AB (or 

attempted to • 1 ■ ■ ■ ■ • . • s • ruby committed an offence 

punishahlti un ' • .' »■ :' I • • • • * *,. • witliin my cognizance (or 
cogniranco of tho Court of Session or High Court). 

And I hereby direct that you bo tried [by the said Court {in cases tried by 
Magistraie, omit these trords)] on tho said charge. 

241. "Wlioevcr delivers to any other person as genuine,' or 
attempts to induce any other person to receive as 
xwiTorTofcoinM trenuinc, any counterfeit* coin whicJi lie knows 
impoM«sW.*tho to lie counterfeit i)Ut winch lie did not ]:now to be 
did not counterfeit at the time wlion lie took it into his 
tao»r o coon r- gf^^U bc punishcd nitli imprisonment 

•jf cither description fora term which may extend 
to two years, or with fine to an amount which may extend to ten. 
times the value of the coin counterfeited, or with both. 

ILLUSTRATION. 

A, a coiner, delivers counterfeit Company’s rupees to Lis accompfico B, for 
the purpose of uttering them. B sells tli© rupees to C, another utterer, who buys 
them knowing them to bc counterfeit. C pays away tho rupees for goods to D, 
who receives them, not knowing them to be counterfeit. D, after receivinr» the 
rupees, discovers that they are counterfeit and pays them away as if they were 
good. Here D is punishable only under this section, but B and C are punishable 
under s. 239 or 240, as tho case may be. 

COMBTENTj 

This section applies to a casual utterer of base coins. Section 239 deals with 
professional utterers. A casual utterer may not be aware that the coin was 
counterfeit at the time when he took it into his possession but be is responsible 
if ho utters it knowingly. 

1. ' As genuine.*—Tho ^ of an offence under this section is that a person 

should deliver or attempt to induce any other person to receive as genuine coin 
known to be counterfeit. * 1711610 A banded a counterfeit coin to his friend in 
order to avoid its being discovered by the police in A's possession, it was held that 
A had committed no offence under the section, because the coin was not delivered 


» Slerrit. (1826) 2 Q & P. 427. 


• Soonct, (1872) 4 N. W] P. 62. 
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ns gonuino, * 11 tVr Court U p! i>|»3m»m tJtal th« coin wn< not int/‘n/Kl hy tU 
Ullcrcf to j'sss na n gomi coin, it rligiiW cot cou^jrt thn accTii*vj.* 

S. * Counterfeit.’—f'w f. tuj’tisi 

3. * rcuession.*—Kpe a, 2^\,s»$j*ri$. 


IMt ACTICK. 

Evidence.—’IVovc that the rotn in »ju*»«{{(>n l« a couftt»*rf<*jt coin. 

^ (2) That the accp'«l li^IIvcrM il, or to ir 5 fluc»» onn to tcccivo 

xi. 

(3) That he OeVivcTc<l it. or so attrmjjt#-! %o iniuco fotn" on* to fcoelre the 
fnnjo, n* Kmumc. 

(I) That Im, at the time he ArUvrfM li.n>*ir tho aam* to !*»« counterfeit 

coiru 

Procedure,—Co;;ni.*ahJe—Warrant—~Xot hailihic—Not voroj>ouod3bIe— 

Triable bv jrnci^tratc, IVc^'nlcncr or fit^l or ecfonij ctvM. 

Charge.—J inomc omf office oj c.*c.,5 hcrebr charce you (name «/the 

occufftf) fts lotlo^rd:— 

That you, on or nf*out the—<I*\' of-, at—, having ia your iH>ise5sion— 

—jiiecca of counterfeit Kins*l'mj>eWf‘« coin, knoten a^—rlchvered as geauiae 
to one .Mi the Mid coifvs (or nttem|»te»l i<* indue** one .\fJ to receive the eaid corns 
XH penmne) h nowiii 5 ; nt ttie time of the Mid defivera' [or attempt), thou;?h not at the 
time tviien you became of tho said coios, that the said colas trerij coaator- 

leit nnd thereby commiltcJ an ofTeace punishaWe under s. 211 of the ladian Peaal 
Code, and within mv co^rnieanc**. 

.\nd I herohy direct tlmt you be tried oa the eaid charge. 

242, AViiouvcr, {mtidulcittly or w-itli intent that fraud may 
^ bo committed, is in possession' of counterfeit 
coumirftit »tn hr coin, having knotm nt the time wlten ite became 
ponoB who knew ji posscsscd thcTcof tliat .such coin was coimtcrfeit,* 
when ii shoH bc pHuished tvitb imprisonment of cither 

poMoaed thereot doscfiptiou for u term Avhich may extend to three 
ycjirs, and sliall also be liable to fine. 

0 O " '* . 


aecti* 

fraud 

aion t . . « “ n1.“' 

1 . I'ittuuulently.’—Soo ®* 25, supra. 

2. * Possession.’—Seo s- 325, supra. 

3. ‘ Counterfeit.’—Soe s. 28, supra. 


lUC S 

..u ^uiicy knowledge. Fosses- 


PRACTICE, 


Evidence.— Provo (1) that the coin in question, is a counterfeit corn. 

(2) That thoacoiaod was »!>'>»*»*«■’» o{ it, , 

(3) That ho was in possession thereof, with intont to defraud, or with intent 

th at fraud might bo committed, 

' The accused may tender evidence to shew that he asked a skilful person to 
«xamm 0 tUe coin ns ho doubted ty>thee it was counterfeit or not,» 


< jrfcte! iiwnt, (1862) 0 Oos .75 
s to«<,(I872)4U.W.P.e2 
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(4) That at tho time he became so possessed thereof, he knew it to be counterfeit. 

When pieces of counterfeit coin are found on one of two persons acting in 
guilty concert, and both knowing of the possession, both are guilty. ^ 

Procedure.—Cognizable—Warrant—^Not bailable—Not compoundable— 

Triable by Court of Session or Magistrate, Presidency or first class. 

••?iarge.—See s. 243. 

243. Whoever, fraudulently* or with intent that fraud may 
Possession o f Committed, is in possession - of counterfeit coin 
Queen’s coin by per- wliich w a Counterfeit of the Queen’s coin,* having 
to^couSteSiTwheS at the t^mc when ho became possessed 'of 

he became possessed it that it w'as counterfeit, shall be punished 
with imprisonment; of either description for a term 
which may extend to seven years, and shall also be liable to fine. 

COMMENT: 

The offence under this section is an aggravated form of the offence described 
Jd the last section. 

1. * Fraudulently.*—See a. 25, supra, 

2. * Possession.’—-See s. 235, supra. 

3. * Queen’s Coin.*—See a. 230, supra. 

PRACTICE. 


was in possession of the com himself, or bis wife, dork or Ber%'ant was in possession 
of the coin on bis account. * Tho point of time to be considered was the time when 
the accused had actual or conscious possession of the counterfeit coins for determin¬ 
ing whether he had knowledge at tho time that the coins were spurious.* 

Procedure.—Cognizable—Warrant^Xot bailable—Not compoundable— 

Triable by Court of Session or Magistrate, Presidency or first class. 

Charge.—I (nameond office of Slagistrale, etc.,) hereby charge you (name o/fA« 
.accusfd) as follows:— 

That you, on or about th e- day of-, at-, fraudulently (or witb 

intent that fraud might bo committed) wore in possession of—pieces of counterfeit 

King-Emperor’s coin, known as-knowing at tlio time when you became j>oss* 

.©ssed of the said coins that they were counterfeit; and thereby committed an 
offence punishable under s. 243 of tbe Indian Penal Code, and within my cogni¬ 
zance (o“ cognizance of tho Court of Session or High Court.) 

And 1 hereby direct that you bo tried by the said Court (in cases fried by 
Jffayislra'e, omit these tcordi)] on the said charge. 

244. Wlioevcr, being employed in any mint lawfully establish¬ 
ed in British India,* docs any act, or omits wliat 
legally lioimd to do.= with the intention of 
to bo of djfforont catising any coin issued from that mint to be of a 
SS^m'thT^ lUflerent weight or composition from the weight 
bylaw. or composition fixed by law, siiall be punished 

witli imprisonment of either de^scription for a term 
which may e.vtcnd to seven years, and shall also be liable to fine. 


* ITiCww {IS39) 2 Moody Mw 477, r.a. 

» faXci eSand AzirmUa, (IPIC) 44 CW. • Uni. 
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COMMENT. 

^ Tbe law has fix^ the weight and composition of various coins and has declar¬ 
ed m what cases thoy b\ib]} bo a legal tender. The object of this section is to 
aecttte the purity of tho comage and ite exact conformity to the Icf^al standard 
against tho act or omission of persona employed in mints. Tho proof must be 
that tbo person js employed in a Government mint, and that tho act or omission 
which IS tro subject of the charge was intended to cause the coin there made or 
mued to var>' from the fixed etandard. Xt is no part of the definition and 
therefore it will bo no necessary part of the proof that any wrongful gain sVould 

accrue to tteperaoncharged, orthatlossshouMbocaoscdto the Government oc 

the public, ^ See tho Indian Coinage Act. * 

1. ‘British India.’—See a. I5» supra. 

Z. ‘ Legally bound te do,’—See s. i3, supra. 


VJi A C TIC E . 

Evidence,—Provo (1) that the accused is employed in a lawfully established 
mint in Britah India. 

(2) That bo, during such employment, did or omitted to do, something he 
was legally bound to do, which would cause any coin issued from that mint to be 
of a different weight or composition from that fixed by Jaw, 

(3) Ti’at I'o ^d, or omitted to do, such thing with that intention. 

Procedure.'—Cognirable—Werrant—^Not bailable—Not compoundaWe—■ 

Triable by Court of Session. 

Charge.—I {name and office of Magistrate, etc,,) hereby charge you (nafne oj 
ike aocused) as follows:— . , , ‘ 

That you, on or about the —-day of-, at-, being employed as—— 

ia the_mint lawfully established in British India iBdan act, to wit—(or 

omitted what you were legally bound to do, to wit-) with the intention of 

causing the coin tissued from the said mint to be of a diileront weight (or compo¬ 
sition) from tho weight (or comjiosition) fixed by law, and thereby commit^ an 
ofience pumsbablo under s. 244 of tho Indian Penal Code, and within tho cognizance- 

of the Court of Session (or High Court). , 

And I hereby direct that you bo tned by the said Court on the said ohaigo. 

245. Whoever, rvitlioat lawfid auUiority, talres out of any 
. mint, law'fiilly established in British India,^ any^ 
coining tool or instrument,* sliall be punislicd vvitb 
from Tidnfc. imprisonment of either de-scription for a term 

wliich may extend to sevon years, and shall also be liable to fine. 

COMMENT 

Th« substance of this olfcnM consists in takuig a coining foci withont JairfnX 
antbority out of any mint for tho purpose of njing it for making counterfeit coins. 

1. ’ British India.*— Sco b. 25, supra. 

2. ‘ XnstrumEnt.’~TJ‘Bt is, coining instrument. 

P K A C T 1G E. 

Evidence._Prove (I) that tho instrument in question is a coining tool or 

It belonged to a mint lawfully established in British India. 

(31 That the accused took it oat of the mint without lawful authority. 


* jl. & IL K*-.?. 


Act ni of ISOft 



«ECs, 2J4-217.] 


OFTEKCKS nCLATlNO TO COIN. 


521 


Procedure.—Copmiablc—‘Warrant—Xot bailable—Xot compoandablo— 

Triable by Court of Session. 

Charje.—I (name and oflico of Magistrato, etc.,) hereby charge you^(na»»e- 
cf the flccujrti) as follows:— 

That you, on or about the—day of-, at-, without lawful authority, 

did take out of a mint lawfully established in DritUb India, to wit tho mint-, a 

certain coining tool (of instrument), to wit——; and thereby committed an. 
offence punishable under a. 215 of tho Indian Pena! Code, and within tho cognizanco- 
of tho Court of Session (or High Court). 

And I hereby direct that you bo tried by tho said Court on tho said charge. 

246. Wicever fraiidulontly* or dishonestly* performs oa 

any coin any operation which diminishes the- 
4 .hr«t')'y"'''dimT or niters the composition of that coin, 

nhhing wright or shall bc pnnishcd* with imprisonment of cither 
description for a term which may c.\tend to three 
years, and shall also bo liable to fine. 

Exphnation.^X person wlio scoops ont part of tlio coin and. 
puts anytliin" else into the cavity, altera tlic composition of that 
coin. 

C 0 BIM B K T. 

Fraudulent or dishonest diminution in tho weight or composition of a cola 
Is ponlsbable. 

1. ‘ Fraudulently.*—See a. 25 $upra. 

S. ‘ DUhooeitly,*—See a. 24, aupra. 

r n A c TI c E. 

Evidence.—Provo (1) that tho metal in question is a com. 

(2) That tlic accused performed upon such com the operation in question, 

(3) Tliat such operation diminished its weight, or altered its composition. 

(4) That the accused did as above fraudulently or dishonestly. 

Procedure.—Cognizable—Warrant—Xot bailable—Xot compoundable— 

Triable by Court of Session or Magistrate, Presidency or ffrst class. 

Charge .—\ [name and office of Magistrate, etc.,) hereby charge you [name of 
the accused) as follows:— 

That you, on or about the - —day of-, at-, fraudulently (or dishonestly) 

performed on the coin, to wit-, an operation which diminished its weight [or 

altered its comporition) and you thoroby committed an offence punishable under 
B. 24C of the Indian Penal Code and within my cognizance [or the cognizance of 
the Court of Session or High Court). 

And I hereby direct that you be tried (by the said Court) on tho said charge. 

247. Whoever fraudulently or dishonestly performs on any 

of the Queen^s coin any operation w’hich diminishes 
disterat]^*'^dim°' til® weight or altci-s the composition of that coin, 
niahing weight or shall bc puuishcd witli imprisonment of either 
description fer a terra which may extend to seven 
yeais, and shall also be liable to fine. 

PRACTICE. 

Evidence.—Prove the same points as for a. 246, showing in (1) that the coin ia 
question is a King’s coin. 

•66* 



or ontMRs. 


-•'23 me or oniMEs. [otup. xn. 

-•n • P","^""--CoOTkaMis-WBrraDl-Sot Umh-Hot compoucdalle- 

inablo by Court of Sossion or ilfagistmto, PfosJdoncy or first class. 

Chargo.-'^oo s. 210 . 

248. WJioovor poiforins on any coin nny operation wliicli 
Aitottag apm.r- ■" " ■ mththointention 

• Rflco ol coin wltn In- ' f « . 

■loat that it niiivii , . A . coin o! a dillcrcnt 

pvwwcoiQofdiffar. «c5Gnpcion, sfiaii uo piimshccl wibli imprisonment 

• cat doscripUoQ. of descrintioii for n term wiiich may ox-tend 

to tlircQ years, and shall also be Imblc to iin&. 


COMMENT. 

'^,Tbis fioction rofora to any opot&tioa Tfhich altcre tlio appearance of a coin 

■ wjth tbo intoation that tho said coin shall pass as a coin of a diS&roi^t descr/ptioD. 
Tiio operation, whether of guiidmg, or ailvoring, or washing, etc., must be of saj) 
a kind, and so far completed, tliot tho coin which is subjoctod to it, is octuaHy 
altered in appearance. Thus quick-silcoring of a hnll-pieco so as to giro it the 

. appearance of a fo^^nnna silver piece will bo punishable under this section. The 
•offence is complete fis soon as tho coin is altered, though no fraudulent purpose 
i.,,^..^,.-4 t. .. . . .•ihereisinfactadescrip' 

••• *•: : • ,* coin. ThoaHoration 

' • . • .* • If the weight is diioi 

laUhed either s. 210 or s. 247 will apply. 

FEACTICE, 

Evidence/—Provo (I) that the metal in question is a ooin. 

(2) That the accused performed on such coin the operation in question. 

[Z) That such operation altered the appearance thereof. 

(4) That the accused did as above with the intention that such coin should 
pass as a coin of a different description. 

Procedure.—Cognizable—Warrant—Not bailable—Not compmmdable— 

■ Triable by Court of Session or Magistrate, Presidency or first class. 

In the case of a previous conviction the accused should be committed fox 
trial to the Court of Session unless the Magistrate is competent to try the case and 
is of opinion that he can himself pass an adequate sentence. ‘ 

Charge,—See. a. 249. 

249. Whoever performs ow any of the Queen’s coiu^ anj' 
operation which alteis the appearance of that 
.peiMcVofQueen's com. With the intention that the said coin shall 

• coia w as ft. com of a different description, shall be 

otdSeS punished with imprisonment of eifcW description 
description. ^ whicli may extend to seven years, and 

• shall also he liable to fine. 

COMMENT. 

See comment under the preceding section. _ The offence under this aect’ioo 
ia luaMb' an aggravated form of the offence described in the last section. 

1. * dueen*^ coin.*—See s. 230, supra. 

PEACTICE. . 

Evidence.—Prove the same points as for s. 248, showiag m (I) fh^t the coin 
-jn question is a King’s coin. 

'■ C^imioal Procedure CocU^ a. 34S. 
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Procedure,—Cognizable—Warrant—Not bailable—Not compoundable— 

Triable by Court of Session or Magistrate, Presidency or first class. 

Charge.—I {name and office of Magistrate, etc.,) hereby charge you {name of 
tAe accused) as follows;— 

That you, on or about the-day of-, at--—, did perform a certain 

•operation, to wit-, on a piece of the King-Emperor's coin known as-, with 

the intention that the said coin should pass as a coin of a different description, to 

•wit-; and that you thereby committ^ on offence punishable under s. 249 of the 

Indian Penal Code and within my cognizance (or cognizance of the Court of Session 
•or High Court). 

j^d I hereby direct that you be tried [by the said Court (in cases tried by 
Magistrate, omit these trords)] on the said charge. 

250. ■\^^loeve^, having coin in liis possession with respect 

.to which the offence defined in section 240 or 248 
®ossessVd^°w?t h has been committed, and having known at the 
u aiteS when he became possessed of such coin that 

“ ^ such offence had been committed ^vith respect to 

it, fraudulently^ or with intent that fraud may be committed, 
■delivers such coin to any other person, or ottempt.s to induce any 
other person to receive the same, shall be punished with imprison¬ 
ment of either description for a term which may extend to five 
years, and shall also be liable to fine. 

COMMENT. 

Tills aud tbo following sections are intended to punish persons who are traders 
Sn spurious or alterod coins Ttioy correspond to ss 339 and 210 There must be 
■both possession with knowledge and fraudulent delivery. 

1. ‘Fraudulently.’—See s. 25, suprn. 

PRACTICE, 

Evidence.—Prove (1) that the coin in question was one with respect to .which 
■the offence defined in s. 246 or 248 was committed. 

(2) That the accused was in possession of it. 

(3) That at the time when ho became possessed of it he knew that any of the 
said offences had been committed. 

(4) That ho delivered it to some one, or attempted to induce some one, to 
iccoive it 

(5) That he did as above with intent to defraud or with intent that fraud 
anight be committed 

Procedure.—Cognizable—Warrant—^Not bailable—Not compoundable— 

Triable by Court of Session or Magistrate, Presidency or first class. 

Chsrge.—Soe a. 251. 

251. 'Whoever, having coin in his possession with respect to 

which the offence defined in section 247 or 249 
coin Committed, and haWng known at the 

possessed with time when he became possessed of such coin tliat 
* ‘t It u offence had been committed with respect to 

it, fraudulently or with intent that fraud may bo 
committed, delivers such coin to any other person, or attempts to 
induce any other portion to receive the same, shall be punished with 



ww or cnjHss, 


fi2i 


impnsonmant of cithor closcripthn for « term which 
ten Veal'S, and shall also be liable to fine.' 


[oHAp. xn.. 
may extend to 


OOMiMEKT. 

■ ’’ “seravatod form al tho oBenco descriW 

in tho last scetjon. 

, - sHall a}jo be }Jsb}9 io fme.’—Tho 5«ctxon ejoes not roomfo a sentence 

of Bne as vreU ns impmomncnt to bo innietod; the sentonco of fine h optM. i 

PltACTICE. 

BvKlcnce.~i’rovo (1) that a coin in (question tvqs one irith respect to whiclx 
the offence dofinea in s. 217 or 210 was committed. 

Otficr points ns ui s. 350. 

Proccdurc.'~*Co^ninable—Worrant—I'irot baiJabfo—compoundab]e-~ 

Triable by Court of Session or Sfagistrato, Presidency or First Class. 

Cjjsrife ,—{natm an4 oj^ic^ of Magistrate^ e/e„) hereby charge yon {Mine of the 
accused ns /ollows;— 

That you, on or about the——-day of——, afr—, had in your possession 

a coin, to wit-, nnd in respect of which fho offence defined in s. 216 (or a. 218) 

of fcho Indian Pcao) Code had been committed, and X'noinng at tho time when yon 
became possessed of the said coin that such offence had been conmitted, yoa 
feaudulently (or \nth intent that fraud may ho cotamitiod) delivered aach coin to- 
AB (or attempted to induce the said ABtorccoKo the same) and thereby comnatted 
naoffcflce T*",-P'--) nay ctgni- 

zonco (or • ■. • i • • ^ . T • • :* • • " 

And ■ • (»»coses fried hy 

MagistmUt, omit these toords)] on the said ^argo. 

252. WUoevei frau4uienth%' or tvifch intent that fraud Jnay be 
committed, is in possession - of coin Viiih. tespcct to 
whicli tbe o0once defined in either of the sections 
340 or 24S has been coininitted, having hnoiiii 
’time of becoming possessed thereof that 
* * such ofifence had been committed with respect to 

bucK coin, shall be punished with imprisonraent of either descrip¬ 
tion for a term which may cx'tend to three years, and shall also be 
liable to fine. 

cosraiEiST. 

• ■ ■* ’ *-the professional dealer, with fraudnl^t 

. , _ . ' itinn. This and the foUoinng section 

. , . . •* , •• I and 253 the accused is punished for 

uttering, uudet this and the next tMWuu ho is punished for possessing a coin in 
respect of which the offence defined in wther a. 216 or 247 has been comnutted. 

1. ' Frauduletifly.'-—Sea s. 25, supn. 

2. ‘ Posscssiocl'—S ee s. 235, supra. 

PBACTICE. 

Eviaence.—Prove (1) tb&t the accused was in posaesaion of a coin. 

(3) That it was a coin in respect of which the offence defined in g. 210 or 
had been committed. 


» Jotep^ aliM fl^) 1 WeJf 223. 
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(3) Tl'at the accuse*! knew oi il wken he became possessed o{ the com. 

(4) That I'o was so possessed of the coin with intent to defraud, or with intent 
rthat fraud might bo committed. 

Procedure.—Cognisable—Warrant—^Not bailable—Not compoundablo— 

Triable by Court of Session, or Slagistrato, Presidency or hrst class. 

253, Whonver fraudulently, or with intent that fraud may be 
i*oss««ion o! Committed, is in possession of coin with respect 

♦Qaeon'* coin by to wluch tlicollenco dofiiicd ill citlicrof tlio secti^ns 
^o”i»* ^en^ihen committed, having known at 

ho boc&mo posscMcd thc time of becoming possessed tliereof that such 
offence had been committed with reject to such 
coin, shall he punislied with imprisonment of either dcscriprion 
for a term whicli n\ay extend to five years, and shall also be liable 
to fine. 

COMMENT. 

Tlie ofTenco under this section is an aggravated form of tho offence described 
dn tho last section. See Comment on tho preceding section. 

PRACTICE. 

Evidence.—Provo tho same points as for s- 252, showing in (1) that tho coin 
'.in question was King’s coin. 

Procedure.—Cogmwhlo—Warrant—Not bailable—Not compoundablo— 

"Triable by Court of Session or Magbtrato, Presidency or first class. 

254. Wiioevcr delivers to any other person os genuine or os a 

coin of a different description from what it is, or 
g.JS.r'SfthritS attempts to induce any person toreceivensgenuine, 
first posBossed, the or as a different coin from what it is, any coin in 
’faow?o b^aitered Tcspectof wliicli he knows that any such operation 
as that mentioned in sections 246, 247, 248 or 249 
has been performed, but in respect of which he did not, at the time 
w’hen he took it into his possession, know that such operation had 
been performed, shall be punidied with imprisonment of either 
description for a term which may extend to two years, or with 
fine to an. amount which may extend to ten times the value of the 
coin for which the altered coin is passed, or attempted to be passed. 

COMMENT. 

Section 241 is similar to this section. Where possession is acquired innocently 
but on subsequent knowledge that tho coin is counterfeit, if a person passes it off 
•or attempts to pass it off as a genuine coin be will be punished under this section. 

See the Metal Tokens Act, s. 3 K 

PRACTICE. 

Evidence.—Prove (1) that the coin in question is one with respect to which 
-any such operation as that mentioned in ss. 246,247,248 or 249 has been performed. 

(2) That the accused delivered it to some one; or that he attempted to induce 
:8ome one to receive it. 


Act 1 of ISSd. 
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(3) That he ao deKvered it, or attemptod to induco aomo one to lecoivo it as a 

genuine com, or aa a com o£ a different description. ’ 

(4) That at the time he did ao, ho knew that it had been operated upon. 

T . '’“"■7f'>f”““l>>?-Waitant-Not baUahlo-Jfot componndaHo- 

inabie by Magistrate, Presidoacy or first or second elaas. 


Charge—I {name and office of Jlfojtsirafe, etc.,) hereby charge you (tiame of 
the accused) as follows ^ o j \ j 

That yon, on or about the-day of-at-, delivered to AB (or attempt¬ 

ed to induce AB to receive) as genuine a coin, to wit—in respect of which air 
operation as is mentioned in a. 240 (or a. 247 or 248 or 249) of tho Indian Pena! Code, 

to TOt-, had been performed, and you thereby committed an offence punishable 

under s. 254 of the Indian Penal Code and witi in my cognizance. 

And 1 hereby direct that you bo tried on the said cSarge._^ 


255. Whoever counterfeits, * or knowingly performs any 
Co terf T G process of coimterteiting, any stamp ^ 

trSSnt issued by Govexmnont ^ for the purpose of revenue, 

shall be punished ’ivith transportation for life, or 
with imprisonment of either description for a term whicli may 
extend to ten years, and shall also be liable to hne. 

Explanation ,—A person commits this offence who counterfeits 
by causing a genuine stamp of one denomination to appear like a 
genuine stamp of a different denomination. 


COMMENT. 

The reraaifliBg sections of this Chapter deal with offences relating to Govern- 
meat stamps. These stamps are impressions upon paper, pareJiment, or any matonal' 
used for xvriting made by Government, mostly for tho purpose of revenue. 

This section is similat to s. 241 which deals with counterfeiting of coins. 

1. ‘ Counterfeits.*—Sea a. 28, supra. Engraving a stamp, like in somo paw 
to a genuine stamp, and unlike in others, and then cutting out the unlike parts, ana 
concealing the part cut out, amounts to conterfeiting a stamp. ^ 

2. 'Stamp.*—This word is used in this and the following sections to denota 

the impression or mark sot upon tho paper, parchment, etc. It includes postage 
stamps.* . . 

The word ‘stamp* must bo construed according to its ordinary meaning m 
the Engiisli lanmiage. An obliterated stamp can bo a stamp in tlio ordinary uso 
of the Enf’lish language. A stamp does not cease to bo a stamp because it is can¬ 
celled. A person selling a forged stamp, althougli it boars a cancellation murKv 
commits an ofTence of selling forged stamps. * 

3. * Government,*—See s. 17, supra, and 2C3*A (4), tnfra. 


peactice. 


Evii ence.—Provo (1) that the counterfeit was that of a stamp issued by Govern¬ 
ment for tho purposes of ravenue. , ^ 

(2) That tho accused made such Munterfeit; or that he knowingly performeo 
any part of the proc«?s3 of counterfeiting. • 

Procedure.- Cognizable—Warrant—Baihable—Not componndablc—Tnable^ 

by Court of Session 


t Tlcmai CdUecf. (IsJ.j .* t«ch 104S. 

» Indun I'o«t Ofiif* Ait, VI of iMig, •«. 


in and 17. 

• £w-f»n, [lot t} 1 K. n. 
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Charge.—I {name and office of MagiilTate, etc.,) lioroby ebargo j'oti (name 
of the accvfcd) as follows:— 

Tliat you, on or about the — Jay of-, at-, counterfeited (or know- 

•ngly performed a certain part of the process of counterfeiting, to wt-),a certain- 

stamp issued by Government for tho purpose of rovenuo, to wit-, and thereby 

committed an offenco punishable under s. 255 of tho Indian Penal Code, and within- 
tho cognizance of tho Court of Session (or High Court), 

And I hereby direct that you bo tried by tho said Court on tho said charge. 

256/ Wlioeverhnsiiihispossession * any instniment or material 
for the purpose of being used, or knowing or having 
reason to believe that it is intended to he used, 
zaateriaiforcoonter* for thc purposc of counterfeiting any stamp- 
ItinTI issued by Government for thc purpose of revenue, 

shall be punished with imprisonment of cither 
description for a term which mav extend to seven years, and shall 
also he liable to fine. 

COMMENT. 

Beo Comment on tho preceding section. This section resembles s. 235 with 
which it may bo compared. 

1. ‘Possession,*—Seess. 27 and235, supra,. Tho propriitor of a newspaper 
circulating among stamp*colIcctors and others caused a die to bo made for him 
abroad, from which imitations or representations of a current colonial postage stamp 
could bo produced Tho only purpose for which tho dio was ordered by him, and" 
was subsequently kept in his possession, was for making upon the pages of an 
illustrated stamp catalogue or newspaper, called “ The Philatelist’s Supplement, 
illustrations in black and white and not m colours of tho colonial stamp in question, 
this special supplement being intended for sale as part of his newspaper. It was 
held that the possession of a dio for making a false stamp, known to bo such to its 
possessor, was, however innocent thc use that be intended to moke of it, a posses¬ 
sion without lawful excuse withui thc meaning of the Post OfDce Act, 1884, s. 7 
(c), which says that “ a person shall not make, or, unless he shews a lawful excuse, 
have in his possession any dio, plate, instrument, or materials for making any 
fictitious stamps.*’* 

PRACTICE. 

Evidence.—Provo (1) that the instrument or material in question is one usable 
for counterfeiting stamps. 

(2) That the stamps so pioduceable thereby are counterfeits of tliose issued* 
by Government for tho purposes of rtvenue. 

(3) That thc accused had such instrument or material in his possession. 

(4) That tho same was in possession of the accused for the purpose of its being 
used to counterfeit such Government stamps; or that tlie accused know or had 
reason to believe that such instrument or material was intended to be so used. 

Procedure.—Cognizable—Warrant—Bailable—^Not compoundablo—Triable- 

by Court of Session. 

257. Whoever makes or performs any part of thc process' 
Makin'’ or sell- making, or buys or sells or disposes of, any in- 
inginetrument stmmcnt for the purposc of being used,or knowing 
f o r counterffsiting or having reason to believe * that it is intended to- 
be used, for the purpose of counterfeiting any“ 


* Diclma r. GOt, [1896] 2 Q. B. 310- 
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stamp issued by Government * for tlie purpose of mvcniie, shall 
bo piiiiiahod m'tli imprisonment of cither description for a torm 
Tvliicii may extend to seven years, mid slioll also bo liable to fine. 

COSIMENT. 

This section corresponds to ». 23J. 

1. ‘Performs any pari of ihe process.*—It is not ncccasarj' that the instru* 
anents should ho capable of making an entire impression of a stamp, ^ 

2. ‘ Reason to believe/—See a. 2G, snj^ra. 

3. * Stamp.*-—See b. 255, supra. 

4. * Government.*-~Sco s. 2C3-A, in/ra. 

PRACTICE. 

Evidence.—^Provc (1) that the instrument or material in question is one usable 
ior counterfeiting stamps. 

(2) That tho stamps so produceahlo thereby are counterfeits of those issued by 
■Government for the purpose of revenue. 

(3) That tho accused made, or performed, eomt. part of tbo process of makmg 
«uch instrument; or that he houglit, sold, or disposed of such instrument. 

That ho did ns above in order fliat suci’ instrument might he used Jor tho 
purpose of counterfeiting auch stamp; or that tbo accused knevr or had reason to 
believe that tho same was intended to be used for such purpose. 

Procedure.—Cognizable—Warrant—Bailable—compoundable—Triable 
i>y Court of Session. 

CbAree.~~l (name and o^i'ceo/Jfaffistrater etc.,) hereby charge you (name of 
4he accused) as follows 

That vou. on or about the—day o f —at -madt (or performed aw 


meat for the purpose of revenue, and thereby comnuttea an oilence pumsu^ww 
under b. 257 of the Indian Penal Code and within the cognizance of the Court of 
•Session (or High Court). 

And I hereby direct that you be tried by tho said CJourt on tho said charge* 

258. Whoever sells, or offers for sale, any st.amp which he 
knows or has reason to believe to be a counterfeit 
Government for the purpose 
at revenue, shall be punished with iinpriscmment 
of either description for a term whicli may extend to seven years, 
and shall also be liable to fine.- 

COjrSTBNT. 

. . , . , . _ • . , r . . 3 --...-1, it 

bean . , • ' . ■. 


PRACTICE. 

Evidence.—Pix>ve(l) that the comieeleit rras that, of a ^tamp issued by 
Government for the purposes of revenue. 


i /W/w. (IB36) 7 C. & P. 494. 


» Laifdtn, flOU) 1 K, B. Ut 
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(2) That the accused sold or offered to sell such counterfeit stamp. 

(3) That when selling or offering the same for sale he know, or had reason to 
believe, that the same was counterfeit. 

Procedure.—Cognizable—arrant—-Bailable—Not componndable—Triable 

by Court of Session. 

Charge.—I (name and office of Magistrate, etc.), hereby charge you {name of 
the accused) as follows :— 

That you, on or about the-day of-, at-, sold (or offered for sale] 

a stamp, to wit-, which you knew (or had reason to believe) to be counterfeit 

of the stamp-issued by the Government for the purpose of revenue, and thereby 

committed an offence punishable under s. 258 of the Indian Penal Code, andjwithin 
the cognizance of the Court of Session. 

And I hereby direct that you no tried by the said Court on the said charge. 

259. Whoever has in his possession * any 
stamp ^ which lie knows to be a counterfeit ^ of 
emmtS stemV fssucd by Government * for the purpose 

of revenue, intending to use or dispose of the 
same as a genuine stamp, or in order that it may bo used as a 
genuine stamp, shall be punished with imprisonment of either 
description for a term which may extend to seven years, and shall 
also bo liable to fine. 

COMMENT. 

This section resembles e. 243. 

1. ‘Possession.*—Seo 83 27 and 235, rufre. 

2. * Stamp.’—See s. 255, supra. 

3. * Counterfeit.*—See 6. 28, supra. 

4. * Government.*—See e. 263-A, infra. 

PRACTICE. 

Evidence.—Prove (1) that the counterfeit was that of a stamp issued by 
Government for the purpose of revenue. 

(2) That the accused has such counterfeit stamp in Ids possessioa. 

(3) That he then knew the same to bo counterfeit. 

(4) That he was so possessed intending to use or dispose of the same as a 
genuine stamp; or that he was so possessed thereof in order that the same may be 
rued as a genuine stamp. 

Procedure.—Cognizable—Warrant—Bailable—Not componndable—Triable 

by Court of Session, or Jlagistrate, Presidency or first class. 

Charge.—I (name and office of Magistrate, etc,), hereby charge you (name of 
the accused) as follows:— 

That you, on or about the-day of-, at-, were in possession of a 

stamp, Exhibit-, which you knew to be a counterfeit of a stamp, to wit—, 

issued by Government for the purpose of revenue, intending to use (or dispose of) 
the same as a genuine stamp and thereby committed an offence punishable tinder 
s. 259 of the Indian Penal Code, and within my cognizance (or the cognizance of 
the CJourt of Session, or the High Court). 

And I hereby direct that you be tried [by 'be said Court (in eases tried Ig the 
Magistrate, emit these icorir)] on the aaid charge. 

67 
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260. WJioevar uses ns gcnuino nny stamp, fenoiving it to be 
a coimtorfoit of any stamp issued by Government 
I* ofATnmTnt ^1*® l>»rpo3o of rcvcmio, shnli be punished with 
atatap known to bo imprjsojiment of either description for a terzn 
couotorfoft. which may extend to seven years, or U'ith fine or 

with both. 


COJirWENTR 

Seo Comment on g. 255. This section correspoD^s fo s. 25i. 

Kero tho stamp usoti as gcnuino must Iio a counterfeit stamp. Hence, where 
ft person sold n ono-anna stamp as a ono*tupee stamp, it was liojd that he had 
coaunitted no o/fcnco under this section, but was guilty of cheating tinders. 410, * 


PltACTICJB, 

Evidence.—-Pfover {] ) that t)jo counterfeit was that of a stamp issued br Gorera- 
meat for the purpose of revenue. 

(3) That the accused knew the aame to bo counterfeit. 

(5) That used such counterfeit stamp with such knowledge. 

That he used the same as a genuins stamp. 

Procedure,.—Cognitabie—Warrant—BailabIe-~Not compoundabJe—^TriabJe 

b/ Court of Sosfizoa, or llagistmtc, Tresideaey or first cfass. 

Ciarge.—I {name and ojicc of Magistrates cic.}, hereby charge you (name 
of the occiiscrf) as follows — 

That vou, on or about tho~—~day of--, at- , used as genmne stamp, 

to wit—— knowing countecfdt of a stamp issued by Government for 

file pu'^««» '^Arftnitrt fo wit—, and tberoby committed on o5enoe puiasbaWo 
imdcf \ 
of the 

Ai ' 

dXo/gisirate, omit tneee wuitwii wu v*.t>......e,.. 


writing 
from fiubst anco boar* 
/ D g Go\Tmmflnt 
stamp, or romovinp 
Irom document a 
Btanip iwpd for H, 
with mtont to caueo 
lose to Oorornmont. 


261. Whoever fraudulently,* be with intent to cause loss 
to the Government, removes or efiaecs from any 
substance, bearing any stamp issued by Govern¬ 
ment for the purpose of revenue, any vmting or 
document ® for which such stamp has been used, 
or removes from any writing or documpt, a 
stamp which has been used for such writing or 
document, in order that such stamp may be used 
for a different writing or document, sbaU be punished with 
imprisonmeut of either descnptiou for a term whicli may exteaa 
to three years, or with fine, or inth both. 

c oaiHEK Tv 

This section ptovides penalty for <J) the effacing of a writing from ft etsmps 
sad (2) the removintf of a stamp from » document. The intention may oe w 
defraud some one or to cause loss of rerenim to Govemnaenfc. Tho aectioa 
Es. 246 and 248 which provide punishment for the alteration and deiacemen^ « « 
earn. 

1, * Fraudulently.'—See s. 25, supra. 

2, 'Dfttument*—See s, 29, swpm. 


* S^ten<}p Chunder Dost, (1SC5) S W. R. (Cr.) 6i?. 
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rKACTICE, 

Evidence.—Provo (1) that the stamp was iasuod by Govcramont for rovonue 
purposes. 

(2) That such Btamji liad been us«l as such on tho substance in question. ^ 

(3) Tliat tho accused removod or cfincetl from such stamp some of the writing 
for which it had been used. 

(4) That he did so nith intent to defraud or to cause loss to Government. 
Or prove points (1) and (2) as above, and further— 

(3) That such stamp liad been used os such for a writing or document. 

(4) That the accused removed the stamp from such writing or document. 

(6) That ho did so in order that such stamp might bo used for a different 
writing or document. 

(C) Tliat ho did so with intent to defraud or to cause loss to Government. 

Procedure.—Cognisable—Warrant—Bailable—Xot compoundable—Triable by 
Court of Session, or Magistrate,‘Presidency or first class. 

Charje.—T (name and ojfice of MoQUlratt, efc.), hereby charge you (name of 
(ht ocetueif) as follows 

That you, on or about the-day of - -, at-, fraudulently (or with intent 

to cause loss to tho Government) removed (or efiacod) from any substance bearing 
any stamp issued by Government for tho purpose of revenue any writing {or docu¬ 
ment) for wlucb such stamp had boon used or removed from any writing (or docu¬ 
ment) a stamp wliich bad been used for such writing (or document, in order that 
such stamp may be used for a dificrent writing (or document), and thereby commit¬ 
ted an oSeoco punishable tinder s. 2G1 of tho Indian Penal Code, and within my 
cognizance (or the cognizance of tho Court of Session). 

And I hereby direct that you be tried (by tho said Court {in cores tned by 
Magistrate, omit these tcords^l on the said cliarge. 

282. Whoever fraudulently/ or tvith intent to cause loss 
u«n Govo nment Govemmcnt, uscs for any purpose a stamp 

BtMip® °o issued by Government for the purpose of revenue, 

been before vvhich ho know8 to have been before used, shall 
be punished with imprisonment of either description 
for a term which may extend to two years, or with fine, or with both. 

COMMENT. 

Under this section fraudulent use of a stamp already used ia made pumsnaole. 

1. * Fraudulently.’—See s. 25, supra. Tho mere affixing to a letter of a 
postal stamp which has been previously used does not of itself prove fraud or 
an intent to cause loss to Government^; but if a person uses a postage stamp 
twice he will be Dunished under this section. * 

PRACTICE. 

Evidence.—^Prove (1) that the stamp was issued by Government for tho 
purposes of revenue 

(2) That it had been already used for sueb purpose. 

(3) That the accused afterwards again used such stamp. 

(4) That when he used it again he know that it had been before used* 

(6) That he again so used the stamp mth intent to defraud or to cause loss to 
Government. * 


» Niaz Ahviad, (1881) 1, A- W. N. 66. * J/jirfKfAar, (1880) Unrep. Cr. C 145. * 

* Sitaram, (1882) 5 C. P. L. R. (Or.) 43. 
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. ' ' '■ ’itlt intent to cause loss to the 

Etmtoj of 1 •. tcmovc 3 from a stamp issued 

^onotjngtiiifatamp ^ovwnijiont lot thc purposc of revenue, any 
ii« boon mod. mark put or impressed upon such stamp for thc 
1 • 1 1 denoth)g tlmt tho same }ms been used, 

knowingly has m liis possession, or sells or disposes of, any such 
stamp from which aucli mark lias }iocn emsed or removed, or sdls 
or clisposcs of any such stamp whicJi lie knows to have been used, 
shnU bo pumahed with imprisonment of either description for a 
term which may o.vtond to three years, or irith fine, or with both. 


CO^tMT.KT. 

Gndcr this aettic-a thiee tlnnp^ uro punishable: (!) erasure or rcmoral of a 
mark aenoting that a afamp lias bten used, (2) knoT^’ingb' possessing ao^* such. 
ataiap, ami (3) selling or disposing of anj’ such stamp, 
t* *Fraudulenfly.*—^co a. 25, supra. 


PKjlCTICE. 


Eridencu.—Provo (I) that- the stamp vras issued hy Government for the purpose 

01 Tcrvonuo. 

(2) That it hod been used for that purpose. 

(3) That it bore a mack or impresswn denoting that it had h*'’** -lo used. 

(4) That tho accused romovod or .. 

(5) *-• did so with 

an intention to •’ '• *' •>»•;». •»* 

Or prove p • ^5/and (4) as above, and tother— 

(C) Thattiw accused had possession of such stamp in such cancelled condition; 
or that such stamp, in such cancelled condition, 'f’as sold ot disposed of by the 
accused. 

(C) That the accused at the time knew that such mark or impression had 
been so temoved or erased. 

(7) That he had a fraudulent intention, or bad the intention to cause loss 
to Government, ■when he bad such possession, or made such sale or disposal. 


(4) ' 

(5) 


knew that it had been 


(6) That he had a fraudulent intention, ot had the intention to cause loss to 
Government, when so Belling or disposing of it. 

Procedure.—Cognirable—Warrant—Bailable—Kot compoundaWe—Triable by 

Court of Session, or Slsgistrate, Presidency or first class. 


263-A. W^Vloerer- 

((f) makes, ImowingJf utters, dcais in or sells an)- 
stamp, or knowingly uses for any postal purpose any fictitious 
stamp, or 

(b) has in his possession, wittiout lawful excuse, any fictitious 
stamp, ot 
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(c) makes or, without lawful excuse, has in his possession any 
die, plate, instrument or materials for making any fictitious 
stamp, 

shall be punished with fine which may extend to two 
hundred rupees. 

(2) Any such stamp, die, plate, instrument or materials in 
the possession of any person for making any fictitious stamp may 
be seized and shall be forfeited. 

(3) In this section fictitious stamp means any stamp falsely 
purporting to be issued by Government for the purpose of denoting 
a rate of postage or any facsimile or imitation or representation, 
whether on paper or otherwise, of any stamp issued by Government 
for that purpose. 

(4) In this section and also in sections 255 to 203, both inclu¬ 
sive, the word “ Government,” when used in cormoction mth, or 
in reference to, any stamp issued for the purpose of denoting a rate 
of postage, shall, notwithstanding anything in section 17, be deemed 
to include the person or persons authorized by law to administer 
executive government in any part of India, and also in any part of 
Her Majesty’s dominions or in any foreign country. 

C 0 3[ ai E N T. 

* Tills section is exactly the same as s. 7 of tUo English Post O/Bce Act, 18S4. > 

Object.—This section was added by Act III of ]695, s. 2, and is intended to 

give fvdl effect to what is known as the Vioima Convention in respect of postage, 
and it provides for making it an offence to make fictitious stamps, which are de^ed 
to be stamps purporting to be used for purposes of postage whether by the British 
or any foreign Government. It was introduced at the instance of the ^ost office for 
the purpose of stopping the use of fictitious stamps on letters coming from abroad. 

Possession of a fictitious stamp without lawful excuse is an offence. The 
proprietor of a newspaper circulating among stamp-collectors and others caused a 
die to be made for him abroad, from wliich imitations or representations of a current 
colonial postage stamp could Reproduced. The only purpose for which tUediewas 
ordered by him, and was subsequently kept in bis possession, was for marking upon 
the pages of an illustrated stamp catalogue or newspaper, called “ The Philatelic’s 
Supplement,” illustrations in black and white and not in colours of the colonial 
stamp in question, this special supplement being intended for sale as part of his 
newspaper. It was held that the possession of a die for making a false stamp, 
known to be such to its possessor, was, however innocent the use that he intended 
to make of it, a possession without lawful excuse. * 

PRACTICE; 

Evidence.—Prove (1) that the accused made, knowingly uttered, dealt in, or 
sold the fictitious stamp in question, or knowingly used it for any postal purposes; 
or * ’ 

(2) that he bad in his possession, without lawful excuse, such stamps • or 

(3) that he made, or, without lawful excuse, had in his possession any die, 
plate, instrument, or materials for making such stamp. 

Procediire.~<k>gnirabIe—Warrant-Bailable—X o t compoondable—Triable 
by Magistrate, Presidency or first class. 

* 47 & 48 Vic., p, 7(5, % 7. 


« Ihct-iiu T. CiZ/, [189CJ1 Q. B. 310 



CHAPTEH XIII. 

OP OFPiCNCKS KELAm-O TO WEIOIfTS AJfD MEASURES. 

The oiiences puaiahablo by this Chapter aro not defined Tvith reference to 
any precise stanaard of weight or zneastirc established by law. A false weight 
or measure hero signifioB that—taking the law or the ordinary usage of the p^ce, 
or the common understanding of the parties, to have fixed on certain known instm- 
xnont of Weight or measure, with reference to wliich two persons deal together— 
the folao dealer by deceit substitutes another weight or measure in order to defraud. * 
®ot teft the matter quite at laige. By the 
Indian woights^ond Jloasurcs of Capacity Act> * it has fbcod “ s ser,” corresponding 
to the French “ Kilogramme do Arcluccs/* as the primary standard of weight. 
Later, nn Act entitled the htcaaurea of Length Act ® was passed by which the imperial 
j'ard for the tinited Kingdom has been made the legal standard measure of length 
in British India; and certain offiecrB in ©very presidency and district towns in 
India are requirod to keep standards of auch retail weights and measures in nse 
throughout tlio particular town or district. * 

264. 'Wlioevor fratidiilcatly uses any instnimonts for weigh¬ 
ing' which he Iniotvs to be false,^ shaU be piuiished 
Pro«a«kat u*e of imprisonment of either description for a 

term which may extend to one year, or with fine, 
or with both. 

COMMENT: 

** The sections.. .relating to weights make no mention of standard weights. 
In every place there are well-known customary weights, and, if any resident of 
the place or other person..knowing that a weight is less than the customary 
weights which it purports to I e, uses the weight dishonestly, he commits fraud, 
and may be pumshod under Chap. XIII.”® 

As to inspection of weighta and measures by police, s. 153, Criminal Pmeedure 
Code, pro\’ides: “ fl) Any officer in charge of n police-station may, Trithoat a 
warrant, enter any place witt in the limits of such station for the purpose of 
inspecting or searching for any weights or measures or instruments for weighii^, 
us^ or kept therein, whenever ho hae reason to believe that there are in such place 
any weights, measures or instruments for weigbing which are false. (2) If he finds 
in such place any weights, measures or instruments for weighing which are false, 
he may seize the same, and shall fortinvith give inforraation of such seizure to a 
Magistrate having juri^ction.” 

Ingredients.—This section requires two essentials 

1. Fraudulent use of an instrument for weighing. > 


1 M. & M. 20L 
» Act XXXI of 1871, B. 2. 

» Act 11 of 1880, Be. 2, 7. - 
* The Calcutta Police Act /Beng. Act TT of 
1866)s. 65 j the Calcutta Mimiclpa] ConsoHdA' 

tjoa Act (Beug. Act 11 of 1888), B. 370; the 
Madras fSty Polje® Act (Mad. Act III of 18S8}, 
e. 32; the City of Botsbay Municipal Act 
^Bom. Act III of 1888). a. 418} the City of 


Bombay Police Act {Bom. Act IV of 1902), 
F. 64; PoHco Duties and Powers of M«gist«t* 
(Bombay) BegaJation XJI of 1827, ^ J 

tho Burma Municipal Act (Bum* Act III 
of 1898), 8. 142(o); the Burma Excise Act 
(Burma Act V of 1817), s. 2i. 

♦ Pfer Hosking, J. C., in Ma Me, (1897) 
P.J. I., B.'354. 
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2- KnowWgo that such instrument is false. 

1. 'Fraudulently using any Instrument of weighing.* •* —Soo s. 26, supra. 
Intention is an essential part of tho oficnco under this section.^ “ Tlio intention 
however must bo alleged in laying tho charge, though it may bo matter of inlercnco 
only, from tho fact of tho possosrion, and tho attending circumstances as manifesting 
tho purpose, and the inference may of course bo lobuttod. ..But whoro tho incorrect¬ 
ness of tho scale is so visible, and there is no attempt to cover or conceal it, there can 
bo no ground for imputing fraud from that defect alone; tho circumstances negative 
the intention of fraud,and no charge would lie against tho party using such a balance. 
On tho other hand a false balance artfully contrived to oludo detection in the use 
of it, carries with it a presumption of fraudulent intontion, which properly brings 
it within the scope of the chapter.”* .V one below weight in a five seers only 
represents a fair wear and tear, and is no evidence of a fraudulent intention. * 

2, * Knows lo be false.*—Tho word ‘false* in this and tho following sections 
means different from the instrument, weight, or measure, wliichtho offender and the 
person defrauded have fixed upon, expressly or by implication, with reference to 
their mutual dealings. * A railway company kept a weighing machine, which for a 
fortnight had been so out of Repair that, when anything was weighed by it, the weight 
appeared to ho four pounds more tlian was really tho weight. It was lield that the 
company was liable to bo convicted for having in its possession a weighing machine 
which on examination was found to bo incorrect or otherwise unjust. ® 

PRACTICE. 

Evidence.—Prove (1) that the instrument in question is one for weighing. 

(2) That it is a false one. 

■(3) That the accused knew it to be false. 

(4) That he used it knowing it to be so. 

(5) That he did as above with intent to defraud. 

Procedure.—Kot cognizable—Summons—Bailable—Kot compoundabl^ 

Triable by Magistrate, Presidency or first or second class—Summary trial. 

Charge.—I (name oad q^ce of Magtstrate, etc.), hereby charge you (name of 
the accused) as follows 

That you, on or about the ■ — day of-, at-, fraudulently used a certain 

instrument for weighing, to wit—, knowing it to bo false at the time of using it, 
and thereby committed an offence punishable under s. 264 of the Indian Pena] Code, 
and within my cognizance. 

And I hereby direct that you be tried on the said charge. 

265. Whoevor fraudulently' uses any false- weight or false 
measure of length or capacity, or fraudulently uses 
'Weight OT any measure of length or capacity 
ormea- ^ different weight or measure from what it is, 
shall be punished with imprisonment of either 
description for a term which may extend to one year, or with fine, 
or with both. 

COMMENT. 

Section 264 pumshes one who uses a false balance; this section punishes one 
•who uses a false weight or measure. 


* EangaUe Aftt<fui, (1872) 18 W. R. (Cr.)7, 

•* 2nd Rep., rs. 220, 221. 

* Bikka Mai, (1883) 3 A. W. N. 224. 


* StoksK), Vol. I, p. 103. 

» The Great Western By. Co. 
(1864) 34 L. J. JI. a 31. 
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LAW OF CHIMES. 


—-- [chap. xin. 

whefter a meaBuro is false oi «ot. the only proper test to apply is 
meosnre, and the same articles must bo measured in each case, and proof 
should be adduced that tlus bad been done. The weight of thoerain that a meiura 
IS found to hold IS no evidence of its eai>acity, as compared irith that of another 
measure unless the very same grain is used. * 

1. ‘ Fraudulently.*—See s. 25, supra. 

2, ‘False.’—P ' P"* . . 

ed weight or meas • ‘ » . , _ . ' . 

which was not the, * ' • • _ ' . . 

capacity, it was held that they had not committed an ofTeace under this section 
but one under s. 415. ® Selling by means of an unstamped measure does not, in 
the absf'nce of evidence of fraud or falsity of the measure, constitute this oSeuce. ® 


PRACTICE. 

Evidence. Prove (1) that the weight or measure is a false one; or that it 
is di0erent from what it was used as. 

(2) That the accused used such false or different weight or measure. 

(3) That he did as above with intent to defraud. 

A conviction under this section cannot be maintained where there is no com¬ 
plaint by a purchaser. * 

Procedure.—Not cognizable—Summons—Bailable-—Not compoundable— 
Triable by Magistrate, Presidency or first or second class—Summary trial. 

Charge.—I (name and ojics of Magistrate, eie.), hereby charge you (name of 
the accused) as follows:— 

That you, on or about the-day of-, at-, [fraudulently used a false 

weight {or false measure of length or capacity)], [or fraudulently used a weight 
(or measure of length or capacity) as a different weight (or measure) from what it 
was] and thereby committed an offence punishable under s. 265 of the Indian Penal 
Code and within my cognizance. 

And I hereby direct that you be tried on tlie said charge. 

266. Whoever is in possession^ of any instrument for Treigh- 
Beia * oases* Weight, Or of any measure of lengtli 

Sion ^jght or capacity, which he knows to be false, and intend- 
orneaeure. ^|jat the Same may bo fraudulently® used, 

shall be punished with imprisonment of either description for a 
term which may extend to one year, or witli fine, or with both. 

COMMENT. 

This section punishes a person who is in possoasioa of a false weight or measure 
just as Bs. 235,239 and 210 punish a person who is in possession of counterfeit coins 
and 8. 259 punishes a person who is in possession of a counterfwt stamp. 

1. ‘Possession.’_The mere possession of false weights or measures will 

not of itself raise any strong presumption of fraud, os the weights or measu^ 
may have been put away so as not to be used. The fraudulent intent will be 
shown greatly by the place where they are found. Suppose a false balance was 
found fixed to a tradesman's counter where he was accustomed to sell lus goods, 
and there was no other in the place. There would be, in the case, the strongest 
prwaible presumption that tbo poss^ton was not innocent. On tho other haaa, 

( 18 «) Cr. a j 3, 

* yurodin, (IBSS) Or. R. >*0. 50 ol 1883, 1508. 

Cr. CL 3^C, 
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fiupposo be bad true balances in bis shop, but an untrue one stowed away in an 
attic with a lot of lumber, there the presumption would be against fraud. 

But the mere possession of the false instrument, if such possession cannot 
be satisfactorily explained and accounted for, ia sufficient ground for presuming an 
intention to use it fraudulently. 

As to the definition of the word “ possession ” see s. 27. 

0. ‘Knows to be fabe.. .fraudulently used.'—It is necessary to prove that 
the accused knew the scales to be false and intended to use them fraudulently. 
The mere possession of the scales, or evidence of their use, with a string not 
accurately tied at the centre of the beam, so that one scale outweighed the other, 
but which could be shifted at any time, and might sometimes have been accurately 
tied, was held not of itself sufficient evidence of fraud. ^ The mere possession of 
weights in excess of the authorired standard will not support a conduction. * 

A person who professes to sell by a certain standard of weight is bound to take 
reasonable care that the weights he uses are not defective. ® He is bound to see 
that the measure is correct according to that standard and if the measure varies 
** '* • considerable advantage, the Courts are 

j • * ■ . ►Tofessed to sell by weights of a certain 

" j . l. — ....J » 9^ J ^ 

in the possession of the accused for the • • '. ■ • ■ 

all deficient, but the Sessions Judge wa£ • ‘ ^ ■ . . 

fraud, because the weights had been openly and therefore presumably ignorantly 
used. It was held that the accused was guilty of an offence under this section. ‘ 

* FrandiUently ’—See s. 25, supra. Whero standard weights are not prescribed 
no presumption of fraud can arise in respect of short weights, and a coonction 
under this soction cannot be obtained unless the element of fraud is strictly proved * 

Where a search took place after dark without proper precautions, end there 
was absence of proper description of the weights seized and there was silence of 

J* , ' I • _l , ’ 1 • • . . . 1 f ' , JjQjJ 

• . I ■ . ■ . . • . . . . 

PRACTICE. 

Evidence.—Prove (1) that the instrument, or the measure, or the weight in, 
question is false. 

To prove that the weight or measure is fake, comparison should bo made 
with standard weights or measures. Some reasonable allowance should bo made 
for wear and tear and for the rough and ready methods of bazaar shop-keepers,* 

(2) That the accused was in possession of the same. 

(3) That he knew the same to be fabe. 

(4) Tliat ho intended that such fabe weight, etc., should bo used to defraud, 
some one. 

P cedure.—Not cognizable—Summons—Bailable—Not compoundable— 

Triable by Jlagistrate, Presidency or first or second class—Summary trial. 

Charge.—I (name and ojice of Magistrate, r/c.), hereby charge you (name of the 
accused) as follows:— 

That you, on or about the-day of-, at-, were in possession of a 

certain instrument for weighing (or of a catain weight, or of a certain measure 

* Ilamirynal, (1800) Cr. R. Xo. 30 of 1800, 

Unrpp. Cr. C. 5H , l/aral Clan-t J/anrart, 

(1917)15 A. L. J R.S07. 

* iX2«o,Mari>(j;j»,(lg&4).l B. 11. C 181. 

* Apj<o»otn% aha* (1884) 1 \V«ir 

225. 

* r«iil-a/a ChttU. (ISS3) 1 Wwr 225. 


• ilftxaieTvth yoltr, (ISS3) 1 W«r 223 

• Jf. To Pyiii, (1006) 17. B. R. (I*.C) 17. 

» 5o6A« . (1002) P. W. B. (Ct.j'Ko. 38 of 

1908. 

• .VatM( CAoJKf, (1913) P. R. Xo 20 of 
1913k 
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of longfJi ot capacity), to wit-Irnowinf; it, n6 thu time of your possession, to 

bo wiso, and intondiug that the gatno might ho froudiiJontiy used, and thmhr 
cojmmtf^ on offonco punishnblo wider «. 2G0 of fho Indian Penal Code and within 
my cognizance. * 

And I hereby direct that you bo tried on the said charge. 

267. Wiioovor jualvos, sella or disposes of any instrument 
Making or soil. for tt'oigliing, or (my ■n-ojght, or any measure of 
length or capacity wliioh ho Imows to bo false,’ 

knowing that tho same is likely to bo usctl as true, shall bo pumped 
with imprisonment of cither description for a term which may 
extend to one year, or with line, or with both. 


COM.MENT: 

This sootion punislios a person who mokes, sells, or disposes of a false baUnce, 
weight Of measure. Tho object is to prevent the circulation of false scales, weights 
or measures. 

1. * False.*—^CQ s. 26J, supra. 

PRACTICE- 

Evidence.—Provo (I) tliat tbo instrument, or the measure, or the weight m 
question, is false. 

(2) That tlio accused either made, sold* or disposed of the same. 

(3) That ho then know it to bo false. , , , 

(4 'CUt ho 6<j mado, sold, or disposed of it, in order that it might be used as 
true; or that bo knew that it was likely to be used as true. 

Proccduce,—-N^ot (»gnisabl(r-Summons-*-BaiJabI&---Ifot coapoundable— 
Triable by Ufagistrate, Presidency or first of second class—Sommaiy trial. 

C6arge~-I (flome andojiceof Magistrate, etc.), hereby charge you {ruiute oj 
the accused) as follows:— , s j« j 

That you. on or about tbo-day of-, at-, made {or sold, or disposed 

•of) a certain instratnont for weighing (or a certain weight, or a certain measure ol 

» 11 . -»ri*-—. knowing at the time of making (Of eeflins 013- 

. , ■ •• r that the said instrument might be used as true), 

• . , . , ' ; • iment was likdy to be used as true) and th^sby 

. . . under 6. 267 of the Indian Penal Code, and witl^ 

Jiny cognizance. . , , ., , 

And I hereby direct that you be ined on the said charge. 



CHAPTER XIV. 


OP OFFENCES AFFECTING THE PUBLIC HEALTH, SAFETY, 
CONVENIENCE, DECENCY AND JIOP.ALS. 

268. A person is guilty o£ a public nuisance who does any act 
. or is guilty of an Ul«?al omission * or which causes 

any common injury, danger or annoyance to the 
public or to the people in geucrai who dwell or occupy property 
in tlie vicinity,** or which must necessarily cause injui^’, obstruc¬ 
tion, danger or annoyance to persons who may have occ<asion to 
use any public right.** 

A common nuisance is not excused on the ground that it 
causes some convenience* or advantage. 

C 0 M 31E N T. 

Nuisances are of two lauds: (1) PubKc, and (2) Private. 

(1) ‘ Public * nuisance or common nuisance is an offence against the public, 
dtber by doing a thing which tends to the annoyance of the whole community in 
general, or by neglecting to do anything which the common good requires. It is 
an act affecting the public at large, or some considerable portion of them; and it 
most interfere with rights which members of the community might otherwise 
enjoy. It depends in a great measure upon the number of houses and the con¬ 
course of people in the vicinity; and the annoyance or neglect must be of a real 
and substantial nature. Acts which seriously interfere with the health, safety, 
comfort, or convenience of the public generally, or which tend to degrade public 
morals, have always been considered to be public nuisances. 

Persons who cany on offensive trades and thereby, or by any other offensive 
means, corrupt the air, or by any means cause loud and continued noises and there¬ 
by occasion injury or annoyance to tbosed*"’”'*'' ” II*. r 

of their health, or comfort and convenience <' • ■ f. 

are liable to a prosecution for causing a pi * ,7 

to mo a sine qua non that such an annoyance as this should injuriously affect 
every member of the public within its range of operation. It is sufficient that it 
should affect people in general who dwell in the vicinity.”* A brew-house, glass¬ 
house or swine yard may be a public nuisance if it is shown that the trade is such as 
to render the enjoyment of life and property uncomfortable. Erecting gunpowder 
mills or keeping gunpowder magazines near a town, keeping large quantities of 
naphtha near dwelling-' ” . • • . , 

ties of materials for ma ■ 

at night in a residenti ' 

disorderly inns, bawdy houses, gaming booses, and committing acts of indeceni^ 
in public places have been held to be public nuisances. 

A public nuisance can only bo the subject of one indictment, otherwise a party 
might be ruined by a million suits. An indictment will fail if the nuisance com¬ 
plained of only affects one or few individuals. 

As to when an individual can bring a civil action in respect of a public nuisance, 
see the authors’ Law of Torts, 9th Eto. 

* 7th ParL R., p. 67. P. R, No. 9 011904. 

• Per Andenon, J., in Phiraya Mai, (1904) * Ibid. 
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t.) 1 n\ .i!>. nniMinr- isiWinnl or ntmnrnnr- 

o! (!,o Inndr, i..„omoi,i, or lirrorlrtomonlool onntl.rr, trwl not nmounimj; to tr^fajj 
I .5 nn ort n1 ortm? roo,.. j-oniruhr iR.nvM„,l or inrlivirliwl, ,li,iin-«i,l,r<l from 
tliopiiWioot l.iriTi-, it If in llm J-oiofom ofnnnoyntito (foit miWif inii.snfl'(«&« 
from onvnto, h ranoot l.o lt,oM,l.jr<t of on inilirtmont, l.,.i „«v l.o thraioaml of 

» civil nrlimi (or Ilama-rj or Ml injunrlicin. or fioili. 

^ Tij<» vnnmi* nrrtton.-^ i>t thin tlr^xl with rvrfj-thtns that h xtsuM as 

nm-^anci' ui law ^rrxinn 2l**) U « frrn/rtil vtovUton tr«t/-nrlfyl t« cover a 

ca^o not pmvalrd. 

Ingredients,—-TUf» a*^liou ro»nHfr^ two r-i««'ntuf«— 

1. A l^T^on inw^iX net or imi^t l‘opu!ty of «n illfcal omi.-^ion. 

2, f^urli ort or onjiMJOo m«.ir 

(n) common injtirj*, tlancrr, or onnnvnrKwft) to thf* jMiUic. or(iO to the 
V<*<*l'lo in c«*n'TTil who Uorcll or wcupv prfi{-»fty in the vicinity, or 

injnrj', ohstnirtion, tiansrr ornnnomne** to persons who may have 
ocension to uxe any public ri^rht. 


1. *PtrsQndeei«ny>elorUcttiUy offtnillr^alomasion.'—Section II fl»*rmes 
the wor<i ‘ porrnn * 

The wont 'net' xh <{e(inr<| in a, ruprw. It w U9«I m this section in the 
sensr. of |M>*ij»jve nmtlort only, not nesativn conduct or omission to do somethiAS 
as the <*x|'r*'is>tmn * iUesal omlosion * is aj^ecifjeally used in conjunction with jt 
The word ‘i{Iej;ftt.’ ns definrti in a. -15, is oppucahle to evuryllung which is an 
oO'cnco or whirlj is proliihitcyl hr Jaw, or which furnishes ground fora civil action. 
Kvery omv«sion cait'in;; a nul*anc« is not pwnWiahle. Tlio omission must be 
* illegal.' Thus, a i^rson oirntting to fcQco a wall on a private ground Viithm eight 
yards of a higliwav,* and a person omitting to keep his ponics^and Wspigs^^om 
atroyhig, wore hehl to lava cujnmittfd no nuisance. Similarly, where tho Lorabar- 
daw ot a villam*. who were making arrangements when an annual fair was held at 
tloit village for tho public sanitation of tho place, did not mnko tho usual o«ango* 
ment.s when n Imi was held and /orwlucli they were convicted of a public nuisAnce, 
it was held that their omission to make proper sanitarj' nrrongementa was not an 
illegal omi'ssion witliin the meaning of this section. * 

UablUty ct absent projufetor for anlsinco committed 6y bis sonant.—Wiere the 
uso of prem-sea gives rise to a public nuisance it is, gonorally, tho occupier for tbo 
time being who ia liable for it, and not tho absent proprietor. ® 

2-a, • Causes common injury, danger or annoyance to the public... who dwell 
or occupy property in tho vicinify.’-—Tltoinjuiy contemplated m this section must 
bo common i.e., it must affect tho public and not nay solitary individual. Thus, a 
person trotting rams trained to fight in o marfwt place,* and a person fouling the 
water of a sironmlct by putting into it bundles of stnlks of Iut plants, were held 
guilty of a jmbhc nmanneo. . 

ViUapors accumulating filth and manure m their villages are not gmlty of public 
nuisance.» But a person throwing dost and aweoping on the road jn front of his 
house and thus makin" tbo atmosphere noxious to health*; and a woman keeping 
on her promises vegotablo matter which caused a emell offensive to persons 
using tho public street,*® woro held guilty of a publjc nuisance, ihrowmg 


' Anthony V'faynn, {1883) 6 Mad. 280, 

* Jaynath JUvndnlv. Jamul Sheikh, {I860) 
6 W. It. 71. 

• Vaihpoi> Kotadu, (iSOii I P'w S-t4. 

* Gv.j Singh, (1875) P, R, Ko. II of 1876. 

• BiMvh Bivwaa r Bhvban Bam, 

{1918) 46 Cal. 6l6, 22 C. W.N. 1062,29 a I,. J. 


* RrtjoA Sahih, (1883) 1 Weir 24^^ 

’ Vitkoba, (1884) Unrop, Cr. G 

* Sata Smi, (ISM) P. B. Ko. S5 *"-• 

Out Singh, BQV. ... 

* Varudeva CheU%, (1882) I IVeiT *-42. 
{1883) 1 Weir 243. 
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rubbish into one’s o^ti garden docs not Amount to a public nuisance. ^ It should 
be noted, hovraver, that every act which causes an offensive odour does not neces¬ 
sarily constitute this offence. * 

The ‘annoyance’ must also bo caused to the general public. An indictment 
Vidll not He for that which is a nuisance only to a few inhabitants of a particular 
place. Wliorc, therefore, from the noise made by a tinman in carrying on his 
trade three members of an inn wore disturbed in the occupation of their chambers, 
it Was held that the nuisance was not of a sufficiently general extent to 
support an indictment.® Tho defendant had converted his land near a public 
highway into a shooting ground whore persons came to shoot witl rifles at a 
target, and also at pigeons. As tho pigeons which were fired at frequently escaped, 
persons collected outside of tho ground, and in the neighbouring fields to shoot at 
them as they strayed, causing a great noise and disturbance, and doing mischief 
by tho shot. It was held that the act of the accused amounted to a public 
nuisance.^ Again, tho injury or annoyance must not bo fleeting or evanescent. ® 
It mtut be such as reasonable persons would complain of. ® 

The Allahabad High Court has held that annoyance to one individual is suffi¬ 
cient. If a public servant, whoso duty it was to keep the streets clean, saw anybody 
casing himself and, therefore, ho reported it, in his official capacity and gave evidence 
oftho act,it washeld thatit was a reasonable inference to draw that he was 
annoyed.’ 

No Qubance where (here b no annoyance to the public—A prostitute visiting a 
dark bungalow at tho request of a ptrson staying there®; a person committing 
bare solicitation of chastity*; a person soUcitiiig passers-by on a public road 
for purposes of prostitution^®; a person mcrclv placing cowdung cakes by the 
side of a road to dry^^, a person placing a cot temporarily on a pubho road“; 
a person selling fish near or on a public road*®, a person enclosing land which 
was village site and property of Government’*; a person refusing to have any 
social intercourse witti persons belonging to skumsces or to associate witl them 
as Hindus ; and a person skinning an animal which has died a natural death, ’* 
were held to have committed no offence under this section. 


*To the public or the people la general who dwellor occupy property in the vicinity.’— 
The word “ public ” includes any class of the public or any community (s. 12). 
The expression “ people m general ” means a body or considerable number of 
persons.” This section does not apply to acts or omissions calculated to offend 
the sentiments of a class. Lex non favet vets delkatorum —the law makes no 
allowance for the suscoptibUities of the hypersensitive. “ In this country (India) 
it must often happen that acts are done by the followers of a creed which must be 
offensive to tho sentiments of those who follow other creeds. The erection of a 
place of worship in a particular spot is likely to offend t le sentiments of adherents 
of other creeds residing in the neighboorliood, but tho Penal Code does not regard 
such an act as a pubhc nuisance.”’® Similarly, the slaughtering of kine by the 
JIahomedans may injure the susceptibilities of the Hindus but it will not be deemed 
to be a public nuisance unless the act is done in such places or such a manner as to be 


• Kuppa Pillax, (1888) 1 Weir 243. 

Shewoo, Weir (3rd cdn.) 11. 

» AlUn V. lAoyd, (1802) 4 Ksp. 199. 

« Ckarlta Moort, (1832) 3 B. & Ad. 184. 

• Btnjannn v. SIott, (1874) L R. 9 C. P. 
400, 407. 

• Attorney-Oeneral t. Corporation of 2fot- 
tingham, [1904J 1 Ch. 673. 

» Lallu Pam. (1923) 21 A. L. J. R. 772. 

• Muaumat Begum, (1870) 2 N, W. P. 

• (1895)0. R.No.28o£ 1895, XJnrep. 
Cr. a 765j 


»• .Vanw, (1899) 22 All. 113. 

Bapu Jaga, (1880) O. R. No. 42 of 
1880, Unrep. O. C 297. 


No. 3 of 1883. . 

Beni, (1914) 12 A. L. J. R. 349. 

** A>* Tun U, (1902) 1 L. B. R. 213. 

>• Pfer Tamof, C. J., in ilutiumira, (1884) 
7 Mnd. 560, 591 1 RamdiHa v. Pirpa Stngh, 
sap. 
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« 1 Tfc U tho local richt of every peraon to make such uao of Ws own 

* Lft -mftv +hink fit provided tliat in doing so he does not canso real 

UtierofothorB.” TUo scope oitWssoction is to protect tUo pubUo or pooplo m 

cenctoLssdistmgaishedfaomtliomomborsoIasect. 

Us houso, and every petaon rrho f \0u5e perrmttod 

in tho abseneo of such cvrdonco.’ « Iwobv caiod annoyaoce to 

disorderly people to use it aod thereby ea^od^ ^ 

the pubUc, he was convicted of this tokom who gLhIed in a 

outside a village, and induced viUngera g „uL nuisance Sinularly, where the 

market placc,*wereheldtohavoconinnttrf^ubh^^ 

accused allowed largo crowd of pooplo « so great as to stop the 

carry on satta (gambling) .bet they were guilty of a pabUc 

traffic in the street for half ^ 

nuisance. The Court observed: If a for the crowd coUecting 

to cause a nuisance, the person who “ other persons who form the crowd 

is obviously not leaa but rooro g^> *?!“ , jn^jde or outside his shop at the 

and this would bo equally the ease „ j, allowed to make use of his 

pteoiso moment when the iiobco .CriZ of the pubUc."' ^ _. 

premises in such away l»to“tcriore wi^the^ngb^^ offence such a_s_is 


premises in such iv way aa to , .t . pambUne is oot an o-w—- 

^ The Calcutta High Court arsons were found to have 

defined in this section. IVhoro, a force and convi^d 

aamblod at oplaco where ^ tad s In a Burma 

1290, it was held that the conviction ^^everpermciousmay be 
Comriissiouersaidi “ »i* a^inTSon gammE-house. the mere 

of cambling, whether mo private ho v j. jj^dsanco within the Penal Code, 
act of gambling cannot be reg^^^ ^ or |“^^“£„Xitly 

It would he as teasenablo to p^ ?ba ground that pw€S and drmkin„ freq J 

being guilty of a pubhonmsanto on too groan 

•‘endanger tho public peace an cersona entitled to use a particular 

apot de£t 7 trrte commSrp^^^ 

Uamanuerueitherunusua^,^^^ 


in a maimer neanm -- , 

the cremation of b^ee upon g neighbourhood, 

the lives and properties of P™°“f^gg^au».-IVhere 

Oheoatos in. senUaveats ol a ^ o£a Hindn tempte./ fhed cMt 

a Hindu village, erected, ui*o “ggt-jp meat on his cenindoi and SP 

iauaroligiousaymboH*; where a poreoa cut P 


» Zalhtuddtn, (1887) 10 All. tM. <j908) 

* Shahbaz Khan t. Umrao /’««r I* • 

50 All 181- Tw ^v /rv CI7Aj 

* Hau .Vajj*. (1870) 7 B. H. ' /i567} 
tl870> 1 Wen 240, Dutlocr Aten» l« > 

> R. Jio. 16 of 1867. ww-j • 

* Tfutmiataratflidu, (1821) 14 M * 

(1823) 1 B. & C. 272. 

^ (1618) 1 Wsii CSe. 
i gelloa ChtlK, (1881) 1 n«w SJ- 
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it to the ficht of |*^r?ons ]'a«Mnp alonp tho road, amonp whom wore aomo Join*, 
wlio*'* temple WM rlo*'' hy *; where a person kept a ihop open for the sale of meat 
thonph the eipht of meat was otiensivo to the sentiments of a section of tho public *; 
and wlierc ^^ahome<lans for a relipious pur|*o«o killed and cut up two cows beforo 
sunrise in a prix'ate compound partly visiblo from a public road,* this oflenct was 
held not to have been committed. But it would be a public nuisance if a person 
wilfully s1auphtere<l cattle in a public street so that the groans and blood of the poor 
beasts were heard and se<‘n by passersdiy. 

2'>b. *\Vhich must necessarily cause injury^ etc., to persons who may have 
occasion to use any public right.'—The persons referred to in this clause can sock 
a criminal remoly for apprehended injury. Under this clause common injury to 
the public or nelghbonrs new! not be shown: any individual might complain, 
provided he is interfered with in re'i»ect of a publie right, o p., obstruction 
caused by Imildinc over a part of a public street. Wioever appropriates any 
part of a street by Imildinp over it infringes tlio ripbt of tho public quoad tbo 
part built over, and thereby commits public nuisance under this section.* If 
any portion, however small, of a public atrect is encroached upon, the ino^itable 
result must be to cause obstruction to persons who may have occasion to use tbo 
highway, for the publie is entitled to use ever)' inch of a road that has been 
dedicated to tho public.* 

Tlie Calcutta Ifigh Court in a case where persona placed a bamboo stockade 
across a tidal navigable nver for Uie porposc of fisliing, although they left in 
such stockade a narrow opening for the passage of boats, which passage was 
kept closed except on the actual passage of boats, hold that they were guilty 
of a publie nuisance.* But subsequently it has held that an encroachment, 
however slight, on a tidal navigable nver would not constitute this offence. 
There must bo some evidence that sucli encroachment caused one of tlio results 
specified in tills section.’ Tho Lahore High Court* has agreed 'rith the new 
expressed in the earlier case and has dissented from tho view expressed in this case. 

A person who filled up a portion of a ditch or dram wliich formed part of a 
public way and which belonged to tho public,* was held to have committed this 
offence. Similarly, letting loose cattle at night on a road was held to constitute 
this offence.*® 

3. ' Nuisance not excused on the ground (hat it causes some convenience or 
advantage.’—It is immaterial whether the act complained of is convenient to a 
larger number of the public than it inconveniences, but tho fact that the act com* 
plamed of facilitates the lawful exorcise of their rights by part of tho public may show 

-.-T. .... . . . . . 

r 

b 

annoyance. * * 

No prescriptive right can be acquired (o commit nuisance.—No prescriptive 
right can be acquired to maintain, and no length of time can legalize, a public 
nuisance. Though twenty years’ user may bind tho right of an individual, yet 
the public have a right to demand tho suppression of a nuisance, though of long 


1 Uyramji Edaljt, (1887) 12 Bom. 437. 

* Uasan Samad. (1897) Cr. R. No. 13 of 
1897, Unrep. Cr. C. 903; Ee»a t. Keemoo, 
(1867) P. R, No. 18 of 1867; Atta I^and t 
ffooattn Buksh, (1868) P. R, No. 16 of 1888 

* Zakhiuddtn, (1887) lO All. 44. 

* Virappa ChtUi, (1896) 20 M&d. 433. 

* A'wor Muhammad Khan, (1925) 6 Lab. 
203. 


• Umeih Chandra Kar, (1887) 14 Cab CSC 
' Jugal Dot Dalai, (1893) 20 CaL C65 

• A’lanr J/vXamtnod Khan, sup. 

• Roapnara\nDutt.{\^2) 18W.R. (Cr.)3S. 
*• Kaaayx Ahmtd, (1892) 1 Weir 238. 

** Stophen’s Digest of Criminal Law, Art. 
197; Train, (18C2) 0 Cox 180; ll'ani. (1836) 
4 Ad. & EL 384. 

** Robk11,734. 
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{ClfAP. XIV. 


AtAndm^r. * But n lonc^ or pnjoymfnt of wl,at i^s.M to I»rt a ntiwance 

TnRV f’ivp to thn oti]<Tlion o! iko ^v^rflon m |>oiv^-«jni; or j'ajoytnc U tho character 
of ftiofKi /^tfc<!wj»«te n.n to title such na mk'ht Kavo the cfTect of ouitin-» tho 
jumdiction ofthp MadMrato under JIW ftnd 137 of th« CrimiRal ProcMure 
Code nnd maktnj? the fjucation a proj*fr ono for the ciidl Court. * 

Lhbnily of a mailer for the acU ot hii servanli.—Under KncIUh law the 
'criiiiinal liability of n master for the net* of hiseerv'nnlsin cas*^ of inddienuLwnwis 
•an exception to Iho peneml nile that l>f» who dors a cfimtnal ocl is alone guillv. 
The owner of works, carried on for his Wnefii by his numts, is Hahlo to be 
indicted for ft vuldic nuisaue*> ciiiis^hI by Acts of Ids workmen in carT>'in 5 
on the Works, tlmush dour by them widmut his knowledco and contrar)' 
to his prnrfn! orders.* The ColcuttA Ifiph Court has differed from this \*iew, 
Where the proprietors nnd tha manaper of n mill were prosecuted on a complaint 
that the "orkinp of tho mill was a nuisance, nml it appeared tliftt tho proprietors 
were not residents in the locality and there was no allegation of abetment by them, 
it Wfts field that tho person liable, where tho us^r of premises pave rise to a nuis.mce, 
was the occupier for the time l>*nnc whoever he mipht be. and rhe proprietors 
were therefore not ptiilty of nuisance^ * 

PfosceuUon under the Criminal Procedure Code not a condiiioo precedent.— 
A prosecution under tliis section is not ilh-<;a! on tho pround that proccodings have 
not previously taken under the Criminal Procedure Cod© ‘ 

Clril and eriminal liability.— yuisancoa punishable imder tfto Codo may be 
mndothcsubjcclof Acivilftction boforo or without prosecution. A person aggrieved 
by the erection ofa Imilding iftft public tboroughfaro, or on the waste land of 
a town ot viUftgc, is cntill^ to inatitute * suit in a civil Court for its romoval, 
instead of preferring n complaint to the Jfapistratc.* 

Stslulory authorily to commit ttuisftncfl,~.\. statute may autliorize anu legalise 
acts which would othoririse amount to a nuisance.^ 


Situation._If n l*arty sot up a noxioua trade, remote from habitations and 

public roads, and after that now houses are built, and now roads constructed near 
it. tho party may continue Ids tnide, altbouph it bo a nuisanco to porsons mhabitjng 
6uch housw or passing along such roads. * But this case Ims been doubted in a 
later decision.* 

Statutory application.—Act for Romo>'aI of Nuisances below lughwater-mark 
(XI of 1853); Sanitary Regulotion Act {Bom. Act VI of 1867), ss, 3, 5, G and 8; 
tho Bi.rnw Wtttor nyBcjnth Act (Burma Art I o! 1B17), 3 . 3. Tho doBmton of 
‘public nuisaiico' applies to oil Acts of the Govcraor-Gonemlm Council and Regu¬ 
lations under 33 Vic., o. 3, s. 1, modo after lAth January 1887. >» 

English cases.—The folloiving acts are field to be pubUo nuisance,—Alloirag 
a house near a higlnvay to bo nunoua end dongewas to tho public “; fceopmg sirme 

‘ Jina Hanchhoi v, Jodlta QMla, (1863) 
I B. H. C 3. 

’ HammeramHh, ele., ity. v. Stand, (ISOS) 
L. R. 4 H. L. 171; London JBnshJon 


i Weld V Hornby, (1806) 7 East IW. 

199; iluntapnl Cammitiionerf of ihe SuburoB 

of Calcutta v. iToAomed Ah', (1871) 7 Beng. L. 
R. 439; ShottsIroiiCo. v. Inglie, (1882)7 App. 
Cas. 618, 528 : Aftora«u.t7«iernl v. Rithnumd. 
(1806) L. B 2 Eq 306, 311; Tipping t. St. 
mUn's SmelUng Co, (1866) L.^. 1 Ch. 66, 
69; Cross, (1812) 3 Camp. 2^. 

* Preonaih Dey v, OoborihOM Halo, 
(1897) 25 Cat 278. 

* Slephene, (1806) L. E. J Q. B- 70S; 

(1834) 6 C. & P. 232. 

* Bibhuti Bhusan Biswas r. Shttbtnt Bata, 
(1918) 46 CaL 515, 22 C. W. N. 1062, 29 
O L. J. 2C2. 

* Suklal, (I8G9) Uorep. Cr. C. 23. 


BtfWittjy Co. V. Truman, (1885) 11 App. Cm. 
45; WUhmgion Local Board, etc. v. Corporaiton 
of Manehailer, [1893] 2 Ch. IS; 

Oencral v. Corporaiton of Hothrtgham. [I304J 
1 Gh. 673. 

» (1826) 2 a 4 P. 4S3. . 

“■ r*rfe til* iodgmeot of Byles. Bole 


Krfe, (1858) 27 I* J. 0. P. 207.2 _ 

4* General Claasaa Act, (X of I897>, ss. 5, 
(44V 4 (2). 

** fFatta, (1704) 1 Salk. 356. 



SECS. 268-269.] offences AFrEcniNO ruiiLTc* health, etc. 645 

intliocity*; making a great noise at night with A siJcaking trumpet*; collecting 
a number of persons for pigeon shooting*; indecent exposure in an omnibus,* 
or on the root of a house, ® or in a public urinal,® or in a place where the public 
go’; negl’ !’’••• i • ^ langer the safety of persons 

living in t ■ ■ ' . picture of a man naked to 

his Waist. . ' ■ a bawdy-house^®; naked 

bathing near a public footpath * ^; keeping a booth in a public place for the purpose 
of shovring an indecent exhibiton**; exposing the naked dead body of a child near 
a public highway so as to shock and disgust passers-by ’ *; burning of a dead body 
in such a place and in such a manner as to annoy persons passing along public roads 
or other places where they have a right to go. ** 

PRACTICE. 

As to conditional orders by a lilagistrato for the removal of nuisances, see 
Bs. 133 to 143 of the Code of Criminal Procedure; and as to a Magistrate’s powers 

068.144 of the 

s i • ! • • • I ■ linalProcedure 

i ■ , , . • 15 


269. W^ioever unlawfully or negligently does any act* which 
K r nt a 01 which he knotvs or lias reason to believe- 

iikoiy®'*to spread to bc, likely to Spread the infection of any disease 
infection o! daewo diingcrous to life,® shall bc punished with imprison- 
angoroiw o o. i^ient of Cither description for a term wliich may 
extend to six months, or with fine, or mth both. 

COMMENT. 

If a man U ‘ " ly 

abroad with it • • • ' • ‘ ted, he 

does what hem , • , , ’ ■ And 

unless some lawful occasion or reason for this conduct can be shewn, ns that the 
sick person had been directed to be removed to a hospital, aad that the removal 
was performed with due caution, the act will be an olicnee punishable under this 
section ** 

1 . * Docs any act.*—See ss. 32 and 33, supra, as to the meamng of ‘ act.’ 

2. * Reason to believe.*—Sec s. 26, supra. It must bo shewn that the accused 
had knowledge that the disease was infectious. IVhere the disease is generally 
kno^vn to be infectious there ivill be no difficulty. 

3. * Likely to spread the infection of any disease dangerous to life.*—The 
infection which is likely to be spread must bo of a disease dangerous to life. 

Syphilis.—A prostitute, who was suffering from syphilis, encouraged and 
permitted a man, whom she had assured that she was healthy, to have sexual 


' (170C) 2 Ilajm. IIKI, 2 

* Smith, (l“2(i) 2 S'tran. “04. 

* Charles Moore, (1832) 3 R A .VI. 1S4 

* Charles Jlotmes, (1833) De&r*. Cr. C. 207 
» Thallman. (18C3) 9 Cox 3S8. 

« Uarris. (1871) L. K. 1 C. C. 11. 282. 

* n'<7/arj, (1881) 14 Q B. I). C3. 

* J/ttWfr#. (I8G4) 34 L. J. (M C.) 22. 

* Ore^. (1804) 4 F. * G 73. 


«• i?r«, (18«>) R B. 1 C. C. K. 21 ; Sm. 
tfielon T. EUiton, [1893] 1 Q R. C07. 

** (1871) 12 Cox 1; Cruii'len, (IROP) 

2 C»iap, 89. II B. R. 071. 

** SanHiert, (1873) 1 Q. B. D. 13 
*■ Jane Clarl, (1883) IS Cox 171, 

»• Price, (1SS4) 12 Q. B. D. 217. 

*» SvVal. (18GO) Unwn. (Y C. 23 
»• M. a M. 2113. 




Mo 


LAW OP rtntMPR 



JotercoUKflVfith her-n"'! f.- - • ■ ■ the ^iaeaeo to liim, was not liable 

’ : ' . ' ** * ’ . • 4 ) 7 ori 2 (). West, J., Bai'd;.‘'itssum' 

*. ■ ' ‘ \ • ' • * M'»^)<>/Jegl/genco, fifi/Uccused'gartof 

‘ ; • ■" ‘ »J»read infection witliont tbo mtorveniioh of the 

^ ^ responaiWo |»Gr8on aiic! hitnaelf generaify on. accom¬ 
plice. This (iocjsion docs not seem to bo sound ««■** - lant cannot be 

iloomf to bo (HI ncMiniiiiM. K., W-~ unumtotion o( 

M’pillilS to h"" - ■ 


Sni4lI-po . ‘ her daughter'suffciing fiom 

^nali-pox tc ^ , t.u lo a hospital in accordanco vrith an order reado by the 

District Magistrate unless she accompanietl her, it was held that ghe committed 
no unlawful or negligent act within the meaning of this section. To Jceep one's 
chiM suffering from Binnll po.t confined to the house or to ojmosc the removal to 
hospital, where tlvero is no evidence io show that lodgcta or boarders are kept in 
tliat liouse, is not an net or omission as doffned in s. 2GS. “ It iraa held similarly 
where a person dlsobayod tho order of thrj Health Ofiiccr of the Madras CoTi>orat5on. 
under 6. 38D of the Medras Municipality .Act, to rembw his son, who was suffering 
from snial! pox, to nn isolation iiospita), bnl ho removed Kim to on isolated house. ^ 
But in England it is no offence to carry n child suffering from small-pox through a 
public street in which persons are pos-^ing. * 


Cbo)sra.~-Whcro K, Knowing ho was suffering from cholera, trai'clled bjp a 
train, without inlorming tho railway officers of his condition, and M, knowing 
K‘s condition, purchased his ticket and travelled with him. it was held that K ^vas 
proporiy cou'ricted under this section, because he must have known that he was 
doing an act likely to spread infection, and he did so negligently, in not informing 
the railway authorities, and that M wasgui/^ of abetment of K's offence. * 

Pfague--’Tho accused resided in a plague-stricken house in the Dmbslla 
Cantonment: and had been in contact with a plague patient. He was taken to 
tho plague shed in company with the patient, who died there. The next day 
tho accused left the shod against orders and trsreffed by rail to the ae^glibourrng 
town of Shahabad, and from thente to Karoal. H 'ras held that he was guilty of 
this offence as he had j ‘ ' it hU act was dangerous and 

likely to sprea' ' ' • ” ' • * 

laocmaffjB ^ >s not ju itself an illegal or negligent act. On proof 

of a »e<Tligent dealiug with a patient or i»atient3 after inoculatiou, «'ith the 
knowledge or belief reguired by the Bcction. the operator or a third person may be 
iiablo under the section. ? Tiiough inoculation for small-poi: may be practised 
lawfully and innocently, yet.it must bo under such guards as not to endanger the 
public health by communicating this infoctious disease.» 

Dlandera.—Crmging a horse infected with glanders into a piiWw place to IV 
danger of infecting other people is aO offence. ^ 


phactice. 

Evidence,—Prove (1) that the disease in question is (n) mfcctmus; nnd <o) 

the accused did an act nhieh was likely to .spread Meefion fl.crcoh 
(3) That sucb not was unlawful or negligent. 


* naUima lom Sadhu, (188(5) 11 Sam. 50, 

r- '• . . ,r .. tbisriibniE. 

■ ' . , ■ . . . 24 Cat 4W. 

I .. . • (jglOj 26 

ill. l>. A. 

* Vani^nJiKa. {msf-iil. & S. “ZiSttrerU, 

(1815) 4 .W, & 272. 

* Krithnajum, {l8S2) 7 >IaU, £75. 


• iHaSar Til at, (1002) V. S. Ko 
ScoC^bumian Sahib, (lf>12) 12 M. i» ,• 

r /JfifiC) 1 ^Ye}^ 220; San -S^a, {IWtn} i 
U, 07-190 l)2Sn, 

' Suraen, (IS13) 4 M & S. 2li- 

* Thomas Jltnson, {IS52) Sean- -■*. 
i* See A’flHfOjAjrrt/Mi 27tiJa7iiJf', 
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(4) That tlic ncciJsofl know, or had reason fo holicvo, that, such act of his was 
likely to 8pro.n(l tho infection of such disease. * 

Procedure.—Cofioirahlo—Summons—Itailahlc—Not compoundaWe—Triahlo 
hy Magutrate, I’re<»idcncy or first or second class—Triable summarily. 

270. Whoever ninligDiintly‘ doe.s any act- which is, and 
MiV ant a I know.*? OT lins Tcason to believe® to be, 

lii-eiyio epread in* likcl}* to Spread tlic Jiifcction of auy disease 
fecUon of diwimo danKcrous to lifc, shall be punished wth imprison- 

usnnrotu to liic. . # •.» » . i* i 

inent of cither dc.scription for a term winch may 
extend to two years, or with fine, or witli both. 

COM MENT. 

The offcnco under this section is an aggravation of that which is punished by 
tho preceding section. In the last section tho act is done either ' unlawfully ’ or 
* negligently,’ under this, ‘ malignantly.’ Malice aggravates the offence. 

Tlio Law Commissioners obsen'o: “Jf any person died of tho plague and 
his death could bo traced to infection so caused maliciously, the person who causetl 
it, wo apprehend, would bo chargeable with homicide.. .It is contrary to tho princi. 
pie of the Code to punish acts which tho doer when he committed them knew to be 
likely to cause certain cWl results, if in fact such results wero not produced, in the 
same manner 08 if such ovil conaequonces had actually flowed from them."* This 
section is intended to meet thoso cases in which the malignant act is not the cause 
of death, but death could bo traced to it. 

1. ‘Malignantly.’—Sco a. 153, tujtra. The word ’malignantly’ denotes a 
deliberate intention on thi part of the accused. It is nowhere defined in the Code 
but it is used in tho senso of ’maliciously.’ And the word "malice in common 
acceptation means ill will against a person, but in its legal sense it means a wrongful 
act, done intentionally, without just cause or excuse."® 

2. ‘ Act.’—See 8S. 32 and 33, iupra. 

3. ‘ Reason to believe.’—See s. 26, supra. 


PRACTICE. 

Evidence.—Prove points (I), (2) and (4) as in s. 269; and 
(3) That the accused acted malignantly. 

Procedure.—Cognizable—Summons^—^Bailable—Not compoundable—^Triable 
by Jlagistrate, Presidency or first or second class. 


271. Whoever knowingly disobeys any rule made and pro- 
mulg«'ite(I * by the Government of India,- or by 
quartnuneS. Government,® for‘putting any vessel into a 

state of quarantine, or for regulating tlie inter¬ 
course on ve.s.'sels in a state of quarantine with the shore or with 
other vessels, or for regulating the intercourse between places wliere 
an infectious disease prevaiks and other places, shall be punished 
with in\prisonu\ent «{ either description for a term which may 
c.xtend to six niontlis. or with fine, or with both. 


* Potina Pa,hnnnnhha$H-ami, (ISftl) I W«r • Per Bayley, J., in Brotnnge v Prosser, 

22C. (1825) 4 B. & C. 247, 253. 

* 2na Bop., e. 220. 
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’ . 'COMMENT. - . ' - 

!«i>mtcrW under this section, 
orLt ^ " ™ pumahaWo whether any jnjunous consequence flows from it 

Any breach of n quarantine rule is punishable tinder this section, > ' 

*•,,‘ A"y '“If >"jide and promulgated.*—Tho Indian Ports Act* authoriies 

DiseSes Aft^'lscd" 


2. * Government of India/—See 8. 16, sK;»*n. ’tu 

3. * Any Government.^—Sec 8. 17, supra. 

Statutoiy application.-Sanitary Eegulation Act (Bom. Act Ylof 1867), ss. II, 


PRACTICE. 

Evidence.—Prove (1) the existence of tho rule of quarantine. 

(2) That such rule was made and promulgated hy Government. - - 

(3) lhat the accused knew of such rule. 

(4) That ho disobeyed it knowingly. 

^ Procedure.—Not cognizable*—Summons—Bailable—Not compoumlablc— 
Triable by Magistrate, Presidency or first or second class—Tnabic summarily. 


272. Whoever adulterates* any article of food or drink*,® 
Adulteration of SO as to make sucli article noxious® as food or 
food or drink in* drink, intending to sell such articles as food or 
tended for sale. drink, Or loiowing it to be likely that the same 
ivill bo sold as food or drink, shall be punished witli iniprison- 
inent of either description for a term wliich may extend to ai.x 
months, or mtli fine niioii may e.vtend to one thousand rupees, 
or with both. 

COMMENT. 

7 ” • »: J • s.-#.-.■» j-i-i- -''•r^hermsc rcndoring it 

. * • ' • Mere adulteration 

■ a ■ I , •: •. • • ; ■ ■ fit is not jiunisliablc 

under it, eg,, mixing water with nnik. • 

1. 'Adulterates.”—-The word ‘adulterates* nieans mixes with any other 
substance, ^Yhetb©r wholly different, or of the same kind but inferior quality, 

2. ‘Any article of food or drink/—According to the plain meaning of the 
section the articles of food or drink may bo for human consumption, or for the use 
of animals. 

3. ■ Noxious as food or drink.J-Tfo worf ‘ao-xioup mram iojurioua to baolth 
e.ff., paddy eoa 

or bread mi.xed 
shewn to be no 
the mixture as 

commit an offejife under fh'' ’ ‘ : * ■* 

yAi and seUuig the nii.xturo •• ’ • \ 

ikoth am! .Afahomoda;./, i.' 


‘ Bom. Alt VI Ilf lwJ7. , U. 

.\rl III cf Il'Jl rtr|*-atms the Imlian 
Qasrtntic/*'Act (I e! I'lTMi. 

* Att HI of I*'?: 

* AiJ«I t L 15 It 153. 


» Cnnnifnpfo, (1987) 1 Wdr 2^. 

* £■<?<« Sira*ippa, (IfiOI) 1 IVnf 229. 

* J&i»i)i.rw».(I8l4)5AI 11. 

* CmnfiU, (1973) }• B. N<>. I'-ef lH73. 




C 7 I. 2 M I t»rn'iT^ Arrrcm'j rt'ni*’ urii.Tn, nr. 


r»to 


o>ni" within Oi'* in^aiijn;: <if th" P3i]'r<^»if»n * ooxinn* (no.1' whjrli occurs in 5 .272 
of the In'lisn iVnnl t«le. Th*tllipfxj'rp««!nn oh'ioii«ly nK.ins tinwlmj/^omn 
fooil or injnrioiii to hosllh nn'l not fpjnictisTit loon'*"s Tl.pworiJ 

‘ roxjotj*, ’ hs'l it rto^l hy micht ImrefiJK! n wjfirr ni'*'»ninc, Imt whnt I liavo 
toron»i<lrrislherx\’ros«ion* n^'Tlotis a* frwxl* not nKroly ' noclowi.'” ‘ 

Hjmilsilv, i{ A j'rr»on rxj'o»'*s for axlotnilk aHnltprsitM wit’j water ho (lo<'a not 
an on^TJC* nn-fpr lliis r'^tion ^^ca«•'•thp mixture i« not noTioiis or injurious 
*■ foof] or iJrinV, * 

Aiallnitlon ilxlulei,—llpopntly a^cota! atatulps nrr* |'ap*eU for preventin? 
til" ailult»T»lion of f<vKf. Fpo th« Itefi;:*! Fiwxl .\tfultpratinn Art (Ifprur. Act 
VI of I'.Mf*); th« I’linjah A'liiltoratinn of Korxl Act (I'unj. Act VI of I91f*); tlm 
tVntral I’roMnoon l’ro\rntinn of A»lultpration Act (0.1’, Art tl of UMOJ; t!io Ifohar 
anil Orissa Too*! Ailultoratinn Art {H«*!i»r Aft 11 of IlMf*); ih'* Ilomh.iy Prevention 
of .\Jultfration Art (Itoui. Art V of l92-*»>. 

P K ACT I 01 :. 

Etidenei.—Prove (I) llusl the artirle in question is TikhI or ilrink. 

(2) That the nmise*! a'lnlteralM it. 

(.tj Tliat aiirh «*fuIteratton fen4efe>l it noxious if f.slm as focel or dniiL 

(I) TJiat the ami*e<I, at the time of such Ailiilterttion. intemlefl to aell siicli 
artirle as ffwl or ilrinV., or knew it to l»o likely that sucli article would ho aoM os 
food or dnnV. 

Procfdur#.—Xot cosnizalde~}Jum»nons-~U.siIaMe—Not rompouml.ihle— 

Tnahle Iiy .Mapirtrate, Pre«i<lenfy or first or aeroncl chijs—Suminarjly triable. 

(Wrrfar dfitruciloa.—On a ronaietton umler this n'ction the Court rnav 
onlrr the food or drink to bo <!e«troye<l,* 

273. Whouvor sells, or ofTcnt or e.\j)u'*cH for Mile, as food or 
Kile of Txjtiovi <Iriiik. any arlicle* wJncli lias been rendered or 
food or dnnv. |,,m becoiiic no.xiouH. or h in a state unfit for food 
<ir drink.* knowing nr Imving reason to believe tlmt the same is 
iioxiou.s as food nr drink,* shall be punislicd with iiuprisoninont 
of cither description for a term whioJi may extend to 8i.\ montJis, 
or with fine wliich may extend to one thou.sand nipce.s. or with 
both. 

C 0 3131 K N T. 

Section 272 deals with adulteration ol food or drink, tliis section, with 
the safe or nttemptcil sale of such adulten»tc<l noxious articles, and not only such 
food or drink. This section is moro comprehensive in its provisions, and includes 
any article of food ” I ■ ’ * •: • 1 ’ • * ’ ■ * • ' . 

at any time fit for f . ■ . . ^ 

time it has boon bo . 

j'erminatod is an offence under it. * 

Scope.—This section is not expressly limited to food intended for human 
consumption. Put as it comes in tho Chapter dealing with offences relating to 
public hcaltli, .* ' '•..••'r 

Tho words “ til ■ ■ . ' . ' 

According to ' ■ ■ ■ • • ■ ' . ' ' , . , 

nation, state, or community.” Tims, this section docs not niako tlio saloof liorao’s 

# . 1 , r..,T ..^ 5 


* PorPulaimai), J., {n Jtam Payil, (193^ 
40 AH. 94. 

* Mau'ii, tiyJ4) 1 L. C. 273. 

* Criminal Procedure Code, s. 531. 


* EJiya Xarasappa, (1894) 1 Weir 22S. 

• Sifo /fnwi, (IDOT) P. I* R. Xo. 139 of 




lAW OF CHIMES.- ■ 


IniAr. xtv. 


« 8 ' 


• COMJIKKT. 


Any Wad, of a qimnmtmo n.Ie i, j.uni,l,«Mc under tl.is Bpction ' 


2. ‘Oovcmnn!ntotlnd!a.‘-Sf(,a. 10, jiqro, ’ ' 

3. ■ Any Government.'—See «. 17, fupra. 

Statutory appliealion.-Samtary Kegulnlion Act (Bom. Act A7 o/1807), a,. II, 


„ .. „ , , PJIACTICB. 

,oi’m,V°'f ''-’“denco of tIio rule of ijiinrantinc. 
a! n r! f!'*"' °!>«“a''!fated I>v Government. 

{o) i i'at tho accused kuov^ of cud* rule-. 

(4) TJiat lio disobeyed itlvnowingly. 

^ ’ Procedure.—Iv’ot cognirable—Summons—BailftbJc—Xot compoundoWc— 
iriablo by Jlagistrafc, Presidency or first or second clnss—Triable stimmarilyo 


272. MTioevcr adultoratcs’ any nrticle of food or drink,“ 
Aduiiomtwn of so ns to make sucli nrticio no-xions’ ns food or 
intending to sell suck articles ns food or 
e c or a»e. OP kuowing it to be likely that the same 

ivill bo sold as food or drink, shall be punished with imprison¬ 
ment of eitiior description for a term which may e.\"tcnd to six 
months, or with fine witidi may extend to one flionsand rupees,- 
or with both. 


COMMENT. 


Tho iiuxing of noxious ingrctlionts in food or driuk, or otlierudse rendering it 
unwholeaomc by adulteration is pimisbable luider this section. iVfere adulteration 
mth harmless ingredients for tho purpose of getting more profit is not punishable 
under it, eg., mixing water with nulk. * 

1. ‘Adulterates/—The word ‘adulterates' means mixes w'ith any other 
substance, whether ATholly different, or of the same kind but inferior quality. 

2. ‘ Any article of food or drink/—According to the plain meaning of the 
section tho articles of food or drink may be for human consumption, or for the use 
of animals 

3. ‘ Noxious as food or drink,'—o word ‘noxious’ means injurious to health 
e.g, paddy soaked in dirty water*; or toddy in which germs have germinated*;,, 
or bread mixed with alum. ’ It is not an ofleuc-e to sell inferior food cb cap, if it is not 
shewn to bo noxious. ® A person' who mixes pig’s fat with ghi, intending to sell 
the mixture as food or knowing it to be likely that it will be sold as such does not 
commit an offence under this section. “ It is true that the mixing of pig’s fat with 
ghi and selling the mixture would be noxiows to the religious and social feelings f>! 
both Hindus and Mahomedans; but lam of opinion that such an act wouM not 


* Bom. Act tl of 1S67, e 11. 

Actlll of JPOl ropoahng the Indian 

Qirafaiitlao'Act (I of 1870), 
*Actincifl897. 

* AUul ifrtfttnoB, {iyn£M I L. JJ i: 153. 


‘ Cannt/ap^t (1887) 1 IVcir 22". 
Edtga Xaramppa, {I80i) 1 lVeif228. 
John Dixon. (1814) 3 AI & S. 11. 
Gnnttha, (1873) P. R. Xo. 15 of 1873- 
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como \vithin tho incamiig of tho expression' aoxious as food ’ wliicli occurs in s. 272 
of tho Indian Penal Code. ThntUioexi)rcssionobviously means imwholcsorao 
as food or injurious to health and not repugnant to one’s feelings. Tho^vord 
‘ noxious, ’ haditstood by-*'-’*,•’ • ’ ■ vhatihavo 

to consider is tho expression' ■ ‘ _ ‘ ’”i 

Similarly, if a person cr. ■ • • • . ■ , lo docs not 

commit an oflenct under this section becauso the mixturo is not noxious or injurious 
as food or drink. * 

Adulteration statutes,—Recently sovctal statutes aro passed for preventing 
tho adulteration of food. Sco tho Bengal Food Adulteration Act (Beng. Act 
VI of 1919); tho Punjab Adulteration of Pood Act (Punj. Act VI of 1919); tho 
Central Provinces Prevention of Adulteration Act(C. P. Act II of 1919); tho Behar 
and Orissa Food Adulteration Act (Bohar Act II of 1919); the Bombay Prevention 
of Adulteration Act (Bom. Act V of 19251. 

PRACTICE. 

Evidence.—Provo (1) tluittbo article in question is food or drink. 

(2) That tho accused adulterated it. 

(3) Tl\at Bucb adulteration tendered it noxious if taken as food or dmik. 

(4) That tho accused, at tho time of such adulteration, intended to sell such 
article as food or drink, or know it to bo likely that such article would bo sold as 
food or drink. 

Procedure, —Not cognizable— Summons —^Bailable—Not compoundablo— 

Triable by Slagistrato, Presidency or first or second class—Summarily triable. 

Order tor destrucUon—On a conviction under this section tho Court may 
order tho food or drink to. ho destroyed. * 

273. Whoever sells, or offers or c.xposes for sale, as food or 
Solo of noxious drink, my article' winch has been rendered or 
food or drink. has bocomc noxious, or is in a state unfit for food 
or drink,' knowing or having reason to believe tlmt the same is 
noxious as food or drink,’ shall be punished with imprisonment 
of either description for a term which may extend to sue months, 
or with fine which may extend to one thousand rupees, or witlj 
both. 

COMMENT. 

Section 272 deals with adulteration of food or drink, tlus section, with 
tho sale or attempted sale of such aduHcrntcd noxious articles, and not only such 
food or druik. This section is more comprehensive in its pro\i3ions, and includes 
any article of food which has gone bad by being kept too long, or which never was 
at any time fit for food; or drink which bas gone bad by exposure or by length of 
time it has been bottled, etc. For instance, tbe selling of toddy in which germs are 
germinated is an offence under it. * 

Scope.—This section is not expressly limited to food intended for human 
consumption. But as it comes in the Chapter dealmg with offences relating to 
public health, etc., it seems it is not intended to include food or drink for animals 
The wonls “ the public ” mean human beings in general and do not include animals. 
According to Webster, ‘public’ means “the general body of mankind or of a 
nation, state, or community, ” Thus, this section docs not make tho sale of horse’s 
food of grain, or fodder, unfit for a horse to eat, an offence punisbablo under it. ® 
Ingredients.—The section has tbe following essentials i — 

1. Selling or offering or exposing for sale as food or drink some article. 


• r’orPuhiman, J., jn Jiam Dnt/nl, (1933) 
40 AU. 94. 

s Dhawa, tl9i4) 1 L. C. 273, 

* Criminal Procedure Code, a. SSL 


* Edtya Xaraaappa, (1894) 1 Weir 228 . 

• Stta Ham, (1907) P. L. R. Xo. 139 of 
1908. 



5 &U 


MW or citiMrs. 


toiAr nv. 


2. Buchnrtide mu«t liavo Ijccomi) noiEoiia or must lie in n stntom.lit (orlom! 
or imnk. 

boiiei that tUo ftrticlo i« iioxiotia ns food or drink. 

i. •St\U or offer* or exposes for solo as food or drink any article.'—Tiifi 
ftrticlo of fooclfthould liavo lioen cxiiosed for sale. Wl-croft butdiorl-Ba killed and 
hung up o shoop, and on inspection tho flesh tos found unfit for food, but it was not 
removed to tlio shop nor «}i03ed or offered for tuh, it vras held that tho offence vras 
incomplote and ft conviction could not he austained. * 


As food cf driak. —Tho more sflie of on article not itself an article of food, 
oven though it bo sold ^thtbe knoudedgo of tbo vendor that it is tho buyers 
intention to mix it with tho ingredients of wluch nn article of food—e.f?., broad— 
is to bo comiwsed, will bo no offcnco under tins section. The appellant sold to 
tbo respondent a packet of baking powder composed of 20 per cent, of bicarbonate 
of eodft, 40 per cent, of ground rice, and fO per cent, of alum, tho latter of which 
ingredients is injurious to heahh. It wns held that such haking powder was not 
an article of food and that tho sale of it was not nn offence. * 

Whftt is puaiahftblo under this section is the sale or offer or e.Tj>05uro for sale 
of noxious articles ns food or drink and not tho mere snle or offer or exposure for 
sale o! noxious articlc-s. Where, as a matter of trade, tl>c owner of a grain pit sold 
the contents of the pit before it was opened at a certain sum per maujad whether tho 
grain was good or bad, and on the pit being opened it was found that a largo pro¬ 
portion of the grain was unfit for human conaomption, it was held that the vendor 
oouid not bo convicted under this ecction. * 


2. * Which hu been rendered or has become noxious or is in a state unfit for 
food or drink/—Tho word ‘noxious’ moans harmful or injurious toboaKh-orp- 
wholesomc. * It must bo shown that tho accused sold or cs^osed for sale an a^‘cIo 
which Was to his knowledge noxious as food or drink. Tbo accused was convicted 
for exposing for salo aonio ghi which was bad. TIio ghi was not adultoiatcd but 
somewhat rancid. Tho High Court quashed tho conviction on the ground that it 
was not shown that tbo ghi was noxious os food or drink to tho knowledge or belief 
of the accused.« Milk is not rendered noxious by being mixed with water.« Xor 
is ghi, when adulterated with vegctablo oil. ’ It is not on offence to sell inferior 
food cheap, if it is not shown to be noxious. ’Where a person sold an inferior quality 
of flour after reducing its price and the purchaser was aware of the fact, it was held 
that he was not guilty under this section. ® Similarly, selling wheat containing a 
largo admixture of extraneous matter, e.y., dirt, wood, inatclics, charcoal, black- 
seeds, etc,, is hold to be offence. • , , « . 

A grocer on being asked fortwo pots of cream sold two pots of cream labelled; 
“ Rich cream This cseam contains a staall percentage of boron preservative to 
retard sourness. ” No indication beyond the label was given to the purchaser as to 
the composition of the cream, which, on analysis, was fo^d to contain boracic 
acid. In the trade there were two kinds of cream known ond sold, preserved cream, 
and cream, and the boracic acid was generally used by tho trode as a pmervativo 
to keep the cream good. It was found as a fact that cream if mixed witli boracic 
acid equivalent to that found in the cream sold was not injurious to adults, but was 
injurious to the health of children and invalids, and that tlus class of cream was 
^iven to children. It was held that tbo preserved cream so sold was not m itself an 


i Madar Sahib, (1884) I tVcir 227. See 
Barfoa? v. S’<rre«, [18011 2 Q. B. 107. 

* Jamet v. Jom«, [1804] 1 Q. B, 304. 

« Salig Ham, {1006) 28 AIL 312. 

* ChoiraJ Maruari, (1908) 12 C W. K. 
008. 


‘ ^kto Lttl, (1004) 26 AH. 387. 

' CMnniah, (1887) 1 Weir 228. 

' Ohotraj Mancari. sap . 

' Otineeha, (1873) P. B No. 15 of 18'3. 

’ .Vammaf/oifflmo/, (1004) 6 Booj. L.lt. 
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tlicln of food,” hut ^\*a3 nn article of food—^namely, cream—mixed nitli an 
;rcdicnt; that tlio article so mixed w.is ** injurious to health ” within the mean- 
; of 8. 3 of the Sale of Food and Drugs Act, 1875,(38 &3D Vic,, c. 93),-although 
n-as not injurious to normal adult persons, and that the seller was guilty of 
ling an article of food mixed with an ingredient so as to render tho article 
urioiis to health. ^ 

‘ Unlit tor tood or drink-*—According to tho plain wording of tho section the 
ides of food or drink may bo for human consumption, or for tho use of animals, 
it if the food in question is unfit for men, hut fit for animals, and is sold ns food for 
imnls, no conviction will lie. * 

3. ' Knowing or having reason to believe that (he same is noxious.'—Sco s. 2G 
to the meaning of tho expression * reason to bcHovo,’ A moat salesman can be, 
iivicted for knowingly selling or exposing meat for sale in a public market as fit 
• human food, when it is not. * 

Selling adulterated article as unadulterated.—The salo of adulterated articles 
food as pure and unadnlteraied is not an offence under this section though it may 
lount to cheating or to an offence under some Municipal Act. * 

Statutory application.—Tho City of Bombay Municipal Act (Bom. Act III of 
88), 8. 417-B. 

PRACTICE. 

Evidence.—-Prove (1) that the article is food or drink. 

(2) That the accused sold, or offered, or exposed for salo such article. 

(3) That at tho time it was sold, etc., it had been rendered, ot had become 
ixious, or was in a state unfit for food or drink. 

(4) That ho at tho timo know, or had reason to believe, that the article sold, 
c., was noxious, or xmfit for food or drink. 

Procedure.—Not cognizable—Summons—Bailable—Not compoundablo— 

riablo by Magistrate, Presidency or first or second class—Triable summarily. 

Order lor destruction.—On a conviction the Court may order the food or drink 
I bo destroyed. ® 

274. 'Whoever adulterates ^ any dnig or medical preparation 
in such a manner as to lessen the efficacy or change 
Adfiitoration of Operation of s^ich drug or medical preparation, 
or to make it noxious, intending that it shall be 
3ld or used for, or knowing it to be likely that it will be sold or 
sed for, any medicinal purpose, as if it had not undergone sucJi 
dultcration, shall be punished with imprisonment of either descrip- 
ion for a term which may extend to six months, or uith fine winch 
nay extend to one thousand rupees, or with botli. 

COMMENT. 

To preserve tho purity of drugs sold for medicinal purposes this section is 
nacted. 

To support a conviction under this and tbo following section it is sufficient 
0 show that the efficacy of a drug is lessened, it need not necessarily become 
loxious to life. Under both these sections mixibg irater with a drug would bo 
lenal, but where a drug loses its efficacy by its being kept, the sections do not 

’ Cullen V. ifcyair, (1908) 21 Cox 682; * /»c«o. « r- • 

V. Aerated Bread Co.,(10’6) 25 Cox • . • . . ; , . ’Jpt„dra 

* Crotrley. (18C2) 3 F. i F. 109 • ■ . . • 
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■ WlW op ciumks. 


[CifAP. XIV. 


apply, A person cannot bo convicted wio' sells on inferior quality of a drus 
because the word adulteration ’ impoefa an admixture of some foreign subafaneo! 

1. ‘Adulterates.'—'Adulterates,' that is, apparently mixes with any other 
substance, wbother wholly different, or of the same kind but inferior quality. 
Mayne, however, thmke that to ink nn inferior quality of cod liver oil ivith a auperior 
quality of that drug would not como under this section, tliough tbb efficacy of tbe 
drug would be lessened by tUolnixing. ... ^ 


PBACTIOE. , ,, 

Evidences^ Provo (!') tliat the article is s drug or medical preparatioB. 

(2) Tiiat it was adulterated hy the accused. 

(3) That Buob adulteration tended to lessen its efficacy, or to change its opera¬ 
tion or to make it noxious. 

(4) That the accused intended that such adulterated drug should be sold 
or used for a medicinal purpose as an unadulterated drug j or knew that it was 
likely that it would be sold or used as7or the sarao. 

Procedure.—Not eognizablo—Summons—Bailable—^Not compoundable— 

Triable by Hagiatrate, Presidency or first or second olass—Triable summarily. 

Order far destnicllon.—On a conviction the Court may order the drug or 
medical preparation to be destroyed. * 

275. "Wlioevei* knowing^ any drug or medical preparation 
to liave been adiiUerated* in suck a manner as to 
ntoddruBl lessen its efficacy, to change its operation, Of to 

render it noxious, sells “ the same, or offers or 
exposes’ it for sale, or issues it from any dispensary for medicinal 
purposes as unadulterated, or causes it to be used for medicinal 
purposes by any person not knowing of the adulteration, shall be 
punished with imprisonment of either description for a term wliich 
may extend to six months, or with line which may extend to one 
thousand rupees, or with both. 

• ' COMMEKT. 

Tho offence under this eection consists in fielling, .or offering, or expoaiog 
for sale, or issuing from any dispensary, an adulterated drug as unadulterated. 
This section bears tho same relation to 8. 274 as s. 273 bears to s. 272. Section 273 
deals with tbe sale of an article of food or drink that has become noxious. Tlds , 
section not’only prohibits its sale but also its issue from any dispensary. 

1. ‘Knowing any drug or medical preparation to have been adulterated, 
eic.’-^Thcro must be knowledge that the drug or medical preparation has been 
adulterated in such a manner os to lessen its efficacy or to change its operation or 
to render it noxious. Upon a complaint, under s. C of the Food end Drugs 
Act, 1875, (38 & 39 Vic,, c. 93) for eeUing tincture of opium whicb was not of 
tlic nature, substance, or quality of the article demanded by tho purchaser,' it 
appeared that the drug wliicb was sold as *' tincture of opium ” by the defentlant 
was deficient in opium to the extent of oao-third and in alcohol to tho extent ot 
nearly one-half ss compared with the standard prescribed by the British Pharma¬ 
copoeia. It was held that the defendant was liable to be convicted. ‘ 
it was held where o purchaser asked to bo supplied with “ mercury' ointment, 


* Criaiiaal I’roeetJare Cod-, 521. 


» in,It V. ( 18 S 7 , ii)Q. a i>. osj. 
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given an ointment containing a loss proportion of mercury than that prescribed 
by tivo Pharmacopceia.' 

2. * Sells.*—Ho ^\llo Bolls, ^vbethor he be a master or servant, whether ho bo 
principal or a person to whom tho conduct and management of sales is delegated, 
is struck at by this section. * But a mere canvasser who gets only commission for 

If, ‘ l.«. "w’ 'i • ' 'I. .'bo in a packet: it is not necessary that it 

■ *1 ■ ! ' l‘ is suRicicnt exposure of tho article if tho 

packet containing it is in tho shop for sale. * Tlwrc is no exposure for sale if tho 
drug is simply stored up in a room or collar. * 

PRACTICE. 

Evidence.—Provo (1) that tho drug has been adulterated. 

(2) That tho adulteration was such as to lesson its efficacy, or change its 
operation, or render it noxious. 

(3) That tho accused sold, or offered*, or exposed such drug for sale; or that 
he issued it from a medical dispensarj*; or that ho caused it to bo used for a medical 
purpose. 

(4) That be sold, or issued such drug as an unadulterated drug; or caused it 
to be used by a person who did not know of such adulteration. 

(5) That ho knew that such drug was so adulterated when so sold, etc. 

Procedure.—Kot cognizable—Summons—Bailable—Not compoundablo— 

Triable by Magistrate, Presidency or first or second class—Triable summarily. 

Order for deitfuctlon.—On a conviction tho Court may order the destruction 
of tho djug. • 

276. Whoever kiiow'ingly sells, or offers or exposes for sale, 
Sale of drug a a issiics from a dispcnsary for medicinal purposes, 
difforont drug or any drug or medical preparation, as a different 
preparation. medical preparation, sliall be punished 

^ith imprisonment of either description for a term which may 
extend to six months, or with &ic which may extend to one 
tliousand rupees, or witli both. 

COMMENT. 

Tbc offence constituted b} this section does not iiivolvo thu idea of any adulturii- 
tion, or inferiority, in tho substituted medicine. It is sufficient that it is not in 
fact what it purports to bo; for instance, supplying savin instead of saffron.’ 
ir * ' ^ •’ 1 to bo just as effective as 

'I ‘ . ■ , ho would not bo justified 

• ■ • . • ■/ tho same purpose. The 

fraud consists, not in the injury done, but in tbc false pretence by which persons, 
who suppose that they are using one medicine, arc forced to use anoth.er against 
their will. 

The difference between this and tbc two preceding sections is that no adultera¬ 
tion is contemplated or essential for a conviction under this section while under tho 
former it is. 

This section deals with drugs only and not with articles of food or drink. 


* Dielins v. Jiandergon, [1901] 1 K. B. 437. 

* Pharmaceutical Soctety r. Icmdon and 
Provincial Supply Association, (1880) 5 App. 
Cae. 857; I/otchin v. 1/indmargh, (18911 2 
Q. B. 181. 

* Pharmaceutical Society t. It'AiVf, [1901] 
1 K. B. 601. 


♦ IPAeal V. Proten, (1892] 1 Q. B. 418. 

» Crane r, Latcrence, (1800) 25 Q. B. I). 

• Cnmioal Prc>ceduro Code, s. 521. 

* Kniyht r. Poteers, (1885) 14 Q. B. 1). 
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I’KACTICK. 

Evidence.-Trovo (1) tlmt tho ncciiscd sold, or onered, nr csimscd for ealo 
or ls.TO«nrom « dieiicimry for iiicdmiiBl irarpo™, the drug or niedici! preoeration, 
from wlmt iu's '' '"“'i™' l'roi>aratioii didcrent 

(3) That lie knew of aiicli difforcnco at the time it was so «o!d, etc, 

-n ■ ^MgnuoIiIe-SummoM-BailoWc-JiBt romiioumlahto-. 

IrinUc hy .'Ifagistrnte, I'residcney or finit or eccond dass-TriaWo suliuuarily. 

277. ■\VJiocvor volHiitiirilj- comipti or fouls' tho water of 
Kimiiiig water of puhlb spriiiR or ie.scrvoir,= so ns to rentier 

for whirJi it is ordinarily 
used,- shall be punished with imprisonniont of 
citlicr description for a teriii which may extend to three months, 
or n ith fine which may extend to five hundred rupees, or frith 
both. 


COMMENT. 

*l’iic water of u ijublic spring or reservoir belongs to every member of the 
public in common and, if a person voluntarily fouls it, he commits a public nuisance. 

Ingreiiienis.—Tbo Bcciioa requires (}) voluutar} corruption or /ouliag of 
water; (2) tho water must bo of a pubUc spring or reservoir,' end (3) the water 
must bo rondered less fit for t!ic purpose for wThicK it is ordinarily used. 

1. * Voluntarily corrupts or fouls.'—Sec s. 39, supra. The purpose for which 
the water is ordinarily used must be considered in detormlaiag whether there has 
been a voluntary corrupting within tl»e rocanbg of this section. 

* Corrupts or fouls.’—The words ‘corrupts or fouls' mean some act winch 
physically defiles or fouls the water. * Bathing in a tank* or spitting into a imhlio 
well 3 fouls drinking water. But angling with an unfoul bait does not. * Fishing 
With basket*nets in a tank, tho water ol which was used lor drinking purposes, the 
use of tho baskets having caused a slight disturbance of tho mud and so rendered 
the water ratberlessfittban usual for drinking*; and cultivating paddy in the bed 
of a tank, the water of which was used as of right by tho public for drinking 
purposes,® w'ere held to be offences under this section. The act of a woman of a 
lower c^te taking water from public cisterns of water does not amount to corrupting 
or fouling. ’ Similarly, a person of a low caste drawing water from a pubh’c well 
cannot be said to corrupt or foul the well. ® 

2. ‘ Public spring or a reservoir,’—These words do not include a public river. * 
The word ‘public’ is nowhere defined. But a ‘public place’ is a place where the 
public go, no matter whether they have a right togoornot.^® Si^Iarly, a public 
spring will be a spring used by the public whether rightly or not. The strewing of 
branches in a river for fishing purpose was held, therefore, to be no offence under this 
section.** Tho words‘public spring.’,do not include a continuousstresm ofwatcr 
running along the bed of a river *nor the water of a rivulet standing in. pools from 


» Shngi, (1900) 2 Bom. L. B. 1078; Pandia 
Mahar, (1900) 13 C. P. L. R. 92. 

» Jlvihian, (1897) 1 Weir 229.- See. how- 
rrer, {1878J I W«r 22S. 

» Pamlaranlal. (1916) 13 N, L. B. 08. 

* .SrifluttOT A'oii, {I8SI) 1 Weir 231. 

* Punni Peso&t, (1883) 1 Weir 231. 

* pasnatripftU, (1881) | Weir 229. 

* Bftflji.eap. 


• Pandia Mahar, sup. 

• Jn'ama Pama, (1904) CBom. L. B. 52. 

' *• WPlard, (1884) 14 Q, B. B. 63, 66. 

** Jiatodhur Pone, (1877) 2 Ol. 383; ««• 
aUo i»flWa,(18C8) Cr. B. July 1869, Umrp. 

CT' U M. ' , 

** ruu CHoikJu, (1881) 4 M»d, 229; 
AnfUany, (1884) 1 tVeir 230 
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which water is drawn for drinking purposes *; nor the water of a nullah. ^ 
Where a dog-killer buried tho carcass of a dog in tho bed of a public river near a 
town, it Was held that a conviction under tWs section could not bo sustained, 
although there was evidence that the people of tho vicinity'bathcd in, and drank 
water from, the river and also used for domestio purposes water taken from the 
river in the bed of which the carcass was buried, because tho section applied to 
‘ ■’ • or reservoir. * : 

• ' ■ ■ . a gas company for a nuisance, in convoying the 

■ . ic river, whereby tho fish were destroyed, and tho 

water was rendered unfi t for drinking, etc., it was held that tho circumstance that 
by tho diminution of fish, a considerable number of fishermen were thrown out of 
employ was not of itself sufficient ground to sustain sucli indictment, * 

3. *So as to render it less fit.*—Tht water must have been rendered less.fit 
for the purposes for which it is ordinarily used. 

Statutory application.—A violation of ss. 388 (a), (6), (c) and (d), 386 and 173 
of tho City of Bombay Municipal Act® falls under this section. 


PRACTICK. 

Evidence.—Prove (1) that tho spring or reservoir is public. 

(2) That tho accused caused the water thereof to become corrupt or foul. 

(3) That ho did so voluntarily. 

(4) That auch corrupting or fouling rendered tho same less fit for use than it 
ordinarily was before the accused did as above. 

Procedure.—Cognizable—Summons—Bailable—Not compoundablo—Triable 
by any Magistrate—Triable eummarily. 


278. Wlioovcr vohuitarily vitiates tlic atmospJicro in any 
Making atmoa- make it noxious to tho health of 

ntere noxious to pcrsoiis. in general dwelling or carr}*ing on hiLsi* 
ness in the neighbourhood or passing along a public 
way, shah be punished with fine which may extend to five hundred 


rupees. 


COMMENT. 


Prosecutions against offensive trades which give out bad smells «ill come 
under this section. .\8 tho contamination of atmosphere affects tiio jieople living 
m the neighbourhood, this section is not so general as the last ono which deals with 
the fouling of tho water of a stream or rcsers’oir This section and s. 3CG pro\id<* 
for tho punishment of similar acts causing danger to human hto and personal 
safety. It is not essentia! unher either of tbem that hurt be actally causwl, 

i. ‘Voluntarily vitiates Ihe atmosphere, etc,'—Sec s. 39, tupnt, as to tb«* 
meaning of tlio word ‘ voluntarily.’ The act done must be noxious to the health 
of persons in general dwelling or carrj'ing on busineM in the neighbourhood. 
It is not neces.sar}' that the alleged nuisance should i*roduee emclls injurious 
to health; it is sufficient if they bo offensive to'the aen-ses. Thus, allowing a 
largo stock of bones to remain uncovered in the ojien for a long lini«* so as to 
h(*conie rotten and to emit a smell noxious to i*eople living in or passing bv th** 
vicinity is a public nuisance.* 

ef eatcre.—The act of performing the offices of nature in a pubhc 
street is not an offence under tlus section.^ No reasons aregi\ra for thi« decision, 


« Uari. (ISO) Cr. U. Sept. I’nrep. 

Or a 215. 


• SHappa t^yappa, (ISPS) Coirp. CV. C. 
t*C 3 . 


» Xn/lo-y. (16S<) I Writ 250. 


• UrJUy. (ISOI) e C. A r. 202. 

• Itoia. III of 

• BertltftU. (l^X) 31 C»L 73. 

» Mo&oirtrt Jppttlef, (1554) Cr. K. M*y 
16*4 j t'c.'r-p. Cr, O, ?X.. 
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lAW OP OP.TMPS. 


[crtAP. XTP. 


In cases ol ‘ hecdlcssncss,* ho ndvorts not to consequences oi tbc net lie docs. 
In eases ol 'rashness* be ndverta lo those consequences ol the act; hut by 
reason of some assumption wlitcb bo examines insufficiently, 

‘NogHgciice' 1ms been defined to !»e the breach of a duty cau.'*«l by the omission 
to do fioincthing wliich n rcnsonnhlc man^ guidetl by those considerations 'which 
ordinarily regulate tho conduct ol human offairs, would do^ or doing somethiug 
wliioh a prudent and reasonable man wotdd not do. * 

‘ Kcgligcnco ’ is not an affirmative word; Hi» a negative word; it is the absonco 
of such care» skill and diligence, as it was the duty of th-^ poreonito bring to the 
performance of tho work winch he is said not to have performed. * 

CuJpahlc rashness js acting with the conciousness that the miscliovous and 
illegal consequences may follow, but with the hope that th©> •will not, and often 
with the belie! that the actor has takoi sufficient precautions to prevent their 
happening. Tho imputability arises from acting despite the consciousness.^ CvU 
fahU negligence is acting without tho coi«c5ousnc&s that the illegal and mischiovo^ 
effect will follow but in circuimtanccs which show that the actor has not oxemsw 
Ilio caution incumbent upon him, and that, if he had be would have had the 
consciousmss. Tho imputability arises from the neglect of tho civic duty ol 


circumspection 
An iniurv 


dome of anv act oitlicr without such Bkiil, knowledge or aoiuv^ «»• 
occasion, or ivitUout duo care taken to ascertam ! 

consequences of such act; or when it results from the not cxem S manner 
caution in tho doing of any act, citbix os regards the - iQ-tpo 

of using them,or from tbcdohig of any act without usuig re tieraonusmc 

l.rovc„,ion ot >ni,cWcf. or from tUo omittiog to do Trt 

reasonable caution would not toy® the o^ffenoe sLll 


reasonable caution would not hayo onuttw to do. offence shall 

nl the (Icrmition of an offenro, it implies that the „ A jj jon,, 

have been done, or caused, by tho nllcgcd offender hm , p home. * 

hv the olleged offender’s servant, without more, wiU not ''™S ‘''® “ 8; ' j 
Criraiiinl negligence or criminal rastoess w on mportant elemen 

punishable unde?ea. 279, 280, 28S-289,30i-A,33&-338. 

• Endanjer tamsn life.'—It is not necessary that ffie 
sliould result in injury to life or property.» “ “ “°\”'Xmto coLideration 
nnv person wns on the toad, at the time, and {act, there- 

thJ ^xobabiUty of persons nsmg it being placed *o <>«nger The “em t , 
forof that a public road happens, at the moni^t, to ^ empty is not f, 

for acquittiig a person of the offence ^dor t^s ecetion for raslj^™ 
in such public road is likely to cause mjory endini'’cred the safety of any 

fact be had, by tho intervention of 

person.® Supposing that a person dnymg a vehicle m a erowaM tnoroa„^^^^ 
niges tho horses to such speed_ that it is ji^Ml ^ 

a"S.*S3“r;.7eS: 

V. A;mi»si!ac WaKn^rU Cc. • OJf.M™ v. Ztoate. (W89) S2 Q. A P- 
(1856) 11 Ei. 781, 784. ^ , . « /187I1 fiSL H. Q App. 33; yabiIlakh-^'‘> 

* Per WiUes. J., ia OriU v, W R fCr ) No. 2 of _ 

.w Co., (1866) 35 h. J. a p. 321, 


M’a a"no. SKSSlr.‘(i*S) ’ »«.(>«») b. «■.B. (Cr.l 

Cal. 7W. 

• lOtli Par. R. 16. 
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from the manner of his driving, proved ns wc may assume by the evidence of those 
two persons, the one wlio had been in imminent peril of his life and the other who 
happily saved him, as if the result had been a fatal accident ? The want of due 
regard for human life upon which the criminality depends is a matter of inference 
from the circumstances, and wherever the circumstances proved are such that if 
loss of life had ensued tho party committing the act would be answerable for it 
criminally, the same circumstances will sufficiently warrant a conviction of the 
simple offcnca where no injury has resulted. 

I There can ho no civil action for m^ligcncc if the negligent act or omission 

has not been attended by any injury to nr" —--1 

tho risk of injury is punisbablo criminally, t* * • ‘ 

If actual hurt is caused the case would ■ ' ■ ' ' ' •, ■ 

is caused, under s. 302 or 301*A. 

Under ss. 279, 280, 282, and 281-289 the offences against public safety are 
completed although tho rash or negligent act results in no injury to life or property. 

‘ Hart*—See s. 319, infra. 

‘ Injury.*—See a. 44, supro. 

Liability o! the master for the rash driving of his servant.—In case of collision 
or injutj’ arising out of rash driving the actual driver and not the owner of the 
carriage is liable under this section*; whereas in a civil suit tho injured party 
has an option to sue any of them. In a criminal caso every man is responsible 
for his oivn act; there must therefore be some personal act. * 

Contributory ncgUgence.—The doctrine of contributor}' negligence does not 
apply in criminal actions. * The accused will be liable even though there has been 
a degree of negligence on tho part of tbe prosecutor which would incapacitate him 
from bringing a civil suit. 

Special statute.—Wlicre there is a special statute, such as the Bombay Afotor 
Vehicles Act (Bom. Act II of 1904), which penalise.^ the rash driving of a motor, 
the pumshment should he under sucli statute. * 

PRACTICE. 

Evidence.—Prove (1) that the accused was driving a vehiclo or that he was 
riding. 

(2) That It was a public way on which ho was driving or ridiog. 

(3) That he was driving or riding iu a rash or negligent manner. 

Negligence cannot be inferred from the mere fact of a person having been run 

over. ® 

(4) That the same ivas such as to endager human life, or such as likely to cause 
hurt or injury. 

Procedure.—Cognizable—Summons—Bailable—Not compoundable—Triable 
by any Slagistrate—Triable summarily. 

280. Whoever navigates any vessel^ in a manner so rash or 
negligent * as to endanger human life,“ orto be likely 
of v^lei. to cause hurt* or injury^ to any other person, sliail 

be punished with imprisonment of eitlier descrip¬ 
tion for a term which may extend to six. months, or witli fine which 
may extend to one thousand nipee.s, or witli lioth. 

* Larrymori r. Pernendoo Dfo, (1870) 14 L. J. (11. C.) 119; LongboTtom, (1849) 3 Cbi 

W. R. (Cr.) 32. 439; SvindaU, (1846) 2 C. & K. 230 , BUn- 

* (1835) 7 C. & r. 1.63 ; Grtn, (1833) ktnm>p v. Ogdtn, [1898] I Q. B. 78.3. Sw f. 

7 C. & r. 1.66. M. IL C. App. 31. 

* Rtie, (1872) 12 Cox 355; Jow. (1870) • Baynt, (190C) 8 Bom. I.. R. 414 

II Cox 544 ; iXinl, (1865) 10 Cox 10^ 34 » PtUagan, (1895) 1 Weir 232. 
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liAW Of CRIMES.' 


[chap,. 21V.. 


Willi her crew anS a captain only ; .but it wiUaflord m protection il a Bincle paeBeni-er 
goes to tile iiottom; though ho tuay have been carried gratuitously. 

Object.—The motive for spcciecally providing for the case of a common carrier 
by water is that be esetciaca an (smpjoymcnt affecting the public in general, end the 
probable consequences of negiigeace in carrying by water are much more wrions 
than tiiQ} ordinarily are is canrj iog by Zand. 

1. * Knowingly or negligently eonveys or causes to be conveyed, etc,’—Xbe 
word knowiDgiy ’ has here a significance similar to ‘ laBhly.’ a person with 
the ppsistance cf two others plied a ferry boat, which was out of order, and had a 
crack, and he took in one hundred passengers, and as a consequence the boat was 
upBot, and seven persons were drowned, it was held that lie should bo convicted 
under this se^ion.^ Certain persona whom the accused, a ferryman, was rowing 
awoas a river, were drowned % the sinking of the boat which was an old ouei' 
with some holes in the bottom, over which planks had been nailed. It was held that 
the accused was guilt}' under tlus section. - 

PBACTICE. 


Evidence.—Prove (1) that the accused conveyed a peiBon for hire, or caused, 
the same to be done. ‘ 


(2) That the mode of conveying that person was, in a vessel, by water, • 

(S) That Bucb vessel at the time was in such a state, or so loaded, as to ho- 
dangerous to the Ufa ot that pereom 

{4-) That when eiich person was thus conveyed, the accused acted negligently 
or with a knowledge of the eiafe of auch v^seZ. 

Procedure.—Cognizable—Sununons—BaiJabJe—Not compoundable—Triable 

by Bfagistrate, Prosidenoy or first or second class. 

283. 'UOioever, )>>* doing any act,^ or by oimtting take 
^ . order2 with any property®in his possession or 

strucSS^ iu'^Sic under his cha 2 ;ge: causes danger, obstruction or 
way or lino ofno-ri. to any person® in any public way’ or public 

line of uftv’igatioi)/ shall be punished with dne 
whicli may extend to two iiundied rupees. 


COMMENT, 

This section refers to parties who do acts so as to cause danger, obstruction 
or injury to any person in any public wav,® or public line of navigation. 

Everj' man is bound to use his property as not to injuxo others- Holt, C. J., 
laid down the strict principle of law—sic uiere fuo vt altenum non headas^evey 
one must so use his own as not to do damage to another).^ The offence punwbabJe 
by this gf ction is the auisanco of causing obstruction, etc,, in a public way or navi¬ 
gable river or canal. , ,. , , -1 

All injuries to a public way, as by digging a ditcli or making a hedge acr<w « 
or laying logs of timber in it, or ploughing it up. ot by doing any ^hcr act whicft 
will render it less commodious to the public, will bo pumsbable under this gection. 


lagredienis.—The section requires two essentials— ^ ■ , 

L A person must do aa art or omit to take order with any property w m» 


poasession or under his charge. 

2. Such act or onusaion must cause^ danger, obstruction 
person in any public way or line of navigation. 


or injurj* to any 


* KAoda Ja^ia, Ofee 4 ) I B. IL C. I3t. » SAjtleHafA Ban^te, 7 U. P- (Or.) 

» }Ie$tntt Bthara. (IBCS) U W, R. {Or.) 3. 31. 
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1. ‘By doing «n »ct or by omiffmg to take order with any property in bis 
possession, etc.'—^llore tlio word * act* is contrasted with ‘omitting’ though 
it includes omission. Seo s. 32, supra. 

* To take order.*—^Thatis, to dispose of the |»ro|>crt^'in his possession or charge 
in such o xray ns to prevent danger, obstruction, or injury. The defendant was the 
owner and occupier of a vacant piece of land. lie had surrounded it by a hoarding, 
but peopl. threw filth and refuse over, and broke up the hoarding, so that the condi¬ 
tion of the land and the use to which it was put constituted a public nuisance. It 
wasl'.cld tlint it was a common law diitvoftheowner of the piece of land to prevent 
it from being so used as to bo a public nuisance. * 

•Property.*—Sees. 22, supra. 

‘Possession.*—Sees. 27, supra. 

^^^^crc obstruction was caused to a public svay b} the erection of a liut and 
not by the exposing of goods for sale in the said hut by the accused, who had rented 
it from the person who had raised the but, it was held that the accused could not 
be convicted of an offence under this section.* 

2. ‘ Causes danger, obstruction, or injury to any person in any public way 

or public line of navigation.'—Every iimauthorizod obstruction of a highway to 
1’ ' 1 *• ' 1 * .-»• -it . T*‘IS, it is an offence 

' • * ■ i • ^ A permanent 

• * •. ■ awful authority, 

... ,, . . lawful act and a 

« * 1 •< ’ . I . * 1 .• 1 ^ , , 11 , 1 . .f ,1 - I J-L 

I ■ . • 


Under tliis section it must be established that the act of the accused had caused 
‘danger, obstruction, or inury' to any particular person or class of persons ° Thus, 
the spreading of fisliing nets by the side of a thoroughfari in a town, when it did 
not cause obstruction to any particular person or persons, was held to bo no offence,* 
TPTicre the danger or obstruction is not caused to any particular person the person 
obstructing would be guilty under s. 290 and not under this section. * But in a later 
casotbe Madras High Court has held tliatwbcrothccvidenco showed that an obstruc¬ 
tion placed on a road must necessarily prevent vehicles from passing at all and 
foot-passengers from passing without inconvenience, it was a necessary inference 
that persons were obstructed and that it was not necessary to expressly prove that 
any specific individual was actually obstructed. * 

IThere the accused allowed a pricfcli-p ar fence, which formed a boundary 
between accused's yard and the road, to extend itself over a part of the road, and 
an obstruction of the road was thereby caused, it was held that his act was punish¬ 
able. The Court said: “Prickly-pcar is a plant which naturally extends itself 
very rapidly; and it is the duty of those who use it as u hedge by the side of 
a pubbe road to take care thattheroad is not obstructed by its growth.”* The 
accused, who had a toy shop, exhibited in the windows of their shop, overlooking 
a public road, certain clock-work toys during the Dis’ali festival. A largo crowd 

* Attornty-Oenenl v. Tod Htatley, [1897J (1882) 11 C L R. 462. The Chief Court of 

1 Ch. 660. Lower ^ 

* .Varain Adhikari, {1901) 8 C. W. N. 369. (1900)' • i 

» CrosB. (1812) 3 Camp. 224 « Rh 

* The United Kingdom Electne Telegraph * Vitappa c/iein, eup; L/rntBri Vhanara 

Co., (1862) 9 Cox 137. Kar, (1887) 14 Cal. 656. 

» Khader iloxdtn. (1881) 4 Mad. 236, • Vtnlappa, (1913) 38 Mad. 305. Seo 

Firappa Chetti, (1896) 20 Mad. 433; Jvgal /ifa«,(1920) 1 P. L. T. 604. 
i)a« X»afal, (1893) 20 Cal. 605; R««i JfaiAar • Palalvra Katherea, (1883) Weir f3rd 
Chatravarli, (1897) 25 CaL 276; Ram Singh, edo.) 140. 
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(ciUP. XIV. 


of peopJc collected on the road to witness the tojs; in consequence oi which there 
were dangerous ruahes, several persons were knocked don-n and great obstruction 
and danger were caused to those using the road. The accused were asked by the 
police to stop the exhibition hut they did not obey. On these facts, the Magistrate 
,conYicted the accused oi offences under this section and s, lU. It was heJd that 
there was obstraction, danger and injury to the persons using tbe public way, 
Which amounted to a public nuisance, and that the efficient cause of the nuisance 
was the act of the accused, inasmuch as in working the toys in the maimor they did, 
mir obj« ct was to^ attract a crowds and as they knew that a crowd would be attract¬ 
ed by what they did, they must- be regarded as having intended that consequence. * 

‘ Public way.*~-Sce e. 279, supra. 


' Public line of navlgatlsn.*—It is a nuisance to divert part of a public navigable 
rivet whereby the current is weakened and made unable to cany vessels of the 
same burden as it could before, or to lay logs of timber in it, or to erect a jetty so as- 
to interfere with the navigation, or to build a bridge over it has the same e0cct. ® 

An owner of land at the side of a public navigabk river has no right to erect 
on the bed of the river, for tbe benefit of hia oxvn trade, any structure, whether any 
actual obstruction to tbe navigation of the river will or irill not thereby be occasion- 
ed; and any benefit to his own trade is tco remote to be held for the advantage of 
the public generally, and so to justify the erection. ® On the trial for an indictment 
for a nurianee in a navigable river and common King’s highway, called the harbour 
of C, the erecting of an embankment in the waterway was held to be a public 
nuisance althougn the inconvi nience was counterbalanccd by tbe public benefit in 
some other way. * 

English cases.—A wagoner occupying one side of a public street in a city, 
before bis watebouses, in loading and unloading bis wagons for several hours at a 
time both day and night, kept one wagon at least usually standing before his ware- 
houses, so that no carriage could pass on t! at side of tbe street, was held guilty of 
nuisance ® "WTiere a person, having a house in a street, exhibited effigies ct his 
windows and thereby attracted a crowd to look at them which caused the footway 
to bo obstructed, so that the public could not pass as they ought to do, it was held 
that ho was guilty of nuisance. * WTiero a person removed the pavement and dug 
trenches in the roadway and footway of a public thoroughfare in order to lay down 
service pipes for the supply of gas from mains to private houses, it was held that 
this was not a temporary obstruction of the highway as might be necessarily inci- 
dental to the cnjo^Tnent of his jwopertv. ^ Where the nccusetl. for the purposes of 
profit to themselves, placed telegraph posts upon a highway, and did permanently 
keep them there, such posts being of such sizes and dimensions as to obstruct 
and prevent the passage of carriages and Isoraes or foot-passengers, it was held 
that the accused were liable for a nuisance. * The prisoner in the night time altertd 
the jKJsition of two arms of a semaphore signal on a railway station, so as to change 
the signal from “ all clear ” to “ danger " and “ caution,” respectively, and abo 
altered the colour of two distant signals on the lino from white to red, thereby 
changing the signal from “clear” to “danger.” The alteration caused a train, 
which would have passed tbe station without slackening speed, to slacken speed, 
and to come nearly to a stand. .Inothcr train going in the same direction, and on 
tbe same rails, was due at tbe station in ball an hour. It was held that tbe prisoner 


* .Vent SnUnuin, {IPII) 13 Bnm. Das Dalai, 20 00.5, 

L. IL 200. 1 JJom. Cr. C. 23. jCjwsf ‘ Hwtll. {1S03) 0 Ka«{ 427. 

•S'enr d Co. V CaJUrtr, HOU} 1 Ch. fi3l. e4l. * CarltD, |J830 « C. & P. ^ , 

» eth Kdn.. Vot I, n. 613. ^ ■f'Mf FeKlon and fjxit'jton Gat CO; (»’ / 

* .itt^nry Onntrat r Terry, (1674) L. It- 29 I» J (M. C ) 11^. r'aiieJ 

« (IWG( 4 Ad. A: EL 361. Ktnydom fUelnr TtUyrayk Co., (I*--/ ' 

I'ewii Ciandf^ Kar. (1S'>7) 14 C*!. <^'0- L. J (31, <’.) ICfl. 
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had obstructed a train. ^ A person improperly went on a line of railway, and pur¬ 
posely attempted to stop a train approaching by placing himself on the space 
between two linos of rails, and holding up his arms in the mode adopted by the 
inspector of the line when desirous of stopping a train. The driver was there¬ 
upon induced to diminish the speed from twenty to four miles per hour. It was 
held that this amounted to an obstruction. * 

PRACTICE. 

Evidence.—Provo (1) that the accused caused the danger, obstruction or 
injury in question. 

(2) That the same was caused by his act, or omission, to take order with 
property in his possession or under his charge. 

(3) That tho person put in danger, or obstructed, or injured, was then in a 
public way or public line of navigation. 

Procedure.—Cognizable—Summons—Bailable—Not compoundable—Triable 
by Magistrate, Presidency or first or second class. 

284. Wlioever does, tvith any poisonous substance, any 
Kegiigent conduct ■''<=*' ^ manncf SO raslt or negligent = as to en 

with respect to danger human life,’ or to be lilcely to cause hurt. * 

poisonomsuWa^. ^ 

or knowingly or negligently' omits to lake sucli order ® with 
any poisonous substance in his possessioo' as is .sufficient to guard 
against probable danger to iiuman life from such poisonous sub¬ 
stance, 

shall be punisliecl with imprisonment of either description 
for a term wiiich may o.xtend to six month.?, or u*ith fine which 
may extend to one thousand rupee.?, or with botli. 

COMMENT.^ 


substance, suiHces itself to impose upon him the duty of being careful, andho is 
criminally responsible if ho negligently omits to take such order with the substanse 
as is smificient to guard against any probable danger from such substance to human 
life, whether tho substance ho poison, or fire, or a combustible, or explosive sub¬ 
stance or machinery.. .It is not necessary to constitute an offence under that 
section, that tho negligent omission punishable under it should be followed by any 
disastrous consequences.”* 

This section proceeds on tho principle that carelessness, when sufficient in 
degree, is to bo regarded as criminal notwithstanding that it may not have 
occasioned hurt. 

1. ‘ Act.*—See s. 32, supra, 

2. * Rash or negligent.’—See s. 279, supra. 

3. * Endanger human life.’—^ee s. 279, supra. 

4. ’Hurt.’—See 8. 379, tn/ra. 

5. * Injury.’—See a. 44, supra. 

* Jo*tph UaiJUU, (1870) IL 1 C C. R. • Per Piowdsa, J., in no**in B<7, (16Sf) 

2SX. P- R. Xo. IG of IS81 

* i/an/y, (1871) L.,R 1 C. C U. 278. 
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. .,®' *?'“ order.*—Sens. 283, J«ynj. Where the aoraecd, a eeigcant 

in the pohee, took over a dcalc containing poisonous powders and other powders, 
waich xragbt easily be mistaken one for "the ot!*or, without taking any precaution 
wliatGver to guard against misuse of the poison, and tho'only order ho took Tvith the 
poison subsequently was to hand over tho key of the receptacle in which tho powdera 
were kept, to a subormnato official who by miatake issued some of tho poisonooa 
powders to a Deputy Inspector suffering from iorer, who took one of the powders 
and died, it was he^d that tbo accused was guilty under this section. ^ 

7. ‘ PossessiQn.*—-Sco b. 27, aupra^ 


PRACTICE: 

Evidence.—Provo (1) that the Bubctanco in question is poisonous, and, if 
taken, would bo dangorous to life, or likoly to cause hurt or injury. 

(S) That the aocusod did an act therewith, which endangered, or was Itkely 
to endauget, human life, or was likely to cause hurt or injury. 

(3) That he did euch act ra.shly or negligently. 

Or prove (1) as above, and further— 

(2) That the ac^cd was in possession of such substance. 

^ (3) That he ormttod to tako such order therewith, as was suffident to guard 
against a probable danger to human life thexefroai. 

(4) That such omission was negligent, or with a knowledge of such probable 
danger. 

Procedure.—^Not cognizable—Summons—Bajlable—Not compouedaWe— 

Triable by Magistrate, Presidency or first or second class. 


285, IVlioever does, ivitli fire or any combustible matter, 
0=3.01 any act' bo rashly or negligently^ as to endanger 
■withxoBperttofireor liuDiaii life,® or CO bc likely to cause hurt* or iujuiy’ 
oomtmtiWe mattor. to any Other person, 

or hnowngly or negligently' omits to take such order’ with 
any fire or any combustible matter in his possession* as is sufficient 
to guard against any probable danger to human life from such lire 
or combustible matter, 

shall be punished "dth impnsonment of either description 
for a term which may extend to .rix months, or with fine which 
may extend to one thousand rupees, or with both. 

COMMENT. 


Tins Beofion lurtler extends the provisions o£ tho preceding section. 


1. * Act.’—See 8. 32, siipro. 

2 * Rashly or negligently. ’—Bee 8. WSiJuprii. The section i» not appIicsWe 

•where the act of the seeused is wOW and u®t rash or negligent. Tho accused had 
a quarrel sritb his wife about eomo rice. He got angry, broke the crocket)-, and 
then -went out and set fire to the eaves of his bonse, thereby causing risk ol injun- 
to iionse-ownera in tbo neighbourhood but doing no actual niischiel. It rvas held 
that this eection svas not applicable as the prisoner's act was willal and not rash or 
neeKeeut. ’ The owner of a house in which a fire breaks oat cannot be convicted 
un'^et this section, trithout proof o! actual carelessness or an illegal omission from 
which rashness or negligence can he inferred.' 
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3. ‘Endanger human Ufe.*“Sco 8. 279, Aupra. 

4, ‘Hurt.*—Soo e, 319, infra, 

. 5. ‘Injury.*—^This worrl includes any harm illegally caused to tbo property 
•of any other person, and is not confined to injury to tbo person only. While a 
marriage procession was going on, the accused, who was one of the procession, used 
fire works on the road, wWch burnt two bundles of tbo straw with which a mandap 
(a temporarj' structure) belonging to tbo complainant was thatched, thereby causing 
him an injuni*. It was held that the accused was guilty under this section. * The 
accused was similarly convicted of negligent conduct with respect to fire or combus* 
tible matter, in that be was found smoking a bidi (cigarette) close to balf<pressed 
cotton bales lying close to tho pross^bouso in the compound of a company. ^ See 
8. 44, supra. 

6. * Knowingly or negb'gcntly.*—See a. 28C, infra. 

7. ‘ Take such order.*—See s. 283, supra. 

8. ‘ Possession.*—See s. 27, supra. 

CASES. 

Fire balloons.—Letting oil fire balloons has been held to be no offence. ^ 

English cases.—Keeping great quantiUea of gunpowder so as to endanger the 
safety of houses in tbo vicinity,^ or keeping of a dangerous, ignitable and explosive 
fiuid called naptha near dwelUng^bouses,^ amounts to nuisance. 

PRACTICE. 

Evidence.—Prove (1) that the accused did an act that endangered, or was 
likely to endanger, life, or was likely to cause hurt or injury. 

(2) That such act was done with fire or some combustible matter. 

(3t That such act was done rashly or negligently. 

Or prove (1) that the accused had in his possession some fire or combostibla 
matter. 

(2) That he omitted to take such order therewith, as was sufficient to guard 
against a probable danger to human life therefrom. 

(3) That such omission was negligent or 'with knowledge of such probable 
■danger. • 

Procedure.—Cognizable—Summont—Bailable—Not compoundable—Triable 
by any Magistrate-Nummary trial. 

PreveDtire powers. —See ss. 133 and 144 of the Criminal Procedure Code. 

286. Wlioever does, with any explosive substance,^ any 
NegUgent conduct SO rashly OF negligent!} = as to endanger human 
with respect to ex- life,® OT to be likely to cause hurt* or injury® to' 

,plosiyo subet^ce. perSOn, 

or knowingly or nealigently* omits to take such order’ ^vith 
any explosive substance in his possession® as is s-ufl&cient to guaid 
against any probable danger to human life from that substance, 


* yaiha LaUa. (186S) 6 B. H. a {Cr. C) 
67. 

* ErUTina, (1878) Unrep. Cr. C. 134. 

» yga Bo OaU. (1899) P. J. L. B. 628. 

* Taylor, (1742) 2 Strange 1167. In Ben- 
neU, (1858) 8 Cox 74, 28 L. J. (M. C.) 27, the 
prisoner had kept a quantity of fire vor^ for 
a long time but owing to the negligence of bis 
iserrant it caught fire and set to blaze a boose 


in which a person was burnt to death. It was 
held that the prisoner coold not bo convicted 
... . 


(1885) S. J. L. B- .337. 


i 

^o Bo, 



hAVt or OtllWES. 


[oBip, m. 
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6. * Knowingly or ncgiigenlty.'—Boo s. 286, supra. 

7. ‘ Toko such order.’-—Soo ». 283, aupm, 

8. • Possession,'—Soo b. 27, supra. 

9. ‘ Or under his taro.’—Theso words would indado an 
.lacciiBiiioa. Tho ojrprcssion used in s. 283 is ‘ undo; his chargo. ’ 


ongmeoT, sad aii 


PJIACTICE. 

... ^Provo (1) that tho accujod did on act that oadangered, or was 

iJkeiy to endanger, UiOy or was likely to caaso hurt or injury. 

(2) That such act was dono with a laBcbbiDry. 

(3) That such act was dono rashly or nogJigontly. 

Or prove {!) that tho accused had in hU possession or under hb care soma 
machinory. 

(2) That ho omitted to take such order thorewitb m was sufficient to guard 
-against a probablo dangor to human life thorefrom. 

(3) That sucli omtsaioa was noghgont or ^vith knowledge of such probable 
danger. 


Procedure,-~Not cogntzablo—Suinmon3~-BailabIe—N o t compoundsble— 
Triable by Magbteato, Presidonoy, or first or second class—Sammary trial. 


288. Whoever, in puUiog down or repairing any bnilding, 
Neglige.. rouduBt or ne^hgcuHy’ omite to fcafee 

with napoct to poll- oroor With that biuidiDg as is sufficieat ‘ to giiam 
S! against any probable danger to human life from 

g ‘“s*' the fall of that building, or of any part thereof, shall 

be punished with imprisonment of either description foi a term 
which may o.xtend to six months, or with fine which may extend 
to one thousand rupees, or with both. 

COMMENT. 

This section deals with negllgont conduct irith respecst to pidling down or 
repairing buildings. If a building is situated on a public way and is in a dangerous 
condition and likely to injure persons using the wav then s. 283 will apply and not 
’this section. 


1. * Knowingly or negligently.’—See s. 286, supra, 

2, * Such order a* is sufficient.'—^The degree of care required by this aectioa 
will vary in proportion to the actual necessity of the case. If the building la 
in a populous place more care will be neceesarj’than when it is in a place loss 
frequented by people. 

PRACTICE, 


Evidence.—Prove (1) that the accused was pulling down or repairing a budding 

(2) That he omitted to take sufficient order therewith to guard against s 
probable danger of the fall thereof, or any part thereof. 

(3) That such faU would probably endanger human life. 

(4) That such omission was negligent, or with knowledge of such probable 
danger. 

Procedure.—Not cognizable—Snmmoas—"Bailable—Not corapoiradablo"” ^ 
' Triable by Afagistrate, Presidency, first or second class—-Triable summarily. 


289. Whoaver knowingly or negligently * omits to take stzdi 
, , , oidei - -with anv aaimal * in his possession ns 

t lo"«S- is sufficient to guard against any profaabic danger 
—’ to human life, or any probable danger of grievous 


-nisi. 
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hurt® from, such am'mal, shfill be punished with imprisonment of 
either description for a term which may extend to six months, or 
with fine which may extend to one thousand rupees, or with both. 
.COMMENT: 

This'section’deals with the"improper or caraless managemont'of animals. 

1. ‘ Knowingly or negligently.'—Tho offence consists principally in a knowing 
or negligent omission, and not merely in an omission which is not an offence. ^ See 
Comment on a. 286, supra. 

2. * Take such order.*—See s. 283, supra. 

3. ‘Animal.’—See s. 46, supra. This section does not refer to savage animals 
alone, but to any animal, e.g., a ponj, * or a dog. * 

In the case of wild and savage animals, a savage or mischievous temper is 
presumed to be known to their owner and to all men as a usual accompaniment 
of such animals; and, hence, a positive dutyis cast on the owner to protect the 
public against the mischief resulting from such animals being at large. Anyone 
who keeps such a wild animal as a tiger or a bear, which escapes and docs damage, 
is liable without any proof of the animal’s ferocity. In such a case it may be said 
res ipsa loquitur. 

In the case of animals which are tame and wild in their general temper no 
mischievous disposition is presumed. It must be shewn that the accused knew 
that the animal was accustomed to do mischief. Some evidence must be given 
of the ozistonoe of an abnormally vicious disposition. * A single instance of ferocity, 
oven a knowledge that it bas evinced a savage disposition, is sufficient notice. ® 

“ Before the owner or keeper of the amo^ can be convicted under this section, 
it must bo made out that the animal was known to be ferocious, and that it was 
negligently kept. It is, however, not necessary to ehowtbattboanimalbadactually 
bitten or injured another person before it bit or injured the complainant; it would 
bo enough to show that, to the knowledge of the owner, it bad evinced a savago 
disposition, eg,, by attempting to bite.”* Where the accused’s buffalo attacked 
tho complainant’s buffalo and injured the latter by breaking its log, be was held not 
guilty of this offence as there was no evidence to show that the buffalo was of a 
savage disopsition as against human beings. ’ AVhere a person was injured by a 
buffalo, wbicb was known to be a dangerous animal, the herdsman who was present 
andfailed to avert tboinjuiy and the owner of the buffalo were held tobave commit¬ 
ted an offence under this section. * 

4. ‘ Possession.’—See s. 27, supra. The animal must bo in the actual posseo* 
sion of the person against whom a charge is brought under this section, whoever 
may be the owner of it. ^Vhero the accused, a borsekeoper, harnessed his master’s 
horse, put him into his carriage, and then went away, lea\'ing the horse and carriage 
standing in the road of the compound of his master’s bouse, without any justiffco- 
tion, it was held that the accused had committed an offence under this section, 
since the horse was not the less in tbe actual possession of the seiv’ant, because it 
•was for some purpose in the constructive jmssession of bis master. • A bull was let 
loose by tho father of the accused some years ago. On its becoming viaous it was 
ordered to bo shot. Tho accused having claimed its ownership was convicted of 
this offence. It was held that it could not be said that tbe animsl was in the 

» (18C6) 5 W. R. (Cr. L) a Sth Edn.. p. 35t. 

» CAani J/aMh(18T2) 19 W. R. (Cr.) 1. • Per MelV«. J. C. In Thatlra Aui,e 

• Mff. Shv* Zin V. ilg. Po -Vpro, (1923) (IS«) S. J. L. B. 353. 

2 B. L. J. 8. » (1881) Uarep. CV. C. 197. 

« (IRSO) 1 Weir 23S j Dala- r SntU. {199SJ • Slamljy. (19-J6) 3 X. L R. 1*J. 

Z K. B. 825; Zoityry t. IFafl-er, [1911J A. C. • .V«lAa Perv. (1881) Cr R. ApnJ Je8I 

10. Unwp. O. C. 1C3. 

• Si*e the kutbor'e •'The La» of Tort*,'* 



Law ornuMir*? 


fcirAi' xrv. 


1ho';„,h„rV )i„hlli,y in "''’"r 

merely l.y relerenee t„ other i,a<s.,s.., i„' He l,m,V ir) el, , "■ 

a ol ”-ir r ^ 

in>:ant’‘e‘'ment'^'^'"l.';,V.l!'' f;""'''*"" ''"'l""''••^■ I'nimings, nn.l engrar- 

^ ^ Afo nrvrr conjlderwl ol>sc<*ne. 

<h;aJI.e^inn''Tr‘''''i'° "wL-ofort will not fall under 

on tide Inldee/ "7 '" '<> "?'•• ''''■ oheervations of an Knglisli author 

fomr wnmir't ‘ 1 . ■"'hero cooliej wear noat to notiung and 

r -«..7 /i " w* thclf clmnn^, men nnd women Tre.iring costumes which 

j 'c ^‘en up for, if wnlkini; in I’iccntlily, it seems absurd to saj that 
K ^ ^ nu(io lire in fliemselx'es ohscene.’’ Jiut pictures of a bawdy 

rac or, if filthy ti.*| <li5ynstmy, will bo considerwl obscene. 

Advocating checks do conception.—-Tlierc is nothing obscene in advocating 
cnocka to conception, or in the explanation of what ll»osc checks ore, or in the mere 
statoniont of the places where, and the prices nt which, they can be procured, * 
Purchase to entrap the seller,—The sale of an obscene print to a person in 
pnvoto, ho haying in the first instance re<]ucste<l that such prints should bo shown 
to him, his object being to prosecute the seller, is snfiiciwit to 8ust.aia the charge.' 

Liability of a newspaper proprietor for the act of his servant.—The mere fact 
that n person is the projirietor and publisher of n newspaper is not sufficient to render 
him criminally liable in rcsi>oct of matter inserted therein by one of his servants. 
There must bo a distinct finding that tbo matter complained of was inserted by 
tho order or owing to tlie negligence of the proprietor. * 


CASES. 

A society called “ The ProtesfaDt Electoral Union ” e.x])osed for sale at their • 
■office a pamphlet ontitK'<l “ Tho Confessional Unninshed,'* shewing tho depravity 
■of tho Romish priesthood, tho iniquity of tbo coafossional, and the questions put 
to females in confession. Tho pamphlet consisted of extracts from the works of 
theologians on tbo doctrines und discipline of tho Church of Rome, and particularly 
on tho practice of auricular confession. The pamphlet also containod'a preface 
and notes and comments condemnatory of tbo tenets and principles of the authors 
of the work from whicli the extracts were made. About ono-half of tbe pamphlet 
related to casuistical and controversial questions, but tho remainder of it was 
obscene. A member of the Society kept and sold these pamphlets. It was held- 
that the publication of such a pamphlet wos an offence as the inevitable effect of 
■the publication must bo to injure public morality.® Subsequently to this case, 


^ Khcrodt Chandra Roy CAojfi/Aury, (1911) 
.SDCa'. .^77; Ohulam //owe/n, (lOlti) P R. 
No 6 ot 1917. 

• • Vishnu Krishna Puranik, {1912) 15 
Pom. L. R, 307, 2 Bom. Cr. C. 68. 

* ThakarDatt, (1017) P. R. No. 25or J0l7. 

* 21antripragada ^arXandsyaiu, (1916) 22 
31. L.T. 1C0;6L. W.237. 

* Thakar Patt, sup. 

* Framji D. TaraporeicaUa, (1892) Unrep. 


o.acso. 

’ Uarlile, (1845) 1 Cos 229. 

• Mohanitnad J/oAsin, (1890) 10 A. 17. N. 
176; Jrumfns .Afi, (1905) P. R. No. 35 of 
1905. Soo De Marny, [1907] 1 K. B. 388, 
where tho accused inserted an adrertJsemeiR 
relating to tho ealo of obscene boots ana 
phot(^raphs. 

• » l/icihn. (1868) L. R. 3 Q. B. 3G0. 
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a pamphlet vr&% published giving a correct report ol tbo trial ol one G for soiling 
“ Confpsrional Unmasked," but setting out that work in full. It was held that tho 
pamphlet, though a report of judidal proceedings, was an obscene book. * A 
pamphlet which ridiculed tho Head Priest of the community of Bobras and which 
abounded in passages expressing or presenting to tbo mind or view somotbing 
which delicacy, purity and. decency forbade to be expressed or exposed came 
within the pura*icw of this section. * 

Tbo accused published a pamphlet containing a series of quotations from 
the Koran with his comments. There were several passages in It of an objectionable 
nature but there was one relating to tho Virgin Marj' which was por.'crtod by tho 
incompleteness of tho quotation and commented on in a very ofTensive form, the 
language employed being not such ns might bo used in a bona fde controversial 
treatise. It was held that ho was guilty under this section. ^ 

PRACTICE. 

Evidence.—Prove (1) that tbo book, cto., is of an obscene nature. 

(2) That the accused— 

(а) sold, let to hire, distributed, publicly exhibited or in any manner put 

into circulation, or for purposes of sale, hire, distribution, public exhibition or 
circulation made, produced or had in his possession any obscene book, pamphlet, 
paper, drawing, painting, representation or figure or any .^Ahor obscene object 
whatsoever, or J' 

(б) imported, exported or conveyed any obscene object for any of tbo pur¬ 
poses aforesaid, or knowing or having reason to believe that such object would 
bo sold, let to hire, ^stributod or publicly exhibited or in any manner put into 
circulation, or 

(e) took part in, or received profits from, any business in tbe course of which 
be knew or had reason to believe that any such obscene objects were for any of tbo 
purposes aforesaid, made, produced, purchased, kept, imported,exported, conveyed» 
publicly exhibited or in any manner put into circulation, or 

(dj advertised or mado known by any means whatsoever that any person 
was engaged or was toady to engage in any act which was an offcaco under this 
section, or that any such obscene object could bo procured from or through any 
person, or 

(e) oSered ot attempted to 4o any act which was an oHenco under this 
Section. 

Procedure.—Cognizable—Warrani—Bailable—Not compoundablo—Triablo 

by Magistrate, Presidency ot first class. 

Power of destruction, —On a conviction tbo Court may order the destruction 
of all tbe copies of tho thing in respect of which tho conviction was had. * 

Charge-— A charge under this and s. 394 should be made specific in regard to tbe 
representations and words alleged to have been exhibited and utter^, and to 


, u ....... ...j 

meaning of those sections. Wbeto no such specific decision has been given, tho 
ffigh Court, if the case has been transferred, may either try the case de novo or 
dismiss it on tbe ground that the Magistrate has come to no finding on which tho 
conviction can be sustained. ^ 


* SUele V. Brannan, (1872j L. R. 7 CL P. 
261. 

* Held by Hayward J. {Shah J., dissecting) 
m Rahimatalli JI. iluUa. (1919} 22 Bom. 
L R. 166, 5 Bom. Cr. a 175. 

73 


• Ilari Singh, (1905) 28 All. 100. 

• Criminal procedure Code, s. 521. 

• Vpendronath Doss, (1876) 1 Cat 356 1 
iliJItn St, (1884) S. J. h. B. 262. 
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LAW or CRIMES, 


foltAP. XIV 


Punlshment_Thi! ecotion. rays nothing'iilout intention or nbout medies 
Morls or about agency of distribution or about immunity bceanso'only'coMrcte 

‘ 1': iS'Enobjcctionsble s^biit these 

points ne\ erfclickaa indirectly alTeci tlie gttanlwn of punwhtnont. ^ 

293. Whooycr sells. Iota to liire, distributes, exiubits or] 
circulates to aiij' person under the age of tivcaity 
BOTno°'o'i,joiia °to “"y obscene object' as is referred to in 

young jieraom. tile last preceding section, or offers or attempts 
_ so to do. shall bc'puuisbcd with imprisonment of 
either description for a term which may extend to six months, or 
witli fine, or with both. 

COMMENT. 


This section was insetted by a. 3 of the Obscene Publioatiom ActfPIII of 1925). 
It merely enhances the punislimcnt vrhoro the obscene objects are sold, etc,, 
to persons under the ago of twenty ycara. 

“ In the final Act of the Internationa! Conference which drafted the convention, 
it was stated that the eonfcrence generally was of opinion that the “oSences of 
offering, delivering,'filing or distributing obscene objects must be held to have been 
aggravated when ffi)mitted in respect of minors. The Council (of the Leagtic] 
consid'ired that it wa)A-i bo preferable*to leave each State free to fix the ago under 
which a person should 'bo considered to be a minor for the purposes of this 
provision.” 3 \ ^ 

The principle of this iccommendation has been given effect to in this section, 

^ PRACTICE. 

Evidence.—Provo (1) tliat the book, etc., is of an obscene nature. 

(3) That the person to whom it was sold, etc., or offered or attempted to be 
sold was imder the age of twenV years. • • 

Procedure.—Cognizable—Warrant—Bailable—Rot comiJOUndoble-^Triable 

by Jlagiatrate, Presidency, or fir» or second ebss. 

Power of desfructfon.-—On a ywnviction tho CoJirt may order the destruction of 
all the copies of the thing in rweet of which the conviction was had. * . 

^Vlioever, to tho annoyaiice^ of ofcliors,-- 

(a) does any ohsceno act - in any public place,® or 

(b) sings, recites or utters any obscene songs,^ ballad or words, 

in or near any public ])lacc, _ ,. 

shall )jo* punished wth iniprifioninent. of either descripticn 
for a term which may extend to three months, or with fme, or with 
both. 

C 0 JI31 E R T. * . . 

Objcct.—Thia section was substitutod for the original section by Act Iff 
of 1895,8. 3. Tim object of tho first clause w to meet a case of indecency common 
in the Presidency of Madras. It baa roforonco to an unroported case in that Presi¬ 
dency. 

1. ‘ Annoyance.'—Unless annoyance is caused tho act will not bo ppnishaUo. 
There must be definite oridenco that annoyance was caused to a particular person 
or persons in general. 


» Tkjirir Zktit. (1917) V. 3- No. 25 ef IglT. 
» Statemsnl of Objww aad Reasocr, GatefU 


1024. Pari r, p. 120. 

• C^islinal Prowlar® Ccd«, «. 531. 
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2. * Obicene ic(.*—Indecent exposure of one’s person or sexual intercourso 
in a public place vrill bo punished under this eociion. 

3. ' Public place.*—Seo Comment on s. 1D9, *i/;jrn, as to the meaning attached 

tothisex|>res8ion. ^ Acts such ns indecent exposure of one's person in an omnibus,* 
in a pubhe urinal,* or in a place whore the public go,* will fall under this section. 
In England it has been held that an indecent exposure in a place of public resort, if 
actually seen by only---**•-* —--•• ■ 

a common nuisance. * • 

offended by it, and so 

indecently on a roof at the back of a house so as to bo visible to persona in the back 
premises of many other houses, hut not so os to bo capable of being scon from any 
placo open to the public, and seven persons in one house saw the exposure, it was 
held that ho could he convicted for bis act. • 

4. *Song.*—A hvni is not necessarily an obscene song. It may bo, and 
often it is, so, but it must bo proved that the words of it are actually obscene before 
a conviction can bo supported under this section. * 

rilACTICE. 

Evidence.—Provo (1) that the accused did some act; or that tho accused 
sang, recited or uttered any obscene songs, ballad or words. 

(2) That this was done in or near a public place. 

(3) That it was of an obscene naturo. 

(4) That it caused annoyance to others. 

Procedure.—Cognizable—Warrant—^Bailable—^Not compoundablo—Triable 

by any JIagistratc. 

A conviction imdcr this section for uttorinfe’ on obscene abuse in a public 
place may amount to a conviction for an offence involving a breach of the peace 
within tho moaning of«. lOG, Criminal Procedure Code. ® 

Omission to set out obscene words in evidence.—Whore the obscene words used 
by tl 0 accused wore not sot out in the evidence, it was held that the omission waa 
not a sufficient ground for setting aside a conviction. * 

Sentence.—A sentence of three months’ rigorous imprisonment for using 
obscene language in a public place is unduly severe. 

294-A. Whoever keeps anyoffice or place for the purpose of 

Keeping lottery- drawing anv lottcr)' * not authorized by Govern- 
ment" shall be punished ^vith imprisonment of either 
description for a term which may extend to six months, or mth fine, 
or with both. 

And Avhoever publishes ® any proposal to pay any sum, or 
to deliver any goods, or to do or forbear doing anything for the 
benefit of any person, on any event or contingency relative or 
applicable to the drawing of any ticket, lot, number or figure in 
any such lottery,* shall be punished with fino which may extend to 
one thousand rupees. 

* Seo also Oovirul Ventaluh Talfi, (lOOS) • W-*'*- p,, r. 

10 Bom. L. R. 1047. ... ■ . , ■ 

* CAarles Holmes, (1853) 22 L. J. (M.C.) ■ • ,.. 

N. S. 122. ■ . ■ . . . « 

* Harris, (1871) L. R. I C. C. R. 282. (Or. U) 25, ■ . • 

* n'ellard, (1884) 14 Q. B D. 63 ; Saun- • J/i Han Ya, (1004) U. B, R. fp n 1 4 

dtrs, (1875) IQ B. D. IS. • Karasamma, (1882) 1 Weir'25! 

»• PorliBrn, (1923) 2 B. L J. 9$. 




tAW OP CliWiU 


[CBAF. m. 


hPQ 


cow J 1 JJIf T. 

rife Acclmi WAS inscrtat bj- Act XXVJI of 1870, ». 10. A loltccy stands 
Oil tlio sarao footing ns gnmblmg heoauso both ol them ate games of cbanci 

hvovy lotiary is oUhct nuthorhiod or not nutl-orizjd bv Government Tie 
ficctioii docs not touch uuthorircd lotteries, but intends to save pconje from the 

.. ■ . ■. ■ . * . omces or places 

, ;‘ any advertise meat 

. ' ■ . ’ • •" *' any office being kept in 

' ; '■ • . ■•■...• lorizcd by Govemmont is veiy small 

tnaeca, iJut people not subject to our iatvs may contrive to, open offices for that 
ptirjKisc out of British Iiidia^ but stHI near our oiva doors—at Navsari or Daman 
tor instance, and then send advertisement to all tbo iridefj circuiated neivspapors 
throughout British Ifl’din. In that case, if tbo section vere to bo narroivJy construed 

ftS appJVinC onlv to lottoriM in Iia /ImWh 5rt‘7tr}l?a)i Tn<^><i +>ii, nliin/.f. n<mA<^ n¥. liv 


o lemptanon uy sueb publications, would bo very nearly, if not utterly, 
iiwwuwKu. The words of this section lire wide enough to include foreign lotteries, 
nnd Wo havo no reason to suppose the Legislature intended to exclude advertise- 
tnants relating to thorn from the operation of s. 29b-A.”* 


Ingredients.—Tho first part of tbo section deals with keeping a lottery office. 
It has two essentials:— 

2. Keeping of any office or pfaco for tbo purpose of drawing any lottery. 

2, Such lottery must not bo authorized by Government. 

Tho aacoad part of the aaetioo deals with the publisher of any proposal regard¬ 
ing a lottery. 

1. ‘ Whoever keeps any office or place for the purpose of drawing any lollery.* 
•—The fact that an association of persons, tbc businoss carried on by which is in 
the nature of a lottery, is registered, does not exempt the persons keeping tbo 
office from liability under this section. ^ 


* Keeps aoy ofDce or place *—The offonco is the keeping' of an office or place for 
the purpose of a lottery. Using a place onco is not keeping it tot tbatpurpwo. 
In order to constitute a keeping there raust'bo somctliiug habitual. ^ The lueraocrs 
of the committee of a elub who exercise full control over cjub matterB, ‘inidusivo of 
the premises, 'keep’the protawes of the cinb. * 

The words “ office or place ” for the purpose of drawing any lottery 
nn office or jilace intended to be the scene of the actual drawing of tbo lott«y, and 
do not include au office or place kex>t only for the correspondence and other v.ow 
connected with a lottery advertised “os going to be in some public place, to be 
selected later on,‘’« It is, however, not neces.sary that the place should'ho kept 
solely for tbe purpose o! drawing a lottery. * Where a house is kept open for a 
double purpose, ciV., ns an honest social club for those who do not desire to play, as 
Well as for the puiyose of gaming for those wlio desire to pky, it is a bouse opened 
ondkept for the purpose of gaming, and it is not necessary to show that the house w 

Used exclusively forthe purpose of drawing a lottery.'* 

Clause (1) applies to cases in which jt is shewn that tVe accused did keep an 
office where they carried on the necessary prcliminarj* work for running s lotUiy 
and received the lottery moneys, and which they hdd out to tbo public aa 118 
place where the lottery would finaJJy be drawn. It is not necessary that tae 
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lottery should.to actually drawn. It is enough if all tho preliminary work is 
carried on and monies are received for the purpose of a lottery. 

‘Lottery.’—A lottery is a game of chance in which tho event of cither gain 
or loss of tho absolute right to a prize or prizes by the person concerned is made 
wholly dependent upon tho drawing or casting of lot. * A lottery is a distribution 
of prizes by lot or chance.* It makes no differenco that tho distribution is part of n 
genuine mercantile transaction. * Where a scheme has for its object tho can}'ing 
on of a legitimate business, the fact that it provides for the distribution of its pro- 
6ts, in certain events by lots will not vitiate the scheme; and make it a lottery. ® 

■ Tho principle underlying a lottery is that there should be a distribution of 
prizes determined solely by chance; but if the results of the lotteries are such 
that no prize at all is distributed and the organiser of the lottery pockets the whole 
of the stakes adventured tho transaction docs not cease to be a lottery. The 
actual distribution of a prize or prizes and contribution of tho whole stake by the 
adventurers are not essential, the essential factor in the case is that there should 
be a scheme for distribution of a prize or prizes to be determined solely by 
chance and if chance so decrees that no prize is to be distributed to the adven¬ 
turers and the stakes are to bo appropriated by tho organizer of the lottery, tho 
scheme is none tho less a lottery. * 

The necessary effect of a lottery is to beget a spirit of speculation and gaming 
that is often productive of serious evils. 

A transaction is not necessarily a lottery simply because a matter of whatever 
kind is agreed to be decided by lot. Where twenty persons agreed that each 
should Bubscribo 200 rupees by monthly instalments often rupees, and that each 
in bis turn as determined by lot should take the whole of the subscriptions for one 
month, it was held that the agreement was not illegal 

AgTttmtot lot eotitribuUoas to be piU by lot U not lottery —An agreement whereby 
a number of persons subscribe, each a certain sum, by periodical instalments, 
with tho object that each in bis turn (to be dccid<d % lot), shall take the whelo 
subscription for each instalment, all such persons being returned tho amount of 
their contributions, the common fund being lent to each subscriber in turn, was 
held to bo not illegal,® Dointiff and defendant promoted a “cbit-fund.” A 
capital fund of Us. 500 a’ month was raised by 600 subscribing each one rupee per 
month. At the end of tbe moiitb, there was a drawing by lot and tbo subscriber 
who drew the ticket was paid Its. 60 and bis connection with tho transaction forth¬ 
with ceased. This process was repeated month after month, till the end of the 
49tb month. At tho end of the 60th month, each of tbo remaining subscribers 
was paid Its. 60 and the stako-boldcrs divided tbo profit and the fund was 
dissolved. Defendant executed a promissory-note to tho plaintiff, for money duo 
on a settlement of accounts, in respect of this transaction, riaintill filed a suit 
on the proinissorj’*note, but tbe same was dismissed as not being maintainable, tho 
I ‘ ‘ ■ I • ' cld that the transaction waa not 

«i ! ■. -.■ ■ ■ • ■ . - • . S 

2. ' s (i"... i' . ’ ttcr}*mu3t have been authorized 

by the Indian Government. It would not be sufficient to show that it has been 
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Tliis scetioii was insctiwl by Act XXVII of 1870, s. !0. A lotfcty stands 
on tho saroo footing ns gambling because both of thorn ato games of chance. 

■ _ Every fottory is either mitburizcd or not nuttoriztd by Govornment. The 
section does not touch nutberizod lotteries, but intends to save people from the 
efforts of those not outliorizod (1st) by prohibiting the keeping of offices or places 
for drawing thorn, and (2ndly) by prohibiting tho publication of any advortisement 
relating to them. After tho first prohibition, the chance of any office being kept in 
Bntisli India for drawing lotteries not autliorized by Government is very small 
indeed. But people not subject to our lows may contrive to. open officea for that 
purjJoae out of Britiab India, but still near onr own doors—at A’’av8ari or Daman 
for instance, and tben send advertisement to all tbo widely circulated neWipapera 
throughout British Iridia. In that case, if the section were to bo narrowly construed 
as applying only to lotteries to bo drawn in' British India, the object aimed at by 
tbo acoond prombitlon, to prcvtnt the mischief of people in British India being 
drawn into temptation by such publieations, would bo very nearly, if not utterly, 
defeated. The words of this soction arc wide cAougb to include foreign lotteries, 
and Wo have no reason to aupposo tho Dcgislaturo intended to exclude advertise¬ 
ments relating to thorn from tho operation of s. 291-A 

Ingredients,—Tho first part of the section deals with hooping a lottery office- 
It has two cssontials;— 

1. Keeping of any offico or place for the purpose of drawing any lottery. 

2. Such lottery must not bo aothorizod by Government. 

Tho second part of tlio section deals with tbo i)ubJisber of any proposal regard¬ 
ing a lottery. 

U * Whoever keeps any office or place for the purpose of drawing any lottery.* 
—The fact t!:at an association of persons, tbo businoss carried on by wbwo » m 
the nature of a lottery, is registered, docs not exempt the persons keeping the 
office from liability under this section. * 

•Keeps any offlee or placs/—-The offence is the keeping of nri offico or place for 
th'* purpose of a lottery. Using a place once is not keepiug it for that purpose. 
In order to constitute n keeping there rausTho Bomothing habitual. ® The members 
of the committee of a club who oxerciso full control over efub matters, 'inclusive ot 


the yzemiseSi *keep'the premises of the duh. * 

The words “ office or place " for the purpose of drawing any lottery 
ttu offico or place intended to be the scene of the actual drawing of the lottery, an 
do not include an office or place kq»t only for tbo correspondence and other 
connected with a lottery advertieed “as going to be in some public ^ 

selected later on.”^ It is, however, not necessary that tho place should‘he kept 
solely for the purpose of drawing a lottery. ® Where a bouse is kept open tor a 
double purpose, vis ,, as an honest social club for those who do not desire to pia_>, a 
Well as for the purpose of gaming for those who desire to play, it is a bo\we open 
and kept for the purpose of gammg, and it is not necessary to show that the house a 
used exclusively for the purpose of drawing a lottery. ^ . 

Clause (1) applies to cases in which it is shewn that tbe accused did keep an 
offico whore they carried on the necessary prcliminao’ work iorTunnmg o Jotu^ 
and received the lottery’ moneys, and wbi^ they held out to the public es 
place whore tbe Jotteiy' would finally be drawn. It is not necessary thax tae 
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lottery should.bo actually dra^vu. It is enough if all tho preliminary work is 
carried on and monies are recoivod for tbo purpose of a lotterj'. 

‘ Lottery.’—A lottery is a gamo of cliaucc in wliicb tbo event of either gain 
or loss of tho absolute right to a prize or prizes by tlie person concerned is made 
wholly dependent upon tho drawing or casting of lot. * A lottery is a distribution 
of prizes by lot or chance. ® It makes no difftrenco that the distribution is part of a 
genuine luercantilo transaction. * IVhero a scheme has for its object tho carrying 
on of a legitimate business, the fact that it provides for tbo distribution of its pro¬ 
fits, in certain events by Jots will not vitiate the scheme; and make it a lotterj*. ® 

. The principle underlying a lottery is that there should he a distribution of 
prizes determined solely by cbancc; but if the results of the lotteries are such 
that no prize at all is distributed and the organiser of the lottery pockets the whole 
of tho stakes adventured the transaction docs not cease to be a lottery. Tho 
actual distribution of a prize or prizes and contribution of the whole stake by the 
adventurers are not essential, the essential factor in the case is that there should 
be a scheme for distribution of a prize or prizes to bo determined solely by 
chance and if chance so decrees that no prize is to bo distributed to tho adven¬ 
turers and tho stakes are to bo appropriated by the organizer of the lottery, tho 
scheme is none tho less a lottery. ® 

The neceasaiy effect of a lottery is to begot a spirit of speculation and gaming 
that is often productive of serious evils, 

A transaction is not necessarily a lottery simply because a matter of whatever 
kind is agreed to bo decided by lot. Where twenty persons agreed that each 
should subscribe 200 rupees by monthly instalments often rupees, and that each 
in his turn as determined by lot should take tho whole of tho subscriptions for one 
month, it was held that tho agreement was not illegal. ’ 

Agreement for contributions to be paid by lot b not Jetiery-—An agreement whereby 
a number of persons subscribe, each a certain sum, by periodical instalments, 
with the object that each in his turn (to be decided % lot), shall take tho wbelo 
subscription for each instalment, all such perrons being returned tho amount of 
their contributions, the common fund being lent to each subscriber in turn, was 
held to be not illegal.® Plaintiff and defendant promoted a "chit-fund.*' A 
capital fund of Rs, 500 a* month was raised by 600 subscribing cacli ono rupee per 
month. At tho end of the month, there was a drawing by lot and tbo subscriber 
who drew tho ticket was paid Rs. 50 and bis connection with tho transaction forth¬ 
with ceased. This process was repeated month after month, till the end of tho 
49th month. At the end of the 60tb month, each of the remaining subscribers 
was paid Rs, 60 and the stako-bolders divided tho profit and tho fund was 
dissolved. Defendant executed a promissoiy-note to the plaintiff, for money duo 
on a settlement of accounts, in respect of this transaction. Plaintiff filed a suit 
on the promissory-note, but the same was disoussed as not being maintainable, the 
chit-fund itself amounting to a lottery. It was held that the transaction was not 
a lottei}’ and the plaintiff's suit was maintainable.* 

2. * Not authorized by Government.—The lottery must have been authorized 
by the Indian Government, It would not be sufficient to show that it has been 
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Amencan Miamei. Several packets contained a half-pcrmy in addition to a fair 
penny 'J’"™ There had been no advertisement as to these inclosntcs. 

U ms had that H Was gudty of keeping a lottery, t The proprieter of a paper 
conducted cojnpctjtjona m tie following manner: A sentence ms inserted in tie 
paper with one word inissing; intending competitors were required to cat 
out a coupon ^attached to the paper, to rmle the missing word on the 
^ ' ' . ■ ■ * . ' * ■* ! ^ n, to the proprietor. 

.. ■ ■ of the competition. 

.^y' '. . ' ' ■■■:•"' ' ' titors. . Jt was heJd 

that the competitirn constituted a lottery. * A publican arranged at bis beerhouse 
a swtepatake on a conung horse race. There were sixty-one entries, each person 
paying 6a. to the publican. Three prizes of 15 s,, 10 s. and 5 respectively, were 
offered by the publican on the result of tbo race; and one of the conditions of the 
sweepstakes was that the person who won the first prize should pay the publican at 
Ibo beer house for two gallons of beer to be consumed in his house, tlie person who 
won tho second prize sljould pay for one callon, and the person who won the third 
prize should pay for two quarts of beer. Tho winners of the prizes W£ro ascertained 
by a drawing at the beer house, and the prizes were given by the publican to tbo 
winners, less the price of the beer which was deducted by him from the prize?. 
It waa held that the sweepatake was an illegal lottery. * 

The proprietors of a weekly ncwspa~ - *•.*."'*'* ►'i pTatui- 

tously among members of the public; * . • . find 

thewords,”Keopthis,itmaybe worth/.N*’ ’ ’ s-Iayj" 

tbo winning numbers, which were arbitrarily selected by the newapapoe proprielons 
end wore unknown to the distributors, wero published weekly in the newspaper. 
There were no coupons, and it was not occessury that the boldw of a medal should 
purc^ao a copy of the paper as a condition of receiving a prize; information as to 
tho winning nombere could be obtained without charge at the office of tho news* 
paper. Tho object of the scheme was to induce persons to inspect or buy tho paper, 
and the circulation in fact increased considerably during the progress of the scheme. 

It was held that, although it was possible for an individual holder of a metJal to 
obtain a prize without paying any'tbing for his chance, tho medal-holders as a body 
collectively contributed sums of money to the fund out of which the money came 
for the prizes, and that the sebemo was a lottery. • 

Tickoffl, each bearing a different number were sold lor G d. each upon the terns 
that tho purchaser of tho tickets bearing o number to bo subsequently drawn by 
an indopendeat person should bo entitled to a htcycla as a prize. The bicycle was 
presented as a gift by a firm of cycle manufacturers for the purposes of advcftuv- 
mont, no part Sf tbo money paid by tho purchasers of the tickets being used for 
acquiring tbo bicycle. U was held that as each purchaser of a ticket bought a 
chance, and the bolder of the ticket bearing tbo winning number was determined 
by chance, the scheme constituted a lotterj' and it was immaterial that no part of 
the money paid by the purchasers of the tickets was used for the purchase of the 
prize.* , . 

The rtk- •' '* ■■■.• s r—-'•'r* c' r music hall entertainment, who was giving 
a perfomia''-** " a •' announced to tho audience that, “being 

possessed c ! n ho would distribute some of it. and bis 

assistants ‘: I ► • '■r:- r to bo g^en away as he thought 

fit. Under Ms directions the aHistanis went along the teats, and they hsmlM 
posUl orders of imall amounts to persons nearest them. Other postal « 

Ufger auttts were leaded to members of tbeaodicafe who answered questions pa* 
br him to them from the stage as to their ctreumrtances and in other instances 
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io persons Trio stated their circumstances and requested tlic gift of an order. It 
was hold that the distribution of the postal orders was made and determined by 
chance and without the exercise of any real judgment on the part of the respondent; 
and that the respondent had, thoroforo, ‘exorcised a lottery ’ contrary to s. 2 of the 
Lotteries Act, 1099.^ 

■\Vbero the agreement for the aalo of bonds was: “Ever}* subscriber pays 
Its. 10-8-0 and gets a bond for Its. 10. This sum is guaranteed by one of seven 
bants and not only is negotiable, but can bo cashed at tho bank at par at any time. 
Tbo draws wero to start when 2,000 tickets had been sold, and at stated intervals 
further drawings wero to bo made until every ono bad got a prize or had his 
money returned. Those who did not draw prizes in tho first draw would go on 
drawing at each distribution till they got a prize or decided to withdraw his 
money. Thus, tho original ten rupees was absolutely safe, the extra eight annas 
was to cover the cost of correspondence, otc,” It was held that tho agreement 
showed that tbero was a scheme for tbo distribution of prizes by lot or chanco and 
the accused who put forward tho scheme wero guilty of on offence within the 
second part of this section. * 

Transaction requiring skill for winning prizes is not a lottery.—The accused 
published a newspaper containing an advertisement of a “ coupon competition,” 
which was to be carried out by means of coupons, to be filled up by the purchaser 
of the paper with the names of the horses selected by the purchases as likely to 
come in first, second, third, and fourth in a race- For every coupon filled up after 
the first the purchaser paid a penny, and the accused promised a prize of £ 100 for 
naming the first four horses correctly. It was held that tbo transaction did not 
amount to a lottery. ’ The accused published a newspaper containing an offer of 
a money prize for a correct prediction of the number of births and deaths in London 
during a named week. Competitors, who were not limited to one prediction, 
were to fill in tho predicted numbers on coupons which were published m the issue 
of the paper which contained the offer. It was held that tbo competition, not being 
one the result of which depended entirely on chance, was not a lottery. * The 
proprietors of a newspaper published therein an advertisement of a competition for 
money prizes, tho terras of which were that each competitor was to select one 
of a number of given words and compose a short sentence which defined or illustrated 
the word selected, the initial letter of each word in the sentence to bo a letter 
occurring in tbo selected word; that all tbo sentences reaching the editor of the 
newspaper should receive careful consideration; and that the decision of the 
editor as to the prize-winners should be final. It was held that as the competition 
was one involving some d^rco of skill on the part of the competitors, and as there 
was no evidence that the number of competitors was so large as to make it impos¬ 
sible for tbo sentences to be considered on tbeir merits, the competition was not one 
the result of which depended entirely on chance, and that it was, therefore, not a 
lottery.® 

Keeping a lottery,—The accused kept an eating house, exhibited placards 
headed ” Great Eastern 3Ioney Club,” “ White Race Club for the Radcliffe Cup”, 
etc., and sold tickets in respect thereof. Prizes were drawn and the holders of the 
ticket whoso numbers were drawn for prizes received the same, and tho accused 
delivered out the prizes to such ticket-holders, but there was no evidence to connect 
the defendant with any drawing by lottwy or otherwise for the prizes. It was 
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held that this evidence was sntBcIent to support a conviction against the defendant 
of keeping a lottery. ^ 

PRACTICE. 

Evidence.—^Prov© (1) that the accused had kept an office or place. 

(2) That the office or place was used ior the purpose of drawing a lottery. 

(3) That aucb lottery was not aubomed by Govornment. 

For the second clause of the section prove— 

(1) That the accused puhliahed the proposal in question. 

(2) That tho nature of auch proposal was to pay, etc., on an event or contin* 
goncy as described in the section. 

Procedure,—'Not cognizable—Summons—Bailable—Not compoundable— 

Triable by any Magistrate—Summary trial. 

Sanction,—No Court ehall take cognizance of an offence under this section 
unless upon complaint made by order of, or under authority from, Govemmont. * 


Jamet Cnnethcw, flSCO) 8 Cox 376. 
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CHAPTER XV. 


OF OFFENCES UELATfNG TO RELIGION. 

*' The principle on which this Chapter has been framed is a principle on which 
it would bo desirable that all Governments should act, but from which the British 
Government in India cannot depart without risking the dissolution of society: 
it is this, that every man should be suffered to profess his own religion, and that no 
man should bo suffered to insult the religion of another.”^ 

295. "Whoever riestioys, damages or .defiles any place of 
. j worship, or any object held sacred by any class 

piaco^ of TOnhJn* of porsoiis * "with tlic intention of thereby insulting 
inth intent to ^uit the religion of any class of persons or ivith the 
dM.” ° knowledge that any class of persons is likely to 

consider such destruction, damage or defilement 
as an insult to their religion, shall be punished ^vith imprisonment 
of either description for a term which may extend to two years, 
or with fine, or with both. 


COMMENT. 

This scctioQ punishes the injury or defiling of a place of worship with intent 
to insult the religion of a class of persons. Intention is the gist of the offence under 
it. Mere defilement of a place of worship is not enough. 

Ingredients.—The section requires two essentials:— 

1. Destruction, damage, or defilement of (o) any place of worship, or (6) 
any object held sacred by a class of persons. 

2. Such destruction, etc., must have been done (t) with the intention of 
Insulting the religion of a class persons, or («t) with the knowledge that a class of 
persons is likely to consider such destruction, etc., as an insult to their religion. 

1. ' Whoever destroys, damages or defiles any place of worship, or any object 
held sacred by any class of persons.*—Any person, whether a worshipper in the 
place or not, comes within the purview of this section by the use of the word ‘ who¬ 
ever. ’ 

‘Defllts.* —The word ‘defile’ is not to be restricted in meaning to acts that 
would make an object of worship unclean as a material object, but extends to acts 
done in relation to the object of worship which would render such object ritually 
impure.* “The words ‘destroy’ and ‘damage’ have obviously a physical or 


in lue pruuary puysical sense. * 


* Note J. p. 130. 
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This word does not includo animato olijocfs according to the Allahabad and 
Calcutta High Courts, hut refers only to inanimat© objects such as churches mos¬ 
ques temples and matWo or atono figures represontmg gods. * The killing of a cow 
by aMussalman, within sight of a pabUcroad frequented by Hindus, was held to bo 
not ptmislmblo under tins aoction. * Where a bull dedicated and set at largo at the 
Bhradh of a Hindu m accordance with a religious usage was killed by certain Maho- 
inedans secretly and at night in the presence of none but Mahomedans, it was held 
that no offcnco waa committed.» Similarly, the killing of a cow wdth the intention 
or knowledge of offending tlic rcligioua Busccptibilities of Hindus is not an 
ofTonco under this acetion. * 


* Any place of worship or any object*—“There is a distinction, not arbitrary, 
between objects whicli arc objects of respect end oven veneration and objects 
which are held sacred; as an example of the former, I may refer to a place of 
sepulture (not actuolly consecrated, aa in the case of grounds specially consecrated 
for that purpose nccordingto the rites of Christian churches), as distinguished from 
ft place for worship to the deity or wUoro an idol or altar is kept; and such disfice- 
tion appears to have been kept iu view by iho Legislature, for while s. 295 deals 
with tho latter class of objects and places, s. 297 deals more especially with tres' 
passes on places of sepulture and places sot apart for the performance of funeral 
rites and as depositories for the remains of tho dead.”* 


^ Any class ol persons.*—This expression may include any religious sect, 
however small in number. The application of this section is not limited only as 
between those who follow difiorent religions. It also applies to difierent sects 
or classes of Hindus who are animated by sectarian feelings. * 

2. ' With the intention of thereby insulting the religion of any class of persons, 
etc/—The authors of tho Code say; "The question whether insults offered to a 
religion ought to bo visited with punishment does not appear to u« at all to depend 
on the question whether that religion be true or false. The reli^on may be false, 
but the pain which such insults give to the professors of that religion is real. It is 
often, as the most superficial observation may convince us, as real a pain and as 
acute a pain as is caused b} almost any offence against the person, against property 
or against character. Nor is there any compensating good whatsoever to he set 
off against this pain. Discussion, indeed, tends to elicit truth ; hut inaulta have no 
such tendency; thej* can be employed just ns easily against the purest faith as 
against most monstrous superstition. It- is easier to orguo against falsehood than 
against truth; but it is as easy to pull down or defile tho temples of truth as 
those of falsehood; it is as easy to molest with ribaldiy and clamour men 
assembled for puiposes of pious and rational worebip, os men engaged in the 
most absurd oetemonies. Such uutoUb, when directed against erroneous opinions, 
seldom have any other effect than to fix th-ose opinions deeper, and to « 
character of peculiar ferocity to theological dissension; instead of eliciting truth 
they only inflame fanaticism. 

“ AH these considerations apply with peculiar force to India. There is perhaps 
no country in which the Government has so much to apprehend from rcagious 
excitement among tbe people. The Christians are numerically a very small minor¬ 
ity of the population, and in possession of all tho highest posts m the Govern¬ 
ment, in tho tribunals and in the Army. Under their rule are pteced nuUions or 
Mahomedens, of differing sects, but all strongly attached to tbe I’fidamentBi 
articles of the Mahomedan creed, end tens of maiions of Hmdoos, strongly attachea 


* Imam AH, (1887) 10 All 150, T.a,; 
homtth Chunder Sannyal v. Utru ilondat, 
(isSO) 17 (>i. 852; Ah Mvhammad, (1&17) 
P R No. 10 of 1618,T.D..ovemdingfl«K»», 
{isS4) P. R. No. 57 of 1884. 
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to doctrines and rites which Christians and Mahomedans join in reprobating. Snch 
a state of things b pregnant with dangers which can only bo averted by a firm 
adherence to the true principles A toleration. On those principles tbt British 
Government has liitharto acted with eminent judgment, and with no less eminent 
success; and on those principles we propose to frame this part of the Penal Code. ” * 
Under this section it must bo distinctly proved that there was an intention 
on the part of the accused to insult the reh'gion of a class of persons. This intention 
could be ascertained from the nature of the act done. ^\^lC^o there is no intention 
to wound the religious susceptibilities there will be no offence. ’Where a person. 


this section.* The defendants (Hindus) were charged under this section, in that 
they removed some old building materials belonging to a mosque, and thereby 
insulted the religious feelings of ilahomcdans. They were acquitted on the find* 
ing that the mosque was, at any rate its roof was, in a rotten condition, and that no 
one had any particular claim to it. The complainant applied to the High Court for 
revision. It was licM that there was no reason to believe that the defendants, in 


gion.* ^Micrc a Hindu had sexual intcrcours* with a woman secretly and at night 
within an enclosure surrounding the tomb of a Mahomedan fakir, it was held that bo 
had committed an offenco under s. 297 and not under this section. * Where the 
accused, a goldsmith by carte, j)erformed certain ceremony by pouring cocoaniit 
water over the idol of god Shiva, it was held that if tlie temple in which Ihn 
ceremony was performed was one of a cla«5 in which the worshippers wero not 
allowed to touch the idol or pour coco.inut water on it, except through |‘er?oni 
specially appointed for tho pur|»ose, and bound to itlxerye certain s}‘ecial rul**s, 
and if th« accused performed the conunony with the object of ndnuling ojienly 
the established rule, a conviction under lliw 8«tlion mivht be support*’*!. * Tbe 
pre’*euco of Sfoothaiis, a sul>-ca-,te of .Sudra.-*, wbos'* status M oqu.sl to that of 
Adairs, in such portions of a ifuidu temple as are vj>en to nomilrahtuirs is not a 
• defilement' yvithin tl o meaning of this section. • 

Plies of worship.— A is litld to be a place of wor«hij>. * WJi~re th*' 

accUHcd, who Were of low caste, entere*! into the j>rviincts of a tempi'*, it was h^M 
that unless there yvas an intention to uo^ult the religion of a ila<i of ]>er>ons thev 
could not be convicted of an oflenoj under (1 is section. • 

F R A C T I C K. 

Evidence.—I’roy c (1J that the placo was one of won'hip, or that the ubj*>ct was a 
sacred one. 

(2) That tbe kame was held paend by a class of j‘erM.>ns 

(3) That the aeeu.sed destrovod, damagwl, or defiled th* aarr.** 

(I) That he did fo (a) with the intention of thereby i.’is’jhing tbe religion 
of a class of j'ersons; or (b) with the knowledge tbit a cia«s of j*e.'sons is hlelv 
to consider such destruction, etc., as an insult to tf.eir religion. 

Procedure.—FogntraMe—Summons—Bailable—A’ot Tna^'Ic 

by Magi'trate,, IVeiidency or first or second class. 

‘ Xi'le J.jv 13’' • .Siro«i, (Is*;/ | tt r.? giX 

• llenok (Is'ej tV. /,«*•• fep. 

t' f'P • Ac-, 

• \ luf. (IssJi |IM‘) tl J!ki t*~" 

3 .1 « N 5? • 1 r E l: (!•/' li>-i 15- 

• iTs.'k* (issf/ le i!»i • jrt Z‘t9f. (iryj) * C. P. t. r_ <Cr |<} 
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Charge.—I (name and office of the Magistrate, etc.,) hereby charge you (name of 
the accused) as iojlovs;— , ,, 

3 about tbft——day of—, at——, destroyed (or damaged, 

or ^defiled) certain place of ■Krotship, to vnfr- — [or a certain object, to wit_, 

, ' \ ' fpersons) frith isteatwD ofihozehy iusaltmg 

' \ ^ persons insulted) [or with the knowledge, etc,]; 

^ ■ .. punishable under s. 295 of the Indian Penal 

Code, and within my cognizance. 

And I hereby direct that you bo tried on the said charge. 

39?. "^^^ioever voluntarily causes disturbance ^ to any 
Distutbin rcU- assembly lawfully engaged in tlie performance of 
gioos asscinii^r ' reb^ioiis worship,- or re%ioU8 ceremonies, shall he 
punished with iinprisomncnt of citJier deseriptioii 
for a term which may extend to one year, or with fine, or with both. 


COMMENT, 

Assotnbh’ea held for religious worship, or for the performance of religious 
ceremonies, are hereby protected from intentional disturbance, 

hs "" . . tbc following ingredients 

‘ ' • Voluntarily. 

' . ' * bo caused to on assembly lawfully engaged in 

religions worship or religious ceromonios. 

1, 'Voluntarily causes disturbance.*—Soe s. 39, supra. Under this s^ihn 
proof of intention is unnecoasa^, as the Code supposes an intention to insult, if the 
disturbance, in fact, follow immediately os the result of the oSendor’s act. Assem¬ 
blies lawfully engaged in the performance of xoligious worship or religious cere* 
luontea are hereby protected from voluntary disturbance and insult, bo that religion 
true or false. 

To Constitute a ‘disturbance’ within the meaniog of this section, a religious 
service need neither be stopped nor actually prevented from being carried on; nor 
nceda religiouaassembly beroally disturbed, * The word ‘disturb’means 'molest 
or‘vex.’ Peaceful worship must not be interfered with. "Where one party 
confd hear Utile or nothing of what the other recited, ft was hold that no disturban^ 
"was caused within the meaning of this section."* Where the acenwed spread 
false rumours which caused a religious procession to come to an end, it was held 
fhat they could not be coijrfcted of causing disturbance within the meaning of this 
aectioa. * 

8. ' Lawfully engaged in tha pertonnanee of religious worship.—The a^embly 
must have been lawfully engaged in the performance of such worship or cere¬ 
monies, i.t, they must bo doing what they have a right to do. * Iftheccier' 
mony ia commonced by an act which is not lairful, it cannot be said that th® 
persons engaged in it are lairfnlly engaged from the mere circumstance of their 
faffing into a posture of Worship though auch worship may be real,* 

A religious assembly held in a public etreet, or thoroughfare, so as to cause 
obstruction, cannot be said to be " lawfully engaged ” within the m«ining m 
this section. In a Full fiench case Subrahmania Ayy'ar, X, said: "The object 
of section 29G of the Indian Penal Code presumably is to secure freedom from 
molestation when people meet for tho performance of acts in a quiet spot vested 


* S<troroJ^tH .Voider. (ISt>9) I tVeir SSfk 

* (’Aart^r, J8 3l«I- 

554. r. a- 

» (I9J9J 17 ^ X 


• Jaipai Gtf r, tl, i>harmapa!s, jIfiW 
C*l 60,X*«3aM,(18W)7 A51.4«{,tf4.r, 
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for tho time in tLo ossembly exclusively; and not when they engage in worship 
in an unquietplacoopen to all the public as a thoToughlarc. Tie user of a highway 
for religious worship is altogether wanting in lawfulness.’* Bbashyam Ayyangar, 
J., expressed tho same opinion. But Davies and Benson, JJ., while agreeing that 
no disturbance was caused by the accused in tho case before them, did not share 
the same view as Subrahmania Ayyar and Bhashyam Ayyangar, JJ., did as to 
the lawfulness of religious worship on the highway. ^ Tho former Chief Court of the 
Punjab adopted the view of Subrahmania Ayyar and Bbashyam Ayyangar, JJ. 
Where some boys were beating drums to summon people for joining a Jloharram 
Procession and on being asked by tho accused, whose horse was frightened, they did 
not stop, and the accused then seized the drums, but restored them the next day, it 
was held that tho accused’s acts did not constitute an offence under this section, 
inasmuch os no assembly could be " lawfully engaged ” within the meaning of this 
section on a highway. * But where certain Iiodhas, who, with the sanction of tho 
public authorities, had been carrying flags to a temple in procession through a public 
street were attacked by persona who objected to the procession, it was held that 
such attack constituted a disturbance to the pcrfonnance of a religious ceremony. ® 
The worship must he a real worship and not a cloak for doing something else, 
and tho assembly must be lawfully engaged in worship. *. 

CASES. 

Disturbance caused hy saying * amin.*—^A mosque was used by the members 
of a sect of Mahomedans called tho Hanifis, according to whose tenets the word 
‘ amin ’ (amen) should bo spoken in a low tone of voice. ^Vhilo the Hanifis 
were at prayera, R, a Jlahomedan of another sect, entered the mosque, and in tho 
course of the prayers, according to the tenets of bis sect, called out “ amin ” in a 
loud tone of voice. For this act he was convicted of voluntarily disturbing an 
assembly engaged in religious worship under this section Tho Allahabad High 
Court ordered the case to be ro-triod. ® But in a subsequent case it has held that 
a mosque is a place where all sects of Mahomedans are entitled to go and perform 

-* ’ ..<-s,v* .a Mabomcdan pro- 

a ■ • • of conscience, commits 

cause annoyance to his 

fellow-worshippers in the mosque. ’ Any person, Mabomedan or not, who goes into 
a mosque not bonafde for a religious purpose, but mala Jide, for the purpose of 
disturbing others engaged in their devotions, will render himself criminally liable. * 
Disturbance caused by saying * mantra.’—^W’here the worshippers were reciting 
one matitram (precept from a religious work) and the accused recited another 
- .■'’■■■ ■ . * ’■ * » i> r ,1 r jjgj 

“ ■ . • ■ . ' ■ ■ sed 

■ . ■ ■ • • Ion. 

I . . • . ■ ,, . or 

interruption of the service. • 

Disturbance caused by music.—^Whcrc tbc accused passed in procession before 
.1 mosque with music while religious worship was going on between certain hours 
which, to the knowledge of the accused, were fixed for such worship by the District 
Magistrate, it was held that tbc accused by their action disturbed the worship and 


* Vijtamghava Cfiariar, (1903) 20 31&d. 
654, T. B. 

* Dhalu Ham. (1009) P. W. R. (Cr.) No. 33 
of 1909. 

* J/aW/. (1911)34 All. 78. 

* Joipal Gir T, JI. Dfiarmapala, (1895) 

» Ramia*n, (1E65) 7 All. 461, r. B. 
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■«n!awMly within the mosquo with intent tlietch'- to insult or nnnoy them and tta 
on the facta a conviction under this section tviis wrong.* 

^ ^yhore a joint owner of property entered a grave for the purpose of demarcat 
mg Ins Bharo and m doing bo dug up certain graves, and exposed the bones of th. 
persona buried in Bpife ot the remonstrances of the relations of the buried peraona 
It was hcM that he had committed an offence under this section. * Similaily, th« 
erection of a Bliod over a visible grave belonging to the complainant’s family in £ 
disused gravo-ynrd claimed to be private property of fho trespasser, with tht 
knowledge that tbo feelings of tho complainant would bo likely to bo thereby 
wounded, was hold to bo an oiloncc under thia section. * The accused dug up and 
lovdled certain graves existing on a plot of land which had been sold to him by the 
tnujawarg of an adjoining ehrine whoso names appeared as owners in the revenue 
records. The relatives of the persons buried in those graves proseeut^ the accused. 
It was liold that ho wa'' guilty under this section for tho act of a person who destroyed 
or disturbed a place of Bcpulturo with tho mtention of wounding the feelings of any 
porsoa ot with the knowledge tliat tho feelings of any poraon were likely to bo 
wounded was wrongful and amounted to a trespass, no matter whether the land 
in which the place of sepulture was included did or did not belong tc such person.* 

4. ' t*Jace of worship,*—^Tfao trespass must be in a place of religious worship 
with the knowledge that the feelings of persons would bo wounded thereby.* 
Where a mahar, a low caste man. entered into a temple, an offence under this section 
was committed. * A Hindu, who had sexual intercourse with a woman within an 
eacloauro surrounding tho tomb of a Ifabomcdaa /fllnV was convicted under 
8.295, It was held that in the absence of proof that the place was used for 
worshiper othorrrise held sacred, the conviction was bad, and that it should be 
altered to a conviction under this section. ’ Persons having sexual connection 
inside a mosquo aro guilty of an offence under this section. * 

5. * Funeral rifesZ—Tbo section contemplates disturbance of persons wgaged 
in performing funeral ceremonies. Obstruction to the performance of obsequies 
comes under this section. ® But a Moharram procession is not a funeral ceremony 
within tic meaning of this section. 

6. ^Offers any indignity to any human corpse/—Where certain persons were 

convicted of having offered an uadignity to a human corpse, inasmuch as they h^ 
by using their influence prevented the grave diggera from digging » ^ 

corpse of the complainant’s eon, on account of the complainant not having joined the 
Kbilafat party, it was held that tbo accused bad not committed any cri^al 
offence. The Court observed: “ I do not propose to expatiate upon the mentality of 
persons who, to support their viewsasto wbat they conceive desirable in politics, 
use their influence to prevent a man from burying his little child. But as toe 
stands they have not committed any criminal offence in this particular ca^. The 
act was an act of boycotting and was not a criminal act either under the Penfli 
Code or any other law.”** _ , ,, 

7. * Causes disturbance to any parson, etc. —The word disturbance impiiea 
some active interference in, or hindrance to, tho performance of the funeral cere- 
monies. The grand-daughter-in-Iaw of the complainant having died, the coraplaiaant 
and Uia relations took the body out to the cremation ground and were propaxmg to 
■cremate it when the accused came there and asked them not to cremate tho booy, 

. and on bem'- asked why, said that they would state tho reason to tho police. .It was 
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held that tho more utterance of the words “ do not cremate the body ” unaccom¬ 
panied by any attemptto prevent the cremation or by any manifestation on the 
part of tbo accused of their intention to interfere if the complainant and his 
relations should persist in having the body cremated, coiJd not bo regarded as 
a disturbance to tho persons assembled for the performance of the funeral cere¬ 
monies within the meaning of this section.' 


PRACTICE. 

Evidence.—Prove (1) that the place in question was (a) a place of worship; 
or (6) a place of burial, etc. 

(2) That the accused committed trespass therein. 

(3) That he did so (t) intending thereby to wound the feelings of some person, 
or to insult tho religion of some person; or (n") with tho knowledge that the feelings 
of some person woidd bo likely to be wounded thereby, or that the religion of some 
person woidd be likely to bo insulted thereby. 

Or prove tho foUomng points:— 

(1) Tho existence of the human corpse. 

(2) That the accused offered an indignity thereto. 

(3) That he, when offering such indignity, intended or knew, etc., as in (3) 
above. 

Or prove tbo following points:— 

(1) That persons were assembled for performing funeral ceremonies. 

(2) That the accused caused disturbance to such persons when assembled. 

(3) That ho did so intending thereby, or knowing, etc., ns in (3) above. 

Procedure.—Cognizable—Summons—Bailable—Not compoundable—Triable 

by JJagistrate, Presidency, or first or second class. 

Charge.— \ {name and office of the Magtslrate, etc.), hereby charge you (name 
of (he accused) as follows:— 

That you, on or about the-day of-, at-, with tho intention of wound¬ 
ing the feolmgs of- {or of insulting the religion of—) [or with the knowledge 

that tho feelings of-are likely to be wound^ (or that the religion of-is likely 

to be insulted thereby)] committed a trespass in a place of worship, to wit-, 

(or on a place of sepulture, to wit-, or etc.), and thereby committed an offence 

punishable imder s. 297 of the Indian Penal C^o and within my cognizance. 

And I hereby direct that you be tried on the said charge. 


298. AVhoever, ^^^th deliberate inteution of wounding tlie 
, religious feelings* of anv person, utters any word 
etc, with deliberate or makes anv sound in tlio hearing of that person, 
»^otis^feeii^°^ makes any gesture in the sight of that person, 
or places any object in the sight of that person, 
shall be punished ivith imprisonment of either description for a 
term which may extend to one year, or with fine, or mth both. 


COMMENT; 

Object.—The authors of tbo Code say: “In framing clause 282, we had 
two objects in view : we wish to allow all fair latitude to religious discussion, 
and at the same time to prevent the professors of any religion from offering, under 
tho pretext of sucb discussion, intentional insults to what is held sacred by others. 
We do not conceive that any person can be justified in wounding with deliberate 
intention the religious feelings of his neighbours by words, gesture or exhibition. 
A warm expression dropped in the heat of controversy, or an argument urged by a 
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■ ’■“ '" " ' • id “inoying the professors of a diSereut 

"-■■'’uidicatuigfiisomj, ivjll not fall under 

1. |Delibcralc inlonlion of wounding Ihc relighas fcelingi.’—The law 
Commissioners obsen-e; “ Tlio^ intention to wound must bo deliberate, that is, 
not conceived on tlic sudden in the course of discussion, .but premeditated; it 
must appear, not onlp that the jiarty, being engaged in a discussion with another 
on the subject of the religion professed b}* that other, in the course of the argument 
consciously used words likely to wound bis religious fooHngs, but that be entered 
into the discussion with the deliberate purpose of so offending bim. In other 
places in the Code a party is held to bo guilty if he causes a certain effect the causing 
of which is an offence, intending to cause that effect, or knoicing that his act teas 
likely to cause it. Hero there is a marked difference. Although the party uttering 
offensive words might be conscious at the moment of uttering them that they 

were likely to wound t’ ' ’ -• —— —* '* --- i.,, 

uttered them on the spi 
ment—that he did not 

of a deliberato purpose fo ouenu —ho womanot, uo luluk, uo uauw tv 
under clause 282 (this section). If however a party were to force himself upon 
the attention of another, addressing to him, an involuntary hearer, an insulting 
invective against his religion, he would, we conceive, fall under the dedmtion, 
for the reasonable inference from his conduct would be that be had a deliberate 
intention of wounding the religious feelings of his Jjcarer, 

We are, though not without hesitation, inclined to think that in the very 
peculiar circumstances of this country, discourse addressed to any person with 
the intention of converting him from the faith he professes, which, however it 
; , • • . •• • ♦. •*. . • . »-i:-language, nor ferced 

’ ' , ■ ......... • . . . crime.*'* 

■ I. ■ . ■ ^ , • eligion of the country 

. . i offence I to attempt 

the same thing by contemptuous or vituperative language is an offenoo which 
would bo severely pumsbed in practice. But the reason is that conversion is 
not recognised as a legitiraoto object. The law assumes the truth of Christianity. 
But It is manifest that tho Law and the Legislature of this country cannot assume 
the truth of any religion. And, as free dlscasstoh, or, in other words, attempts at 
conversion, is the best criterion of the truth of anything the truth or falsehood of 
which is not already assumed b}' law to bo beyond controversy, it seems to follow 
that a bona fide attempt to convert ought not in this country to be treated as a 
crime, even though the intention to convert bo an intention to do so by woun<hng 
the religious feelings of the persons addressed. We apprehend it is olmost impossi 8 
to convert a sincere or ardent votary of any faith without wounding his religious 

feelings in the early stages of the process.”* 

Deliberate intention of the accused may be inferred from his words as well 
as from his acts. 

CASES. 

Dfiliberate infenlion to wound rcUgious fe€lings.--interpolatIcaofa/orWdd« 
chant.—Interpolation of a forbidden chant in an authorized ntual is held to be this 
offence ^ 

Exhiwttog aesh.-Eriubiting cott’s tel. hy carrying it in m uncover^jteto 
rouna a village witi the deliberate mteation of monduig the rehgious feoim.-s oi 
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tbo Hindus is hold to bo an offence under this section. * But it Las been hold that 
religious feelings of Jrahomedans aro not wounded by the slaughter of goats by 
jhatka and exposing the carcass outside or selling its flesh inside a shop, as 
JJfahomedans do not worship goats.* 

No offence if religious feelings are not wounded.—Swearinf on cow’s flesh.— 
Where tho accused, while his casto-pcoplo were sitting to dine at the com¬ 
plainant’s house, called out in tho hearing of all that they would he eating cow’s 
flesh if they took food without them, which made them leave their dishes un¬ 
touched, it was held that the accused could not bo convicted under this section. ® 

Wilful tollutlon ol food served at a eastedlnner.—Whorc certain Hindus present 
at a caste dinner had sat down to partake of the food which bad been served to 
them, when certain other members of the caste came, and after telling those who 
were seated to move to another place, which titoy refused to do, threw down a shoe 
amongst tho men who were seated, and who in consequence left tho food untouched, 
it was held that tho persons who threw tho shoe could not be con'victed under this 
section. * This decision docs not seem to bo satisfactory. The authors of the 
, Code have said that “the rendering tho food of a Hindoo useless to him by causing 
it to be in what ho considers as a polluted state is an injury" necessitating punish¬ 
ment. ® 

Throwing dirty clothes.—^^Vhero a woman threw a cloth which she had been 
wearing -f' ■ : *' ‘ birth to an illegitimate 

chUd on . ' ■ • ’ • ‘ 8 held that that did not 

amount i • ' • ' . ’ ■ ences relating to religion 

and not to castes. • 

PRACTICE. 


Evidence.—Prove (1) that the accused uttered the words, or made thegestnre,^ 


(2) That he did so, intending to wound tho religious feelings of any person. 

(3) That such intention was deliberate. 

To bold a person liable under this section the intention with which the words 
were uttered must bo strictly proved; and itis not sufficient to show that the utterer 
knew that his act was likely to wound the religious feelings of anybody. ^ 

“ It IS not sufficient for conviction that a person should do one of the acta 
described with tho knowledge that he is thereby likely to wound the religious 
feelings of any person, nor even that he should do it with that intention, unless the 
intention be deliberate.”* 


Procedure.—Not cognizable—Summons—Bailable—Compoundable—Triable 
by Magistrate, Presidency, or first, or second class. 

Charge.—I {name and office of the Magistrate, etc.), hereby charge you {name 
of the accused) as follows;— 

That you, on or about tho-day of- , at-, uttered the word (specify 

tf) in the hearing of-[or made a sound, to wit——, in the hearing of-; 

or made a gesture, to wit-, in the sight of-; or placed a certain object, to 

wit-, in the sight of-] with the deliberate intention of wounding the religious 

feelings of the said person, and thereby committed an offence punishable under 
8. 298 of tho Indian Penal Code and within my cognizance. 

And I hereby direct that you be tried on the said charge. 


» RaTtman, (1803) 13 A. W. N. 144. . 

» X»r;>aSmy»,(1807)P.'W.R.lCr.)No.26 
of 1912. 

» Dagadi, (1892) Unrep. Cr. C. 592. 

* 2SoU Lai, (1001) 24 AU. 155. 

• Note J, p. 137. 


• Tiilaram v. ZtU. (1892) 6 G P, L. R 7. 

’ Haratimha r, Shree Krishna, (1892) 2 

Mad Jur. 230. ' 

• Per Plowden. J., fa HabibuUah, (1889) 
P. R. No. 4 of 1890. 



CHAPTER XVI. 


OF OFFESCBS AFPBCTIUa TKE HUMAN BODY. 


The following offences affect the human body, i 


act. 


Unlawful homicide. 

(a) Culpable hoiaicidc. 

(6} MttJder. 

(c) Homicide by rash or negligent 

(d) ’Suicide. 

2. Causing miacarriage. 

3, Brposnro of i^anta and eonceslment 
of births of children. 

■4. Sort, 

(i) Simple. 


(ii) Grievous, 
o. Wfongul restraint and wrongful con. 


dnement. 

6. Criminal force. 

Assault. 

Kidnapping. 

Abduction. 

Slavery and forced labour. 
Rape. 

Unnatoral offence. 


7. 


10 . 

11. 

12 . 


299. 

Culpable 

cide. 

by such 
homicide. 


Of Off0ices affecting Life. 

Whoever causes death ^ by doing an act- with the 
_ intention of causing death,*’ or with the intention 
of causing such bodily injury as is likely to cause 
death,* or with the hnowiedge that lie is likely 
act to cause death,® commits the offence of culpable 


lU.tJ8TRATIOKS. 

(а) A lays sticks and turf over a pit, with the intention of thereby causing 
death, or with the knowledge that death is likely to be thereby caused. Z, believ¬ 
ing the ground to be firm, treads on it, falls in and is killed. A has committed the 
ofience of culpable homicide. 

(б) A knows Z to be behind a bush. B docs not know it. A, intending to 
cause, or knowing it to be likely to cause, Z'e death, induces B to fire at the bush. 
B fires and kills Z. Here B may be guilty of no offence; but A has committed the 
offence of culpable homicide. 

(c) A, by shooting at a fowl with intent to kill and steal it, kills B, who is 
behind a bush ; A not knowing that he was there. Here, although A was doing an 
unlawful act, he was not guilty of culpable homicide, as ho did not intend to kill B, 
or cause death by doing an net that be knew was likely to cause death. 

Explanation 1.®—A person wbo causes bodily to another 
who is labouring under a disorder, disease or bodily infirmity, 
and thereby accelerates the death of that other, shall bo deemed 
to liavo caused his death. 

Explanation —Where death is caused by bodily iniury, 
the person who causes sucli bodily injurj' shall be deemed to liave 
caiLscd the death, although by resorting to proper remedies and 
skilful treatment the dcatli might Jiave been prevented. 

Explanation <3.®—The caasing of the death of a cliild in the 
mother’s womb is not homicide. But it may amount to culpable 
homicide to cause the death of a living child, il any part of that child 
has l>cen brought forth, though the child may not have breathed 
or been completely born. 
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COMMENT, 
three ■ ■ ■ . • ‘ 

deat' ■ .. 

Homitide.—Homicide is the killing oi a human being by a human being.' 
It is cither (A) lawful, or (B) unlawful. 

Lawful homicide, or simple homicide, includes several cases falling under the 
Oeneral Exceptions (Ch. IV). 

Unlawful homicide includes (1) culpable homicide not amounting to murder; 
{2) murder (s. 300) ; rash or negligent homicide (s. 304 A); and (4) suicide (ss. 305, 
306). 

(A) Lawful or simple homicide.—This may be divided into two classes— 

1. Excusable homicide.—This class includes the following cases 

(1) VTiere the death is caused by accident or misfortune, and without any 
criminal intention or knowledge in the doing of a lawful act, in a lawful manner, 
by lawful means, and with proper care and caution (s. 80). 

(2) "Where the death is caused by a child, or a person of unsound mind, or an 

intoxicated person, as will come under ss. 82, 84 and 85. 

(3) "Where the death is caused unintentionally by an act done in good faith 
for the benefit of the person killed, when 

(i) he or, if a minor or lunatic, his guardian has expressly or impliedly 
consented to such an act (ss. 87, 88), or 

(U) where it is impossible for the person killed to signify his consent, or 
where he is incapable of giving consent, and has no guardian from whom it is 
possible to obtain consent in time for the thing to be done with benefit (s 92). 

All the above cases arc dealt with in the General Chapter of Exceptions. 

2. Justifiable homicide.—This class includes cases where the death u caused 

(1) By a person, who is bound, or by a mistake of fact, in good faith, believes 
himself bound, by law (s 76). 

(2) By a Judge when acting judicially in the exercise of any power which 
is, or which in good faith he believes to be, given to him by law (s. 77). 

(3) By a person acting in pursuance of the judgment or order of a Court of 
Justice (s. 78). 

(4) By a person who is justifiwl or who by reason ol a mistake of fact, in 
good faith, bclievM himself to he justified by law (s. 79). 

(5) By a person acting without any cnminal intention to cause harm, and 
in good faith, for the purpose of preventing or avoiding other barm to person or 
property (a. 81). 

(G) Where the death is caused in exercising the nght of private defence of 
person or property (ss. 100,103). 

(B) Unlawful homicide.—Culpable homicide is the first kind of unlawful 
homicide. It is the causing of death by doing— 

(i) an act with the intention of causing death ; 

(ii) an act with the intention of causing such bodily injory os is hlcely to 
cause death ; or 

j. _ i> *1 « * ^ » • , %, , death. 

■ ■ •• be in its nature 

crimi ‘nee ©f culpable 

homicide.* 

The existence of an enl motive is not at all necessary. Malice is not made a 
necessary ingredient of the definition. Whatever may be the motive which incites 
the action and whether or not any motive whatsoever be discoverable, if the act 


* Stepbea'i Pig. of O. L, Art. 239. 


/tdlee, Ccrep. O. C C. 
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relieve a beggar, even thougli tborc might be the clearest proof that the death of 
tbe beggar wus the cficct of this omission, and that the man who omitted to give 

the alms Wthatthodeathof the beggar waalihelytobetheeifectof the omisaioo. 

it -Trjllhardl^ be maintained that a eurgeon ought to bo treated as murderer for 
refusing to go from Calcutta to hlocrut to perform an operation, althouffh it 
should be absolutely certain that this antgeon was the only person in India°who 
could perform it, and that’ if it were not performed, the jycTson who required it 
would die. It is difficult to say whether a Penal Code which should put no 
omissions on the same footing with acta, or a Penal Code which ahould put all 
omissions on the same footing with actfi,would produce consequences more absurd 
and revolting. There is no country in which cither of these principles is adopted. 
Indeed, it is hard to conceive how, if cither were adopted, society could be held 
together. 

“ It is plains therefore, that a middle course must be taken; but it is not easy 
to determine what that middle course ought to be. The absurdity of the two 
extremes is obvious. But there arc innumerable intermediate points ;andwherever 
the line of demarcation may be dtavni, it will, wo fear, include some cases ■which 
wemightwishto oxcciptjand^willexcmptsomewhichwemightwish to include... 

“ What we propose is this, that where acts are made punishable on the ground 
that they have caused, or have boon intended to cause, or have been known to be 
likely to cause, a certain evil effect, omissions which hove caused, which have 
been intended to cause, or which have been known to be likely to cause, the same 
effect shall be punishable in tbo same manner, pronded that sucb emsshas Trere, 
on other grounds, illegal. An omission is illegal (see clause 28) if it be an 
offence, if it be a breach of some direction of law, or if it be such a wrong as would 
be a good ground for a civil action. 

“ We cannot defend this rule better than by giving a few illustrations of the 
way in which it will operate. A omits to giro 2 food, and by that omission volun¬ 
tarily causes Z's death. Is this murder ? Under our rule it is murder if A was 
Z’s gaoler, directed by the law to furnish Z with food. It is murder if Z was toe 
infant child of A, and hod therefore a legal right to sostenance, which right a Civil 
Court would enforce against A, It is murder if Z was a bedridden invalid, and A^a 
nurse hired to * ‘ 7 ' ' ' *• . * ' 7 ■ ■■ ' 

and had thus i ■ . • ’ ’ ' . . ’ " ' ' 

■continuance of tneoonnnementfWiiuneccsaaries. icisnovmuruwuri is a 
who has no other claim on A than that of humanity. 

** A omits to tell Z that a river is swollen bo high that Z cannot safely attempt 
to ford it, and by this omission voluntarily causes Z’s death. This is murder, if 
A is a pdon stationed by authority to warn travellers from attempting to ford the 
river. It is murder if A is a guide who had contracted to conduct Z. It is not 
murder if A is a person on whom Z has no other claim than that of humanity. 

“ A savage dog fastens on Z. A omits to call off the dog, knomng that if 
the dog be not called off, it is likely that 2 wai be killed. Z is kvUed. This is 
murder in A, if the dog belonged to A, inasmuch os ins omission to take proper 
order with the dog is illegal (Clause 373). Bat if A be a mere passer-by it is not 
murder/’^ 

It will, therefore, appear that if death IS caused . 

(i) by an illegal omission with the intention that such omission should cause 

death , ^ •-*-*'tioa that such omission should cause 

. . • • riedge that death is likely to be the 

result of sucb omission; 

it will be culpable homicide. , 

See cases under s. 300 relating to neglect to supply medical aid or food, 
t xot« it, pF- 139, UO. 
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Death caused by the effect ot words on (be ImasfaaUon or the passions.—Tho authors 
•of the Code saj*: “ Tho reasonable cor"*" o—. 
-as on act, and to treat A as guilty of ‘ ' , ' ■ _ ' . 

he has voluntarily caused Z’s death, v ‘ ‘ . • . ' ' ' ■ •' 

inducing Z to swallow poison or directly by throwing Z into convulsions. 

• “ .. .It would be most difficult to prove to the comdetion of any Court that 

death had really been tho effect of excitement produced by words ; it would be 
still more difficult to prove that tho person who spoke the words anticipated from 
"them an effect which, c.Tccpt under very peculiar circumstances, and on very 
peculiar constitutions, no wortls would pro<lncc. Still it seems to us that both 
these points might be made out by overwhelming evidence; and, supposing them 
to be so made out, we arc unable to perceive any distinction between the case of 
him who voluntarily causes death in this manner, and the case of him who volun- 
•tarily causes death by means of a pistol or a sword. Suppose it to be proved to 
the entire conviction of a criminal Court that Z, the deceased, was in a very critical 
state of health ; that A, tho heir to Z'a property, had been informed by Z’s physi¬ 
cians that Z'a recovery absolutely depended on his being kept quiet in mind, and 

oaused thc'^dcath of Z ;* nor do we perceive any reason for not punishing A in the 
same manner in which ho would have been punished if he had mixed arsenic in 
Z’a medicine.”^ 

T. ' • r 

• * ' ■ ’ tidings 

ioZ, • Abas 

oomn •, • * • 

(6) A, with the intention and knowledge aforesaid, gives Z lus choice whether 
2 will kill himself, or suffer lingering torture ; Z kilk himself in consequence. A 
has committed the offence of culpable homicide. 

The Commissioners in their First Eeport* say ; “ Having maturely considered 
the matter, we come to the same conclusion with the authors of the Code, that if 
•death is certainly caused by words deliberately used by a person with the intention 
-of causing that result, or with the knowledge that in the condition of the party to 
whom the words are spoken it is likely that they will make such an impression 
upon him as to cause his death, and without any such excuse as is admissible under 
any of the provisions m the chapter of General Exceptions, there is no sufficient 
reason why that person should be excepted from the penalty of culpable 
homicide, any more than one who has caused death by the ii^iction of a bodily 
injury which he knew to be likely to cause death. Here is the wilful doing of that 
which is known to be likely to produce evil, manifesting the men$ tea essential to 
criminal responsibility ; the evil produced is death ; the efficient cause, the words 
spoken. It is scarcely agreeable to reason, that having traced the effect to its 
cause, the law should refuse to acknowledge it as an effective cause ; or that the 
Judge should be obliged to say, it is true the effect was produced by the operation 
of words, but words in law are not an act, therefore the speaker is not criminaDy 
responsible.” 

English law .—The English law takes no cognizance of homicide unless death 
results from bodily injury, caused by some act or oniission, as distinguished from 
•death occasioned by an influence on the mind, or by any disorder or disease arising 
from such influence. 

“ If a man either by working upon the fancy of another, or possibly by harsh 
•or unkind usage puts another into such passion of grief or fear, that the partv 
‘ NoteM, pp. 142, 143. * Section 249. 
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I „ 'I’i* olMcrvo; " ^Yc Jong cooMtiored whcOicr it would 

Ji* definition any description of acta or illegal’ 

omiMioiis on the ground tlmlnucli nets or illcgol omissions do not ordinarily como- 
dentb, or tlmt tlioy cause death very rcmotdj? ,. •' 

immn ’“douhtcdly a great dillercDCC between acts which cause death 

imrawiiatcly. and acta winch cause death remotely; between acts which are almost 
certain to cause death, and acts which cause death oniy under very extraordinary 
circiimstances. But that difference, wo conceive, is a matter to ho considered 
ay tbe tnbuiiflls Trhen estimating the effect of the cWdcnco in a particular case, 
not by the legislature in fmming the general Jair. It trill require strong criaence 
to prove that an act of a kind trhich very seMom causes death, or an act which has 
eo^ed death very remotely, has actnallr caused death in a particular case. It 
require still stronger r'viiiencc to prove that stich an net tras contemphted by 
the person v'ho did it as iitclj* to cause tfcath ; hut if it he proved by aatfcfacfory 
evidence that death has been so caused, and has been” caused voluntarily, we see 
no reason for exempting the person who caused it from the punishmcntofvoluntarr 
culpable homicide.”* 


*' To justify n conviction of culpable homicide of any sort against an offender- 
who has comwitted an intenthna) act causing bodily injury to another and which 
act was intended for some particular individual, there must at least be a finding 
that the offender intended by his act to oausedodify injury iibe/yfo causedeath/*^ 


*JaieoUoa at eaastog desib * and ‘{oteotloo of caoslag such bodUf Injury as is lively 
fo eause death,*—.The difference between these two is a difference of degrees 
in criminality. The latter is a degree lowcrin the scale of criminality than the former.. 
But os, in both eases, the object is the same, the low does not make any distinction 
ia punishment.^ 

Cases.—^’iTicro the accused stuffed a cloth into the deceased’s mouth in order 
to Bilcnco him, not with any idea of ktHing him, it could only be presumed that the 
accused i-new they were likely in so doing to cause his death, and so were guilty of 
offences under es. 304 and 305 and not under ss. 302 and 306.* ^Vhere the accused 
caused the death of a man by an unmerciful beating mostly on the legs and arms 
but no bones were broken and not asiDgle one of the injuries individually amounted 
to more than simple hurt, it was held that be was guilty of the offence of cuJpable 
homicide not amounting to murder.® 

5. ‘ With the knowledge that be is likely by such act to cause death.’-— 
JffnoTrJedge is a strong xrord and imports a certainty and not merely nprohahiUtys. 

If a man intentionally commits an offence, and consequences beyond his 
immediate purpose result, it is for the Court to dotermioe how far be can he held 
to have the knowledge that he was likely by such act to cause the actual result- 
If such knowledge can be imputed, the result is not to be attributed to mere rash¬ 
ness ; if it cannot be imputed, still the wilful offence does not take the character 
of rashness because its consequences have been unfortunate. Acts, probably or 
possibly, involving dao<^er to others, but which in themselves are not offences, may 
be offences under ss. 336, 337, 338, or 304-A, if done without due care to guard 
against the dangerous consequences. Acts which are offences in themselves roust 
be judged with regard to the knowledge, or means of knowledge, of the offender 
and placed in their appropriate plaoein the class of offences of the same ciarac er. 

In judging oj knowledge !iadliytfienccosea,wemust consider the ciimmstau- 

ces ; the Wow that to one person, ot under ordinary emumstauces, mar not,. 


* Note 5t, np. HI. 142. 

. f /ioo5;3 

U, B. B. 
247; Nga 


Slux Bavt, (im) 7 Burma I. B. 2M . 

• Senffoda Ooundan, ri&lt) M. W- - •' 

• Jassu. (1925} 2 L. C. 112 

• Ketabdi MunM, (1879) 4 Cul. 
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in tlio ordinarj' course of nature, be likely to cause deatL, may yet be imminently 
dangerous to anotber, or under special circumstances. "Where the accused kicked 
his vrife, eight or nine years of age, on the back with his bare foot, from which 
kick she fell down and died immediately, it was held that he was guilty of culpable 
homicide not amounting to murder. The Court said : “ To kick a girl of tender 
age with such force as to produce rupture of the abdomen in a healthy subject, 
appears to us to be on act of such a character that no reasonable man could be 
ignorant of the likelihood of its causing death,”* "NMicrc three persons attacked a 
fourth with lathts, the blows being directed at the head of that fourth, it was held 
that they must be fixed with the knowledge that they were likely to cause death. * 

Cross neghgence may amount to knowledge.—If a person without exercising 
due care and caution docs any act under a sudden impulse he will be presumed to 
have knowledge of the consequences arising from lus act. Where the accused 
etruck at with a club and killed a man, being at the time under the bona fide belief 
that the object at which be struck was not a human being but somotliing super¬ 
natural, but, through terror, having taken no steps to satisfy himself that it was not 
a human being, he was held to have committed the offence of culpable homicide not 
amounting to murder.® 

'lotenUoQ of causing such bodily (olury as Is lively to cause death* 'Knowledge that 
he Is likely by such act to cause death-*—The practical difference between these 
two phrases is expressed in the punishment provided in s, 304. But the 
phrase ‘ with the knowledge that he is likely by such act to cause death ' includes 
all cases of rash acts by which death is caused, for rashness imports a knowledge 
of the hkely result of an act which the actor does in spite of the risk. 

If a man causes death by doing an act merely with the knowledge that he is 
hkely by such act to cause <leath, the act comes within this section, and not witbm 
a. 300.< 

Cases,—Koowledfs ot probable consequence of act—Beatlof.—^^Tiere the prisoner 
assaulted a thief so severely that one hundred and forty-one marks of separate 
blows were found on his body and several of bis ribs were broken and he died® 
where the husband and the father of a woman, who bad been enticed away, lay in 
wait for the offender and beat him with sticks on the back and chest and he died 
from the effect of the blows®, and where s man killed bis wife by a single blow'^, 
or a single forcible kick on her side*, it was held that they bad committed 
culpable homicide and that their offence fell under the latter part of s. 304. 


I 


to cause the death of such person.* B struck G three blows with a lafki (stick). 
One blow fractured the bones of the left forearm, another fractured a bone in the 
right hand, In the case of the 

third injur} • • It was held that R 

was guilty * ^ ^ der under s. 304 or 

causing grievous hurt.** Where the accused inflicted four wounds none of which 
was on vital parts of the body, and the deceased died owing to sceptic poisoning 
in respect of two of them, two and a half months after the occurrence, and was 



• * ■ ■ ■ No. 10 

» Sarrn. (1802) P. R. No. 5 of 1893. 

» 2Iarimu‘hu ^923) 18 U W. 188. 


» Gujjar, (1011) P. R. No. 12 of 1911. 
'•^ama.S»nyA,{1920)42AIL302. See flaw 
A*re, (1922) 26 0. C. 18, which dissents from 
this case. It holds that the words in s. 299 
“or with the knowledge that ho is likely 
byauch act to cause death ’’ must be inter¬ 
preted in the light s 300 and similarly are 
iDspplicsbIe to a case where specie bc.diJy 
iDjnry is intentionally caused to a particular 
person. 
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sentenced to death tmdw s. 302, it n-as Md that the accused’s intent was not to 
inUict bodily injury sufficient in the.ordinary course of nature to cause death but 
to cause bodiiy injury which was likely to cause death, the degree of probabiHty 
- as to death ensuing not being so high as to justify a finding of murder, and the 
'Conviction w’as altered to one under the first part of s. 304 and the sentence reduced 

•to ten years’rigorous imprisonment. ^ 

Exorcising evil s-pirit.-AVheib the accused, in exorcising the spirit of a girl, 
Tvhom they believed to be possessed, subjected her to a beating which resulted in 
'her death, they were held guilty of culpable homicide.* Although the intention of 
the persons who inflict heating in such circumatancea is not to cause death but to 

• exorcise the spirit they must be taken to have known that they are likely to cause 

death.® But where the injuries caused under like circumstances were not severe, 
the accused was acquitted.^ Wliere a man deliberately murdered his wife under 
the belief that she was haunted by evil spirits and tliat if he killed her the evil spirits 
would leave her, he was held guilty' of murder.® ^Vhere the accused murdered the 
deceased knowing full well the nature of his act, but under the belief that bj' so 
doing he was helping in the recovery of his wife and children, whose illness be attri> 
buted to the deceased, whom he beheved to be a witch, it was held that the accused 
was guilty of murder.* Where the accused possessed by a superstitious belief 
made an offering of his child to a crocodile in a certain tank, with a pure heart, 
believing that though the crocodile would doubtless take the child away, but would 
return the child unharmed and the child would thereafter lead a charmed life and 
attain to a good old age ■ ' * 

death to the child, he 

8.304,83 what he did, he did witn Jcnowieuge vuai .,wuiu ... 

• of the child.’ 

tlnsitKfuJ medical treatment.--Wbere a man of full age submitted himself to 

• emasculation, performed neither by a skilfulhand not in the least dangerous way, 

and died • . -*hc act were held guilty of 


' ho deals with the hfc or health 

of Another person is bound to use conipeteDt skili and sufScirnt attention t if tbe 
patient dies for want of either, the poison is guiicj" of manslaughter.* 

Causing a person (e 6e When ft/a snakr -—'-h sDakc-ebarmer exhibited in public 
a venomous snake, whose fangs he knew had not been eitracted, and to show his 
asm skill and de-tferity, but iritbont anj-intCDtion to canse harm to anj-onc, placed 
the snake on the head of one of the spectators. The spectator m trying to push ott 
the snake was bitten, and died in conscijnence. It was held that tho enake-oharmer 

was guilty of culpable homicide not amounting to murder <» The aeouaed, who 

professed by tatooing to render persons immune from the effect of ™akc Me, 
Prised a poisonom snake to bite the deceased whom he had tatooed but ^05“; 
It was held that the buidcn of proving that the accused was justified in hebeving 
and did behove that he could give immnnity lay ou the accused and that ns he 
failed to discharge the burden, he was guilty of eulpahle homicide not amooiitmg 

to totlctes'-Where a woman, by gripping and squcermgtbc tcsticlM 

-of her husbmd.^ed!iced them to a pttipycondition, thereby catismg an injuiy 


> Xga Pe Chtl. (1023) 2 B. t. J.. 239. 

* JamaludtR, {1892) Unrep. O'. U. (w3. 
Zn »fumUAt case tlie acenseJ wte heW 
■ o{ An offencT under «. 304.A. beeaase tbe 
had consented to tho beating .• J’o 
,/1002) 1 V. B. Xl. (I\ C) I. 

* Po?*Aa,(l9i:)3 U. B. T.- «. 

* Usvrtp. Cr. C. “BC. 

* Seat AXi. (1917) 3 P. L. W 35*v 


• Of.to Uo. (1020) I P. 1. T. 2S2 

’ lOnrat Bipan, (1020) 3.1 C. L. J- He, 

250,>V.X.(,7a. . „ ,o,ir 

* Burdee, (1916) 25 Cox 6W. „ 
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wJiifli in ilu'' to t?!" fljofl: foinfiiclrtl on the r^rvon^ it vrus 

t«3» jri.iliy of l.cmKii!**,' Hen* ih*' viofcnc*' of the 

on tS" Jjii*l>sn'l> il'hcato patlt waa piitTinont to justify nn inference that 
tfi" «if'' iia'l \ f f t},o lilfly rfjoct of her fttlnrl-. Hut wh‘’re denth was 

rnn^sl T'o| }iv tlr <if tlj** t‘«tirIeA 1»tit owinjT to lfi<' un'ound l)o<l«Iy condl* 

tinn f’f tJ.o nr.'l lfio rn'‘«lK.il rvidenco showed that the injurv inflicted 

nj-m ih*' dr^r,i»r.l «niiM tnt m tjonnal omdilion* hare cndangcrrtl hh life, it wm 
hf] l that the A<fj}»/Nl tra« cmltv ««f hiirt only,* 

nnttlih OMi —n jrf“r»on in toco potcr.fu inflicted corporal punMimcnt 
on « rl.iH. flJi'I f'-nj-IIe.! It to wotl for nn unreasonable number of houn, and 
beyond It* ftt'rrtb, and the rbjl-! die.1, the death bejnj; from cowumption, he was 
b'-id of rmn*laiicliter * A fchoolma*!er, on the recond <lay after a boy's 

r< turn to k1io.iI wrote to tlie parent AAtinj the l.<iy wa* extremely obstinate, and 
oucht to be »'\<rely ATid fre<jueiitU iK-.iten The fatljef replied, " I <lo not wish 
to inierferr with tour plin " Acronlincly theachooJmastrr beat the boy for two 
bnur* arid a b.alf »o<-rr tly in the nipht with o thick stick until he died. It was held 
th.at. H 5 e)i purii'Jiineni bring rxrostixo and unrf.i<on.ible, the schoolmaster was 
guilty r>f niandaugliter * \\here a father who, for some childi»h fault, gave an 
inf.it.t of t«<i} nr> and n half afeiut a doren Atrokes with a Strap an inch wide and 
right'fri iiiflius long, fmm thr ifTects of which the cJiild dieil, it was held that ho 
wft* guilts of m.m'hugliter * 

Death caused without intention or * knowledge * is not culpable 
homicide.—The (»fTenrp of rtilp.ible homicule supj>o*es an intention, or knowJcdgo 
of lil«diho'>d, «if cau'ing d'ath. Tfi* intention must beilirccted eillicr deliberately 
to putting an end tohtimsn lifeor losotne net which to the knowK'tlpeof the accused 
I* bk»ly to rtmtuai'' in th<-putting an enci to hunwn life The knowledge must 
ha\ e r> f' r» nee In th' jciru* ul ir ein um'tmceH m which the nccu.<cd is placed and 
tlie intrniKin d'niniubd li) ihe sMtmn must stand in some relation to a person 
wh<> < ith< r I* alive nr wh<i i* tx-lievMl by the nccus(Hl to bc ahvc * In the absence 
of rti' h ini< ntinii or know ll^tg<^ the oflence conunittcd may Lc the oflenco of causing 
gnevou* hurl,* orsirnph' hurt* 

As notueil befon-, even m tlie cave of gro-^ negligence a man is liable for the 
nattir.'il con^'<^u^•Il(e of his act Hut where death results not as a direct con¬ 
sequence of the net of the accu*eil but from some other cause of W’hich he was 
uiiuware then the accu*cd cannot be charged with culpable hotnicidc. Where 
death is cau<cd owing to tlic rupture of a diseased spleen and not violence, it 
IS on this pnncijilc that the accused is convicted of hurt or grievous hurt. 

Cases.—Whore the accused by a single blow with a deadly weapon killed 

another who W'"> -♦ -r —~l— ^.i.. a 

and bis wife w< ■ _ ■ • • . • . 

It was held thn ' ■ . ! ■ ' 

of a trivial dispute, *'■ * . .• * 

caused him to fall o • . 

falling the deceased 

his death on the fifth day after, it was held that this was simply a case of u.ing 
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^mioal force. J According to would Iiave been treated as 

raanskugliter. The accused, while engaged in n verbal wrangle with hig wife 
stnid' on the hit mdo with great force, the result of which was that 

nose, and within little more than an hour died 
nc death was caused by the rupture o( the aptocn. If was heW that ho was gnilty 
of gmvous hurt onJ^*.* hero three persons attacked a fourth with clubs and 
one of the assailants airuch a bi&n^tryeh fmetured theshslloithe person attached 
and caused hw death, hut the evidence hit it in dcaht as to which of the three 
nRsaijanta slnick that Wow, h was held that the oSctice ol which the three 
assailants wore guilty was grievous hurt rather than culpable homicide not 
amounting to murder.® "Where two persons on receiving provocation delivered 
an unpfcmcdifatod attach on the deceased and one Wow only was given which 
c.auscd his death, but it was not shown who struck the fatal blow, it was held that 
both were guilty of grievous hurt hut not of culpable homicide.^ 

Where a man struck another on the head with a stick, and belieriiig him to 
be dead ^et fire to the hut iWth a view to remove all evidence of the crime and it 
was found that the blow only stunned the deceased and the death was really caused 
by the injuries from the burning when the accused act fire to the hut, it was held 
that the offence committed was that of attempt to murder.® The accused assault¬ 
ed hia wife and gave her kicks, blows and slaps. The kicks were given below the 
naval. The Woman fell down and became unconscious. In order to create an 
appearance that the woman had committed suicide, tie accused took up the un¬ 
conscious body of his wife, thinking it to be a dead body and hung it by a rope. 
The post mortem c.vamination showed that death was due to banging. It was held 
that the accused could not ha vointended to kill his wife, if bo thought that she was 
already dead, and ho could not bo contdeted of murder; and that the offence com- 
'raitted was ona under 8.525 for having given her kicks, blows and slaps before she 
fell down.* Where the accused struck bis wife n blow on her head with a plough- 
ahare which, though not shown to ho a blow likely to cause death, did iniacl lond^t 
her unconscious and, believing her to bo dead, in order to lay tbo iovitidatvosi of a 
fake defence of suicide by hanging, the accused banged her on a beam by a rope 
and thereby caused her death by etrangulation, it was held that the accused waa 
not guilty of either murder or culpable homicide not amoonting to murder but 
was guilty of grievous hurt.’ 

L, who had a stick in l\is hand, attacked B who had none. Learning that 0 
ivaa coming to help B, L entered Jns house whence he fetched a chopper and 
reaeired his attack on B indicting more than one injury. L allowed himself to 
be disarmed by G who got some slight injuries in the scuffle that ensued. B was 
sent to the hospital where he died of sceptic pueutaouia. It was held that there 
being no intention to cause death L could only be conWeted of having caused 
grievous hurt.® 

A youth of about eighteen had, without any ancillary violence, sexual inter- 
c-oume with & well-developed girl probably under twelve yeare of age; the girl did 
not consent j her vagina was ruptured and, as a result, she died of shock. It was 
held that, as death was not the natural consequence to bo expected from a simple 
sexual oSeaee, the accused was not guldty of calpabSo homicide, 
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.. —* -.region of that organ, be Iras held 

went to a place where a cart waS 
nan who was sleeping on a cot close 
.he cart. The man explained that 
the cart did not belong to him and remarked at the same time that he was ill. 
The accused, thereupon, got irritated and pulled the cot about, causing the man to 
fall out of it, kicked him and struck him on the side or on the ribs with a stick. 
Owing to the injuries he had received, the man died very soon after. It was held 
that as the deceased was suffering from a diseased spleen the accused was guilty 
of causing grievous hurt. * 

(2) Hurt .—Where the prisoner, having received great provocation from his 
wife, pushed her with both arms so as to throw her with violence to the ground, 
and after she was down slapped her with his open hand, and the woman died on 
account of rupture of her spleen which was diseased, it was held that the prisoner 
was guilty of causing hurt.® Similarly, where a wife died from a chance kick in 
the spleen inflicted by her husband on provocation given by her, the husband not 
knowing that the spleen was dis«*ased, he was held guilty of causing hurt.^ The 
prisoner, dissatisfied and irritated by the lazy and inefficient manner in which a 
punkha cooly was managing a punkha, went up to him and struck him one or 
more blows. The cooly was sufjering from a diseased spleen and died from the 
injuries he had received. It was held that the prisoner was guilty of causing hurt. ® 
Where the accused threw a piece of a brick at the deceased which struck him in 
the region of the spleen and ruptured it, the spleen being diseased, it was held that 
the offence committed was that of causing hurt.* The accused was charged with 
having caused the death of one N by kicking him over the regions of the spleen, 
being enraged at the latter having allowed bis goats to stray into bis field The 
medical evidence showed that the spleen of the deceased was enormously largo, and 
slight injuries over the region of the spleen would be sufficient to cause its rupture 
which generally ends fatally. It was held that in the absence of satisfactory 
evidence to prove knowledge of the state of health of the deceased on the part of 
the accused, the conviction should be for hurt only.® 

6. Explanation 1,—A perfon causing bodily injury to another who is 
labouring under a disorder, disease, or bodily infirmity, and thereby accelerating 
the death of that other, is deemed to have ‘ caused his death.* But one of the 
elements of the offence of culpable homicide must be present.® 

" An offence affecting the life of a person who must soon die either’from a 
mortal disease or in course of nature from old age and decay, is not a less offence 
than one which affects the life of a person in strong health. The offender causes 
death in the one case by accelerating that event by a few months, or days, or boors; 
in the other case, possibly, he hr.sfeus the event by many years. The real differ¬ 
ence between the two cases is not in point of law, but in respect of the degree of 
proof, requisite to show the cause of death. For where the death of a person who 
receives some bodily injury while labouring under a disease is the subject of enquiiy, 
the Court in estimating tlie endence must consider whether it is sufficiently proved 
which of the two causes, the disease or the bodily injury to the deceased person, is 
the cause of his djung on the day when bis death occurs. It is not nccessarj’ (if 
it were possible) that the evidence should enable the Court to apportion the two 
causes and the degree in which each of them contributes to the result. But the 
Court must be satisfied (1) that the death at the time when it occurs is not caused 
solely by the disease ; and (2) that it is caused by the bodily injurj- to this extent, 
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cnminalJorce. According to the ^Inglish'lair this trouJd barb been‘treated ae 
manslaughter. The accused, while engaged in a verbal wrangle with his wife 
struck her a blow on the left side trith great force, the result of which was that 
vomittcd and bled from the nose, and within little more than an hour died. 
The death was caused by the rupture of the spleen. It was held that he was guilty 
of grievous hurt only.* Where three persons attacked a fourth with clubs, and 
one of the assailants struck a blow which fractured the skull of the person attacked 
and caused his death, but the evidence left it indoubt as to which of the three 
assailants struclc that blow, it was held that the offence of which the three 
assailants were guilty was gneyous hurt rather than culpable homicide not 
amounting to murder.* Where two persons on receiving provocation delivered 
an unpremeditated attack on the deceased and one blow only was given which 
caused his death, but it was not shown who struck the fatal blow, it was held that 
both were guifty of grievous hurt but not of culpable homicide.* 

Where a man struck another on the head with a stick, and believiijg him to 
be dead set hre to the hut with a view to remove ail evidence of the crime and it 
was found that the blow only stunned the deceased and the death was really caused 
by the injuries from the burning when the accused set fire to the hut, it was held 
that the offence committed was that of attempt to murder.® The accused assault* 
ed his wife and gave her kicks, blows and slaps. The kicks were given below the 
naval. The woman fell down and became uacoDschus. Jn order to create an 
appearance that the woman bad committed suicide, the accused took up the un¬ 
conscious body of his wife, thinking it to be a dead body and hung it by a rope. 
The ?josf vxortem esaramation showed that death was duo to hanging. It was held 
• ■ . * • " i*ho thought that she was 

.• . •.* . ..... indthatthooffcncocom* 

■ . .. • • ■ lows and slaps before she 

, : . • . , . her head with a plough* 

share which, though not shown to be a blow likely to cause death, did in fact render 
her unconscious and, believing her to be dead, in order to lay the foundation o( a 
false defence of suicide by hanging, the accused banged her on a beam by a rope 
and thereby caused her death by strangulation, it was held that the accused was 
not guilty of either murder or culpable homicide not amounting to murder but 
was guilty of grievous hurt.’ . 

L, who had a stick in his hand, attacked B who had none. Learning thatG 
was coming to help B, L entered his house whence he fetched a chopper and 
renewed his attack on B inflicting more than one injury. L allowed him^U to 
bo disarmed by G who got gome Blight injuries in the scuffle that ensued. B was 
sent to the hospital where he died of eceptic pneumonia. It was held that there 
being no intention to cause death L could only be convicted of having earned 
grievous hurt.* „ , ,. , 

A youth of about eighteen had. without any ancillary violence, se.tual inter- 
courae with a well-developed girl probably under twelve yeaw of age; the ptl dht 
not consent; her vagina was ruptured and, as a result, she died of shock. U was 
hold that, as death was not the natural consequence to bo expected from a simple 
sexual offence, the accused was not guilty of culpable homicide,* 

I. ■' ”” .gave a 

blow 
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who WAS suffering from a diseased Bplecn. on the region of that organ, he was held 
guilty of causing grievous hurt.^ The accused went to a place where a cart waS 
standing, and presuming that it holongej to a man who was sleeping on a cot close 
by, roused him and told him to let him have the cart. The man explained that 
the cart did not belong to him and remarked at the same time that he was ill. 
The accused, thereupon, got irritr.tod and pulled the cot about, causing the man to 
fall out of it, kicked him and struck him on the side or on the ribs with a stick. 
Owing to the injuries he had received, the man died very soon after. It was held 
that as tlie deceased was suficring from a diseased spleen the accused was guilty 
of causing grievous hurt.* 

{2} Hurl .—Where the prisoner, having received great provocation from his 
wife, pushed her with both arms so ns to throw her with violence to the ground, 
and after she was down slapped her with his open hand, and the woman died on 
account of rupture of her spleen which was diseased, it was held that the prisoner 
was guilty of causing hurt.* Similarly, where a wife died from a chance kick in 
the spleen inflicted by her husband on provocation given by her, the husband not 
knowing that the spleen was diseased, he was hold guilty of causing hurt.^ The 
prisoner, dissatisfied and irritated by the laz}* and incflicient manner in which a 
punkha cooly was managing a puiikha, went up to him and struck him one or 
more blows. The cooly was suffering from a diseased spleen and died from the 
injuries he had received. It was held that the prisoner was guilty of causing hurt.* 
Where the accused threw a piece of a brick at the deceased which struck him in 
the region of the spleen and ruptured It, the spleen being diseased, it was held that 
the offence committed was that of causing hurt.® The accused was charged with 
having caused the death of one N by kicking him o%'er the regions of the spleen, 
being enraged at the latter having allowed his goats to stray into bis field. The 
medical evidence showed that the spleen of the deceased was enormously large, and 
slight injuries over the region of the spleen would be sufficient to cause its rupture 
which generally ends fatally. It was hold that in the absence of satisfactory 
evidence to prove knowledge of the state of health of the deceased on the part of 
the accused, the conviction should bo for hurt only.* 

6. Explanation 1,—A peri on causing bodily injury to another who is 
labouring under a disorder, disease, or bodily infirmity, and thereby accelerating 
the death of that other, is deemed to have ‘ caused his death.’ But one of the 
elements of the offence of culpable homicide must be present.® 

“ An offence affecting the life of a pereon who must soon die either'from a 
mortal disease or in course of nature from old age and decay, is not a less offence 
than one which affects the life of a person in strong health. The offender causes 
death in the one case by accelerating that event by a few months, or days, or hours; 
in the other case, possibly, he hastens the event by many years. The real differ¬ 
ence between the two cases is not in point of law, but in respect of the degree of 
proof, requisite to show the cause of death. For where the death of a person who 


it were possible) that the evidence should enable the Court to apportion the'two 
causes and the degree in which each of them contributes to the result. But the 
Court must be satisfied (1) that the death at the time when it occurs is not caused 
solely by the disease ; and (2) that it is caused by the bodily injury to this extent, 
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that .t ts accclmtod hy such injuiy. Supi>oae A is il! of smaU-pox, and Z rives 
him pills in such doses that the daease is aggravated and death is accelerated ■ Z 
has cW dcaUi, notwithstanding that it jnaj- he proved that A must have event- 
ually died of the sroall-pox. ^ 

The English law is to the same effect. = The accused one night came home 
before his wife, and liC was in a condition of violent excitement, and was overheard 
^ determination of “ giving his wife something ” when she came in. 
the woman did come home there were at once sounds of an altercation, and 
shortly* afterwards the woman ivovS seen by several witnesses to rush from the 
house into the road closely pursued by the accused, who was at the same time 
using violent threats towards her. She was then seen to fall into the roadway, 
and lying there she was kicked on the left forearm by the accused. When picked 
up she w’as found to be dead. The fost-morlem examination showed that the 
deceased was suffering from a persistent thymus gland, and the medical evidence 
was to the effect that any combination of physical exertion and fright or strong 
emotion might occasion the death ol the person having such gland.' It was held 
that the evidence that the death of the deceased a’as due to a combination of physi¬ 
cal exertion and fright, or strong emotion caused by an illegal act of the accused, 
was sufficient to support a conviction for manslaughter without proof of actual 
violence on his j>art occasioning the death.* 

The Calcutta Court has held that if a person was suffering from an injury* 
which would render injuries (whicJi would not have a fatal effect to one ordinary 
man) fatal to that person, it does not necessarily follow, as it would in the case of 
a healthy man, that the person inflicting those injuries knew it to be likely that 
death would be caused thereby.^ 


7. Explanation 2.—‘ By Msorflng to proper rereetfles death might hay?,^ea 
prevented.’—The explanation reproduces the English law. The authors of,,tho 
Code say : *' We sec no reason for excepting such cases [the cases of penotia who 
die of a slight wound, which, from neglect or from the application of improper reme¬ 
dies, has proved mortal] from the simple general rule which we propose. It will, 
indeed, be in general more difficult to prove tbat death has been caused by a scratch 
than by a stab which has reached the heart; and it will, in a still greater degree, 
be more difficult to prove that a scratch was intended to cause death than that a 
stab was intended to cause death ; yet both these points might be fully established. 
Suppose such a case as the following It is proved that A inflicted a slight wound 
on Z, child who stood between him and a large property, it is proved that the 
ignorant and superstitious servants about Z applied the most absurd remedies to 
the wound ; it is proved that under their treatment the wound mortified, and the 
child died. Letters from A to a confident ate produced ; in those letters, A con¬ 
gratulates himself on his skill, remarks that ho wuld not have inflicted a more 
severe wound without exposing himself to be punished as a murderer, relates wit 
exultation the mode of treatment followed by the people who have charge of Z. 
and boasts that he always foresaw that they would turn the slightest incision into 
a mortal wound. It appeare to us, that if such evidence were produced, A ought 
to be punished as a murderer. . . . ^ 

“ Again, suppose that A makes n deliberate attempt to commit assassination , 
in the presence of numbeis he aims a knife at the heart of Z, but the knife glances 

aside, and inflicts only a slight wound..,In such cases there is no doubt what¬ 
ever as to the intention. Suppose that the person who received the wound w 
under the necessity of exposing himself to a moist atmosphere immediately after¬ 
wards, and that, in consequence, he is atUcked with tetanus and dies. Here, again* 
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howovcr slight the wouml may have been, wo are miable to pcrcoivc any good 
reason for not {nxnislnng A ns n murderer.”* 

Although proof he given that fho wuimd or other hodily injury if skilfully 
treated might not have resulted in death, yet ifin fact death is the result,the wound 
‘ causes ’ death. An<l it does not avail the ofiender to prove that the first might 
have been removed or renden'd inojHTative by the application of proper remedies 
and that death might thus have been prcvcnteil. ‘ Proper remedies and skilful 
treatment’ may not he within the reach of the wounded man ; or, if they are at 
haml, he may he unahlo or unwilling to resort to them. Hut this is immaterial 
80 far ns relates to the due interpretation of the words ‘ cause of death ' The 
primary cause which sets in motion aomc other cause, —as the severe wound w’hich 
induces gangrene or fever,—and the ultimate effect, death, are sufficiently connect¬ 
ed as cause and effect, notwithstanding that the supervening sickness or disease 
might have been cured by medical skill. All that it is cs.sential to establish is, 
that the death has been caused by the bodily injury, and, if there be any intervening 
cause, that it is connected with a sufficient degree of probability with the primary 
one. 

” Cases not reached by cither of the above explanations may occur, in which 
there will he s'""'* *i.« a-..,- J/.-*;. a 

who hasrccch 
skilful treatmi 
scfjucncc, the 

and death ensues—or suppose he drinks spirit immoderately in a hot climate or 
suppose he is carried to a hospital where erysipelas happens at the time to be pre¬ 
valent, and catches the disorder and dies of it— or again suppose the bodily injury 
renders the amputation of a limb necessary, and that the patient is soon afterwards 
attacked by some complaint innocuous to a person m sound health, but W’hich 
proves fatal to him in his weakly condition In all these cases, if no bodily injury 
had been received, the man would not have died ; and it may therefore be said 
that the injury is in some sense the cause of death But it seems indispensable 
that the death should bo connected with the act of violence or other primary cause 
not merely by a chain of causes and effects, but by such direct influence as is 
calculated to produce the effect without the intervention of any considerable 
change of circumstances. 

“ In each of the instances we have last supposed, the bodily injury- caused 
death under extraordinary circumstances Its direct influence in producing 
that result was small, and the intet^■ening circumstances which more immedi¬ 
ately caused death could scarcely have been foreseen. Nevertheless the use of 
the words ‘ to cause death ’ without qualification or exception, brings such cases 
within this term of the definition of the offence of culpable homicide. The 
difference between these cases and Others of less complexity is a matter to be 
considered by the Court in estimating the effect of the evidence. But it is 
difficult to conceive any evidence sufficient to establish an intention to cause 
death on the part of a person who inflicts a bodily injury which ends so 
unexpectedly in death.”* 

Cases.—Where a wound is inflicted under circumstances that immediat'* 
death would make the person inflicting it guilty of murder, he svill be liable for 
murder even if the death ensues from an operation thought necessary and performed 
by competent medical advisers, who considered that the wound was dangerous* ; 


* Note M, p. 143. 
» U. & 31. 228. 


Edward Laves Pym, (1846) 1 Cos33D. 
Joseph Holland,{ISil) 2Sfood. 351, 
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IViietliortlioprovocation was t-rave and sudden 
enough to prevent the oficnee from amounting to'murder « a 
question of fact. 


JDMISTRATIOKS, 

■ I passion excited by a provocafion given bv Z, 

intentionally kills ^, Z a elillil. This is murder, inasmncli as the provocation Vas 
not given by the child, and the death of the child was not caused by accident or 
misiortiino m doing an act caused by the provocation. 


(6) Y gives grave and sudden provocation to i, on this provocation, 
fires a pistol at i, neither intending nor fcnon-ing himself to be likelv to kil Z 


who is near him, but out of sight. A kills Z. Hero A has not committed murder, 
but merely culpable homicide. 

(c) A is lawfully arrested by Z, a bailiff. A is excited to sudden an<l violent 
pasajon by the arrest, ami kills Z. This is murder, inasmuch as the provocation 
was given by a thing done by a public sen^ant in the exercise of his powers. 

(rf) A appears as a witiuas before Z, a Magistnate. Z saj's that he does not 
believe a word of A’s deposition, and that A has perjured himself. A is moved to 
sudden passion by these words, and kills Z. This is murder. 

(e) A attempts to pull Z*a nose. Z, in the exercise of the right of private 
defence, lays hold of A to prevent him from doing so. A is moved to sudden and 
viohat passion in consequence, and kills Z, This is miirdcT, inasmuch as the 
provocation was given by a thing done in the exercise of the right of private defence. 

</j Z strikes B. B is by this provocation excited to violent rage. A, a 
bystander, intending to take advantage of B’s rage, and to cause him to kill Z, 
puts a knife into B’s hand for that purpose. B kills Z with the knife. Here B 
may have committed only culpable homicide, but A is guilty of murder. 


Exception - GiUoable homicide is not murder if the offender, 
in the exerewe in ^o^d ixith of the right of prit’^ato defence of p?r,50n 
or prope ty, exceeds the oower given to him by law and causes the 
de^th of the person agaz ist rrhom he is exorcising sucIj right of 
defence witbout premeditation, and inthout any intention of doing 
more harm than U necessary for the purpose of such defence. 

ILtVSTRATIOJT. 

Z attempts to horsewhip A not in such a manner ai to cause grievous hurt to 
A.' A draws out a pistol. Z persists in the assault. A, believing in good faith 
that be can by no other means prevent himself from being horsewhipped, shoots 
Z dead. A has not committed murder, but only culp.ible homicide. 

Exception Culpable homicide is not murder if the ofender, 
being a public servant or aiding a public servant acting for the 
advancement of public justice, excels the powers given to him 
by-law, and causes de.ath by doing an act whicli ho, in good 
believes to be lawful and necessary for the due discharge of ius 
duty as such public servant and ivithout towards the person 

whose-death is caused. 

. . ■ Exception ^.‘-—Culpable homicide is not murder if it is com¬ 
mitted tvithout premeditation, in a sudden fight in the hefit 
passion.upon a sudden quarrel and without the offender s liavin^ 
taken undue advantage or acted in a cruel or unusual manner. 
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Explanation. —It is immntcrinl in such cases wliicli party 
offers the provocation or commits the first assault. 

Exception 5.”— Culpa!)lc homicide is not murder when the 
ponson wJiose doatli is caused, being above the age of eighteen 
years, suffers deatli or takes the risk of death with his own consent. 

ILLUSTRATION. 

A, t)j’ in^itipAtioii, voluntarily causes Z, a person under eighteen years of ago, 
to commit suicide. Hero, on account of Z’s youth, he was incapable of giving con¬ 
sent to his own death ; A has therefore abetted murder. 

C 0 H jM E N T . 

In this .section the definition of culpable homicide appears in an expanded 
form. In the Penal Code ‘ culpable homicide’ is user! as a generic term, and 
is exhaustively sub-divided into two species, namely, culpable homicide amount¬ 
ing to murder (s.300, els. 1,2,3, t) and culpable homicide not amounting to murder 
(s. 299 and exceptions to a. 300). According to Sir Fitz-James Stephen the defini¬ 
tions of * culpable homicide ’ and ‘ murder ’ arc the weakest part of the Code as 
they are defined in terms closely resembling each other. 

The Code nowhere makes premeditation a necessary concomitant to murder. 
'Whatever the motive may be, or whether or not any motive whatsoever bedis- 
covcrable, the sole point for enquiry is, whether the person inflicting the injury 
did so with the intention or knowledge as specifie<l above. ^ 

Scope —An oflenco cannot amount to murder, unless it falls within the 
definition of culpable homicide ; for this section merely points out the cases in 
which culpable homicide amounts to murder. But on ofTcncc may amount to 
culpable homieulc and yet may not amount to murder. 

In deciding the question whether culpable homicide amounts to murder, it 

will bo erroneous to convict the pnsone- i- «-*i • i* • 

to bring an accused person under any 

not amounting to murder, and it is tl • . • 

place, whether the element or elements which constitute the offence of murder, a.s 
defined in this section, e.\ist * In the Pull Bench case of Skedh Bazu,^ Peacock, 
C. J , observed : “ It does not follow that a ease of culpable homicide is murder, 
because it does not fall within any of the exceptions in s. 300. To render culpable 
homicide murder, the ease must come within the provisions of clauses 1, 2, 3 or 4 
of s. 300 ” 

English law.—Slurder is unlawfully causing the death of another with 
mabce aforethought, express or implied. Malice aforethought, in murder, practi¬ 
cally means— 

( 1 ) ‘ ‘ ‘ ’ ” ’ • ’ • • . .g 

( 2 ) ; 

(3) ' ' ^ , ause death or 

grievous bodily harm to some one. 

(4) An intent to oppose by force any officer of justice who is lawfully arrest¬ 

ing or keeping in custody some one whom he is entitled to arrest or keep in custody, 
provided the prisoner knows that he is such officer of justice. ’ 

The law of British India, differing from the law of’England, docs not regard 
every case of homicide as frima facie murder: it throws on the prosecution the 


' ilohomed Kltin Abdool Kurreetn, (18C5) 
a W. R. (Cr.) 40. 

* paaptil Gove r. Earn Bhajan Ojha, {1897) 
1 C. W. N. 515 ; -Atira, (1891) P. B. No. 9 of 
78 


i|m’ ^**'''* 

» (IM7) 8 W. R. (Cr.) 47, 51. r. s. 
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burden of proring a certain intent or knowledge. > The EngUah law looks to the 

act and throws on the accused the b”’V -f.-.--:. r. ,:t , 

from the circiiinstaaces of the case, ■ ■ 

does not amount to murder, * The ; • ‘ ‘. 

knowledge of the accused and not to the effect caused by the act. 

Culpable homicUe and murder dwlinorniahed.—The dtstioctfon between 
these two offcnCDs is very ably set forth by MeJvW, J.. ia v. Oovinda ,»in which 
case tho prisoner knocked hia xnfo dovvn, put one knee on her chest, and struck her 
two ot three violent blows on the face with the closed fi.s£, producing extravasation 
of blood on the brain and she died m consequence. The Court held that there 
being no intention to came death, and the bodily injury not being sufficient in the 
ordinary course of nature to cause death, the offence committed was net murder 
but culpable homicide. The learned Judge said : 

“For convenience of comparison, the provisions of s.s. 299 and 300...may 
be stated thus :— 


SxDTiOX 28ft 

A person comnait^ culpable homieide. If the 

act which tho death is caused h 
done. 

<a] tVith the intention of caiwi'ng death ; 


Sectios 300. 

Subject to certain exceptions, culpafej© homi¬ 
cide is osurder, if tbs act by whitb the 
death is caused ia done. 

(J) With tho intention of causing death ; 


f {2) With tho intcnUoti of causing such bodily 
injury as the offender Inoieg fate liilelv to 
cause the death of rte pewn to ichom the 
(i) With tto jfltootion of causing auch bodily / hnrn ia enused; 
iniur? aa is lUehj to death; \ (31 With the inte 


(31 With the intention of cauafu^ bodily 
injury to any person, and the bodily injury 
intended to be jnfiicted is i» 

the ordinary coarse of nature to cause death j 
(c) With the ttha(...the act is (4) With the knowledge that tho art U «o 

Uiet» to cause de.ath. tmtntflendy dnngfroue that t( nuat in all 

pTotahiUly eaviae death, or such bodily injury 
03 is Jjkely to cause death. 

“ I have undefUned the words which appear to me to mark the differences 
between the two offences. 

“ (rt) and (I) show that where there is au intention to kill, the offence is always 
murder. 

-V M nnd f4) annear to me intended to anph* (I do not say that they arc 
, . . • • • -bodily 

. ■ . • • . • ■ -ascs o! 

this description. Wheroer lue uiiv.u%.v .a .... 

upon the degree of risk to human life. If death is a likely result, it is cufpao c 
homicide ; if it is the most probable result, it is murder. ,. , t t 

“ The essence of (2) uppeaw to me to be found m the words ir/uch I have 
underlined. The offence is murder, if the offenderXfiou'a that the parUttihrpmoti 
injured i-s likely, either from peculiarity of constitution, or immature age, or other 
special circumstance, to be J^Jed by an injury which would not ordinarily cause 
death. . ' ■ . • = 

,,f^Y • ■ ' . blowis hkely to 

rame !«■■■■ ■■ ■' ■ ■■’ 

• —-—vT,.«. a t«^ityotniuriiei, utVuuugu blowuugut rot 

• 'Course of nature fpcause the death of a person 


* <l6'5ll I Wei'r -’88. 

* ffrewier^ (IS37) ffC & P.SS 


»(isre; i Pois- 342. 
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“ T’ . ■ ' ’ I'*' -1 • .' 'these 

two clai ■ ' ■ ■ The 

offence ^ . ■ Ulcly 

to cause death ; it is murder, if such injury is sufficient tn the oidinary course of 
nature to cause death. The distinction is fine, but appreciable. It is much the 
same distinction as that between (c) and (4), already noticed. It is a question of 
degree of probability. Practically, I think it will generally resolve itself into a 
consideration of the nature of the weapon used. A blow from a fist or a stick on 
a vital part may be likely to cause death ; a wound from a sword in a vital part is 
sufficient in the ordinary course of nature to cause death.” 

As regards (c) Peacock, C. J., obsen-es in Gora Chand (jopee's case ^: “ There 
are many cases falling within the words of s. 299 ‘ or with the knowledge that he 
is likely by such act to cause death * that do not fall within the 2nd, 3rd, or 4th 
clauses of 8.300, such for instance as the offences described in ss. 279, 2S0, 281,282, 
284,2S5, 286, 287 ,283 and 289, if the offender knows that his act or illegal omission 
is likely to cause death, and if in f.ict it does cause death. But, although he may 
know that the act or illegal omission is so dangerous that it is likely to cause death, 
it is not murder, even if death is caused thereby, unless the offender knows that it 
must in all probability cause death, orsuch bodily injury as is likely to cause death, 
or unless he intends thereby to cause death or such bodily injury ns is described 
in clause 2 or 3 of s. 300. 

” As an illustration, suppose a gentleman should drive a buggy in a rash and 
negligent manner, or furiously along a narrow crowded street. Ho might know 

*- 1.;il —w... »...* I./. 7.;ii 


cause death orsuch bodily injury, etc , as to bring the case within tJie 4 th clause of 
B 300 In an ordinary case of furious driving, the facts would scarcely warrant 
such a finding. If a man should drive a buggy furiously, not merely along a 
crowded street, but intentionally into the midst of a crowil of iiersons, it would 
probably bo found as a fact that he knew that his act was so imminently dangerous 
that it must In all probability cause death or such bodilv injury, etc., as in clause 4, 
8. 300. 

" From the fact of a man's doing an act with the knowledge that he is bkolr 
to cau.»c death, it may be presumed that he did it with the intention of cau.sing 
death, if all the circumstances of the case justify such a presumption ; hut I should 
never presume an intention to cause death merely from the fact of furiou.? driving 
in a crowded street in which the driver might know that his act would Imi likely 
to cause death. Presumption of intention must de|)end upon the facts of each 
particular case. 

way St: 
of the 
particu 

iicss by any other train ; that at the tune of the furious drivingit wanted only two 
minutes to the time of the train’s .starting , that the road was so crowded that he 
mu.st lia\o known tJiat he was likely to run o\*er some one, and to cause death, 
uould anyone under the circumstances presume that his intention was to cau«e 
death ! Would it not lie more reasonable to presume that his intentiou was to 
save the train ? If the Judge or jury should find that his intentlon'wnr'tp rave 
the train, but that he must have known that he was likely to cau'c death, he would 
be guilty of culpable Lomicide not amountiug to murder, unless they should also 
find that the risk of causing of death was such that he must have ^own, and did 
* 3 W. R. (ft.) «. 40, T R 



G20 


MW or oniJiE?,' 


[cnjp. TO. 


blow, tlwt ills nut imiit ill n?l protabililv cause ilcSith, etc.; within the momin^of 
emuse 4, 8. 300. 

*' If they slmuld I'd farther, awl infer from the knoK'ledgc that he Tra? iikelr 
to caiise (leftth. that he intciufed to caiwe tleath, he would be ffuatr of murder 
and linbltt to capital puni'thmeiit,” ' 

" It may he uaefu! here to j»oint out that the Indian Penal Code contemplates 
that trhen an act h culpable homicide* whether amounting to murder, or not 
amounting to murder, by reaadn of tho act fWngdono with the irnowlcdge dcjcriherf 
in clause (3) of b. 299 (or with the knowledge described in clause 4 of a. 300, which 
kvioudcclge satisfies the definition in clause 3 of a. 293), an intention to cause death 
or to cause such bodily injury as is likely to cause death must be absent. When 
intcuthp ot cither kind co-exists with the ktiowhdf'C described, the knowledge 
merges in the intention, and a higher degree of guilt is imputable. That the degree 
of guilt is higher when a miwlerott? intention exists (which intention acems to he 
doomed to import the specified knowledge), and is lower when the knowledge is 
nnaccompameil by such intention, seems a necessary infoiencc from the language 
of s. 304 AS to punishment.'’* 

“ Putting it shortly, all acts of killing done with the intention to kill, or to 
inflict bodily injury likely to cause death, or with the knowledge that death must 
be the most probable result, are pn'mo facie murder, while those committed with 
the knowledge that death m'll bca likely result are culpable homicide not amounting 
to mimlcr.”* 

Whore, therefore, tho act of tho accused does not fali w/tbin the first cfauso 
of 8. 300. tliat is, where tho act was done not ici(h tht inUMion of courting death, the 
diflcrence between culpable homicide andmurdor is merely a question of difierenfc 
degrees of probability that death would ensue. It is culpable homicide where 
death must hare been known to ho a probable result. It is murder, where it must 
have been known to bo the most probable resuU. 

Culpable homicide may, iherclore, be not murder (1) where notwithstandiiig 
the mental state is sufficient to constitute murder, still one of the exceptions to 
s. 300 applies, or (2) where tho mental state, though within the description of 8.299, 
is not of the special degree of criminality required by s. 300. 

In cases where it is dilHcuIt to determine whether the oSence committed by 
the accused is culpable homicide or culpable homicide amounting to murder, the 
accused should bo convicted of the lesser oHencc.® 


,.,,1. Clause 1.— * Act by which the deata Is caused Is done wllfi Ib« - - — 

of —^The word * act ’ includes omissions as well (s. 33). 

See C ■ ' ' . _ 

as if ■ ’ . ■ • ■ . , 

his child with _ ' 4uo 

and the child ' * , , ,, ti. 

‘ Death ’ means the dc.ath of a human ixung («. iv/. ju ajii bo murder n hether 

*^*^'^*'. ... v. Ss another 

in a •' ■ ■ ■ ensues 

either directly from the wound or in consequence ui un. .wui.u .ontbtious, 

which give occasion to the appearance of a fatal disease, the person inflicting the 
wound is guilty of murder.^ iibsence of premeditation trill not reduce the crime 
of murder to culpable homicide not amouaeiag to murder.» But where there is 

* Fer PJowden, J, m SorXvtuSa, (188?) 

P. R. Jfo. 32 of 18S7, p. 6S. Bee »be ^ 
judernaent of tbo /.a/a'* iMrneJ Jad/je in SieiJti 
nsa'i\ P R. 'T.. iftfta 


Pyao, {1883) F. B. No. T, of 1883. 

* Per StraJ-m. .J.. in Jan Beg., (1881) 3 
All. 776. 778; Ordhtree Stnyh, (1873) 6 
N. W. P. 26. 


r. 401, 
. 171. 
(1865) 


3 W. K, •yj. 
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kaow, that Ha act must, in all ptobability cause death, etc.; within the raeaninc o( 
clause 4, b. 300. ® 

“ If they should go further, and infer from the knowledge that he was likelr 
to capo death, that he intended to cause death, he would be guilty of murder 
and liahlc to capital punishment.” ’ 

" It may be useful here to point out that the Indian Penal Code contemplates 
that when an act is culpable homicide, wljefchcr amounting to murder, or not 
amounting to murder, by reason of the act being done with the knowledge described 
in clause (3) of s. 299 (or with the knowledge described in clause 4 of s. 300, which 
knowledge aatishes the dehnition in clause 3 of e. 299), an intention to cause death 
or to cause such bodily injury as is likely to cause death must he absent. When 
intention of either kind co-exiats with the knowledge described, the knowledge 
mergp in the intention, and a higher degree of guilt is imputable. That the degree 
of guilt is liigher when n murderous intention exists {which intention seems to be 
deemed to import the specified knowledge), and is lower when the knowledge is 
unaccompanied by such intention, seems a necessary infeionce from the language 
of s. 304 as to punishment.”^ 

“ Putting it shortly, all acts of killing done with the intention to kill, or to 
inflict bodily injury likely to cause death, or with the knowledge that death must 
be the most probable result, are prima facie murder, while those committed with 
the knowledge that death will be a likely result arc culpable homicide not amounting 
to murder.”® 

Where, therefore, the act of the accused does not fall within the first clause 
of 8 300, that is, where the act was done not mth the intention of causing death, the 
difference between culpable homicide and murder is merely a question of different 
degrees of probability that death would ensue. It is culpable homicide where 
death must have been known to be a probable result. It is murder, where it must 
have been known to be woif probaWc result. 

Culpable homicide may, therefore, be not murder (1) where notwithstanding 
the mental state is sufficient to constitute murder, still one of the exceptions to 
s. 300 applies, or (2) where the mental etatc, though within the description of s. 299, 
is not of the special degree of criminality required by s. 300. 

In cases where it is difficult to determine whether the offence committed by 
the accused is culpable homicide or culpable homicide amounting to murder, the 
accused should be com^cted of the lesser offence.® 


„1. Clause 1.—‘Act by which the death Is caused b done with the 
of caustog death*—The word ‘act" includes omissions • 

Sec Comment on s. 299. Any omission by ‘ ; 

as if the death is caused directly by an set. . . * " | . 

his child with proper sustenance, although rc^ • ' , 

aud the child dies, it will be murder.* 

‘ Death ” means the death of a human bcir.,, 40). It will bo murder Whether 
death h caused of a grown-up person or a newly-born child.® 

As to ‘ intention,’ see Comment on s. 299, swpm. Where a man stabs another 
in a vital part he must be Iicld to have intended to cause death, and if death ensues 
cither directly from the iround or in consequence of the i-round creatinn condition, 
wlddi give occasion to the appearance of a fatal disease, the person inflicting the 
wound is guilty of murder.* Atbscncc of premeditation will not reduce the crime 
of murtler to culpable homicide not amounting to murder.® But where there i< 


* IVr PIowil,*!}. J, in B^rlatuOa, (ISST) 

1‘. It. ^*o. 32 of iS-Sr. p. 65. S-e »tso the 
iudement of th*' na,en'’ Jmisr jn S^*i^ 

/W (INKS) I* a. .W 2T of HS3. 

* IVr i'traubl. J . la Id* |I89I) 3 
AIL 776, T7S.<?W4.r« Si*gk. (1873) 6 
N. \V. P. Stj. 


• .VjM Pi>A*ng, (1859) S. J. L. If- *^59 

• Singh. (1873) 5 U'. P. i*: 

Pr«*^,(18S3J3 A. tV. X. 231. 

• IruvaiBavtpo. (1888) L'or-p. 

• fhef. (lull) in boms U- 

» J/ak»mtd£lim A(>'loof Kumtt*. fJSw; 
t tv. n (Cr.) 40. 
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nothing more than a fatal result to indicate an intention to cause death,and no 
weapon is used, it is unsafe to convict of murder.* 

Cases.—Neglect to provide medical aid or food.—lalant-—^Miere A was convicted 
of the manslaughter of his son of tender years, who died of confluent small-po.x, 
and A, though able to do so, did not.owing to certain religious views he held,employ 
any medical practitioner, nor afford to the child any medical aid and attendance, 
and it was proved that proper medical aid and attendance might have saved or 
prolonged the child’s life, it was held that the conviction could not he sustained. 
It is not enough to show neglect of reasonable means for preserving orprolonging 
the child's life ; but to convict of manslaughter it must be shown that the neglect 
had the effect of shortening life. In order to sustain the conviction affirmative 
proof is required.* In an earlier case it was distinctly shown, and found by the 
jury, that the child’s death was caused by the neglect to provide medical aid, and 

*L. -- 1 —-T upheld.® ^^^le^e the death of a child 

■ proper nourishment, it was said that 

• ' wicked negligence.* These cases are 

decided under the Prevention of Cruelty to Children Act, which is in force in 
England. To warrant the conviction of a woman for manslaughter of her new‘born 
child, whose death is caused by want of proper care at birth, it is not enough to 
show that such woman was guilty of criminal negligence by purposely arranging 
to be unattended at her confinement. She must also be proved to have been further 
guilty of negligence towards the child after it was completely born. ® 

Ke^Ieetto provide medical aid or food—Adalts—A girl of eighteen was taken in 
labour in the bouse of her stcp*father The mother d»l not procure the aid of o 
midwife, in consequence of which the daughter died. The evidence did not show 
that she had means to pay the midwife. It was held that she was not legally bound 
to procure the aid of a midwife and that she could not be convicted of man¬ 
slaughter.* ^Miore a mistress omitted to supply her servant with proper food 
and lodging and so caused her death, it was ramarked . " The Jaw clearly is that, 
if a person has the custody and charge of another and neglects to supply proper 
food and lodging, such person is responsible, if from such neglect death results 
to the person in custody ; but it is also equally clear that, when a person, having 
the free control of her actions and able to take care of liersolf, remains in a service 
where she is starved and badly lodged, the mistress is not criminally responsible 
for any conscijuences that may •ensue.”’ The accused, a woman of full age and 
without any means of her own, lived with, and was maintained by, the deceased, 
her old aunt. No one lived with them. For the last ten days of her life the deceased 
suffered from a disease which prevented her from moving or doing anything to 
procure assistance ; during this time the accusc<l lived in the house and took in the 
food supplied by the tradesman, but, apparently gave none of it to the deceased, nor 
did she procure for her any medical or nursing attendance or inform anyone of the 
condition of the deceased. The death of the deceased was substantially accelerated 
b}’ want of food, nursing, and medical attendance. It was held that a duty was 
imposed upon the accused under the circum-stances to supply the deceased with 
sufficient food to maintain life, and that the death of the deceased having been 
accelerated by the neglect of such duty, the accused was guilty of man.slaughtcr.* 

Mere presence not suflleleot for convlcUoa of murder: common Intention Is oeeessarjr._ 

Jlerc presence as a member of a gang which has committed murder is 
insufficient to support a conviction for murder. It must be showm that murder 
was the common object of the gangand that the accused did some act in furtherance 


* Daude Oan^adu, (ISRI) I Weir 299 

* IVr CoWuIfTP, C. J., In J/orty, (1881) 8 
Q B. D. 5T1,J574. 

* IXytenft. (1875) IQ B. D. 25 

* yicAoUt, {1871) 13 Cox 75. 


» /serf, (1904) 20 Cor GW. 

• SArpAtrd, (18C2) 31 L. J. (31. C.) 102. 

» IVr Erie, C. J., In^mW, (18M) LAC. 
C07, Cf 4. 

• /m*fan, [1693] 1 Q. B. 450. 
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of th^common object.' Wlicre the accused arc jircacnt at the time of o arerdec 
and thorebj; give moml support to it. they arc as much guilty of murder Mthi 
murderer ^Uerc the accused, a menia! «cr?nnt, accompanied his 

master wi h the mtcntiou of rendering auch assistance as might he icqiircd u-hen 
tho Intlor Imd nnnounced Iiia intention of committing murder, it was Leld that the 
accused wn.s gmlty of mnrdcr.> Where a Woir mas strnci: hy A in the presence 
of, and by the order of, B, both mere hold to he principnis in the transactiL ; and 
where to o persons loiiicd in heating n man, nnd he died, it was held not ncccMarv 
to ascertain eiactly what the clicct of each blow was.‘ Where three prisoners 
assflultcd tJio dcconscd, nnd gnve him a beating, in the course of which one of the 
prHOiicrs struck the dcccnsed a blow on the head, which resulted in death it was 
held that, in the nbsenco of proof that the prisoners had the common intention to 
inflict injury likely to cause death, they could not be conneted of murder.® But 
if two or more jicr^ions combine in injuring another in such a manner that each 
prson engaged in causing the injury-mu5t know that thoKsult oUuch injury may 
be the death of the inj'ured person, it is no answer on the part of ony one of them 
to allege that his individual act did not cause death, and that by his individual act 
he cannot be hold to have intended death.* 


2, Clause 2 .—* With ihe intention of causing such bodily injury as the 
offender knows to be likely to cause the dealh/—-Scc Comment on s. 299, 
If a man strikes another on the head with a stick when he is osleep, and 
fractures his skull, knowledge of likelihood of causing death must be presumed; 
and the offence committed is murder.^ 

'PU;,. »n ortAAial AneA« ir)>/>iv» f'hn nrtfSOQ /njurcd IS III SUCh & 

•. .* ’ . . to be caused by an injury 

. ! . . • . . • • : sound health, and where 

the person inflicting the injury knows that owing to such condition or state of health 
it is likely to cause the death of the person injured.* 

Cases.—‘Wlicro A several times kicked B, who, after having been severely 
beaten, fell down senseless, it was held that A was guilty of murder as he must have 
known that such kicks were likely to cause death in B’s state at that time.® Whero 
four men beat another so severely that death ensued from the injuries received, it 
was held that they must be presumed to have known that hyaach acts theyfreTC 
likely to cause death, and that the offence of murder was net reduced to culpable 
homicide not amounting to murder by the obsenfe of intention to cause death.'® 
Where a man struck onothcr on the head with a stick when he was asleep, and 
fractured his skuff, it was held that knowledgeof likelihood of causing death must 
bo presumed, and that he was guilty of murder." Acut Z ou the head, with a 

t- 1 .,—nT;/.;n<r n/T n bjf of thc froDtal bone and cutting the brain. Z died 

. . . *1.0* uras 

. • . • -at be 

.... ■ . tself, 

and as the natural conscqnence o£ an act ol the tma in question would he death, 

A must be preamned to have intended to cause death, t * A attacked his motheron- 
law, Y, a woman of eft}--five, with an edged instrument but by mistake out another 
woman, Z, on the arm. Z, who was eixty-one years of age, died from the cflects of 


^ W'aniarapu £aladu, {!88I) 1 Weir 596; 
Kanmari Kannappa, (1881) I Weir 297, 

* TulU, (1024) 22 A. L. J. R. 1075. 

* Oolla Sanpaat, (1881) 1 Weir 296, 

* Mohamd Aagtr, (1874) 23 W, R. (Or-) 
11; Gour Chunder Daa, (1876) 24 W, K, (ft.) 6. 

,* Duma Baxdya, (169C) IJ> DIs(L 483; 


» JAeilA ChooUye, (1865) 4 W. R. (Cr.) 35. 

• See AVe Maung, (1907) 4 L. B- !!• i 

Bam Asre imH) 2& O. r. 18. _ ^ 

• dftlmadhtib Sircar, (1865) 3 

’ « PooaTcoa, <lSfi5) 4 W. R. (ft.) 33; CaHb. 
(IWO) 17 A. L. J. R. 935. 

iSAeilA ChooUye, e p 
»> PQ Tv, (1908) 4 L. B. R. SOO. 
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tl)«* trotiii'!, iilthoMph thf* Civil Surpt^n coti'idrird tJjflt llip injnry was not aufEciVnt 
in 11 i'‘onlinnnTonrF«'ofnaliir’lornij»pel«*ntliloowoman of licrnpi’. TliOiSossioni 
Jiidcf ron«ii!fml lliat lln< cln«»»’ wnt ApplicnliV on account of Y’a ape- It waa 
lif-M that ihi' rlaii*'* wa« not npplicaWe )>prau«<* (1) na tin* Injury trni actuallr 
ra««cfl to Z. nltlioupli intended for Y, Y*a np«' iIM not afTcct the question at all, 
and (2) in view of the medical rvi<lenco am! of the fact that the injury was not on 
a vital part of the holy. A rouM not be heM to hat'c intended aiicli hcnlily injury 
a« he knew to l*e likely to cnii«e the ileatli of either Y or Z, or atich bodily injury at 
wat likely to rau‘e death.* \Vherr a jiemoti atriick the dccrated with o hiphly 
lethal weapon with the knowleilpe that the art wna auch na wna likely to cnu^c 
ileath, he wa« held puilty of munler.* It wa< hehl likewise where a Mow wna piven 
With A l>ottle full of liquid.* A IkwIv of aix |«eponv attacked another with cattle 
poad' in a violent anti detenninetl manner, inflictinp aixtecn wounds on hia body 
ami cau'inp aevrral and revere rupturr' of hw rplcen. and ro caused hia death. 
The jK-rron nttarketl waa a atronply built man of thirty-five veara of ape, and his 
spleen waa m a he,ilthy state It waa held that such nct.a, committed by several 
peraona on one, in such n manner, nppanmtly repanlle«a of tlic conaenuenecs, and 
with such reaulta, wnrrantetl the inference that the act« were done by tlioae jicisons 
with the intention either of cati*inp thedeath of the pcrsiui attacked or such injurie.a 
aa theolTenders knew to be likely to ratiaelita death ; nml that the offence amounted 
to munler.* 

In the cour«e of n munleroua Att.ack on Ida wifi* by the nccu«ed, the former 
ran to the deee.aaed wom.an for protection and rlaaped her arms round her waist. 
The accu'ed therrujKin pave a fatal at.al'to the deci'a«ed witli the solo object 
of makinp her let po hiawife, so that lie mipht wreak lua venpeance on her. 
The aecuae<l hail no qu.nrn l witli thedeeea«e»l and had no intention of killinp her. 
It waa hehl that (he aeeuacil waa oiilv ptiiUy of cuIp.aMe homicide not amounting 
to munler, na he dnl not mtend to inflict siieh injury on the tlerea.ae<l ns was likely 
to cause her death or waa Min'icieiit in the onliniiry coiirve of pature to cause her 
dentil * 

The two acctiaod, brothers, between whom and the deccaaed and his son was 
bad feeling, came ujion the ilcccaaed m tlio fielda and setting ujion him, beat him 
with sticks 60 sev erely that he died within a feu minutca. no less than fourteen ribs 
being fractured resulting in the ruplurc of both lungs and of the spleen. It was 
held that the enme fell under the first or second clause of s. 300 as the intention 
was dear whether to kill or to cause a dangerous injury ond thus the case was taken 
out of tlic purview of claaac ■{ which applied to cases in which there was no wish 
to kill or to hurt.* 

Dtutura poIsonlDg —Where a woman of twenty j^jiit^ -of age waa found to 
have administered dhalura (a poisonous herb) to three membcis of her family, 
who ultimately recovered, it was held that she was guilty of attempt to commit 
murder as she must be presumed to have known that the administration of dhatttra 


the persons to whom she administered the dkatura in order that she might run away 
with her lover. The same High Court in a subsequent case said ; “ Dhatxna is 
not exactly a deadly poison, and may often be given for the purpose of merely 


» Bin V, (1008) 4 L. B. K. 3(i7. 

* Soletl Mahtt, (18C6) 6 W. II, (Cr.) 32. 

» Shtet nia U, (1003) 2 L. B. B. J2.'>. 10 
Burmi Iv. R. 20. 

* Elem MoUa. (1907) 37 CaL 316. fee 
A’o6a,(19lO)P.W.a(Cr.}No. 12 of 1011, to 


the same eBoct. 

• PtniTital NaUett, [1912] 31. W. X 103, 
per Abdur Rahim and Sundara Aiyar, JJ. 
(Spencer, J., dissenting), 

• Iftttcab, (1014) P. h. No 31 of 1914. 

• Txdtha, (1807) 20 AIL US. 
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stupefying a vict m. On to gtouna t held, where, for the purpose of faeffita- 
tmg robcrry, <ffo «m was adm.n«torcd by two persoris to eertata travellers in 
consequence of whjch one of the traye [era died and others were made seriouslj i i 
t^hat, rn respect of the travellerwho died, the offence committed was that of grierous 

tort ( 3 . 325 ) and, inrespeot of the travelers whodid not die, the onenec coLitM 

was that «■>*”■ 328. This case is of donhtfu! authority. The same Court has 
now laid down that a person who recklessly administers Malmo to anothcris guiltv, 
if death ensue, of the offence of murder, and not merely of culpable homicide 
not amomtmg to tnurdcr or of grovoaa hnrt.= Where Saturn was act- 
zninisterea with tae object of facilitating roberry but in such quantity that the 
person to whom it was given died in the course of a few hours, it .was held that 
the person so administering dhatum was guilty of murder.® The former Chief 
Court of the Punjab followed this case where the accused administered dhatura 
to A and B, both of whom died from the effects thereof and on the following date 
he administered the same poison to G and D, the former got ill and lecovmd but 
the latter died._ It held that the accused was guilty of the ofTcncf! of murder, for, 
when he administered dhatura poison he committed an act which, even if not com* 
mitted with the intention of causing death or causing bodily injury likely, to the 
knowledge of the ofieuder, or in the ordinary course of nature sufficient, to cause 
death, was so imminent!}’ dangerous that it roust in all probability cause death or 
such bodily injury as is likely to cause death ; and that the accused was guilty of 
an offence under s. 307 as regards the poison administered to C.* The Court 
observed i “It would be putting a premium on murder to hold that the giving of 
dhatura in this reckless fashion is comparatively a minor offence. IVe cannot 
agree with the dicta in the Judgment of the Allahabad High Court in the case of 
JSmperor v. Bhagican Din^ and we prefer, in the interests of public safety, to follow 
the ruling of the same High Court m the case of Emperor y.Gutah.^ As remorked 
by the learned judges in the latter case, ‘ Although death does not always follow 
from dhatura poisoning, j'et it does follow in a considcrableproportion of cases/ ” 

In this case it was found by the Court that the accused was an c.vpcit in 
dhatura poisoning and knew well that the poison worked in a most effective and 
dangerous manner upon his victims. But W’here the accused caused the death of 
two persons by administering to them dhatura in ottlcr to facilitate the conmus* 
Sion of roborry, the same Court, in another case, held that they were gmity 
of an offence under s. 326 and not under s. 302, It said that ** no hard and 
fast rale can be laid down as to the section of the Indian Penal Code applicable, 
and that the circumstances of the particular case must be taken into con¬ 
sideration." It further observed that it had not been shown that the 
accused administered <f/var«rawitb suchintection or knowledge as would naake 
them giulty of murder.’ In case of murder by dhatura poisoning it is to be detet- 
mmed wth what object it is administered. Its use may bo merely in order to 
facilitate the commission of roberry and it does not per se and necessarily import 
contemplation of the victim’s death as means towanls or as incidental to the mam 
cud of that offence. The point is to be decided with regard to the circumstances 
of each case and the best indication of the intention of the offender can be gathcrc'i 
from the amount of dhatura which he administers. Where a large quantity oi 
dhaiura is administered the offcndcrshalj be presumed to intend to cause the deam 
of the victim for the successful termination of his crime.? 

AneoJe —A person who administera » well-known poison like arsenic to another 
must be taken to know that his act ia so imminently dangerous that ft must in 


I tM%, (leoq) 30 AU. sa, 
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probatility cause death or such bodily injury as is likely to cause death, and, if 
death ensues, he is guilty of murder, notwithstanding that his intention may have 
been to cause death. Where the accused administered arsenic to a boy nine years 
of age with the object of preventing the father of the boy from appearing as a 
witness against himself in a criminol case, but in such quantity that the boy died 
in the course of three days, it was held that he was guilty of murder, though his 
intention might not have been to cause death. ^ The accused sent sweetmeats 
poisoned with arsenic to A, with the intention of causing her death and that A, as 
well as D and C to whom she gave a jiart of the sweetmeat, all became seriously ill 
as a consequence of partaking of it but they all recovered from the effect of the 
poison. It was held that the accused was guilty of attempting to murder B and C 
as well. * 

Z. Clause 3 .—* With the intention o! causing bodily injury to any person 
...sufficient in the ordinary course of nature io cause death.’—The 
distinction between this clause and clause 2 depends upon the degree of probability 
of death from the act committed. If from the intentional act of injury committed 
the probability of death resulting is high, the finding should be that the accused 
intended to cause death or injury sufficient in the ordinary course of nature to 
cause death ; if there was probability in a less degree of death ensuing from the 
act committed, the finding should be that the accused intended to conse injury 
Iilely to cause death.* 

In the case of some classes of injuries, it is easy to say what was intended ; 
for instance, in a wound with a knife In the abdomen. A m.an who inflicts such 
a wound intends to inflict a wound which wc must know will be dangerous to life. 
Out in the case of wounds with blunt instruments, the intention is not so clear. 
The effect of a severe blow upon one man will be very different from what U will 

. • ‘ • d 

» 


Jiood ot death is so groat that the bodily injury intended to be inflicted must be 
held to be an injury sufficient in the ordinary course of nature to cause death so as 
to bring the case within the third clause of s. KK). Where the likelihood is not 
sufficiently high, the offence is that of culpable homicide not amounting to 
murder.* 

It cannot alwaj's be assumed that, when a man strikes a blow on the head, ho 
intends to cause death or injury sufficient to cause death or even injury likely to 
cause death.* Owing to a quarrel which the deceased had with the accused, the 
latter armed himself with on iron-shod stick and struck one blow with it on tho 
head of the deceased which caused his death. He was convicted of murder. It was 


held that, inasmuch as it was possible that the blow struck by the accused exceeded 
in violence the injury he had in s'icw at the moment of striking it, the conviction 
slioidd he altered from murder to culpable ’ ” * der.* 

^Yllere a person who struck a blour on the 1: with 

such violence as to cut through the skull, ■ the 

intention of causing death or such bmlily injury as is likely to cause death and 
was guilty of murder.® 

Cases.—Slattiaj la a \1tal part-—The accu*e<l stabbed the deceased with a 
dagger in the back The wound, though not severe, was in such a part of the body 


• (7<j,n (1018) 40 AIL 3C.>. 
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<i«ng=ionj: btrt the d.gger did not penetrate to nnv great 
re^• I'f ™'* o' "'Woh time ej-mp- 

f °J and the decease,! died from that cauie 

on the follo'^ng day. According to the medical evidence in the case, tetanus was 
cansed bp a baciBos, rrh.cb enterrf the body thtongb the breach of surface, catrsc! 

wonnd. it was hold that there was no redsOnable doiilt that tetanus, which 
was the cause of the death of the deceased, was due to the wound inflicted by the 
accused ; that when there was a natural explanation of the appearance of tetanus, 
It WM unreasonable to conjecture that tetanus might have reaultcd indopendcntly 
of the nomal cause, and bad been the effect of some rare and unexplained condi* 
tioas. The accused inflicted a stab with a Bharp*pointed weapon which entered 
the upper part of the deceased’s stomach, causing rupture of it and of the jHTi' 
toneum, it was held that his act came within this clause.* 


man wlio has either hacked a fellow-creature ahoutinamo^t 
inercilesa fashion or has practically pounded him to death, cannot escape convic- 
ti^ of murder merely by urging that he was careful to avoid injuring a vital part.* 
n ncrc the Qccuse<l caused the deathof another person by giving him an unmerciful 
thrashing with sticks, smashing both bonea of each forearm, the right elbow and 
right knee cap, and the occipital area on the right teronoml ama of the skull, it wa« 
held that he was guilty of munler.* The accused kiUed n j>efson by striking him 
one blow on the head with a long and heavy bamboo. The natun* of the injury 
indicated that very great force was used. It was held that although the weapon 
used was not one that would of necessity cause fat. 1 l injnrjv the force ui«l was si* 
great os to show that the accused intended to cause injury suRieient in lh»*onfinsry 
roiirsc of nature to cause death, and that he was gudty of munlcr,* Th'‘re can 
lx* no doubt that a person delivering a %'iolent blow iRith a lethal weajxvn like a 
felub) on a vulnerable part of the bo*ly such as the head must be decmeil to 
have intended to cause such b*><li!y injury' as he knew was likely to cans*! the death 
of the |H*r!on to whom the Injury was cao5e<L* In the course of a not the 
necm«l attacked ami killotl a man with dang»Tous weajjons. It was helil thst the 
acta of the accused having earned the death of the man, an*i there being rihihing 
to suggest that they were not suflirient tocau^e death as their onbnary and natural 
rvsalt. in the absence of proof of circurastances auffleient to give the aeenv-«i the 
l»en«*fit of anv of the exceptions, they most be taken to have intend''<! to kill the 
man * If n j>er«on stabs another in the ab'lom'-n with su(Iiei«*nt force to 
the alMlominal walls, and the interna! vUcera, h'» nunt undfiubtedly le- held, whit- 
hi« afAttnn in !»/.» f/i have intend*^! to rattse iniufV suftjejent in the onbaary 
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grave and sudden.' Where death waa caused by an act done while in a state of 
intoxication, voluntarily induced, and the accused was convicted of causing griov* 
ous hurt, it was held that the occuse<l should have been charged with culpable 
homicide not amounting to murder.* 

4. Clause 4.—* Person committing the act knows that it is to immi¬ 
nently dangerous that it must in all probability'cause death'or such bodily 
injury as is likely to cause death ... without any excuse for incurring the risk 
of causing death.'—*“ To cause death merely by doing an act with the know'- 
ledge that it is so imminently dangerous that it must in all probability 
cause death, does not constitute murder as defined in cl. 4 of b. 300, but is mere 
culpable homicide not amounting to murder. In onlcr that an act done with such 
knowledge should constitute murder, it is al«o necessary that it should be committed 
* without any e.xcuse for incurring the risk of causing death or such bodily injury.’ 
An act done with such knowledge alone is not pnina/acic an act of murder, subject 
to proof that there is some excuse. It becomes an act of murder only if it can be 
positively affirmed that there was no excuse. The requirements of this clause are 
not satisfied by the act of homicide being an act of extreme recklessness : it must 
bo a wholly inexcusable act of extreme recklessness. It follows that when in view 
of all the circumstances found to exist in a particular case, it cannot be affirmed of 

f-u;,.;,'.At .. ... •»/»/» *t.* t-.’*!-....* 


under s. 299, cl. (3). It is culpable homicide because the act causing death U done 
with the knowledge that the actor is thereby likely to cause death ; it is not murder 
because it does not satisfy both parts of the definition of munlcr in cl. 4 of s. 300. 
Being culpable homicide and not being murder, the act ts necessarily culpable 

! , . . ,at class of cases where 

• ^ ^ ' many persons in jeo¬ 

pardy without being aimed at any one in particular, and arc perpetrated with a 
full consciousness of the probable consequence. As, for example, where death is 
caused^y firing a loaded gun into a crowd (vide ill. (d)), by poisoning a well from 
which'neople arc accustomed to draw water, by opening the draw of a bridge just 
as a rauway passenger train is about to pass over it. In such and the like cases, 
the imminently dangerous act, the extreme depravity of mind and the regardlessncss 
of human life, properly place the crime upon the same level as the taking of life 
b\’ deliberate intention * 

. 

Scope.—This clause cannot be applied until it is clear that clauses 1, 2 and 3 
of the section each and all of them fail to suit the circumstances.5 It does not 
apply to a case in which death has been caused by an act done with the intention 
of causing bodily injury to a particular person. In such a case the question whether 
the offence is murder or not must be decided by reference to the first three clauses 
of the section and the exceptions.* The cases in which this clause has any applica¬ 
tion are extremely rare, and though it fa not easy to attempt to define with any 
strictness ^he kind of cases in which that clause comes in, there is one broad dis¬ 
tinction between it and the first three clauses—^in the first three clauses the import¬ 
ant thing is an intention to kill or to hurt, while the fourth clause says nothing about 
intention.’ 


• ShKt £{it, (1905) 3 L. B. R. 122. 12 
Burma L. R. 171, followed in AV^-Vu Ban, 
(1906) 13 Burma L. R. 109. 

* AMmI Kantn, (1914) P. R. JTo. 32 of 

1914. 
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ProTocatlOD C3ii«d by worfjor crestofes* —Accordin|j to English Iau- nieiv nortls, 
or gMtufrs, not accompa * ’ ♦nhJon' 

■will not, in point of law, 1 7 * 1,{5 

however, is a general rule of law,^ and under special circutnstaaces there mav be 
such a provocation of wonis as will have the effect of reducing the crime to man* 
s/aughter; for instance, if a husband suddenly hearing from his wife that she had 
committed aduUorj’, and he having bad no Wea'o! such a thing before, wore there* 
upon to kill his wife, it might be manslaughter.* The rva'on for this o-tcoption i' 
that a sudden confession is treated ns equivalent to discovery of the net itself.* 
Mere suspicion of a wife’s adultery is not sufficient to rednee a husband’s homicide 
of the suspected pereon to manslaughter.^ A statement by the wife that she 
was going to live with another man, or was about to commit adulter)*, docs not 
amount to provocation so as to reduce the crime of killing from munlcr to man¬ 
slaughter,* But the law as to proi'oeation sufficient to reduce homicide to 
manslaughter is not the same in the case of unmarried os of marricfl j 4 *T<on<. " ft 
is o grave offence against the husband for the wife to commit adultery, hut there 
IS no such offence when a man is living with another noman. He has no riKht tn 
object to her going to a house of ill-fame ; the case is entirely diffen’nt."* 

The authors of the Code remark : “ We greatly doubt wh'-ther any gowl 
rooson can be awignefl for this distinction. It is an indisputahh- fact, that gro?''< 
insults by worel or gesture have as great a tendency to wove many jwr^ons to vudent 
passion as dangerous or painful bo<inviniiirie.’<; nordo*‘.s it app<*ar to ui that pai'ihin 
excitetl by insult is entitled to lc«s indulgence than paision excited by pam. O/i 
the contrary*, the circumstance that & man re.*cii(a an m<uU more than a wound 
IS any tbiiig'but n priof that b»‘ a man of a jip^'vuliaTly bad heart. U would l>e a 
fortunate tiring for mankind if every person felt au outrage which h’ft a stain upm 
his honour more acutely than an outrage which had Iraetun'done olhi'hnibs H 
s<», why should wc treat an offence pro‘!«ced by th« bl.irjjealdf excesn of a feeling 
which all wise legislators de«ire !o encourage, more sevcftdy than we treat the 
Idameable excess of feelings certainly not more tJ'*j«‘ctablc ?... 

*■ A {«T*on wh(» should offer n gnxs insult to tli'‘ .Mahonvdan rcngiou iii the 
pivsence of a realou^ profe<S(»r of that religion, who shoiiM deprive some high-l*orn 
.. - « t... rhx <-ov<>ri>d nahtnouirt 
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rcaaonaWc man of lus 8cU*control, not whether it was aufiicicnt to deprive the parti¬ 
cular person charged with munler (e.j., n person aflUctcd with defective control 
and want of mental balance) of hia acU-control,* The provocation must be sucli 
03 will upset, not merely a hasty and hot-tempered person, but one of ordinary 
sense and calmness.* The act must bo done whilst the person doing it is de¬ 
prived of self-control by grave and sudden provocation. That is, it must be done 
Wilder the immediate imjmise of provocation.* The deprivation of the jiowcr of 
self-control must continue in order to benefit a man who kills another under circum¬ 
stances of grave provocation.* The fatal blow should be clearly traced to the 
passion arising from that provocation. Therefore, if, from the circumstances, it 
appear that the party, before any provocation given, intended to use a deadly 
weapon towanls anyone who might assault him, this would show that a fatal blow 
given afterwards was not to be attributed to the provocation, and the crime would 
therefore be murder.® Again, if the act was done after the first excitement had 
passed away, and there was time to cool, it is murder.® 

As to the question how long the law will allow for the blood continuing heated 
under the circumstances, and what shall be considered as evidence of its having 
cooled, it is laid down in East,* that in every case of homicide, howgreatsoever 
the provocation'may have been, if there be sufficient time for the passion to subside 
and for rcasoh'to interpose, such homicide will be murder. '\Vith respect to what 
intcr^’al o! time shall be allowed for passion to subside the immediate object of 
enquiry should be whether the suspension of reason arising from sudden passion 
continued from the time of the provocation received to the ,>[cry instant of tbo 
mortal stroke given : for if from any circumstances whatever it appear that the 
party reflected, deliberated • -irif 

in legal presumption there • . • ’ vill 

amount to murder; as be , • . to 

human frailty. Such malice will be presumed, even though the act be perpetrat¬ 
ed recently after the provocation received, if the instrument or manner of 
retaliation be greatly inadequate to the offence given, and cruel and dangerous 
in its nature. The killing will amount to murder if between the provocation 
received and the stroke given, the party giving the stroke fall into other 
discourse, or diversions, and continue so engaged, during a reasonable time for 
cooling ; or if be take up and pursue any other business or design, not connected 
with the immediate object of bis passion, or subservient thereto, bo that it may 
reasonably be supposed that his intention was one called off from the subject of 
his provocation ; or if it appear that he meditated upon his revenge, or used any 
trick or circumvention to effect it, which shows a deliberation inconsistent with 
the excuse of sudden passion. It may be further observed, m respect tq|time, 
that in proportion to the lapse of time between the provocation and the stroke, 
less allowance ought to be made for any excess of retaliation, either in “the 
instrument, or the manner of it. The mere length of time intervening between 
the injury and the retaliation is evidence in itself of deliberation. 

The question to be determined in every case will be ; “ Was there time for 
the blood to cool and for reason to resume its seat ”1® If there was, the offence 
will be murder ; if there was not, the offence will be culpable homicide not amount¬ 
ing to murder. 

‘Grave and sudden provocation.’—The provocation must be grave and sudden 
and of such a nature as to deprive the accused of the power of self-control. In 
determining whether the provocation was so, it is admissible to take into account 

? i 

‘ Lesbini-, {lOU] 3 K. B. 1116. » John Thomas, (1837) 7 C. & P. 8l7. 

* Sohnh, (1024) 6'Lah. 67, • Yastn Shell. (1869) 12 W. R. (Cr.) 68,* 

» yohil yushyo, (1867) 7 W. R. (Cr.) 27 ; 4 Beng. L. R. C ; Lochan, (1886) 8 All. 035. 

0hattsar Singh, (1884) P. R. No. 33 of I88i. * Pleas of the Crown, Vol. I, p. 252. 

• Beehoo Sarmt, (1873) 19 W. R. (Ct.) 35. • i>Jliro, (1877) XJnrep. Cr, C. 122, 
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the condition o! the mind in which the oflender wnj nt the time of the provocation > 
But It tt not 0 nreramrv conacgncnce of nn^cr, or other ernolion, that the power 
of BO f-ronlrol shonid lie lost,• It must he shown distinctlv not onlv that the act 
was done under the inllnoncc of sorao fcelinc which took awo v from the petsem doinc 
It all control oyer hw actions, hut that that feclint; had an adequate came, a It 
JiQ^, t/ie^foro, Ijt'oii zirm i»i a bow*! of caws'thflt the comintssfon of flduUor;' bv* a 
wifo witnui tliQ mpht of ftor fittsbaiid is a ati/Kcjont grave provocation fo bring the 
husband witliin this exception if he hlll-i her. In such cajcs ver}' mild punishment 
IS Hsuaily infltcfed, 

“ It jnnst not, however, he understood that any trivia} proroeation, which 
in point of wu* arnonnta to on Assaidt, or even n hiow*, niii of course reduce the 
crime of the pftrty killing to inan3lawghtcr..,For, where the punishment for a 
Might transgrv'ssion of any sort is outrageous in its nature, cither in the manner 
or the continuance of it, and beyond oil prD|>orfion to the o/Tence, if is rather to 
bo considered ns thcedectof n bnitnl ftnd dinbolicn! malignity than of human frailty, 
it is one of the true symptoms of what the law denominates malice, and therefore 
the crime will ntnotint to murtler notwitlistamling such provocation.”* 

When the flerongcment of fho mind reaches that degree that the judgment 
and reason ceases to hold dominion over it—their authority being suspended and 
yie’ • j • \.t r • • • **-r, before a 

rat..- I *.':** • •• • ' • ■ • becomes incapable 

ofi,';"''*' */. • • ft istosaohostoto 

ofmineUliAtthelawinjijdgingofocfs ' ' ’ ‘ 

lions, v^nd no mental perturbation I 

leaves away to reason and the power ot acit'vomrui, can ituum a iiiuiui,.i kw uu 
offence within the range of this mitigating exception.^ 

The provocation must bo such as will upset not merely a hasty and hot-tem¬ 
pered person, but one of ordinary sense and calmness. 

*SnddeB.*~'Gfavc provocation, Arising from injuries extending over a long 
series of years, has been held to be insufficient, in the absence of evidence of recent 
atidsudden provocation to rodoce the off • ' 

to murder. The accused killed the docea 
the deceased had seduced his cousin, had ■ • . 

cut down trees, had persuaded the woman, whose land he cultivated to turn him 
away, had usurped his share i« the village, and had struck him and constautly 
behaved towards him in an insolent manner, It was held that there was nothing 
iu the circumstances mentioned by 'him which could be taken as provocation 
so grave and sudden as to reduce S»e offence to culpable homicide not amounting 
to murder,* Where the accuE.,«’s concubine refused to abandon another 

.. . ' * . ’ --—with the woman and leaving her, 

• • • ' stated he had purchased with the 

.. • ■ • . • ’ ' ’ ■ the provocation may have been 

. .... . • ■ ) reduce the offence to culpable 

homicide not amounting to murder.^ The refusal of a wife to have coauection 
with her husband is held not to constitute a grave and sudden provocation. 


t A’hogai/i. (1670) 2 Mad 122} .4. »V. 
0000} 1 V. B. B. (1807^1901)^91 
-* Gmindji, (1805} 20 Som. 215; 

.. --.-j t/. ».i Hr.Y^ ftflt} 


* 1 Bast P, a 234. 

» M. & M. 242. 

» .Vyw» Brodhano, (1882) I Weu 306. 

» GhuKlappa, (1882) 1 4Veir 306. 

. 1 Weir 308; 

Cr!> 
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■ ‘ Causes the death ot the person who gave the provocation’.—The first exception only 
applies when the death of the person giving provocation has been caused. 
Cases like those which are not unfrequent of a person under excitement nmiiing 
amock and killing nil whom he meets; are not mitigated by this exception. 

‘ Mistake.*—Sec s. 76, supra. This exception treats the case of a [KTson 
killed by mistake or accident as culpable homicide not amounting to mtmler. 

‘ Accident ’—See ills, (n) and (6) and s. 80, supra. 

6. Proviso 1.—‘ Provocation is not sought or voluntarily provoked.’— 

M’hcre the provocation is sought by the prisoner, it cannot furnish any defence 
against the charge of murder. A and B were at some difference. A bade B take a 
pm out of the sleeve of A, intending thereby to take an occasion to strike or wound 
B, and B did so accordingly, and then A stnick B whereof he died. This was held 
to be murder because there was no provocation, since the act was done with the 
cons * • ....... occasion 

to ki 1 sought to 

be rr * 

would give 

B a ^ , t was held 

that A had committed murder as the provocation given was courted by him.’ 

As to the definition of the word * voluntarily ,’ see s. 39, supra. 

7. Proviso 2.—The wording of this provision docs not limit its provision** to 
public servants only, but includes all persons acting ncconling to the commantls 
of law < The Law Commissioners in their First Report * say • ” We apprehend 
that grave provocation given by anything done under rovrr of obedii-nce to the 
law, or under cover of its authority, or by a public servant, or in defence, in ricrs^ 
of what is strictly w.arrantcd by the la%v, in |>oint of violence, of as regartls the 
means used, or the manner of using them, and the hke. would be a*!mi«siLle in 
extenuation of homicide und^r this clause’* As to ‘public servant.* see s 21. 
supra. 

8. Proviso 3.—A person lawfully excrciviiig the right of private defence 
may give provocation to the nggreasor, but the aggressor is thereby not entitled 
to take sbcUor under the first exception. " For example, take the case of Wat 
Tyler He was a public officer, a tax gatherer, who came to • exeni^e his lawful 
pow-ors ’ in that capacity, but doing so in a manner unwarranted and highly offens- 
ive, Tyler was excited to * violent passion *. and in bis rage killed him on the spot 
The Commissioners upon this say, * so far. indeed, should we Im* from ranking a 
man who acted like Tyler svith murderers, that we conceive that n Judge would 
exercise a sound discretion in sentencing such a man to the lowi^st punishment 
fixed by the law for manslaughter.’ *’• 8ee ill (e) to Exception I. As to the right 
of private defence, aee ss 96.1W>. fuptn. 

9. Explanation.—The ('alcutta High t’ourt has laid ilo»n that provocation 
!> a question of fact, and where the Judge and asse.^v)^s ha\e found on the en<!enre 
that the accused is not guilty of murder, the High Court cannot interfere, as no 
question of law is invoKed ’ But in a similar ca-..* the .-Mlahabad High Court has 
treated this que>tlon a- one of law • The .VlUhabad M-^w is not in arcortlanc** 
witli the p^*.eiit state «if law in Enslsnd ami is rontrars* to th** principle of thi' 
e.xplanation. 

* I Half 45;. J Kmi 1‘ t. r:7 

* .Vo*"", (lesi',) *. .\ll • iUi. 

K.tll. US5 • //•« (IK/.S, |l. \\ f-,, jf, , I 

* 1 H*»k. r. i‘. r 31.^. SI B as 1- V. (>. J »II. 

* r.'fr s. t*!, »«p. • »»p. 

HO 
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mi.ed against th<. aecuscd, 1« ium ,1 and »)<ot dead oae'of his pursuers. The 
mused was held to have committed oidpaWe homicide ami not murder.’ 

11. Exception 3.—PnWic s»Mnl or person aiding him esceeding the 
powers given hy law.—Tins cxvepiioB prolerta a public sen-ant, or a persmi 
eiRfmg a i)iiblie servant artjn^^ for the advaiitJemcnt of public juatice, if either 
of them exceod tlie powers^^ivpn to them hy law and cause death. It gives pro¬ 
tection so long as the public servant acts in good. faith ; but if his act is illegal 
and unauthOMfied hy law, or if he glaringly excceil the powers given to him 
hy law, the exception will not, protect him. 

As to good faith, see s. 52 , supt'n ; and as to * public servant,’ see s. 21 , suprn. 

Cases.—servant exceedfag the power given by law.'—Where the prisonera, 
learfiil of being punished if they allowed an outlaw to escape, and thinhin.? that 
they wero acting iaw/idJy, . . a hr a Police 

Constable, and the hinib^rd • • ‘ . • • • • • . ' iw. iarwhose 

arrest a reward bad been < • . : him while be 

was endeavouring to cscap , carac under 

thig exception and amounted to cuipoWe homicide not amounting to murder. * 

Pu6U« servant tfofng an uolawtut Act.—Where death was caused by a con¬ 
stable under the orders of a ettperior officer, it being found that neither he nor 
fiifi superior officer believed that it was necessary for the public Boennty to 
disperse certain reapers by firing on them, it was held that he was guilty of 
murflor, since ho was not protected in that he obeyed the orders of his superior 

officer.”^ 

12. Exception 4.—Death caused wiihoui pTeroeditation in a sudden fight 

in the heat of passion without taking undue advantage or acling in a eruri 
maonef.—The exception directs ‘the attention to the dwtinctioa between 
the present end some of the-preceding exceptions. In many cases oi uiutuel 
contest, homicide caused by the person who received the first blow or the provoca¬ 
tion, would, uude*' j ^ But U that person s 

•rlcath had been c ♦ . • • not have been within 

the roach of any . ... ^ • • tion is meant to ®pply 

to cases ia which • . . 1 ' . ^ been struck or some 

prov'oeation given : ■ ■ * • : ' soever way the quarrel 

may have origins ‘ • : . • ’ • ’ parties puts them, in 

respect of gu<l{,«p... i.-4aa* .ti/i^uiig. hor, i-iicrc is a mutual combat, and blows 

on each side. And however slight the first blow, or provocation, every fresh blow 
becomes a fresh provocation. The blood already heated warms at every suo- 
seijuent stroke, and the voice of reason is beard on neither aide in heat oi 
passion. Under such circumstances there cannot be much room for discriminating 
between the respective degrees of blame with reference to the state of thing'* at 
the commencement of the fray.* 

This exception requires three things: , 

(1) Sudden fight; 

(2) absence of premeditation; and 

(3) no undue advantage- , , , , . . - _ 

ft matters not what the caiwo of the quarrel is, whether real or imagmaiy, 

or w'ho draws or strikes first; provided the occasion be sudden, and not utgert 
a cloak for pre-existing roabce.® - . . 

bring a case witbia ibis exception all the facts mentioned in 
found.* II two men arc fighting and one of them is unarmed while the other 

ft deadly weapon, the one who uses such weapon must-be held to have talc 

* 5JUr.ftis.(IBTa)P. ft. Xe, 1 oUSSO- »M.ivM2Gt. 

» Awi*. UST3) 5 X. \v. P. J30j ratin' * * < IV n tVr.) JB' 

* JsbW* .Vffii-. (isos; JJ M*»}. “iD. 
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undue advantage and b not entitled to the beneGt of tbb exception.* This 
exception applies to cases in which there is no wish to kill or to hurt. * 

‘Sudden.*—This word implies that the fight should not have been pre-arrang* 
ed. A fight is not per sc a palliating circumstance, only an unpremeditated fight 
is such.® If, on any sudden quarrel, blows pass without any intention to kill or 
injure another materially, and, in the course of the scuffle, after the parties are 
heated by the contest, one kills the other with a deadly weapon, it is culpable 
homicide and not murder.* The lapse of time between the quarrel and the fight 
is therefore a very important consideration. If there intervenes a sufficient time 
for passion to subside and for reason to interpose, the killing will bo murder.® 
The occasion must not only be sudden, but the party assaulted must bo on an equal 
footing in point of defence, at least at the onset. This is peculiarly requisite 
where the attack is made with deadly or dangerous weapons.® If A has formed 
a deliberate design to kill D, and, after this, they meet and have a quarrel, and 
many blows pass, and A kills B, this will be murder, if the jurj' are of opinion that 
the death was in consequence of previous malice, and not of the sudden provo¬ 
cation.^ 

“ If a person receives a blow, and immediately avenges it with any instru¬ 
ment that he may happen to have in bis hand, then the offence will be only man¬ 
slaughter, provided the blow is to be attributed to the passion of anger arising 
from that previous provocation, for anger is a passion to which good and bad 
men arc both subject. But the law reqnires two things, first, that there should 
be that provocation, and, secondly, that the fatal blow should be clearly traced 
to the influence of passion arising from that provocation...If you sec that a 
person denotes, by the manner in which he avenges a previous blow, that he is not 
excited by a sudden transport of passion, but under the mfluence of that wicked 
disposition, that bad spirit, which the law terms the ‘ malice,’ m the defimiion 
of wilful murder, then tlie offence nould not be manslaughter. Suiqwse, for 
instance, a blow were given, and the party struck beat the otlier’s head to pieces 
by continuetl, cruel, an<l repeated blows, then you could not attribute that act 
to the pa.s.«ion of anger, and the offence would be murder Anil so if you find 
that, before the stroke is given there is a determination to punish any man who 
gives a blow, with such an instrument as the one which tJie prisoner used (fi: , 
a sword stick), because, if you are satisfied that before the blow was given the 

E risoncr meant to give a wound with such an instrument, it is imjio^ible to attri- 
utc the giMiig such a wound to the passion of anger excited by that Wow, for no 
man who was under proper feelings,—none but a bad man of a wickecl and 
cruel disposition, would really determine beforehand to re«ent a blow with such 
an iti-strument.”* “ It is not every slight provocation, even by a blow, which 
will, when the party receiving it stnkes with a deadly weapon, reduce the crime 
from murder to manslaughter: but it depends upon the time ebpeing between 
the blow and the injur)*; and al-o, whether the injury wu inflicted with an instru- 
inent at the moment in the jiosses-^ion of the party, or whether be went to fetch 
it from another place.. If you think that there was not time and interval suffifient 
for the |»as5ion of a man proved to be of no very strong intellect to cool, and for 
reason to regain her dominion over Lis mind, then )*on »‘ill say that the priionef 
1 ' guilty only of manslaughter But if you think that the act was the act of a 
wicked, mslicious and diibolical mind. ..then you will find him puiltyof murder.'’* 
Dmlllnt doe- not come wjtLin thw eiceptiou. It « not protected at all. 
Kor It is never without premeditation. Where two persons debberately agree 
‘ L B. IL 3?' * /TifOaa. (1S37) 6 C. AT. IIS. 

• .Vairafc.(lM4) I*. JL .Vo. 31 cf IPlC • IVc l‘ark. iL, in ./oSa riowu. (tsr) 7 C 

• (IsrP) 4 Cal 31. A I* SIT, SIV 

* Smotf, (ItTf) I Lisacl 131. • I**? Leei Trcteriea U hfvl, (103) 6 

• rotter, C A I*. 334. 

• I Eatt I*, a 313. 



MW <»■ cRIMci. 


[nur.xn. 

(o /!eM. M).i meet for tl.nl ,.ur;.<«o, am! w,r m fcillr,]; (!,, „tl„,r „„„„f 
W Mrgipg DwI ),!■ 1V»1 Tint .Irocf: )y if,(. drrrawil, or f)/nt iic Ji«J often 

ikdmod to nwi't liiiii nml was «t)s«l i>y iinpotliiinlj-, Of that hr mranl not to 

‘'ll’r.-rr'’"-'',''’,"'?™;'"- fot since fic on™s«! in an 

act liiRlih- ciijpalilc in ilrliiiiicn of tljo I«« j, /,o mint ae iiia peril nliitfc tiic con- 
N»*(jnpnep, A« ''rJm fin' r/jcfmrrtginc nnr) pronwttne a (i«p} t}iat 

rosuItR ji] (loath, will ho j.mlty of nwrtit*r .« r z ^ 

Wibottt the erttaier'i tartar Uken itndw livanlate or Med la « eniel or aaiaual 
mmtf.—r.vow if tho figUi unprmcditrttod am! j*«(hlcn,>ttjftJ)oijwfru- 

»/ien{ or uianiior of rotaliatioii licg/oaflv f■ ■.■' i ' • -t 

fliJil (lon/jorou? in ila untwn*./Iioaroiivrfo.- ; • • ■ 

on ffiir tornw, I ui,on. jih-nor 

iiK<‘Iv (o 00 at imzanl, fifitl fi>o Mow* pa-^^ing bctK’con ffiom art* not h'kofy to caoso 
no.-ith, if death cnstios—it «inatulaiightor; and if pcraoni meet originalljr on fair 
toroii, find, after on intrri'n), bloiva having* been gh'on, a party draws in the boat of 
blood a deadly /Mtrnnn/tt, and inflicts a deadly injuf}*, it is manslaughter only. 
Hut jf a party enters a confrat, dangerously amed, and fights under an un/air 
though mutual blow 5 pav», it »s not manslaughter, but murder.”* 

Cases.—Sudden flcM—An iinprcnjoditatcd ossault (ending in on affray in 
whirh death i-s caused) committed in Iho hent of passion upon a sudden quarrel 
fit being immofcrial which party offers tlie provocation, or commits the first 
aisaultj Comes withiii this cxcoptiom* ^Micrc the accused while smarting from 
a sfvorc blow from a stick in the mWst of a sudden fight nud possibly apprehensive 
of further violence, finding a knife at hand, took it up, and in the t/ieke inflicted 
the wound which coused the death of the deceased, it was held that the ease fell 
within this exception.® 

A conviction for murder was held to be wrong in a ci^c where the acensw 
taking advantage of an incident which occurred in what till then had been a fair 
fight, struck fas opponent, and knocked him over* Where a person, under heat 
of passion, on n sudden quarrel, snatched up a log oi a heavy wood and struck 

■ • • ' • ich force and vindictiveness as to cause 

?t, it was held that tho offence commit' 
to mnnkr.' zV dispute having sud- 
. ’-cane crop three men armed 

. * , in cattiog the crop and beat 

I .g in three places. Jt did not 

t • • ■. ' ’ , ; u.w *ojuiW 8 nad been caused by which of the assailants who we^ 

nctJDg in concert. It was held that the accused were guilty of culpable boTmevde 
not amountuig to murder inasmuch as the matter was sudden and the injimcs 
had been inflicted in the beat of passion.® 

UnJue •SvaoUw-—Wicro a person, during tho coarse ol a sudden 
without piomeditation and probably in the beat of passion, took undue 
and acted in a cruel xaannet in using a knife or a dagger, it was held that t « 
was no ground for bolding that his act did not amount to muruer. If two 
arc fighting and one of them is unarmed while the other uses a deadly weapon, 


ftuotiier with it on a vital ''v*** — 

te •• .. . 
do . . ■ 


» i East P. C. 242 , 

* Cttddy, (1843) I <X & K. 210? Murphg, 
(1833) e a & P. 103 { nice, (I80S> 3 East BSl. 

s Per Bayley, J., in frA(Y«ty.(i820) 1 Iawi" 
1?3, m. 

< Salitii Jiat, (1864) 1 W. B. (O.) *3? 
Atrteera, (1866) P. R. jfo. 12 of 1860. 

. » Somfrvddxn. (1875) 24 IV. R. (Ct.) «5 
Fe/0^. (1924) 26 P. L. B. 620. 

• g«rwf Dosfid, (1864) tv. K. (Caj* No.) 


« JiojooGtor. (1867, 7 W. ».(&.) WIIMJ- 
(In the original Edition of tha B eckty B * 
jfOrtor tbtre is a tniapitot in 




SBO. 300.] 


OFFENCES AFFECnXO UFE. 


64a 

the one who uses such n weapon must be held to take an undue advantage and not 
entitled to the benefit of this exception.* Fighting under an advantage is always 
murder.* The two accused, brothers, between whom and the deceased and his son 
was bad feeling, came upon the deceased in the fields and settiug upon him, beat 
him with sticks so severely that ho died within a few minutes, no less than fourteen 
ribs being fractured resulting in the rupture of both the lungs and of the spleen. 
It was held that they were guilty of murder as the intention was clear whether 
to kill or to cause dangerous injury.® 

AVhere the accused’s party pursued the complainants in three boats for a 
long distance and then when they had them in their power landed and attack¬ 
ed them with spears and killed three of them, it was held that their action did 
not come within this c.xception.* 

13. Exception 5. —Death caused by consent of persons above the 
age of eighteen years.—The authors of the Code give the following reasons 
for not punishing homicide by consent so severely as murder: " In the first place, 
the motives which prompt men to the commission of this offence are generally 
far more respectable than those which prompt men to the commission of murder. 
Sometimes it is the effect of a strong sense of religious duty, sometimes of a strong 
sense of honour, not unfrequently of hamanity. The soldier who, at the entreaty 
of a wounded comrade, puts that comrade ont of pain, the friend who supplies 
laudanum to a person suffering the torment of a lingering disease, the freed man 
who in ancient times held out the sword that his master might fall on it, the high¬ 
born native of India who stabs the females of bis family at their own entreaty in 
•rder to save them from the licentiousness of a band of marauders, would, except 
in Christian societies, scarcely be thought culpable, and even in Christian societies 
would not be regarded by the pnblic, and ought not to be treated by the law as 
assassins, 

“ Again, this crime is by no means productive of so much evil to the com¬ 
munity as murder. One evil ingredient of the utmost importance is altogether 
wanting to the offence of voluntary culpable homicide by consent. It does not 
produce general insecurity. It does not produce terror through society. ^Vhen 
we punish murder with such signal severity, we have two ends in view; one end 
is, that people may not be murdered, another end is, that people may not live 
in constant dread of being murdered. The second end is perhaps the more import¬ 
ant of the two. For if assassination were left unpunished, the number of persona 
assassinated would probably bear a very small proportion to the whole population ; 
but the life of every human being would be passed in constant anxiety and alarm. 
This property of the offence of murder is not found in the offence of voluntary 
culpable homicide by consent. Every man who has not given his consent to 
be put to death is perfectly certain that this latter offence cannot at present be 
comniitted on him, and that it never will be committed unless he shall first be 
convinced that it is his interest to consent to it. TVe know that two or three 
midnight assassinations are sufficient to keep a city of a million of inhabitants 
in a state of consternation during several weeks, and to cause every private family 
to lay in arms and watchmen’s rattles. No number of suicides, or of homicides 
committed with the unextorted consent of the person killed, could possibly produce 
such alarm among the survivors.”* 

Duelling will not be protected under this exception, for in a duel the object 
of each party is to kill his assailant. 

This exception refers to cases where a man consents to submit to the doing 
of some particular act, either knowing that it will certainly cause death, or that 
death will be the bkely result; but it does not refer to the running of a risk of death 

* Po Kin, (1904) 2 L. B. R. 320. 

* tyhiUlty, (1829) 1 Leiria 173. 

» (1914) P. R. Xo. 31 of 1914. 
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Catti.-Ocalh taew4 ly ertaicat^x.Wfivfr th«* arrui^/J rart^v'^l a pjl«* tr> f»* 
1)4’^^*'*^ a /«/.v t*i r»-A»rr/i»| it, nU^r phr hut unr** \r{t It, and sh^ 

YrtA htifnt* . (h«' 6«'is.*<'<l ar-fini: iii***!! ih»* rxprt^* tl*'5ir*‘ of an aifuft fmas' 

fuiatn! fum, ntnf tf^ath rn*up<! «iwin;; t«» thr roujjh njsnn<*r of tfi«* o]>t*ratjf»n*; 
whrfr til*' aor«v(J «ta* y»'|>^at«nr trtjHMfnl by hi< wife, who w«* over-whrJnv'tl 
w-jlh pyjef nf t|,r #»f h^r rhlhl, l« kill hrr, fl»«I ki}} her one ntffht while ahe 

WAi . wh^fv t^yfaih anal,o*rharmen», by /*mh-«.iin/r th<*nw<*/vea able to 

pun* ’•uflfc*' filter. in<{HrpH«'‘Vfrftfiw‘r!inn«(n let tfn'm.vl\es ho Mtlonby o jxiisonoua 
makr, and (torn tho pITvpt of tni* Into tbn'oof snrh jwrton* diet!*; anti whw 
Ihi- nrruv.d findini; that lii* J»f*‘ had lw*fomo unVambK' owing to domestic 
trotihloa. <|ech|p<i to take fii< «wi» lifo and 1^’gan to load a Kim (or the purpose, 
but tlii* having coin'’ <o the knotrHg** of hi* wife, she pre.wd him httwl 
to kill Iter first, and in c<mse<jtienc** of what she said and the taunts then given 
to htiji by hi'^ larvnt*, he took her life by firing o sliot at her’; it was held in all 
th/w 4we> that the arcjjvd come under thiv e.tcejjtion, l>ccau?e in all of them 
the eletnent of conwnt bn<l otitemi III fl gn'oter or less degree. The aceuseii kilJet! 
Ilia flte]»-fallier. wlm was nii infirm old man and an invalid, with the latter'scon- 
fent. Ill order to get thn-e innocent men. his own enernie.s, hanged. It was hefa 
thni bis jic! fell within this vxc«'}Uion ami he was jmnbJmWo under s. 3IU.* 

Premcdllatcd fijM-—This e.xcej)tion w^s held not to a|i|dy to a case where 
two bwlies of men, for the most part armed with deadly weapons, dchberatelr 
entered into an unlawful light, each Wing prepared to cause the death of the other, 
and aware that his own might follow, but determined to do bis best in selWlefence, 
and in the course of the atruggh* death emiied.* In a case m which it was iouiui 
that nil the accused were armed with deadly weapons and were guilty of rioting, 
that the fight was jircmeditated and pre-arranged,a regular pitchetl battle or tnai 
of strength Wtween the two parties concerned iu the riot, and that one of the 
accused in the couiso of the riot, and in prosecution of the common object of tW 
asaemWy, killed or attempted to kill » man under auch circumstances that hn 
act amounted to an attempt to nnmler, *W question arose whether that net could 
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be said to bear a less grave character by reason of this exception. It was held that 
upon such finding the case did not fall within the exception.' 

Death caused by (he voluntary act of (he deceased resulting, from fear of vio¬ 
lence.—If a man creates in another man’s mind an immediate sense of danger 
which causes such person to try to escape, and in so doing he injures himself, 
the person who creates such a state of mind is responsible for the injuries which 
result.* “ If, for instance, four or five persons were to stand round a man, and so 
threaten him and frighten him as to make him believe that his life was in 
danger, and he were to back away from them and tumble over a precipice to avoid 
them, then munlcr would have been committed.”* “A man may throw himselfinto 
a river under such circumstances as render it not a voluntary act ; by reason 
of force, applied cither to the body or the mind. It then becomes the guilty act 
of him who compelled the deceased to take the step. But the apprehension must 
be of immediate violence, and well grounded, from the circumstances by which 
the deceased was surrounded ; not that you must be satisfied that there was no 
other way of escape, but that it was such a step as a reasonable man might take.’’* 
The act of the person attacking will, in such a case, amount to murder. Where 
the deceased was on horse-back, and the accused struck him with a stick, and 
the deceased, from a well grounded apprehension of a further attack, which would 
have endangered his life, spurred his horse, which became frightened, and threw 
him, giving him a mortal fracture, it was held that the accused was guilty of 
mmder.® Similarly, where the accused in unlawfully assaulting a girl, who at 
that time had in her arms an infant, so frightened the infant that it bad convulsions, 
although pre\nously healthy, and from the effects of which it eventually died in 
about six weeks, it was hold that the accused was guilty of manslaughter.® 

It is, however, submitted that the wording of this section and s. 307 does 
not seem to cover such acts. . 

301. If a person by doing anything which he intends or knows 
to be likely to cause death, commits culpable 
Culpable homicide liomicide by causing the death of any person, 
by ^ whose death he neither intends nor knows himself 

who'e death to bo likely to cause, the culpable homicide commit- 
wM intended. offender is of the description of which 

it would have been if he had caused the death of 
the person whose death lie intended or knew himself to be likely 
to cause. 

COMMENT. 

The doctrine inculcated in this section is called, by Hale and Forster, a transfer 
of malice. Others describe it as a transmigration of motive. Coke calls it coupling 
the event with th’e intention and the end with the cause. If the killing take 
place in the course of doing an act which a person intends or knows to be likely 
to cause death, it ought to be treated as if the real intention of the killer had been 
actually carried out. 

” It is common knowledge that a man who has an unlawful and malicious 
intent against another, and, in attempting to carry it out, injures a third person, 
is guilty of what the law deems malice against the person injured, because the 

• yayamudJin, (1691) 18 C*l. 484. r.B., 
ovemiljnR Sams^ere A’Aan, (1880) C CaL 154. 

• Ter ColeridRT, C. J., in //alliday, (1899) 

61 L. T. 701, 702; J/arf.n, (1881) 8 <j. B. D. 

64. 

• Per Denman, J., in Toteers. (1874) 12 


Cox 530. 633. 

« Per Erakine, J., in PifU, (1842) Car. & 31 
284. 285 . 

* fftelfnan, (1831) 6 C. & P. 161. 
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SEC. 301] 

from the illustration to the acction; and tho rule then goes on to state that the 
gtialily of the homicide, that is, wlrethcr it amounts to murder or not, will depend 
on the intention or knowledge which the offender had in regard to the person 
intended or known to be likely to be killed or injured, and not with reference to 
his intention or knowledge with reference to the person actually killed, a rule 
dcduciblc from the language of the ss. 299 and 300 though not, perhaps, lying 
on their very surface.” Sundam Aiyar, J., said;—” That section apparently 

■ ” ‘ ’ I’- ' 4» -».» 1 , ■« «’ • ■ Qdedorknown 

■ ■ ' ■ . . occur but the 

. ■ . . ■ • It evidently 

does not apply where the death both of the person whose death was in contempla¬ 
tion and of another person or persons, has occurred Can it be said that, in such 
a case, the doer of the act is guilty of homicide with reference to those whose death 
Tras not intended by him and could not have been foreseen by him as likely to^ 
occur ? Are we to hold that a man who knows that his act is likely to cause the 
death of one person is guilty of the death of all the others who happen to die, but 
whose death was far beyond his imagination ? Such a proposition it is impossible 
to maintain in crirainal law. Section 301.. has reference to a case where a 
person intending to cause the death of A, say by striking or shooting him,, 
kills B because B is in the place where he imagined A to be, or B rushes in 
to save A and receives the injury intended for A The reason for not ex¬ 
culpating the wrong-door in such cases is that he must take the risk of 
some other person being iu the place where he expected to find A, or, of 
some one else inter\*ening between him and A. The section is a qualifica- 
tioQ of the rule laid down in *8. 290 and is evidently confined to cases 
where the death of the person intended or known to be likely to be killed 
does not result. .If a person is intended by 8.299 to be held to be guilty for deaths 
which are not known to be likely to occur, then that section might itself have been 
worded differently so as to show that the particular death caused need not have 
been intended or foreseen aud. what is more important, s. 301. ..would not be 
limited to cases where the death of the paiticular individual intended or foreseen 
does not occur. The general theorj' of the criminal law is that the doer of an 
act is responsible only for the consequences intended or known to be likely to 
ensue; for otherwise he could not be said to have caused the effect ‘ voluntarily,’ 
and a person is not responsible for the involuntary effects of his acts. Illustrations 
A and B in my opimon supjiort this view. Sections 323 and 324 show that a 
person is responsible in the case of hurt or grievous hurt only for what he causes 
voluntarily; and s. 321 shows that hurt to the particular person in question must 
have been intended or foreseen In the eye of the law, no doubt, a man will be 
taken to have foreseen what an ordinary individual ought to foresee, and it will 
not be open to him, to plead that he himself was so foolish as, in fact, not to foresee 
the consequence of his act. A person might in some cases be responsible for effect* 
of which his act is not the proximate cause where the effect is likely to arise in the 
ordinary course of events to result from the act. This rule will certainly hold good 
where a person’s act set in motion only physical causes which lead to the eff^ects 
actually occurring; when the effect is not due merely to physical causes set in 
operation by an act, but other persona’ wills intervening are equally necessary 


to be the cause of a consequence which would not result without the intervention 
of another human agency.” Abdur Rahim, J., obsen’ed:—‘‘ Obviously it is not 
possible to lay down any general test as to what should be regarded in criminal 
law as the responsible cause of a cert^ result when that result as it often happens 
is due to a series of cause*?. We have to consider in each case the relative 
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vaUm mil pfficwncy o! dm itiilctpnt cmiwn in prortiicinj! tho cITpct otnl then to 
say wimthM mpnw.bility should Im assisnc.l to n ;artio,!nr not or not o» tho 
pfoximnte and ^fHcicnt can**!'. Tint it may lx*. obscnTtl that it cannot be a bu/Tj- 
cjont entenon in tiui connection whether the effect could have been nrodneod 
in the cn««e in qiiMlion irithont n particular caus^ for it h involved in the very 
Idea of n cause that the. result could not hove been prwluccd without it. Nor 
would It 1)0 correct to lay down generally that the intpr\Tntir)n of the act of a 
volnntary agent must necessarily absolve the jKfreon l>etweon whose act and the 
result It inton'ene.s. For instance, if A mi.tcs poison in tho food of B with the 
intention of killing II and T1 eats the foml and is killed thereby, A would beguilfr 
of munler even though the eating of the poisoned food which was the voluntary 
net of B intervened between the act of A and B'a death. So lierc the throwing 
aside of the sweetmeat by Appala Narasimlnilu and the picfcinc and the eating 
of it by Rajalakflhmi cannot absolve the accused from responsibility for hia act. 
No doubt tho intervening acts or events may sometimes lie such ns to deprive the 
eatlicT act of the character of an efficient cause.” 

Tho Allahabad High Court has approved of the view of the majority of the 
learned Judges in the Madras case. A woman was carrying on an intrigue 
with a man who gave her some poison to administer to her husband, 
prepared sweetmeats mixed nith the poison which was eaten by one who 
died as the result thereof. The husband and three others also partook of the 
sweetmeats and suffered considerably but did not die. She, however, intended 
to kill her husband and not M. It was held that she was guilty of murder.* 


CASES. 

Where the accused intending to kill the husband of n woman, with whom 
he Was carrying on an adulterous intrigue, waylaid him in the dusk, but by mistake 

r >___ 1 .. ....... - 1 -.... At... fn 


killed A third party who came along the road*j where the accused intending to 
Wn B, killed A by o blow with » highly lethal weapon whom he had no iatentioa 
^ ,1 .;t w. *1 I.'--" n old woman 


effect of the 
was that of 


munler. 

302. ^Vlioever coinmits murder slinU be jjiinislied with death, 
Pun'ishrnont for oT transportation for life, and shall also be liable 
murdsr. tO fine. 

COMMENT. 

Where the legislature recognizes two sorts of punislimeut it implicitly recog¬ 
nizes tho existence of degrees in crimes technically the same. These degrees are 
to be determined by the circumstances of the case, and among them, and perhaps 
the most important of them, are the state of mind of the offender and the degree 
of moral obliquity displayed by the act. There is an undoubted connecUon, 
though one not easily formulated, between the ethical quality of a enme and its 
proper punishment. • . . . , . l ■ ♦ 

“ Although the law has provided an alternative punishment, either js 
bepassediadifferently at the discretion of a Judge; but...where the accused has 
been found guilty of deliberate murder, he must pass sentence of death, and... 
the minor sentence should only, be awarded when there is some extenuating 
<drcumstance, some excuse which, though the law does not regard it as safflciciti- 
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orrrNrr* ArrrfTiNo Lire, 
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t/» r«luf^ ifi*' Villinc t'' nf rnlpJiW'* linTni«‘M'* not Afiiouiitire to mtjnlor, 

ftill !• cronofl for lonlinc )''ni''ntJ_r nn il.** *rt.*’* 

Ar<-onlir.c to !>]» |loml>»v Hiph Totirt tfi<* •'•nionoo jiiont itj-on a 

ron\i<‘!ioi for mnnf'T mn«t f'o d^Ath. If ili'-r** rAi«t anv pTmin'l* for m^rry, 
ihnf rirrnm*iAnrr tnll havo tol«oron»t’!«‘r»‘fIbyl!»<*Cfownorll»mini'tor, 
Ati'i a 11 that A Cotjrl of Jiittir*" ran tJoia toAnbmit a f*<-ornm‘*n'lAtion ftft'T pt«Mnj* 
th** r‘'rit^no«' of Uw • Th" fViInitiA Hicf> fVnirt. Iioir«*\#'r. i* of opinion that Atten¬ 
tion rhonU l>e pa,,I the upf. of the Aoru»e«!, Whero, tliereforr. It pirl of sixteen 
trA« rharro*! with ifelilierately kilhnc her Iiii«fiAn<1 hr A'lmini'terinc Br»enic «he 

trAn»pfirfe«l for life in ron«i'IerAtJon of her Ape,* The •enfenre of ilrnth la not 
if there are anme extentiAtinc rirrumatAnev*. Where the aerii«e<I munlercff 
hi* wife tin'ler An tinfonn'!e«laH*pinonAa t«heff|,a.«|j(y^lhe»en1eneo waa reihire*! 
to iran»jHirt.ition • When ramxifttnp of ntnr»Ier the only ch«rretii*n which tho 
Iaw a1Iow« to tlje Onirl ia to determine «rh»rb of the two ptiniahtnenia prracribe/J 
ahouM f’e Awanled. repanl !e>inp had t« the ntrumatAncra of the pirti'ciihar caae.* 
The fan that the urcu'etl had the rA|iitaI penienee* aiiaiiendeil o\rr their heads 
for nearly nx month* ia a matter for the con*iderat>on nf the Hiph fmirt. Th« 
eentence of death which micht ha\T l>een nphtir j»A*.*ed ht the S''**iona Jtjdpo 
in the fir»t in»tance oupht not to J.e confirme<| unleaa he thinVa that *Hch arntenw 
should be came<l out at the time final onfer* are p.va«ed.* 

In Ilurma, where knivea are freely ii»ed on the bphteat occa.Moti, it la un*-!^ 
to hy down aa a penera! rule that mere ab»enre of premecliutmti or delibcralfi 
intent to kill i« a prwwl prouml for alotaminp fmra paMinp a r-apila! «*nitencc in a 
ca*e where a knife la tt*etl. To ju«tify the pa««inc of a sentence of tranaporlation 
for lifr in ea«ea of manler the Judpe ahouM find that there nri* really cxtenualinp 
rlrciim'tanre*, not merely an absence of appma'Atmp circumstances The extreme 
sentence la the normal sentence, the nutipatol sentence la the exception It la 
not for the Jtulpe to a«k hinpelf whether there are tea«ona for iiii|«»'ing the penalty 
of death but wliethef then' are rea'oiva (or aliMaimnp from tlomp so.’ It is not 
nepe'«ar}' to jia»a sentences of ileath on nil tli** i^rwina takmp part in an ordinary 
muftler AS diatitipniaheil from murder in dacoiiy. A death sentence should Im 
n**era'«al for the principal ofren<ler>.* In a Ilurma case the following are statcfl 
n.a some of the reasons arhicli iip|»«'ar to be sufficient for not paa«ing a capital 
renlencc tijKin a conviction under a 3tt2:— 

•■(1) The ofTendcr being under eiplitei'n years of age. 

(2) There having been no intention to commit mimler, the offi’iice falling 
under the fourth clause of s. 300, Indian Penal Coile. 

(3) The muixler, though intentional, having been committiil without pre¬ 
meditation, and in the heat of passion, without sjiecial brutality. 

(4) The murder having lieen conimitte<l u|K>n grave provocation, the pro¬ 
vocation not being both grave and sudden so as to mlucc the ofTence to culpabhi 
homicide not amounting to immler. 

(5) Reasonable iloubt as to the sanity of the offender at the time of commit¬ 
ting murder, actual insanity not being proved. 

(C) Where murder has been coniinitteil by more than one person, and it 

*i.~* .... i__ .u, _...: I V». .1 ..» » 
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With deliberation. The extreme penalty of the law should be reserved for 
cases of deliberate murder, for cases where murder is committed to facilitate the 
commission of some other offence or to avoid arrest for an offence and for other 
heinous cases of murder.”^ In passing sentence on a youth the general principle 
to be observed is that ordinarily youth is in itself an extenuating circumstance. 
This circumstance must be taken into consideration by the Court in exercising 
the discretion vested by this section.* 

Murders among Jats are actually committed from motives of pride to avenge 
what appear to be comparatively harmless insults.® 

Punishment where doubt exists.— L, C, K and D conspired to kill S. 
In pursuance of such conspiracy, L 6rst, and then C, struck S on the head with 
a club, and S fell to the ground. While S was lying on the ground, K and D struck 
him on the head with their club; it was held that, inasmuch as K and D did not 
commence the attack on S, and it was doubtful whether S was notdead when they 
struck him, transportation for life was an adequate punishment for their offence.* 


PRACTICE. 

Evidence.—Prove (1) that the death of a human being has actually taken 
place. 

That a murder has been committed by some one, is essentiallynecessary tobe 
proved, 

(2) That such death has been caused by, or in consequence of, the act of 
the accused. 

’ Where there is no evidence to prove that the accused had anything to do 
with the death of the deceased, no conviction could stand.* 

(3) That such act was done with the intention of causing death ;• or 

that it was done with the intention of causing such bodily injury as (a) the 
accused knew to be likely to cause''^F^h j or (h) was sufficient in the ordinary 
course of nature to cause death . or 

that the accused caused death by doin)!^ ScVnown ^ 

.. -* — '^ty cause (a) death, or (6) sijich 

; , ^ • . .ged isriflgBO excuse 

The mere fact that the ' . ( ' 

course of nature, does not r • • ' ■ i 

such bodily injur)'.’ There . ■ ■ ' ' ' . ' y 

the death was done with the i.iwulhih i huv* vJ • ■ ' ' . ' , . i' \ 

injury Bufficient in the ordinar)* course of nature to cause death. \ 

inflicting an injury that was merelv likely to cause death would not of ncc y 
amount to mmdors T ” iSL or taowWgo with wh.oh tho act wtoh 
caused death was committed is not constnicth-c or a 

matter of fact to be, udged of in each ease, and proof of collateral facts to explam 

PrSfor “it'-”"" Ifnofnetssarr to sustain a conviction 

for murder .oT ™ " i«llv and barbarously put to death.*' 

WheTSe f , J' r tJK clirfvISablishcd. it is by no means incumbent 
rs: ;tT;^“Sl.r motive actuat,5 tbc crimiuara nnnd 


‘ Per Ho.kuig, J, C., in b'. 

r. J. L. B 112. 114. Seoto «f)P»*w**®*** 
J/oftstref/. O .*< V. 210 ^ 

= CMi Thn. {1018) 9 L. B. B- ■‘’f* 
Pif«n, (1902) 1 L. B n. 359. dj«wnteu froin- 
» PoAla, (1925) 7 L. L J. 442. ^ 

* C^o/farA*,ny*. (1S7S)2A«. 5^' ^ 

‘ /JW». An,It.. Aeo-, (1003) S C. W. 
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• Apala, (1023) 1 K«IW. 263. 

• Seo ill. (a) 10 «. 0, Db. (6) 'V 
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TndUn Evjd^nw Act. • ,f‘.\ro 

*• Jai{hvn/iiIu7>Jle,{l6fi7)7V>. ' 


OFFENCES AFFECnKG HFE. 


64 ? 


SEC. 302.] 

and induced him to commit the particular crime.* Where, however, the 
prosecution puts forward a substantive case as to the motive for the crime, the 
evidence regarding the motive has got to be considered in order to judge of the 
probabilities. Failure to prove motive, however, cannot outweigh the positive 
evidence as to the crime.* 

In cases in which death ensues from violence used, and there is no evidence 
of intention other than what is to be inferred from the accused’s act, it is nccessarj* 
to consider whether the accused must have known, when committing the act, 
that— 

(n) it might possibly, but was unlikely to, cause death, or injury sufficient 
in the ordinary course of nature to cause death; . 

(b) it was likely to cause death or injury sufficient in the ordinary course of '' 

nature to cause death ,* * 

(c) it probably would cause death or injury sufficient in the ordinary course 
of nature to cause death. 

If the act falls within the first category, it would not amount to more than , 
hurt or grievous hurt; if under the second category, it would be culpable homicide | 
not amounting to murder; if under the third category, it would amount to murder.® 

Onus.—^The prosecution must prove the circumstances which ordinarily 
constitute the offence of murder; and the accused, the circumstances, if any, 
of exceptions which take the case out of that category.^ If a man takes away 
the life of another, the onus is on him to show circumstances which justify bis 
doing so.^ 

A trustworthy d^nng declaration corroborated by surrounding circumstances 
is sufficient to support a conviction for murder.* 

The accused on his trial is merely on the defensive and owes no duty to any 
one but himself He cannot be convicted because he hds not tried to explain 
to the Court how a death has occurred or by whose means.’ Where a Sessions 
Judge m a trial on a charge of gun-shot murder against N found that N and an¬ 
other person L were seen immediately after the report of the gun at the scene of 
occurrence each with a gun in his hand, but he did not find which of them fired 
tho fatal shot, his only finding being that either N or L fired the shot that killed 
the deceased, and there was no finding in the judgment that N and L had a common 
intention and acted in concert and that the gun was fired in furtherance of their 
common intention, it was held that the legal inference from those findings must 
be that neither N or L was guilty of the offence of murder.* 

In a case of murder it is unsafe to rely upon the evidence of witnesses who j 
have resiled from their previous statements. Where the evidence given at the 1 
trial did not implicate the accused but the earlier statements recorded under i 
S3. 288 and 164, Criminal Procedure Code, tended to implicate him and the | 
motive alleged was not proved, it was held that the conviction for murder 
could not be sustained. * 

Circumstantial evidence.—A conviction on circumstantial evidence cannot 
be based unless and until all the inferences to be drawn from the whole history 
of the case point so strongly to the comnussion of the crime by the accused that 
the defence theory appears on the face of it impossible or highly improbable. The 


’ Lalshman Narayan Crimtn&I Appeal 
Ko. 256 of 1912, decided on 22nd Jul}r, 
1912, by Chandavarkar and Catchelor, JJ,; 
Mohna, (1924) 7 L, L. J. 69. 

* NUhi Kanla BanU-ya, (1924) 41 CL L. J. 
35. 

* Shwe nia V, (1903) 10 Burma L. R. 
29; Uga A'u Ban, (1900) 13 Burma L. R, 109. 

* Shtikh ChoolXyt, (1803) 4 W. R. (&.) 35 ; 
AttrudJin Ahmed. (1904) 8 C. W. N. 714. 

62 


• A^nniddin AAmed, lOp : Jhakrt Chamar, 
(1912) 16 a L. J. 440. 

• Karim Khan, (1908) P. AV. R. Ko. 4 of 
1909. 

Jertmof Narayan, (1894) Unrep. O. C. 

• Kibaran Chandra Boy, (1007) 11 C.W.N. 
1085. 

» Ayyampervmat PiUai, [10253 M. W. K. 



or CHIMES. 

ctefgo of mimler, !i!;e nnyotlicr choTgii o( an offence, can be cstaMiibcd bv in¬ 
ferences, but M-hen tberc ,, extremely little in (be way of direct evidence it rKe 
flw? there ahonW be no raafigeration of minor incidents in the 
Ser r '.'''"'7'' fEoioat him should be verified with scmnulom mu- 

rnej. In n case of murder by ojimm iioisoning the prosecution evbicnco that 
'"f ° ‘!?''<"> to tht deceased 
dfed S tow rf'o With his finger after putiing the sugar into it and the deceased 

died a in hoiirsnftcnrnrds, was Wd la ha notsiifficient for convicting the accused 
particularly when the motive for rnimlerwas not strong nnd the habit of eating, 
opium was common among the class of pcopio to which the deceased beJoneedrs 
li it IS pro% cd that a person was found Boon after the murder of anotber person, 
*n jwsses.sion of property winch was on the person of the latter when last seen alive, 
an inierencc might he drawn in some ctrcunistanccs that he obtained possession 
ox the pro^rty by the murder of the dcccagcxl; htifc it is essential to jtistHy the 
inference that there is satisfactory proof that the property was in fact in the 
possession of the deceased when Inst seen alive.® Where the wife of the accused 
met her death by an unnatural cause, for instance, breaking of her several ribs, the 
husband was held to be not guifty of mimicring her simply on suppositions, as there 
was nothing very strong connecting him with causing her xleath intentioDally. 
Tlic mere fact of Jds trj’ing, irith the JicJp of others, to burn the body secretly 
or taking it in a bundle instead of, as usual, on a bed or litter though suspicious was 
considered by the Court to bo not auflicient ciddence of his guilt. An effort to 
dispose of the body of a dead person in an unusual way is sometimes due to fright 
of ft weak-minded person which can be based otj several grounds But no person can 
be eonidcted of an offence on pure cJrcufnstancial evidence so long as it is com¬ 
patible wnth his innocence.* A conviction ofmnrdercannotbesustained where the 
•only circumstantial evidence against the accused was that the deceased was seized 
by the accused and the husband of the deceased in the road, placed on a camel, 
carried towards a canal in which her body was afterwards found completelv dis¬ 
membered, specially when thb evidence af identification of the body is unsatisfac¬ 
tory and there is no direct evidence connecting the accused with the commission 
of the crime.® , y, , • 

Confession.—If A and B are jointly tried for the murder of C, a confessaioa 
of A is admissible against B.® If A is accused of killing C, any statement made 
by C before his death as to the cause of it is receivable in evidence. ’ 

Discovery ot the body of the jwrson murdered not absolutely necessary*—Borfl Hale 
has laid down; “ I would never convict any person of murder or manslaugh¬ 
ter, unless the fact were proved to be done, or, at feast, the body found dead." 

This is a rule of caution and not of law. If the circumataatia} evidence is very 
strong a conviction could be made.® ^ 

The term corpus delicii is an invention of the jurists of the middle ages, and 
was used by them to denote the whole of the facts which constituted the crime 
of killing when the body of the killed had been found. A mixture of German 
and Roman views led to the proposition (which has found its way into Bnghsh 
penal law) that the proof of the aggregate of facts constitating the offence failed 
when the body was not found. The expression was then extended to other offences, 
and was used to denote that the qualities necessary to bring a fact within the opera- 

* Bhagxean AW, (1911) P- "VV. B. No, 16 • Lathhinan SlnsK (1910) P. W.'R. No- 

of 1011 ; (1912) P. W. B, No. 23 Of of 1911, t n Vo 221 

1913. See Aa^Runamfon. AW (1920) I * Chehar SingK (1014) P. I*. B* A®- 
P. lu T. CSX { JUajA*. (1924) 7 L. L. J. 48. 


» Kala Smgh. (1911) P. W. K. No. 25 of 
1911, P, L. B. Ho. 2il of I9Ii. 

» ilorila A'wmfaR, (1913) M. W. N. 145; 
Chiartddi Manay^a, llOIl] 2 M. W. N. 428, 
j»l 3f. h. J. JG71. 


0/1914. . . 

* lit (tt) to 8. 50, Indian Evidence Aer. 

’ Dl (0) to *. 32, ftiU 

* 1 Hale P. C. 290. 

* mndmaTth, (1792) 2 leitch 8&9} one- 
vtrtott, (1862) 2 F. & P. 833. 
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t:on of a rule of criminal law had been shown to attach to that fact. TJie jurists 
of the middle ages, however, never conceived the dead body in murder, or the 
object stolen in theft, to be that ‘ corpus.’ The expression itself has many vices, 
but in the sense in which its authors used it is at least intelligible.^ 

The mere fact that the body of the murdered person has not been found is 
not a ground for refusing to convict the accused person of murder. To recognize 
any such condition precedent, as being absolutely neticssary to conviction in all 
cases, would be to afford complete immunity and certain escape to those murderers 
who arc cunning or clever enough to make away with, or destroy the bodies of, their 
nctims. Such a principle, once admitted, would, in some instances, render the 
administration of justice impossible.* But when the body of the person said 
to have been murtlcrcd is not forthcoming, the strongest possible evidence us 
to the fact of the murder should be insist^ on before an accused is convicted.® 
Where the circumstances arc such as to make it morally certain that a crime has 
been committed, the inference that it was so committed is as safe as any other 
such inference.^ But a judge exercises a proper discretion in not passing a sen¬ 
tence of death in a case in which the dead body has not been found.® 

If the accused confess in the most circumstantial manner to having committed 
a murder, the finding of the body is not absolutely essential to a conviction.® 
The Bombay High Court in a case held the accused guilty of attempt to murder 
where the body was not found but the accused had admitted that he had thrown 
a girl of less than two years of age into a canal, where the water was deep, and 
swollen by the monsoon.® Before a comrietton of murder can be obtained, the 
Court must be satisfied that the person alleged to have been murdered is actually 
dead. A man was brutally beaten with lalhis into unconsciousness by the accused 
who, subsequently, dragged him along the ground up to a certain nver. leanng 
traces of blood both on the fields and on the railway hnc. The man had never 
been seen since It was held that the conclusion that he was dead could not be 
arrived at though it was e.xceedingly unlikely that he was alive. In the circum¬ 
stances the accused were not convicted of murder under s. 302 but of an attcmjit 
to murder under this section.® 

In a charge of child murder, the only evidence was the confession of the 
accused, and no dead body of the child was found. The jury acquitted the 
accused of murder, and found her guilty of concealment of birth. It was held 
that there was no sufficient evidence of a separate exHtence of the child to convict 
of murder, but sufficient to convict for concealment of birth, although no dead 
body had been found.* 

Bombay Circular -—Police o^cer conducting the inquiry is n necessary witness .— 
In murder cases the constable or other person, who takes the corpse to 
the medical officer for posl-mortetn examination, should alwa^-s be sent to the 
Sessions Court as a witness.^® In all important criminal cases, and especially 
in cases of murder and dacoity, it is desirable that the Police Officer by whom 
the investigation was conducted should be in readiness to be examined, if neces¬ 
sary, as a mtness in regard to the circumstances of the investigation. The Police 
Officer should bring with him his diary of the case and also the memorandum of 
the statements of the witnesses taken down by him under s. 101 of the Code of 
Criminal Procedure.^* 


» 7M. IL a App. 10. 

* Per Straight, J., in Bhagiraih, (1880) 3 
AIL 383 ; Rogi. (1881) 1 A. W. N. 112; Stdhu. 
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When (Icftth or gri«-oas hnrt Iim been mused by a blow from a sticlr or other 
weapon, the weight and flimcnaioia of the weapon shouM be sfated in the Sessions 
Court proceedings, with ench parlienlarity ns may enable the llieh Court Mich 
has no opportumtj'of scfling it) to form an opinion ns to the character of the weanon 
and the intention with wJiich it tea*i probftbf^r used.* ^ 

The PanJab nale~-ln all cases of homicide, where the body ia found, the identity 
of the body with the person said to be deceased mnst he fuHy established before 
the Magistrates trying or intjiiiring into the case. 

In such cases, where there has })ccn a vogt-morfem examination, eridence 
must be recorded by the Magistrate to prove the custofly of the body of fbe dccea- 
sed after death, and its delivery for the purpose of 'po^Umartem examination to the 
Medical Ofiiccr.* 

Procedure.—Cognizable—Warrant—-Not bailable—compoundable—Tri¬ 
able by the Court of Session. 

Where culpable homicide has been committed, ‘prima fa&ie, the principal 
issue is : whether the culpable homicide does or does not amount to murder. In 
all ordinary eases, the issue ought to be tried, and ought not to he prejudged by 
any authority less than the authority of a Court of Session.® 

If the accused is convicted of an offence punishable with death, and the Cbnrt 
aentonces him to am’ punishment other than dc-ith, the Court shall in its judgment 
state the reason why a sentence of death was not passed.^ 

If the case falls under one of the exceptions to s. 360 and the Judge convicts 
the accused on the charge of culpable homicide not amounting to murder, he 
should record under which of the exceptions the case falls.® 

In cases where it is difficult to dclormine whether the offence comnuMed 
by the accused is culpable homicide or culpable homicide amounting to murder 
the accused should be convicted of the lesser offence.* 

OlrecUon as to commitment.—Calcutta (3rcoJar.--.Jn (pses where death appears 
to have resulted from injuries voluntarily inflicted ty the party accused, Magis¬ 
trates ought to be very careful not to take it upon tbecwclvcs to absolve the acciwed 
from the graver charge and convict him of hurt or gri^vovs hurt only, unless they 
are quite clear that there is no sufficient evidence to warrant a comuutmcat to the 
Sessions for murder, or culpable homicide not amounting to murder. 

Chemlco-legal and post-mortem examloattons-—Sec ,/chapter X of the 

High Court Buies of Criminal Practice; the PijJot h Rules; a. 105of theOudfa 
Criminal Digest; and a. 218 of the Upper Bormav p^rst3fannal. , ,. . 

Poisoning.—Judges who try cases of murder by poisoning should mean 
ably put beyond the possibility of doubt the identification of every single thing 
that is suspected to contain any pomon. The evidence sho>^ be complete as 
to the history of such articles and it should be shown that they \‘Wre kept in proper 

custody throughout if they are to be reUed on as supporting h. conviction and 

there should be no posaibilitj'' of any question being raised as to the identity o y 
““’'H.'Serilr 4e!en».-S« BomUy fcgh Court CrimM 

as regords the orders issued for the appointment of pleaders for tie defence in 
murder cases.* 


Plea of guilty- —‘ Murdo 
directed by s. 300, the 

f 

■ 1 Se« B. H. C, Or. C., t ' 

»p. a c. It. & 0., voi ■ 

p. 100. \ 
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nffmcc i>ho«l(l 1)0 jiitipf’rlj* oxplainoe! to tlic ficc«*<vl »• In capital ca«r^ whore 
thofo anv clonbt tut to whothcr an accu*o<l perron fully iindorstandfl tho moaning 
and cfToct of a pica of guilty it i< advi«al)le for the Court to take evidence and not 
to convict aololy on tli'' plea of the accu«ed.* It not in accortlancc with the usual 
practice to accept a plea of guilty in n care where the natural sequence will be a 
sentence of death • Before such a plea can l>e accepted the record sliotdd clearly 
shew that the person who is charged understands and admits such facts as would 
bring his oflencc within the definition of munler.* 

If the accu«cd in answer to a charge of munler stales that he committed 
the ofTcncc hut alleges provocation, such a statement does not amount to a plea 
of guiltv on the charge He must l)e put on Ids trial in onler to a«certain whether 
the provocation was graST and sudden enough to prevent the ofTcnce from amount¬ 
ing to mtmler.* 

Charp to the Jnrj tn ease of promeatlon-—In ehwging the jtm* on the point 
of provocation in a case of culpable homidde a judge should tell the jury that, 
to bring the ea«e within the exception, the prisoner must have been deprived 
of the jxiwcr of self-control by grave and sudden provocation, that there ought 
to have l»ecn HufTicicnt cause for such loss of solf<ontrol, and that the provoca¬ 
tion was not voluntarily provoked by the prisoner as an excu«e for doing harm. • 

It is the duty of the judge to explain the distinctions between murder and 
culpable homicide, end the jur}’ ns judges of facts have to decide the issue 
about BufTicient provocation.’ 

Charge,—I (name find office of Magi$tratr, etc.), hereby charge you {name of the 
accused) as follows 

That you.onof nl) 0 utthc——dayof-, at—, did commit murder by mten* 

tionally (or knowingly) causing the death of {$f>ectffj the name of the deceased), and 
thereby committed on oiTence punishable under s. 302 of the Indian Penal Code, 
and within the cognitance of the Court of Session (or lligli Court). 

And I hereby direct that you be tried by the said Court on tho said charge. 

The intent or knowledge ncccssarj* to constitute murder should be set out in 
the charge.* The charge should follow the language of s. 300.* 


Punishment. —" The extreme sentence is the normal sentence ; the mitigated 
sentence is the exception It is not for the Judge to ask himself whether there 
are reasons for imposing the penalty of death, but whether there are reasons for 
abstaining from doing so.”'* If the presiding Judge does not pass the sentence 
of death, he is bound to record the reasons why death sentence was not passed, 
that is to say, he must find that there ore really extenuating circunostances and 


by the High Court before the sentence is confirmed. I^Tiere a sentence for trans¬ 
portation for life has been passed, there are manifest objections to enhancing it 
even when a sentence of death ought to ^havc been passed. There is no such 
objection to commuting a sentence of death to one of transportation for life, and 
such commutation should not be considered as any reflection on the way in which 
the Sessions Judge has exercised the discretion given him by law.'* If the 
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Court is satisfied hcyand rrJuounMf that tli»‘ nccusM Is of murder 
Rud tlio circtimstanrrs rt'cjuifrth** imjimitlon of th^ (!»'alh jj^nalty, the fact that the 
conviction is hnsed on rirriHnstftntinl evidence is not n reason for possinj? the lesser 
8cnt<*nce nilowwl i»y law.* In pjwini; sentence on an ncctwc<I person convicted 
of the offence of miinler, rcRanf alinuld l>o had to the circiimstancesof the case. 
Where the acTtisc<I is ronvirted of munler only hy reason of his rase coming 
under cl. I of s. .*>00, n sentence of death is uncalled for.* 

The mere nh^'ence of prcrncflitatlon tnav or may not form in every case of 
mimler a Riiffirient ptouiifl for im|M>i5np the lea-ser |>enRlty.* 

An necHsr<l iierson is entitled to the Ijenefit of a reasonable doubt in the matter 
of sentence as in the matter of eonvirtion/ 

Where the provocation raiiar<l to the accused is very prove thouph not 
sudden the Court is justified in not inflirtinp sentence of death and recommend¬ 
in'! the case to the Government for reduction in sentence.* 

Althouph R. Hf) attriimtrR to n drunken man the Icnoodedpc of a eo^r man 
when jndpinp of his action. »t does not give him the same, intention, and, ere 
foiv, drunkenness or a state of intoxication affonls a siinicient excuse or 
exaciinp the extreme penalty of th'* law.* ^ ^ «,m,M 

Youth ulone in every case is not anfh an extenuating circumstance 
justify the imposition of the les.'MJr |>ennlty.’ 

A j'crson did not inflict any injury _ on the deceased ''"‘J the 

that ho nctiiiR iindir thi- ilitlucnw of h» hrothrr j 

l»ttor to tho floro wl.orr th.- otlcco '',f„ctcd iHS 

thoao ciroiimitnnws tlio ntn ma ,.,noUy of low should not he 

'"'"Tho o,onl pmCicc in tho Pnnj.b « to avoid the imposition of .hero 
dentil jentenees has lieen fdven.* neensed woo not actuated by 

™“ofIoih^!'rteCenrof 

is tolheUni'S"t "Fmlticr districts ace the Frontier Crimea Re„^- 
Intion," nnd ns to Burma, see the Burma Uvrs Act. 

I. mdMsIhem 'are'SenTOtluB dreumstaneee. Women .to 

. . . ■ ■ ■ ■ ! • ; ' ' • .. tradi* 

, . . ■ . . ' ■ '• tisfied 

tions and antcccdenta of women sentencft to pass on such women- 

timt tho sentence of death is *1® from the cases where women flij 

Cases of this kind stand upon a footing J^CKUt 

led into killing their chddmn to Were- 

social customs and laws nj,ad to get children, tho Court pass'^ 
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accused when passing sentence. "Where a young girl of fifteen years killed her 
step-son because her husband was ill-treating her, the Court sentenced her to 
transportation for life.* 

Punishment for Whoever, beinguiidorSentenceof trans- 

murdet by uto cfltx- portatiou fot Ufc/ commits murder, shall be 
punislied with death.* 

comment. 

This section makes capital sentence compulsorj’ in the case of a convict who 
commits raurdof while undergoing a sentence of transportation. Thus, where a 
person under sentence of transportation for life on a conviction for murder is found 
guilty of murder on a subsequent and different charge, the only sentence that can 
he passed on him according to this section is that of death. * 

1. ‘ Being under sentence of icansportation for life. ’—These words indicate 
that the sentence of transportation must have been passed on the accused. It is 
immaterial whether he was already transported or not. 


304. Whoever commits culpable homicide not camounting 
_ . . , to murder, shall be punished with transportation 

onjpebio homicide lor Ute, or imprisonment of either description tor 
^ u'ilich may extend to ten years, and shall 
“ also be liable to fine, if the act by which the death 

is caused is done udth the intention of causing death, or of causing 
such bodily injury as is likely to cause death ; 

or wth imprisonment of either description for n term wliich 
may extend to ten years, or ivith fine, or with botli, if the act is 
done witli the knowledge that it is likely to cause death, but 
without any intention to cause death or to cause such bodily injury 
as is likely to cause death. 


t,. 


C 0 31 M E N T. 

This section “ creates no offence, but provides the punishment for culnable 


•.ajv-j 111 hnjk-n tue CHI' ■ ' to murder, that is to 

say, where there is kr suit, but intention to 

Cause death or bodily If the act of the 

accused falls within either of the clauses I, 2 and 3 of s. 300 but is covered by any 
of the five exceptions, it will be punishable under the first part. If the act comes 
under cl. 4 of s. 300 but is covei^ by any of the exceptions it will be punishable 
Under the second part.* 

AMiere the finding of the Sessions Judge was that " the accused must have 
known that he was likely to cause death ” and the conviction was under 8. 302 for 
an offence falling under a. 300 (4), it was held that, on the Court’a finding, the 
accused was guilty of an offence underthe second part of this section, and not under 
8. 302.» 


» Daulan. (1924) 20 P. L. R. 030. 

> Dortrjndhitn Skatnonlo, (1873) J9 W. R. 

(Cr.)45. 

* Per Straight, J., in Idu Btg, (ISSI) 3 


AIL 77C. 778; AUra. (1891) P. R. Xo 0 of 
1891; J/ajr»,(I910) P. L. R. Xo 87 of 1011. 
• BarhtMfa, (1887) P. R. Xo. 32 ol 18S7. 
» -Vya Po Satr, (1023) 2 B. L. J. DO. 
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s. 4 (6)\n”<l'stHl® *"■ ’ 

Sec the Punjab Frontier Crimce Jlcgnintion, 1901 > as to ennniry by a council 


PnACTICE. 

Evi^nce. Prove {J) the death of tho person in question. 

/o! Sl death was caused by the act of the accu-?ed. 

{^) That the accused intended by such act to cause death ; or 
That he intended by such act to cause such bodily injury as was likely to 
cause death; or j ^ j j 

that such act of hrs would be likely to cause death. 

^ The most important consideration upon a trial for this offence is the 
intention or knowledge with which the act which caused death, was done. The 
intention to cause death or the knowledge that death will probably be caused, la 
essential and is that to wliich the law principahy looks. And it is of the utmost 
importance that those who may be entrusted with judicial powers should clearly 
understand that no conviction ought to tako place, unless such intention or 
knowledge can from the evidence bo conclude to have really existed. 

“ The existence of a particular evil motive such as hatred, avarice, jealousy, 
oto., is not necessary. It is no part of the definition of culpable homicide that the 
act which causes death should be a mah'cious act. Afalice is not mado a necessary 
ingredient. Whatever may be the motive which incites the action, and whether 
or not any motive whatsoever be discoverable, the question for investigation is 
this :—Did the accused person intend to cause death, or a bodily injury likely to 
end in death ; or did he know that it was a probable result of his act 1 If such 
was his purpose and design, or such his knowledge,—and none of the General 
Exceptions of this Code are applicabIe,—tho act is an offence within this defini¬ 
tion, aithoagh there is no apparent motive for it. If this intention or knowledge 
is clearly shewn, it is needless to enquire into the motives. It must not, however, 
be forgotten that under certain circumstances the existence of a motive may 
become an important element in a chain of presumptive evidence, as tending to 
shew the intention of the accused person. ... . . 

It may be asked how can the existence of the requisite intention or 
ledge be proved, seeing that these are internal and invisible acts of the mind 
They can be ascertained only from external and visible acts. Obsen'stjon and 
experience enables us to judge of the connection between mcn|s conduct and tfaw 
intentions. We know that a sane man does not usually commit certain acts bcM- 
lessly or unintentionally—and generally we have no difficulty in inferring from hw 
conduct what was his real intention upon any given occasion.”® 

^Vhere a naan receives only one blow on the head and dies, and there i® 
evidence to show which of the two persons attacking him gave that blow, ^ 
of the two will be convicted under this section but both of them can be convic 
of an offence under 8. 325.* 

Procsdure.—Cognkablo—Warrant—Not bailablo—Not componndaWe— Tri- 

able by Court of Session. 

Calcolta Cltcabr.—W Sessions Judge*, in ail cases in which they inay conrict 

of culpable homicide not amounting to murder, shall mvariably mention m 


> Act XIII oil 808. 

» Rfr«. Ill of IflOl. e. 12. 

* s. 6. 

* Act n of 1897, t. 6. 

* 31. A 31. 230. 231. 


• Ajra.ilOH) P-K- No, 37 oi 1S». P-S'"; 
;cr.) No. en of 1814: P. b. K. No. 310 “ 

mS;Jktndu, (1024) 6 b L. 

Bon, (1024) 6 b b J. 317. IW-P *'7*' 
1624) 7 b b J. 44. 
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remark^ i>n tJif* frinl. the rirctim«tnn»^» Minl«*r wMcIi tlio riilpnlil** Immlrirlo wns 
lirH nnt to Rnmiitil (o " miinlrr.’* 

(h) Sos«ioti' .Ttulp** Klinll itivnrinhly rrciml thrir wlirtlicr tli(* net 

liV whirli jlratli wns rnti<cil dono witli tlic intention of oaii^inp elcatli, or of 
cau'inp fliich IhmIiIv injury wa^ likoly to cau^o dratli, or with tho knowlodgo 
that it wa« hkrly to ran<!o dratli. htit without anv intrntipn to ca!i«r death, or to 
cau'P fHch Iwwldv injury wn' likely to cau«c <feath. And, in ca«os tried by a 
jury, they !«lioid<i Iw careful to obtain a specific verdict on the«e points. * 

Patna Circular.— {") Sessions .fudges, in nil eases in which tliey may convict 
of c’jdpnble homicide not amounting to murder, ahnll invariably mention in their 
remarks on the trial, the rireunistnnces under which the culpable homicide was held 
not to amount to mimler.” 

(ii) Sessions Judges shall in\ariably n*conl their opinion whctlier the act by 
which the death was caused wa-s done with the intention of causing death, nr of 
cansing pucIi hotlily injury ns was likely to cause death, or with the knowledge that 
it was likely to cause death, but without any intention to cause death, or to cause 
such bodily injury ns was likely to cause death. 

And, in case tried by jury, they should l>e carefnl to obt.iin a »j)eciflc verdict 
on these points.* 

The Central Provlneei Clreubr.—In view of the distinctive penal provisions 
contaiuetl in a. 301 of the renal Code, Sessions Judges and Magistrates specially 
empowered will, in all cases in which they may convict the accused of culpable 
homicide not amounting to murtlcr, invariably record their opinion whether the 
act by wluch the death was cnuse{l was done with the intention of causing death 
or of causing such bodily injury as was likely to cause death ; or with the know¬ 
ledge that it was likely to cause death, but without any intention to cause death 
or to cause such bodily injury n« was likely to cause death.* 

Venue. —See ills (o) and t<f) to s 179, Criminal Procedure Code 

Commltui.—Where death has resulted from a violent attack, the iVagistrata 
must commit the accused to the Court of Session on a charge of culpable 
homicide not amounting to murder * 

Charts to the Jury.—In ins charge to the jury, the Judge should draw a dis¬ 
tinction betweou the two classc-s of culpable homicide mentiouod in this section, 
and direct them to find specially under which, if either, the prisoner is guilty.* 
Where the Judge omitted to require the jurj’ to do this, the High Court held that 
the conviction was for the lighter description of the offence.® Inn trial on a capital 
charge the jury should be directed in the event of finding that the accused culpably 
caused the injuries which resulted in death to find with what intention he did so. 
If they find that his intention w’as to cause only such bodily injury as was likely 
to cause death, they should find t he accused guilty of culpable homicide not amount 


accused. 

Charg:e.—I {name find office of Magisirale, etc.), hereby charge you {name of the 
accused) as follows :— 

That you, on or about the-day of-, at-, committed culpable homi¬ 
cide not amounting to murder, causing the death of-, and thereby committed 


» C. n. C. K. & 0., ^’oI. I. c. L, 8., U, p. 28. 

* Pal. H" Cr G para. 42 (a),(6), pp 18.19 

* C. P. Cr. C. Xo I.p. 1. 

* Gopinath Shaha, (1877) 1 G L. R. HI; 
(1881) 1 Weir 288. 

» A'<i/icAiirni)«j,(1871) 15 W.R. (Cr.) 17, 
63 


6 JJeng L.R. App. 8G; Ladlya, (1890) Cr. R. 
Kb. 62 of 1890, Unrep. Cr. C. 630; Posha 
Kar«,(1895) Cr. P,. No. 4 of 1895, Unrep. Cr. 
G735. 

• AmwKhan, (1869) 12 W. R. {Cr.)35. 

* K>oA'y««,(1913)8L. R. R. 125. 
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an oUcnce punishable under s. 304 of the Indian Penal Code, and wilhin the co-mi- 
zanc<i of the Court of Session (nr High Court). " 

And I hereby direct that you be tned by the said Court on the said charge.» 
pQuIshment where death is caused from provocation*—-The Bombay High Court 
has observed that no higher provocation can be given than that of fmding a 
man a wife m actual intercourse with a paramour, and death caused under such 
circumstances must be visited -with a very light aentencc. It, therefore, passed 
a sentence of six months’ rigorous imprisonment where death was the result of 
provocation of this sort,^ Similarly, the former Chief Court of the Punjab 
sentenced the accused to one year's imprisonment where he caught the deceased 
in the act of adultery with his married sister and struck him one blow on the 
head with a stick which killed him by fracturing his skull.® 

The Penal Code of some countries provides specially for the reduction or even 
the entire remission of pnnishment for the slaying of an adulterer taken in the act. 
The Indian Penal Code, like that of most other countries, makes adultery punish¬ 
able as a crime. However the matter may be reganlcd from a moral point of^vlew, 
the law forbids the husband to take vengeance with his own hands, and,' if he 
chooses to avenge his mjuiy himself, he does so at his peril. At the same' time the 
amount of punishment to be imposed is .discretionaryl so that while it is made 
sufficiently severe to deter the injured husband from resort to excess in %doIence, 
it may not be made so .severe as to encourage adulterers with the hope of immu¬ 
nity from immediate chastisement.^ 


Where the acensed was found to have murdered his wife undor a mistaken 
impression that she was unchaste, the High Court set aside the punishment of 
death passed upon him and sentenced him to transportation for life,® Where 
there was a violent altercation between a husband and wife and the husband 
threw a stone which killed the wife, the Court altered the sentence of death to 
one of transportation for bfe.* ‘ 


Punishment where right of defence exceeded.—Where, in an affray^ rpsQfbctmg 
land, one party were the aggressors, and the other side (had the affai^got 
fatally) would have been la the legal exercise of the right of defence^Qj property 
and would have been entitled to the benefit of a. 104, it was held one year* 

rigorous imprisonment was sufficient.® , 

304-A. Whoever causes the deat!i of any persoi/o . jorog 
any rasii or negligent .act * not nmountit™. jg cui- 
u‘'‘ P«We homicide^ shall be planished mtl'l 
Ki ineiit of either description for a term '"'lUiijcj, Wf 
extend to two years, or with fine, or with both. \ , 

COMMENT. n° 

Thi .1 section deals with horaicMe by negligence, M 

Obiecl.—The Code as it originally stood contained no adequate provwS 
the nunishmeot of what English law called manslanghter by neghgenee, 
draft Code there was n section which punished this oflence, but by some aec.t 
it had been omitted from the Code when it was passed into law. The pre-.T 
eection inserted by Act XXVII of 1870, s. 12. supplied the omission, V, 

< Cnmlnsl rtocwlure Code, Seh. V. 5S («). * Moilm (INO) S .N'.'l 

B "’■ .W». (.»C) r. r.. No. I« ,d 'i 

»,JTocal X>ad, (1904) P. R. Ko. 4 of 1904. » 'if 

• dVpa Ivn JE/ys. (ISM) I U. B B. (1892- Jifetah. (I8C6) C U. (Cr.) 8U. 

ISWlSIS. 
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OFFENCES AFFECTINO LIFE. 


Scope.—The provisions of this section seem to apply to cases where there 
is no intention to cause-’ •• • ’ i •’'! 

would cause death. ^ I * ■ ‘ 

This section does ■, 

commission of on offence against the person. If a man intentionally commits 
such an offence, and consequences beyond his immediate purpose result, it is for 
the Court to determine how far he can be held to have the knowledge that he was 
likely by atich act to cause the actual result. If such knowledge can be imputed, 
the result is not to be attributed to mere rashness ; if it cannot be imputed still 
the wilful offence docs not take the character of rashness,' because its con¬ 
sequences have been unfortunate. Acts, probably or possibly, involving danger to 
others, but which in themselves are not offences, may be offences under s. 336,337, 
338 or 30I-A, if done without due care to guard against the dangerous consequences. 


this section has no application.® 

This section does not apply to cases where the death has arisen, not from 
the negligent or rash mode of doing the act, but from some result supervening 
upon the act which could not have been anticipated.* 

1 ,1. *Rash or negligent act.’—A rash act is primarily an overhnsty act. and 
is thus opposed to a deliberate act, but it also includes an act wliich, though it 
may be said to be deliberate, is yet done without due deliberation and caution ® 

Negligence is the breach of a duty caused by omission to do something which 
a reasonable man, guided by those considerations which ordinarily regulate the 
conduct of human affairs, would do, or the doing of something wliich a prudent 
and reasonable man would not do.® 

” Criminal rcuhiess is hazarding a dangerous or wanton act with the know¬ 
ledge that it is so, and that it may cause injury, but without intention to e.iiise 


that reasonable and proper care to guard against injury either to the public generally 
or to an individual in particular, which, having regard to all the circumstances 
out of which the charge has .arisen, it was the imperative duty of the accused jjersou 
to have adopted.”’ 

*' Culpable rashness is acting with the consciousness that the mischievous and 
illegal consequences may follow, but with the hope that they will not, and often 
with the belief that the actor has taken sufficient precautions to prevent their 
happening. The imputability arises from acting despite the consciousness (lurtina). 
Culpablo negligence is acting without the consciousness that the illegal and mis¬ 
chievous effect will follow, but in circumstances which show that the actor has not 
exercised the caution incumbent upon him, and that, if he had, he would have 
had_ the consciousness. The imputability arises from the neglect of the civic duty 


* 5«Ivrt>oA*<*»rej.(ieS7)14 CaL-‘506.5C9; 
.V(»*Uir,(10I2)r L.K.KO. 259ofl913 

* Kriabdi Mnttdtl. (1879) 4 CaL 704 
706; Bnra, (1912) 39 Cat 835; Uann. 
(1900) 2 Horn. L. R. 613 ; Istlinjapa Shirapa^ 
(1912)14B(im.L.R.8S7.1 Rom. Cr. C. Iti3, 
O'Bnn. (1880) 2 AIL 7C6; Baniiir Singh, 
(18S1) 3 AIL 597; Jdu Bfg. (|8S1) 3 AIL 77Ci 
Saifnlii, (1882) I*. R. Ko 15 of IS82. 


• Dsmodaran, (16SS) I2 ilad. 50; Mthr 
Ihhi. (1911) r. W. R (Cr.) Xo. 26 of 1011. 

• littra Jottta, (1901) 3 Rom. L. R. 391. 

• Xfi Thin. (189S) P. J. R. R. 42(. 

• BIj/fh V. Birmmghrtm tV(ifrnr^rl$ Co., 
(1856) 11 Ez. 781. 781. 

• IVr Straisht. J., in Jdu B^g.tap, pp. 
779, 7Sn; Smith. (1923) 30 C W. S t-C. 





MW nr fBiMKi. 


OM 


friHf, xri. 


prmiuwra o(ilonth. To »iiy thai l»-r»u«p, in tlir opinion o( (),o oncrafor, (he enffcrer 
could Imyo borne a littlo more -a-itboMt tli-otb (ollon-inp, (bo ac( amomis merely (o 
rashness because he has enrnni the e*,H-riraeiit (no far. results Itom an obvious and 
ilangeroM misoonroptmrr... It is cleat, however, that if the woni.s,' not amoimtiair 
to culpable horaicule,' arc n part o( the ileHnition, the offence defined l,v this m- 
tiotl oon.sista o( the rash or uegllRent art not falliiiR under that enlrRore, as miirh 
a.s of tbs Iiiltilling the jmsitiye reijiiirement oi heinf; the cause ot death.’;' 

. orcttn tvljon a j>rr!>onis doing anything danger- 

OUR iti itaoU, or hw dmrge o( anythinK fhuKf'rom in itflcH, and conducta h}ni.<ielf 
m regard to it m »uch n carclrss manner that the jury' /eel that he ij guilty' of cul- 
paiife negiigcner, and ought to Jjo punished. Siippo'^e a man jwformed a surgical 

operation, whether from fosjup Mr head* or “ » ■ •' * • . 

reason, omitted to <fo something he ought t< 
not have done, in such a ease there wouW 5 

the kind of forgetfulness which is common to evorybodyv or as there was slight 
want of sidif, any in]ury whieK resuUe<l might fnnush n ground for claiming ciyil 
damages, hut it wouhl lie wrong to procce<l against n man criminally in respect' of 
Ruch injury. But if a surgeon waR engagc<i in attending a woman during her 
Confinement, and went to tlie engagem * !• * ’ |J—«Vn*sTs<*^« 

neglected his duty, and tiie woman's life. ; • 

he cuipahlo negligence of ft grave hind. J* • s. ' ■■ i 

surgeon, Imt it ia given to ever3'One to keep sober when such a duty has to be 
performed.'■* 

To render a person liable for Deglcct of duty there must be such a degree of 
culpability ns to amount to gross negligence on his part. It Is not every h'ttle tnp 
or mistake that will make him so liable.* The distinction between the negligence 
which is siilTicient ground for a civil action and the higher degree which is necesaai^* 
m criminni proceedings is sharply insisted on in several cases.* 

I>eath must be caused from rash etnetllieot act—“Death should have been the 
direct result of a rash and negligent act of the accused and that act must ha^^e 
been the pro.viniate and cllicient cause without the inten'ention of anothers 
negligence. It must have boon the cuusa cotwnus; it is not enough that 
it may hove been tJie cuu.s-u s/jiv yrm »oh.”* Allverc a person using a roa 
was occidcntally killed in conscQUcnce of it being out of repair through oeg* 
iect of trustees, appointed for the purpose of repairing the roads, ^ 

repairing it, it was held that tliey were not chargeable with manslaughter. ' ^ 
dnver of a carriage be racing with another carriage, and from being unable to pu 
up his horses in time the first-mentioned carriage is upset, and a person thrown 
off it and killed^ this is manslaugMct in the driver of that carriage,^ 

“ - V ■ ’ ‘ «' ; * able homicide/—" Section 304-A is directed at 

291> and 300, and obviously contemplates those 
nor knowledge.. .enters. Tot the rash or negli¬ 
gent act which is declared to be a crime is one ' not amounting to culpable hcmi 
aide,’ and it must therefore be taken that intentionally or knowingly innic 
violence, directly and wilfuHv ennsed, is excluded. Section 304-A does 
every unjustifiable or inoxciiablc act •• '"cationed s i 

be punishable under tbc provisions of . ■ • ■ ; auu in •- 

limits itself to those rash or negligcnl ' / ' , ' 

culpable homicide of either descripHc , ' • ■ . ■ .v, o en 


* yidamarli i^agabhushanatn, (IS7S) " 
M. H. C. UJ), 120. 

* Per Sfephen, J., in Oofitrti/, (1887) 16 
Cox 30C, 300. 

* Fifint!/, (1874) 12 Cox 025. 

* (ISeO) ■« F. ^ P 920. 


» Per JeaJviM, 0. J.. in OwXnr 
(1M2\ 4 Bora. I* K. «70,682; ledger, (ISO-J 
2 T. &«F. 857. „ 

• Tlomat Foeoel, 

’ Bie^rii Ttmmin», (1S36) 7 C. ^ 
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t!u« kiti'l «ouM rom*' williiri lli<' mtcporj- of niiin«lrt«Klili*r, licit tfir niitliors nf ocjr 
IVnal Ccxlc ■pjx’ar tn licivp ihoiiRhl it mor** coin'cniont t/* give them a p»'jtarflto 
a i*rction to thcrn'ptvc*, with n uarmwrr ranee* of ptinishmrnt projior- 
tion«*<l to thrlr rcilpaliility. It appear^ to mo impo««:blo to hold that ca<oa of 
iliroct vioirnco, wilfollr jnflictod, can bo roganfotl a« either m^h or negligent 
act*. There may I .0 in the act an absence of intention to kill, to cati*o such 
IkkJiIv injur)'a* islikclvto enure death, or of knowledge that death will be the 
mo«t probable result, nr'rven of intention |ncaii*r grievous hurt, or of knowledge 
that grievous hurt is likely to be caused. Hut the inference seems irresistible that 
hurl at the ver>* least must lie ptes«me<l to have Iw'cn intended, or to 
have l^rn known to l>e likely to In* caused. If such intention or know- 
Ic<lge is present, It is a misapplication of terms (o say that the net itself, 
which is the rraltest of the criminality, amounts to no more than rashness 
or negitgence ”* The aecu<e<l, while engaged In a \erbal wrangle with his wife, 
struck her a blowon the left aide with great force, the result of which was that *he 
Vomited and bled from the nose, and within little mom than an hour died. Upon 
the ;>ost.|«or/em examination it was found that her “ spleen was badly ruptured, 
almost tom across, and iho death was caused by its rupture.” There were no signs 
of dise.ase of the spleen, though it was a little enlarged. The Session* .Judge con¬ 
victed him under this section, but the High Court altered the conviction to one 
under s. 325 on the ground that the Mow was wilfully and consciously given to tho 
deceased by the accuswl and the consequences that rcaiiltecl from it could not 
change a wilful and conscious act into a rash or negligent one and it was found 
that the accused neither intended to kill nor to cause borlily injury likely to cause 
death and that he had not the knowledge thatrleath wouhl lie the probable result.* 
Death cauted by persons practising surgery or medicine*—Whore a 
jwrpon practising medicine or surgery, whether licensed or unlicensed, is guilty of 
gross negligence, or criminal inattention, in the course of his employment, and 
in consequence of such negligence or inattention death ensues, it is manslaughter, 
but if there is no gross negligence it is not.* 

Where a person acting as a me<Iical man, whether licensed or unlicensed, 
administers to a patient a poisonous medicine without any intent of doing any 
bodily harm but with an iut^nt to prevent or cure a disease and it kills the patient, 
he is guilty of an oilence under this section * 

Contributory negligence.—The doctrine of contributory ncgligeuce doe.s not 
apply to crinunal liability where the death of a person is caused partly by the 
negligence of the accuse<l and partly by his own negligence. 

If the accused is charged with contributing to tho death of the deceased by 
his iicgligcnce, it matters not whether he was deaf, or drunk, or negligent, or in 
part contributed to his own death.* 

CASES. 

Rash or negUgent act.—Where a railway official, after being instructed to 
move some trucks down an incline uncoupled and singly, disobeyed the instruc¬ 
tion and lost control over them, and a cooly in trying to stop the trucks fell under 
the wheels and was killed *; where an cngiuc-drivcr failed to sound his whistle 


« iVr .Straight, J., m Ida Bty, (1881) 3 
.\II. 770. 778,770. 

' Ibid. 

* Un3, (1831) 4 C. A. P. 383. 423 ; Jostph 
iSeniar, (1832) 1 Mood. O. C. 346; Smp$on, 
(1829) 1 Lowm 172;^5p,7/«r, (1832) 5^G & 


« DeSouia, (1020) 42 All. 272; Mahla, 
(1924) 1 L. a 303. 

» Per Pollock, C. B., in Steirtdall, (I84()) 
2 G * K. 230, 232, referred to in (1871) 6 .M. 
H G App. 31; i)an/, (1805) 10 Cox 102; 

/TBAit o . ,r_/tonnt 
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him sceiDS Mtiifthing moyn in the jSngie Wt wiihourTOiti^To^M*'^^^^ 
fin'd ami shat tlip deemed «; where fheacc«*cd cut out the pilci of a person with 
ftn ordmarj' fcnife and, from tho profuse Mceding, the person di>{l»• where the 
jimoncr struck nt n mnn enro’ing n chil/I nml th-r Won- Ml on the ‘ child' and yikd 
U ; where the prisoner rrcrh'cd poHon from her paramour to administerit toher 
huslmnd as a charm and ndministciyd it with the result that death cnauod, but sho 
uul not know that tho aubstance given to her Was noxious unti) sbs had seen its 
eitects •*; where the necused administered to her husband a dcadlp poison (arsenious 
oxide) heheving it to be a lovo potion in order to stimulate his affection for her, 
and the husband died from llio effects of the poison *; where the accused received 
a jiowder from an enemy of her relative, took no precaution to ascertain whether 
it was noxious, and mixed it with food hclieWog that hy doing so she would become 
rich, but four of the persons who ate the food died where the lessee of a'ferry 
allowed an unsound boat to be used, and in consequence of its unsoondness, the 
boat sank while crossing the river and eome of tho persons in it were drowned *; 
wiioro the accused being absorbed in an attempt to witness the preparations fora 
festival drove his cart on one aide of the roadrogurdless of the persons standing on 
that part of tho road, and in so doing drov'e over and killed a child •; where the 
accused and the deceased were standing on tho parapet of a deep weff, a'licl an 
altercation liaving arisen between them, the accused struck the deceased on the 
head with a club and tho deceased lost his balance, fell into the well, and was 
drowned ; whew tho accused sent two boxes containing fireworks to a railway 
company falsely declaring them to contain iron locks, with the result that in load¬ 
ing one of tho boxes exploded killing one cooly, injuring another, and damaging 
the railway wagon in which it was being placed '' ;it was held In all those cases 
that the acts of tho accused wore either rash or negligent. The accused had )>ecn 
in charge of a police-station, tho vicinity of which had :been much troubled by* 
thieves. On ono occasion a thief bad fired at the accused. It having been re¬ 
ported to the accused that three thieves were prowling about, be, with two other 
men, wont out to patrol. They saw a man crouching under « tree, and thinking 
be must be a thief, the accused fired at him, and killed him. The man proved to 
be a cooly. It was hold that the accused was guilty of a moat rash act.^ * 

Where, by the bullet fired by the one or the other of two accused persons who 
were practising at target shooting at a place near which «’as a public road which 
the accused would have noticed if they hod used tho least circumspection, a man 


* B. Thompiof}, R- No- 

4r of ISW. Unrep. Cr. G 721, 

* y^a Pan Oy>, (1885) S. J. L B. 308. 

* Sukaroo Kobiraj, (1887) 14 Cat 660 ; 
but see Baboolun Jlijrah, (1866) 6 \V, R. (Cr.) 
7 and Oonuh Dooley, (1876) 6 Cat 351. 

* Budht/a, (1888) Unrep. Cr. C. 39S; 
Jama, (1888) P. R. Jfo. 28 of J8S8; A'ol«. 
(J920) 4 L. L. J. 487. (Schtenreofsixmontbs' 
rigorous jropri&onmont held to be safficient 
becftuso the atick thrown at a woman which 
killed the child was » light one). Bot in 
Sahat R<te. (1878) 3 Cal. 623, such an act w» 
held to be gnevons hurt. 

* Jfws«a»t»nat BoWaji, (1987) P. R/ 60 
of 1887 ; Khtma, (18f>9) P. R. No. 8 of ISOO; 
3/ussh Swttan. (1884) P R. No. 35 of ISW. 
Under similar circumstances the Bombay 
High Court acquitted the accused of theoffenct 
of murder : Noyatwi Bh%mnppa, (1902) 4 Born. 


li. R. 425; but in this case tho question 
whether tho net of the accused did not cooo 
under s. 304-A was not considered 

• Ratnavo Cltatinappa, (lt)15) 17 Boffl. 
L. R. 217, 3 Bom. Cr. O. 38. Set Bmp. y. 
Chanehal, Crinj. Appeal No. 249 of 1916. de¬ 
cided on 10th August 1916, in which a woman 
who adminlstored to her husband dkalura 
#8 a love pbjltro which made him ill 
aoiuitted of a charge under s. 328 as it was 
not administered with a malicwus desjrc of 
in}uriDg her husband. 

> Jamna, (1909) 31 AIL 290. 

• BAwtair. {1891} IG Ail 472. 

» inlra Serna, (1886) I Ifru- 327. 

ChuUMlal, (1889) P. R. No- SSo/mH. 

Kamr-ud-dtn., (1905) P. R. No- -- 
1903. P.Xi R. No. 24 of 1905. 

** iFazirvhtttna Khan, (1881) I A. '»• ^ 
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was wounded resulting iu his death, it was held that both the accused were guilty 
of an offence under this section, and that in such a case the one whose bullet struck 
the deceased and caused death could not be held to be the only principal offender 
under it, and the other whose shot did not stnke the deceased, his abettor under 
8. 114A This case follows an English case the facts of which are similar. A, B 
and C went into a field in pro.Timity to certain roads and houses, taking with them 
a rifle which would be deadly at a mile, for the purpose of practising firing with it. 
B placed a board, which was handed to him by A, in the presence of C, in a tree 
in the field as a target. All three fired shots directed at the board so placed, from 
a distance of about 100 yards. No precautions of any kind were taken to prevent 
danger from such firing. One of the shots thus fired by one, though it was not 
proved by which one of them, killed a boy on a tree in a garden near the field, at a 
spot 393 yards distant from the firing point. A, B and C were all found guilty 
by the jury of manslaughter. It was held by the Court that A, B and C had been 
guilty of a breach of duty in firing at the spot in question, without taking proper 
precautions to prevent injury to others, and were rightly convicted of man¬ 
slaughter. - Where an Assistant Station Master on duty at a station gave the 
“ line clear ” on his own responsibility on a fuggy night knowing that another 
train was standing at a particular point and the tram which was alloived to pass 
came into collision with the standing train, it was held that the granting of “ line 
clear.!’ under the circumstances was in itself a rash and negligent act which rendered 
him amenable to punishment.® An unqualified person who was in charge of a 
dispensary had to make up a quantity of quinine mixture for cases of fever He 
went to a cupboard where non*poisonous medicines were supposed to be kept and 
took therefrom a bottle with an outside wrapper marked ‘ poison.’ This wrapper 
ho tore o2 and threw away. The bottle itself wos labelled ‘ strychnine hydro* 
chloride’ ,but, without regarding this, and apparently because there was a resem¬ 
blance between this bottle and another m which quinine hydrochloride was kept, 
he made up the entire contents of the bottle os if it had been quinine. The result 
was that seven patients died It was held that he was guilty under this section.* 
The accused, a girl of seventeen who happened to be carrying her infant daughter 
tied on her back, having been exasperated at an altercation v^ich she had with her 
husband, attempted to commit suicide by jumping into a well. She was found 
alive in the well next day but her child was drowned. The trial Judge convicted 
her of an attempt to commit suicide and also of the murder of her infant child, 
under ss. 309 and 302. It was held that the offence which she had committed was 
not murder, but causing death by negligent omission, i.c, omission to put the 
child down before jumping into the well.* 

Acts not rash or negligent, but done intentionally or designedly.—Where 
the accused gave the deceased a push which caused him to fall, and in such 
fall he broke his toe, and on the fifth day died of tetanus, this section was 
held not to apply. The High Court remarked that it was simply a case of using 
criminal force.* Where the accused threw his stick at the deceased with such 
force that it hit the deceased on the head with the point, and made a punctured 
wound which caused the death of the deceased, it was held that he had not com¬ 
mitted an offence under this section, because the injury was intentionally caused 
to the deceased. He was, therefore, held guilty of causing hurt.® Where there 
was medical endence to show that milk Lad been administered to a child in such 
quantitu*.s a.s to kill it, but there was no evidence to show that the milk was ad¬ 
ministered by the orders of the mother, or that she knew the quantity that was 

‘ J/oryan,(1009)13C.W.N.3C2,gGL. J * SupaHt Lvtadu, (1925) 27 Bom. L It 
. 004- 

* Salmon, (1880) 6 Q. B. D. 79. • Aekarj^t, (1877) 1 3Iad. 224, 

* Tapti Pniad, (1917) 15 A. L. J. R. 590. » IFitfiam KtegaH, (1893) O. R. No 38 

* LkSonza. (1920) 42 AIL 272; MaMa. uf 1893, Unrep. Cr. C. 673. 

(1924) 1 U a 393. 
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bcforo sUrting the cngmo, nnd tho engine having horn put in motion caiiswl a hov 
who painting a wagon on Ibo line, injury, which n-snltra in this death i ’ 
where tlie accused while out shooting with tho deceased in a june!e ftopatatc from 
him. scejnp somctlimg move in tlio jirnglu but witbout waiting to ace 4at it was 
fired and shot the deceased * ; where the accused cut out the piles of a person with 
an ordinary knife and, from tho profuse hlecding, the person died »; where the 
prisoner struck at a man carrying n child and the blow fell on tho child' and kiiled 
It *; where the prisoner received poison from her paramour to admimsterit to her 
husband ns a charm and administered it with tho result that death ensued, hut she 
did not know that tho substance given lo her was noxious until she had seen its 
efTccta ivhero the accused administered to her husband a deadly poison (aracaious 
oxide) believing it to bo a lovo potion in order to stimulato his affection for her. 
and tlic liusband died from tho effects of the poison *; where the accused received 
a powder from an enemy of her relative, took no precaution to ascettaio whether 
it w’ns noxious, and mixed it with food hefieving that by doing so she would become 
rich, but four of the persons who nfa tho food died where the lessee of a'feixy 
allowed an unsound boat to be usc<l, ond in consequence of its unsoundness, the 
boot annk while crosaiug the river and some of (he j>crsons in it were drowned *; 
where tho accused being absorbed in an attempt to witness tho preparations for a 
fcativttl drove his cart on ono side of the road regardless of tho persons standing on 
that part of the road, and in so doing drove over and killed a child •; where tho 
accused and tho deceased wero standing on tho parapet of a deep wolf, and an 
altercation having arisen between them, the accused struck the deceased on the 
head with n club and tho doconswl lost his balance, fell into the well, and was 
drowned ; where tho accused sent two boxes containing fireworks to a railway 
company falsely declaring them to coBtain iron locks, with tho result that la Io^« 
ing one of the boxes exploded killing one cool}', injuring another, and damaging 
the railway wagon in which it was being placed ; it was held in all those cases 
that the acts of the accused woro cither rash or negligent. The accused had been 
in charge of a police-station, the vicinity of which had:been much troubled by. 
thieves. On ono occasion n thief had fired at the accused. It having been re¬ 
ported to the accused that three thieves were prowling about, he, with two other 
rocn, w'cnt out to patrol. Thoy saw a man crouching under a tree, and thinfang 
iic must be a thief, tho accused fired at him, and killed him. The man proved to 
be a cooly it was hold that the accused was guilty of a most rash act.^ * 

Where, by the bullet fired by the one or the other of two accused persons who 
were practising at target shooting at o place near which was a public road which 
the accused would have noticed if they bad used tho least circumspection, a man 


* Francis R. TAonipson, (I89i)j)r. Jl- No. 
47 of 1894. Unrep. Cr. a 721. 

» iVffn Pan Gyt, (1885) S, .T, L. B. SOS. 

a Sukarixt Kohraj, (1887) H Cftk 660; 
but ace j?'i6ooZwn Ihjrah, (1SG8) 6 W. R. (Crd 
7 and 0'ones^ Daolty, (1879) 6 CaL 351. 

* £ud/iya. {2888} Unrep. Cr. C. 398} 
Jama, (1888) P. R. No. 28 of 1888; A'oi*- 
(1920)4L. L. J.487, (Senfenceofsixmooti*' 
ngorous iraprisonmont held to be eulSejent 
ijccauso tho stick thrown at a Troinan 
killed the child was a light one). B«rt in 
6'ahae Rat. (1878) R Cal. 623, such an act was 
held to be ^nevons hurt. 

* JIvssammat JJalAmi, (1887) P. R> No. 6® 
of 1887 ; A'Aewfl. (1860) P. R. No. S of J869; 

^K/fan. (1884) P. R. No. 35 of J8W. 
Under similar circumstances the Bombay 
High Court acquitted the accused of the oSeilct 
of mufdcr ; Nayowa JSAtmnppa, (1002) 4 Bom. 


Is R. 425; bufc in tlia case the iju^sliO” 
whether the act of the accused did not ronie 
under a. 304.A was not considered, 

• Rflmata Channappa, (1016) 17 Bom- 
L. R. 217, 3 Bom. Cr. a 38. See Rmp. y 
CAancAof, Cnm. Appeal No. 249 of 1916. de¬ 
cided on lOlh August 1916, in which » woman 
who administered to her husband ifkatt/ra 
as a love philtro which jnade him 151 
acquitted of a charge under s. 328 as it w** 
not. administered ^Tith a malicioua desire of 


iBiarjag her husband. 

» .fawaa, (1909) 31 Ml 2m. 

» BAwettR. (1894) 10 AIL 472. 

• Inlru Sauza, (1886) 1 tVeir 327, 

** C!««kR» La{. (1880) P. R.No 33 afm9. 
Katrtf’Ud'din, (iVOa) P. R. No. 3* of 
J003, P. h E. No. 24‘of 1965. 

fFazirvhatna Ehan, (1881) 1 A. "• N. 
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vas wounded n'^ultinc in his death, it naa held that lx>th the accused wore puilty 
of an offence under this aection, and that in aucli a ca«e the one whose bullet atruck 
the deccaseil and caused death could not be held to be the only tmncipal offender 
under it, and the other who«o ghot dl«! not strike the deceased, his aljcttor under 
«. 114.t This case follows an English case the facts of which are similar. A, II 
and C went into a field in proximity to certain roads and hoasea, talcing with them 
a rifle which wouM be deadly at a mile, for the purpose of practising firing with it. 
H placeil a Imnnl, which was handed to him by A, in the presence of C, in a tree 
in the field aa a target. All three fired shots directed at the Iward so placed, from 
a distance of about 100 yards. Xo precautions of any kind were taken to j)rcvent 
danger from such firing. One of the ahots thus fired by one, tliough it wa.s not 
jirostsl by which one of them, killed a boy on a tree in a ganlen near the field, at a 
spot 393 yards distant from the firing point. A, 11 and C were all found guilty 
by the jure of manslaughter. It was held by the Court that A, B and C had been 
guilty of a' breach of duty in firing at the spot in question, without taking proper 
precaution.s to prevent injury to others, and were rightly convicted of man¬ 
slaughter.* Where an Assistant Station Master on duty at a station gavo the 
“ line clear ” on his own re.sponsibility on a toggy night knowing that another 
train was standing at a particular point and the train which was allowed to pass 
came into collision with the standing train, it was hehl that the granting of “ line 
clear ” under the circumstance.s was in itselfa rash and negligent act which rendered 
him amenable to punishment.* An unqualified person who was in charge of a 
dispensary had to make up a quantity of quinine mixture for cases of fever. Ho 
went to a cupboanl where non-poisonous medicines were supposed to be kept and 
took therefrom a bottle with an outside wrapj)cr marked ‘ poison.’ This wrapper 
he tore off and threw away. The bottle itself was labelled ' strychnine hydro¬ 
chloride ’: but, without regarding this, and apparently because there was a resem¬ 
blance between this bottle and another in wfajch quinine hyrirochlonde was kept, 
he made up the entire contents of the bottle as if it bad been quinine. The result 
was that seven patients died It was held that be was guilty under this section.* 
The accused, a girl of seventeen who hapjicncd to be carrying her infant daughter 
tied on her back, having been exasperated at an altercation Hiich she had with her 
husband, attempted to commit suicide by jumping into a well. She was found 
alive in the well next day but her child was drowned. The trial Judge convicted 
her of an attempt to commit suicide and also of the murder of her infant child, 
under ss. 309 and 302. It was held that the offence which she had committed was 
not murder, but causing death by negligent omission, i.e., omission to put the 
child down before jumping into the well.® 

Acts not rash or negligent, but done intentionally or designedly.—Where 
the accused gave the deceased a push which caused him to fall, and iii such 
fall he broke his toe, and on the fifth day died of tetanus, this section was 
held not to apply. The High Court remarked that it was simply a case of using 
criminal force.* Where the accused threw his stick at the deceased with such 
force that it hit the deceased on the head with the point, and made a punctured 
wound which caused the death of the deceased, it was held that he had not com¬ 
mitted an offence under this section, because the injury was intentionally caused 
to the deceased. He was, therefore, held guilty of causing hurt * Where there 
was medical evidence to show that milk had been administered to a child in such 
quantities as to kill it, but there was no evidence to show that the milk wa.s ad¬ 
ministered by the orders of the mother, or that she knew the quantity that was 


1 Morgan, (1009) 13 C. tV. K 3C2, oa L. J. 
204. 

' » .Salmon, (1880) 6 Q JJ. I). 79. 

* Taj>U Prasad, (1917) 15 A. L. J. R. 590. 

* DeSorna. (1020) 42 AH 272; ilaMa, 
(1924) 1 L. C. 393. 


* Sttpadi Lukadu, (1925) 27 Rom. L R 

604. „/ 

• Atharj^s, (1877) 1 Mad. 224. 

» WtUtam Keegan, (1893) Cr. R, Ko. 38, 
of 18W, 'Dnrep. Cr. C. C73. 
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bemg administerod, it was held that there was ao ovHeaco for a convictioa under 
this section.t The accused was watching his field one dark night. Hearing a 
noise m the field he shouted, whereupon a thief ran out of it whom he folfomd 
and struck with a stack. The thief fell down, and the accused caught him and look 
him to the Zemindar b home. The thief became insensible there, and aubseunenllv 
died {torn the eSects of the blows which the accused had given him. It wls held 
that; lie could not be convicted of an offence under this section. * 

The accused's wife, eight or mne years of age, was brought hr her father to 
his house for the purpose of being left there. At night the accused and hb wife 
went loside the house ; the fathers of both reTnaining outside in the verandah. 
After midnight the girl left the house with the intention of going home to her 
father s house, got into a canoe, which sank, and left her in the water, from which 
she was rescued by the accused's father, and brought back to the bouse by the 
accused. The accused, having pulled her into the house, kicked hex on the back 
with his bare foot, from which lack the girl fell down and died almostimmcdiatoly. 
On the medical evidence it appeared that she wms quite healthy, and that she 
had died from rupture of the anterior coat of her stomach caused by external 
violence. The Sessions Court convicted the accused under this section. But 
the High Court set aside the conviction and convicted him of culpable homicide, 
observing: “ To kick a girl of tender age with such force as to produce rupturo 
of the abdomen iu a healthy subject, appears to us to be an net of such a 
character that no reasonable man could be ignorantof the likelihood of its causing 
death."® • 

Where the accused administered a love potion or drug which was found to 
be aconite, to her husband, mother-in-law and brother-in-law, thinking that it 
was some charm to procure their love as they were mabtresting her because she 
was cact^'ing on an intrigue with another neighbour, and her husband and mother- 
in-law died, though the brother-in-law ultiioatcJy recovered, it was held that she 
was guilty of the offence under this section as she administered the drug without 
due care and caution or any inquiry as to what it really was.* Wiero the accused 
kicked a person on his stomach and struck him with a piece of stone on hti head 
and back and that person died ten days after receiving the injuries, it was held 
that the section was not applicable to a ease where injuries were inflicted neither 
rashly nor negligently but intentionally and designedly.® ^ « i, j 

Too remote consequences*—B. an Assistant Station Master at a station G, ha< > 
in anticipation of receiving a line clear and caution message, and against rules 
written out in the prescribed form book a conditional message to the effect tb^ 
on the arrival at G of a down tram then d«c from a station S. tho line would be 
clear for a certain up train at G to start for S. Tho guard of the latter train there¬ 
after, without the knowledge of B and also against rule?, entered the Station 
Master's room in his absence, tore this imperfect certificate from out of the book 
and without reading it, os he ought to haw done, signed and passed it on to 
the driver, and gave the signal for the train to start, hut without taking t c 
wrmtssjon of the Station ^faster as the rules required. The driver also, without 
examining the certificate, started the train oml a collision took place m which 
several persons including tho driver were killed. B and the guard were both 
convicted under this section. It was bold that B was not liable ; the consequencj^ 
were too remote to have been caused by B’s writing out the certificate m 
disobedience of the rule.* 

English cases._Cross argUKenec-—^^Vhere the defendant came to 

a chaise, and liefore he got out of it, he fired his pistols, which hy accident tof/ert 


* /‘fmtnrr^ (IH73) 3 X. W. 3* 

8- 

> iJAilAaM. 1 A. W. S JOi 

» KeUtldl HhtO) 4 C»L 1U. 767. 

« pihj (I9ir> 30 Cat «55. 


• Itliinyapa fliirapOt (tSIS) H Be®, t- 1^' 
HS7. I pom. Cr. C. iHS. 

• ffAoatBr AaftrwA'’'*, (t ■**<) 3- 
s W. N. 


: ('»L 73. 
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a woman^; wlinro a workman throw down a piece of timber crying aloud ‘ stand 
clear ’ and was heard by all labourers but one on whom it fell and killed him^; 
where a man turned out a horse known to be vicious on a common across which 
were public footpaths and he kicked a child who died where the accused being 
employed to drive a cart sat in the inside instead of attending at the horse’s head 
and that cart went over a child who was gathering up flowers on the road^ ; where 


where a lad, as a frolic, took the trap-stick out of the front part of a cart, m 
consequence of which it was upset, and the cartman was killed it was held that 
the accused were guilty of gross negligence 

No gross negligence.—The accused was an attendant at a lunatic asylum. 
Being in charge of a lunatic, who was bathing, he turned on hot water through 
mistake into the bath, and thereby scalded him to death. It was found that the 
lunatic was a man capable of getting out by himself and of understanding wliat 
was said to him and that he was told to get out. It was held that lie was not 
guilty of gross negligence.* TJie negligent act which causes death should bo that 
of the party charged. Where it was the duty of the accused to attend a steam- 
engine but he had stopjicd it and gone away, and, during his absence, a person 
came to the spot, and put ’ ’ • ' • • • . m. ^ ”o to stop 

it again, and a person was ’ *. * • , was held 

that the death was not tf ^ . legligcnce 

of the accused, however gross, will not render him responsible for a death which 
his diligence would not have averted The prisoner was indicted for the man¬ 
slaughter of a passenger in a train of which he was in charge as guard The prisoner 
had'dircctcd the train to be separated on an incline, whereby a portion of the 
train ran backwards and collided with another train, causing the death of many 
of the passengers. It was held that in order to convict the prisoner he must be 
found guilty ‘ of gross ncgligonce ’ or ‘ reckless negligent conduct ’ and that mere 
intellectual defect or mistake of judgment, without wilful disobedience, as to a 
traffic regulation, would not create cnminal liability.** 

On an indictment for the murder of an aged and infirm woman, by confining 
her against her will, ami not providing her with meat, drink, clothing, firing, medi¬ 
cines, and other necc.«saric.s, and not allowing her the enjoyment of open air. 
in breach of an alleged duty, Patterson, J . in his charge to the jury, said ; " If 
the pnsoncr was guilty of wilful neglect, so gross and srilful that you arc BatLsfied 
lio must have contemplated the death of Mrs. Warner, then he will be guilty of 
murder. If, however, you think only that he was so careless, that her death 'vus 
occasioned by his negligence, though he did not contemplate it, he will be "uiltv 
of manslaughter.”** ■ 

Where It was the duty ' ' ’ ■ ' a mine to cause the 

mine to be properly ventila . ■ • ■ jiut up where neces¬ 
sary, and by reason of this • • " . by an c.tplosiori of 

fire damp, it was held that the accused was guilty of manslaughter by negligence.** 
PRACTICE. 

Evidence.—Prove (1) the death of the jiersoii in «juestioij. 

(2) That the accused caused such death. 

* Burton, (1721) 1 Sir. JSl ; J/arJie, III ■ fiuuey, (1674) 12 Cox O.'o 

llciitielj, 647. • thltoH, (IMS) 2 Lf-win 214 

* JluU. (1604) Krl.niR 4'». »• Datlmny, (1B17) 2 Cox 273 

* Dari<i Ainf, (ISW) 1.. ft C. 507. «» (I8S9) 16 Cox 710. 

* Kn>ffht, (I82S) I Lpwm 16S. •* Simnn jtIr>rr\ott. (1838) « ft |» i-'J 

* J/ortwj. (1864) 4 F. ft F. 356. 433. 

* Jokn Joucs. (1874) 12 0)x C2S. *• //«•«<*, (1817) 2 C. ft K. 36S 

* Jamts SaUn'an, (1836) 7 Cl ft 1*. 641, 

&4 
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liemg mlmimstetcfl, it was held that Ihtte was no otoIciico for a conviction under 
tins section.! The noonscil was watching his field one dark night. Hearing a 
noiso m the field ho shouted, wherenpon a thief ran out of it whom he followed 
an« struck witli a stick. The tinef fell down, and the accused caught him and took 
him to the ^mmunr b house. The thief became insensible there, and aubsequcntlT 
died from the cfTccts of the blows which the accused had given him. It was held 
that he could not be convicted of an ofTonce under this section.® 

The accused’s wife, eight or nine years of age, was brought bv her father to 
his house for the purpose of being left there. At night the accused and his wife 
went inside the house; the fathers of both remaining outside in the verandah. 
After midnight the girl left the house with the intention of going home to her 
father s bouse, got into a canoe, which sank, nnd left her in the water, from which 
she was rescued by the accused’a father, and brought back to the house by the 
accused. Tie accused, having pulled her into tko house, kicked her on the beck 
with his bare foot, from which kick the girl fell down and died almost immediately. 
On thu medical evidence it appeared that she was quite healthy, and that she 
had died from rupture of the anterior coat of her stomach caused by external 
violence, The .Sessions Court conviefod the accused under this section. But 
the High Court set aside tlie conviction and convicted him of culpable homicide, 
ohscr^'ing r *' To kick n girl of tender age with such force as to produce rupture 
of the abdomen in a bcaltliy subject, appears to us to be an act of such a 
character that no reasonable man could lio ignorant of the likelihood of its causing 
death.'** * 

Where the accused administered a love potion or drug which was found to 
be aconite, to her husband, mothet-indaw and brotherdu-Iaw, thinking that it 
was some charm to procure their love os they were maMreating her because she 
was carrying on an intrigue with another neighbour, and her husband and mother- 
in-law died, though the brother-in-law ultimately recovered, it was held that she 
was guilty of the offenco under this section as she administered the drug without 
due care and caution or any inquir)' as to what it really was.^ Where the acc^ed 
kicked a person on his stomach and struck him with a piece of stone on bis head 
and back and that person died ten days after receiving the injuries, it waspem 
that the section was not applicable to a cose whore injuries were inflicted neither 
rashly nor negligently but intentionally and designedly.® 

Too remote consequences.—B. an Assistant Station Master at a station G, had, 
in anticipation of receiving a line clear and caution message, and against rules 
written out in the prescribed form book a conditional message to the effect that 
on the arrival at G of a down train then due from a station S, the lino would bo 
clear for a certain up train at G to start for S. The guard of the latter train there¬ 
after, without the knowledge of B and also against niles, entered the 
Master’s room in his absence, tore this imperfect certificate from out of the boot 
and without reading it, as he ought to have done, signed and passed it on to 
the driver, and gave the signal for the train to start, but without takinE t e 
permission of the Station Master as the rules required. The driver also, without 
examining the certificate, started the train and a collision took place m wmeo 
several persons including the driver were Idlled. B and the guard were 
convicted under this section. It was held that B was not liable; the consequences 
wore too remote to have been caused by B’s writing out the certificate la 
disobedience of the rule.* 

English cases.—Gro*» —Where the defendant came to 

a chaise, and before he got out of it, he fired his pistols, which by accident kdif'n 

> Mustitmai Ptmh>^, (IfilS) 5 N. W. T. * (1912) HBom. L R. 


s BhiUiam, (1881) I A. W. X. 103. 

» Ketabdi JUunduI. (1879) 4 Cal 764. 7 
* Pita Betea. 09i2) 39 Cal. 855, 


887. 1 Bom. Cr. C. 183. 

* ShanLar BafirMAnn. 32 Cat. 

S C. Wv X. ws. 
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a woman*; whore a workman throw down a piece of timber crying aloud ‘ stand 
clear ’ and was heard by all labourers but one on whom it fell and killed him*; 
where a man turned out a horse known to be vicious on a common across which 
were public footpaths and he kicked a child who died where the accused being 
employed to drive a cart sat in the inside instead of attending at the horse’s head 
and that cart went over a child who was gathering up flowers on the road* ; where 


where a lad, as a frolic, took the trap-stick out of the front part of a cart, in 
consequence of which it was upset, and the cartman was killed it was held that 
the accused were guilty of gross negligence. 

No gross negligence.—The accused was an attendant at a lunatic asylum. 
Being in charge of a lunatic, who was bathing, he turned on hot water through 
mistake into the bath, and thereby scalded him to death It was found that the 
lunatic was a man capable of getting out by himself and of understanding what 
was said to him and that he was told to get out. It was held that he was not 
guilty of gross negligence.* The negligent act which causes death should be that 
of the party charged. Where it was the duty of the accused fo attend a steam- 
engine but he had stopped it and gone away, and, during his absence, a person 
came to the spot, and put it in motion and, being unskilled, was not able to stop 
it again, and a person was killed in consequence of its being in motion, it was held 
that the death was not tlie consequence of the prisoner’s act.* The negligence 
of the accused, howcs'cr gross, will not rcnd'*r him responsible for a death which 
his diligence would not have averted The prisoner was indicted for the man- 
slaughter of a passenger m a train of which he was in charge os guard. The prisoner 
liad-dirccted the tram to be seiwrated on an incline, whereby n portion of the 
train ran backwards and collided with another train, causing the death of many 
of the passengers It was lield that in order to convict the pri.soner he must bo 
found guilty ‘ of gross negligence ’ or ‘ reckless negligent conduct ’ and that mere 
intellectual defect or mistake of judgment without wilful disobedience, as to a 
traflic regulation, would not create criminal liability.** 

On an indictment for the murder of on aged and infirm woman, by confiniug 
lior against her will, and not providing her with meat, drink, clothing, firing, medi¬ 
cines. and other iiocessaric’*, and not allowing her the enjoyment of open oir, 
111 breach of nii alleged duty. Pattcison, J.. in bis charge to the jury, said : “ If 
the prisoner was guilty of svilful neglect, so gross and wilful that you ore satisfied 
ho must have contemplated the death of Mrs. Warner, then he will bv guilty of 
murder. If, however, you think only that he was so careless, that her death was 
occa-sioned by his negligence, though he dul not contemplate it, he will be guiltv 
of manslaughter."** 

Where it svas the duty of the accused as grouml bailiff of a mine to cause the 
mine to be properly ventilateil by causing air headings to be put up where neces¬ 
sary, and by reason of this omission another jieison was killed by an cjrplosion of 
fire damp, it wa« held that the accu-sed was guilty of manslaughter by ncgli<'encc.** 
P It A C TIC K. 

Evidence—Provo (1) the death of the jwtsioii m rjuostioii. 

(2) That the accused caused such sleath. 


« J!irto». (172J) I .Mr. 4sl , J/arJ,f, IU 
ll^nnpls, 04". 

» //«n. (ICt>4> KrlniR 4". 

* liuTiii /V»«f, (iMkS) A lUi7. 

* A’"*?*/, (lS2s) 1 I^win los. 

* Marhuss. (1S04) 4 ¥. & F. 350. 

* JoAm Jom. (Ib74) IS Odx css. 

r Jonttt StVti'an, (Is30) 7 (- A F. 641. 

Si 


• rmnry, (lS 74 ) 12 fox 0 .* 3 . 

• Utttom. (IR3S) 2 Iy.»u» 214 
»• Ai/Woy, (1M7) 2 Cox 273. 

•• CTW. ( 1 SS 9 ) 16 ttox :if». 

»* Simnn JJomoa, (IK3S) K tl. A I* 4-*5 
433. 

*• //«.«». (|>i47j 2 f. A K. 30S 
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(5) TJ)at such act o/'tijc abused 
am6unt to cxilpaWe hoinicide. 


(CHAr. XVI. 

! rasli or iiegligunt, aUhough it dkl not 


Proceanre.—CogniaabJ^Warrajit—BailaWc—Jf o t Commmdablo—Ttiabic 
by Court of iSossion. Presidency Magistrate or Magistrate of the first class. 
The Central pravlBces.cIreiiSat.—Section 30J-A of the Penal Code is sot to 
be applied to oases m which there is voluntary commission of an offence against 
the person. The Courts should be guided by the following eirplanation tahen 
from the mdement of the Madras High Court in the case of Niilamarti h'agabhi- 
Mjiom, 7 Madras High Court Re.ports 119, of the terms ‘rashness' and‘negli¬ 
gence ’ as used in that section* * » r , » 

It may be added that in cascs^in which there has hecu an intention to cause 
bodily injury, and the offence doe&^'uot amount to ctil]jable homicide theyerson 
by whom death has been caused should be pimisbed for causing either hurt or 
grievous hurt, according as Kjs intention and the nature of the injuries inSicted 
bring the case within the definition of one or the other offence. ^ 


DlteeUeu to Jury.—^^Vhere an accused was charged with culpable homicide 
and the evidence showed that the deceased had an enlarged spleen, and that his 
death ivaa caused by rupture of the spleen occasioned by blows inflicted by Iho 
accused on the body of the deceased, it was held that it was not sufficient, in order 
to find the accused guilty of a rash act under a. 304.A, that the jury should be 
satisfied only of prevalence of the disease of enlargement of the spleen in the 
district, and tnibr t&,ep“^rom en'mmaf rashness in beating the deceased; but tbat 
they ihouW aUo be sa’ * ’ ‘*'•’<'•‘(1 was aware of the prevalence of sueJj 

disease in tbs district,. .* ’ ■ striking aperson 

afiUcted with that disease.- 


Chargs*—I (name and office of Uaghtrate, etc), hereby ciiarge you («ohw of.the 
as follows 

■ . , the-day of—at -, caused the death of— 

. . • • to homicide, to wit-.—i and there* 

of the Indian Penal Code and 


udthia vay coguuua,. 

And I hereby direct tijat you o« i 


aid charge. 


305. If an}’ person «nder eigfhteon years oi age, any insane 
person, any delirious person, any idiot, or any 
Aietmeiit oi «ui. pejsoii in « State of imoxication commits suicide, 
whoever abets the commission of such suieWe 
siiaii he pnnislicfi with death or transporfoiwn 
for life, or imjirisonmont for a term not oxcccdiiig ten yeais, and 
shall iihso bo liable to fine. 


COJIMENT. 


OhiKt_This »ml the following provisions hsvc been insorti'il because ll»’ 

unlinary Iw of nhetaent is innppiicablc. They apply when auicide is m fact 

ctimmittctl. 

‘ Suicuie'{s tfjc sflf'di’^trucnon hy<* i 

Tlw Commtsstonfn oUevvo: “ M to uh that «h»* ruV wmild faH to 

Bj.jdiect un<h-r tht^se clauses chioflv in aoch a ca-^c sm this, whotv a jK-rson IcpaHy 
bound to take can' ol the ixTson of anotlm has by an illegal omission of his litiCy 
given him the opjwrtamty. or permitted him to obtain the meatw 
of killing- hmi-self • Jt would w»*<vmce,ve, in the ca*e of a person »eein^ 


» e. V. o. C. No. 2. »» ». 3. P I 


> .Vo/arii^/». il^ru) 4 ('*1 
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another j)rep.iring to destroy himself, say by hanging, and allowing him to accom- 
plish his purpose without any attempt to prevent him if as, may be excepted, the 
law of procedure makes it a common dnty incumbent upon ail men to assist in 
preventing offences about to be committed in their presence. The intention 
here would be inferable from the circumstances. In the former case collateral 
proof of the intention would be requisite. Bnt we apprehend that it is active 
aid which is principally intended in these clauses, and to which the higher penalties 
are meant to be applied.”^ 

P It A C T IC E . 

Evidence.—Prove (1) the commission of suicide by a person 

(2) That the person who committed suicide was under eighteen years of 
age or was insano. or delirious, or an idiot, or intoxicated 

(3i That the accused abetted the commission of such suicide. 

Procedure.—Cognizable—Warrant—Not bailable—N o t compoundablc— 

Triable by the Court of Session. 

Charge-—I (imwie and office of Magistrate, etc.), hereby charge you (iinnic of the 
accused) as follows :— 

That you, on or about the-day of-, abetted the commission of suicide 

by AB, a person in a state of intoxication, (specifg the state) and thereby committed 
an offence punishable under s. 305 of the Indian Penal Code, and within the 
cognizance of the Court of Session lor High Conrt). 

And I hereby direct that you be tried by the said Court on the said charge. 

306. If any person commits suicide, wlmever abets* the 
commission of such suicide, shall be pum'shed 
.\beiment of soi- ^itli imprisonment of either description for a 
term whicli may extend to ten years, and shall 
also be liable to fine. 

COMMENT. 

Abetment of suicide is punishable under tbb section and attempt to suicide 
under s. 309. 

Abetment of suicide is confined to the case of persons who aid and abet the 
commission of suicide by the hand of the person himself who commits the suiwde. 
When another jx^rson, at the request of, or with the consent of. the suicider, has 
killeil that person, he is guilty of homicide by consent, which is one of the forms 
of culpable homicide.* 

1. ‘Abets.*—See 8. 108, sr/pra. 

CASES. 

Suttee.—Three accused persons instigated a boy to light the pile of a 'suUce 
while another induced the woman fo retnm to the pile after she had once retired 
from it, and she was immolated. The three persons were convicted of abetting 
culpable homicide, and the boy and other person of abetting suicide,* IVliere, 
in the presence of the accused, a woman prepared to commit suicide, and thev 
followed her to the pyre, and stood by her, her step-sons crying “ Ham 2iam,*' and 
one of the accused admitted that he told the woman to say “ Itam Ham,” and she 
would become suttee, it was held that those facts were sufficient to pro\ e the active 
connivance of the accused, and to justify the inference that they had engaged with 
her in a conspiracy for the commission of the suttee.* 

One B having died, his widow declared her, intention to be a suttee. The 
accused sent wonl to the police, but before their arjrival they tpok the body to the 


» First Report, u. 322, 323. 

* SaJithloH R<rtW/.(1863) 1 R. J. P. 3. 171. 


/6iV. 

itohit Pand*y, (1871) 3 N. W. P. 31C. 
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cremating jilace. Tlie .evidence ivaa (I,at ti,c .loccaaed l.aving .Iiown certain 
mimcies they were overawed by I,or thn-nls to ctirao tliein and did that she ordered 
tiicm to do. They prciiarcd the funeral pyre, placed bet liiishandV body over if 
but d.d not nso any force to prevent her from sitting on the pyre and supplied her 

Itwaabeidtha-ttheacemod, 


rRACTICE, 

Evidence.— -rrovo (I) the commlssioei of suicide hy a peniou. 

(2) TJmt tho accused ubettwl the coennmion thereof {vtitB. 107). 

t Cognizable— Warrant —-Not bniJablo—Not comidoundsWc—Tri¬ 

able by Court of Session. 

Charge.-—I mul (ifficc t)/ dVm/<WroIr, etc.), henhy cliargc you (fwinc of the 

fjccmal) as follon's ;— 

That on or about the——^lay of-,ot-,oneAB committed suicide, and 

that )’ou abetted its commission hy~~—~(spccf/y the net), and thereby committed 
an ofTcnco punisliablc under s. 306 of the Indian Penal Code and withiu the 
cognizauco of the Court of Session (or High Court). 

Aud 1 liereby direct that you tried by tbo said Court on tho said charge. 


307. Whoever does any act with such iiiteution or know- 

...__ . , ledge^ and under sucii circumstances,^ that if he 

p 0 nju or, caused death, he would be guilty of 

murder, sliafl be punished with imprisonment of either description 
for a term which may extend to ten years, and shall also be iiable 
to fine; and, if Iiurt is caused to any person by stich act, the offender 
shall be liable either to transportation for life, or to such punishment 
as is hereinbefore mentioned. ' . 

Wlien any person offending under this section is under sentence 
Attempu by lite- of transportation for life, he may, if Imrt^ is 
convicta. causcd. be punished with death. 


ILLUSTRATrONS. 

(а) A shoots at Z with intention to kill him, under such circumstances that, 
if death ensued, A would bo guilty of munler. A is liable to punishment under 
this section. 

(б) A with the intention of causing the death of a child of tender years W- 
poacs it in a desert place. A has comnutted the offence defined by this sectio'b 
though the death of the child does not ensue. 

(c) A, intending to murder Z, buys a gun and loads it. A has not yet com¬ 
mitted the offence. A fires the gun at Z. He has committed tho offence defin«l 
in this section, and, if by such firing he wounds Z, he is liable to tho punishment 
provided by the latter part of the first paragraph of this section. 

(d) A, intending to murder Z by poison, purchases poison and mixes the 
same with food which remains in A’s keeping ; A has not yet committed the offence 
in this section. A places the food on Z’s table or delivers it to Z’s servants to 
place it on Z’s table.- A has committed the offence defined in this section. 

C03IHEI7 T. 

An attempt to commit a crime is an act done with intent to commit that crime, 
nnd forming part of a series of acts which would constitute its actual corarai&smo 
if it w-ere not interrupted. “ 


« Ram Dtai, (1013) 30 A». 20. 


* Stepheu's Digest of C'nJn- l>»*v, Arf. tO. 
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T1j<' author* of thf C«<lr way :—“ Thw cUihm apficar to ti< a!»«olutoly noccs- 
Mty to the compIolonoM of the (*o«lp. \\V havr |imvitlr(l. under the head of l>odily 
hurt, for ca»e^ in whieh hurt inflictw! in an attempt to inunfer ; under the head 
of assault, for aMauIfa committed in atlemptiiiR to nnmler; under the head of 
criminal tre«paM, for rome criminal tre»pa*a committe(f in nrtler to mimler. fliit 
there will ptill remain many atnK'iou' and delihernte attempt* to munler which are 
not tre*paMe*, which are not as>iaulta and which rau«e no hurt. A, for example, 
dip a pit in hi* panlen, and conceal* the mouth of it. intendinp that Z may fall in 
and peri*h there. Here A has committed no tresjia**, for the ground ji hi* own. 
and no a**ault, for he ha* applied no force to Z, Jfe may not have cau*ed bodily 
hurt, for Z may have receiveil a timely caution, or may not have gone near the pit ; 
hut A’a crime i* endcntly one which ought to be ptini*Iied a* severely n* if he hacl 
laid hand* on Z with the intention of cutting hi* throat 

“ Again, A seta poi«oned food l>efore Z. Here A rtiay have committed no 
trespass, for the food may he hi* own ; and if so. he violate* no right of property 
hy mixing arsenic with it. He commit* no a.*<ault. for he mean* the takingof the 
food to be Z’s voluntary’ act. If Zdoe.* not swallow enough of the poi«oned food 
to disorder him, A cau*e* no boclily hnrt; yet it U plain that A has lieen gnilty of 
a crime of a mo*t atrociou* description. 

“ Similar attempts may be made to commit voluntary culpable homicide in 
any of the three mitigated forms. for example, i* excited to violent jvission 
by Z, and fire* a pi*tol intending to kill Z. If the *hot jirovc.* fatal, A will be guilty 
of manslaughter ; and ho sundy ought not to lie exempted from all puni«hment if 
the ball only grazes the intend^ victim. 

“ It is to meet cose* of this de«cnption that clauses 30S and 309 [these 
sections] are intended.”* 

Scppe.—The intention or kuowle«lge which i* necessary to (constitute murder 
may exist, combined with an act wdiich fall* short of the complete commission) of 
that offence. The munlerer may do an act towards tlie commi«sion of the murder, 
but may involuntarily fail or be interccpteil or prevented from consummating the 
crime. This and the following section seem to apply to attempts to murder, in which 
there has been not merely a commencement of an execution of the purpose, but 
aomething little short of a complete execution, the consummation being hindered 
by circumstances independent of the will of the author. The act or omission. 

. •.! ’ ’ . ., ’ : . •• I. • . » .« • , jcarry* 

• .• • ' ' ■ • jnjurv 


circumstances, and may even, in some cases, be ascertained without any reference 
at all to actual wound*.’ 

If a person who has an evil intent does an act which is the last possible act 
that he could do towards the accomplishment of a particular crime that he has in 
hb mind, he is not entitled to pray in his aid an obstacle inteirening not Iniown to 
himself. If he did all that he could do, and completed the only remaining proxi¬ 
mate act in hb power, he cannot escajjc criminal responsibility because the con¬ 
sequences which he expected to ensue were prex-ented from ensuing.* 

See notes on s. 511, infra, where there is a full discussion to what constitutes 
an attempt. 


‘ Note M, pp. 160,151. 

* 3L &sr. 274; Jiaual Arab. {189S) Unwp. 
Cr. C. 964: MangaraUi Itanganayahjintna, 
(1889) 1 Weir 328. 

* Kyiw Wt. (1908) 4 L, B. R. 311, r. a.. 


overniling .Yjm Shl^e A’tre, (1809) B. J. L. B. 
46a 

* Xiddha, (1891) 14 AIL 38; Abdnl Baha. 
man, (1908) 9 C L. J. 432. 
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ercmtjng piaco. T).o.,w,d»Bra was that the dcccasnl Iiavina showu certah 
miracles they were overawed by her threats to curse them and did she ordered 
'f' **'' *““«■»' placed her husband V body over it 

but did not use any force to prevent her from sitting on the pyre and supplied her 

:SSlr“SrofT«i:^^^^ ItwasheWth*thoaccuso,, 


1‘RACTIOE, 

Evi^ncB.—Provc (1) the commissioa of Buicjtfe by a iwmoii. 

[■i) That the acciised abetted the commution thereof (r?’* s. 107). 

Pfoccrfure.-^ogmzabJe—Wan-aiiifc—Not bailable—Not comitoundaUe—Tri*' 
able by Court of Session. 

Charge*—I (name and q^cc of Maffistrotc, dc.), hereby cliarge you (nami' of the 
accused) as follow;— o v t ./ 

That on or about the—-—day of—-,at-->oneAB committed suicide, and 

that you abetted its comtnhsiou by——(.<pcci/y i7tc uef), and thereby commuted 
an otfcuce punishable under s. 306 of the Indian Penal Code and wjfchiu the 
cognizanco of the Court of Session (or High Court). 

And I hereby direct that you be tried by the said Court ou the said charge. 


307. AVhoever does any act with such intention or know- 
„ u. ledge* and under such circumstances," that if ho 
^ ' by that act causetl death, he would be guilty of 

murder, shall be punished with imprisonment of either desoription 
for a term wKicIi may extend to ten years, and sbaU also be liable 
to fine: and, if hurt is caused to any person by such act, the offendoT 
shall be liable either to transportation for life, or to such punishment 
as is hereinbefore mentioned. 


I^Tien any person offending under this section is under sentence 
AUocipt# by Ufa- of transportation for life, he may, if hurt'’ is 
convict#. caused, be punished with death. 


ILLUSTRATfOKS, 

(а) A shoots at Z with intention to kill him, under such circunvjtances th^t, 
if death ensued, A would be guilty of tnuidcr, A liable to punishment under 
this section. 

(б) A with the jntcatjon of causing the death of a child of tender years ct- 
jmscs it in a desert place. A has committed the offence defined by this sectioH, 
though the deatli of the child does not ensue. 

(c) A, intending to murder Z, buys n gun and load? it. A has not yet com- 
muted the offence. A fires the gun at Z. Ke has committed the offence definM 
in this section, and, if by such firing he wounds Z, he is liable to the pun{9hm*’nt 
provided by the latter part ol tW first paragraph of this section. 

(rf) A, intending to murder 2 by jwson. imrchascs poj'^on and mixes the 
aame with food which remains in A's kwping ; A hw not yet committed the offence 
in this section. A places the fiiod on Z'« table or delivers it U> Z's servants to 
place It on Z’s table. A has committed the offence defmeil in this 8<-ction, 

COMMENT. 

An attempt to commit a crime w enact done with intent to commit that crime, 
and forming part of a series of acts which wcmld constitute ita actaaf comroisstoa 
if it were not interruptei}.* 


t yaw X>*oh Alt ■ 2 '‘* 


» S5*plwtt‘« of C'r(/«. Law/ Art. i% 
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SECS. 306 - 307 .] 

The authors of the Code say :—“ These clauses appear to us absolutely neces¬ 
sary to the completeness of the Code. Wc ha\’e provided, under the head of bodily 
hurt, for cases in which hurt is inflicted in an attempt to murder : under the head 
of assault, for assaults committed in attempting to murder; under the head of 
criminal trespass, for some criminal trespass committed in order to murder. But 
there will still remain many atrocious and deliberate attempts to murder which are 
not trespasses, which are not assaults, and which cause no hurt. A, for example, 
digs a pit in his garden, and conceals the mouth of it, intending that Z may fall in 
and perish there. Here A has committed no tresjiass, for the ground is his own. 
and no assault, for he has applied no force to Z. He may not have caused bodily 
hurt, for Z may have received a timely caution, or may not have gone near the pit; 
but A’s crime is evidently one which ought to be pumshed as severely as if he ha»l 
laid hands on Z with the intention of cutting his throat. 

“ Again, A sets poisoned food before Z, Here A may have committed no 
trespass, for the food may be his own ; and if so, be violates no right of property 
by mixing arsenic with it. He commits no assault, for he means the taking of the 
food to be Z’s voluntary act. If Zdoes not swallow enough of the poisoned food 
to disorder him, A causes no bodily hurt; yet it is plain that A has been guilty of 
a crime of a most atrocious description. 

" Similar attempts may be made to commit voluntary culpable homicide in 
auy of the three mitigated forms. A, for example, is excited to violent passion 
by Z, and fires a pistol intending to kill Z. If the shot proves fatal, A will be gtiiltj' 
of manslaughter ; and he surely ought not to be e.tempted from all punishment if 
the ball only grazes the intend^ victim 

** It is to meet cases of this description that clauses 308 and 300 [these 
sections] are intended.”* 

Scope.—The intention or knowledge which is necessary to (constitute murder 
may exist, combined with an act which falls short of the complete comniivion) of 
that offence. The murderer may do an act towards the commission of the murder, 
but may involuntarily fail or be intercepted or jirevented from consummating the 
crime. This and the following section seem to apply to attempts to murder, in which 
there has been not merely a commencement of an execution of the pur|>o3e, but 
something little short of a cnmpipte execution, the consummation being hindered 
by circumstances iudeiiendent of the will of the author. The act or omission, 
although it does not cause diMth, is carried to such a length as, at the time of parry¬ 
ing it to that length, the offender considers suflicient to cause death. * 

To justify a conviction under this section it is not essential that bodily injury 
capable of causing death should have been inflicted. Although the nature of the 
injury actually caused may often gii'e coiwiderable assistance in coming to a finding 
a.s to the intention of the accused, such intention may also be deduced from other 
circumstances, and may even, in some ca«es, be ascertained without any reference 
at all to actual wounds. * 

If a person who has an evil latent does an act which is the last possible act 
that he could do towards the accomplishment of a particular crime that he has in 
his mind, he is not entitled to pray in his aid an obstacle interA-ening not known to 
him«elf. If he did all that he could do, and completed the only remaining proxi¬ 
mate act III his power, he cannot esca|>e cnniiiial ^‘sponsibihty because the con¬ 
sequences which he expected to ensue were prevented from ensuing.* 

See notes on s. 311, ifi/’rn. where there is a full discussion as to what constitutes 
an alleinpt. 


* Note JJ, rp. 160,15! 

*5L&JI 274; (1803) Unirp. 

CV. (7. t*(V4: ilanfantUi ^o«^i»/iy4i-nnr>NT 
(IKS9) I WViT 32it. 

* ir<. (Ifr^S) 4 I. II r. 311, r. a. 


orernilinff .Vyo Skirf .Yire, (JSCP) N. J. L. R. 
4Cli. 

• (IS'.O) 14 AIL 38; AUml P.al^- 

it V. 1. J, 432. 
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1, *WUh such intention or knowledge.*—-Tho intention or knowledge mnst 
bo such as is necessary t o constitute numler. Without this there can bo no attempt 
to murder. 

2. * Under such circumstances/—“ U is necessary.. .that there must be an 
act done under such circximstances that death might be causefl if the act took 
effect. The act. m\i8t be capable of eaasing death in the natural and ordinary 
course of things; and if the act complained of is not of that description, a prisoner 
cannot be convicted of an attempt to murder under this aection,' The iJhistrations 
given bear out this view. ”» The only act which can fall within its purview is an 
net which by it.solf must, bo ordinarily capable of causing death in the natural and 
ordinary course of events. Where a person struck his wife on her neck with an 
axe causing an incised wound, it ifas held that he was guilty of causing hurt by a 
dangerous weapon (a. 521) and not of attempt to murder. The Court obseiwed: 

” Although a hatchet is a dangerous weapon, a blow with it is not, in our opinion, 
an act ordinarily capable of causing death in the natural and ordinary course of 
events. On tin contrary, we sliould say that whether a blow with a hatchet ts or 
is not capable of causing such a result must depend upon the particular nature of 
the blow inflicted. It seems to us, therefore, that this is a case where the accuseds 
criminal liability must bo limited to tho act which he in fact did. and caMot he 
extended so ns to embrace the consetjucnccs of another act which he might a'C 
done bul did not do. ”* ^cre the acts committed by the accused consisted only 
in running after the complainant with an axe in hjs hand and raising ^ the 
shoulder when about tout steps from the complainant, but 

do anj-thms further in pursuance of his purpose, the axe 1 to 

acouaed’s hand; it was l.eld that the accused was 

commit murder as neither of bis acts could pw sf lU' 

WAS guilty of an attempt to cause grcvious hurt. .,,.K rircumstances ’ 

The Allahabad High Court has held that tbeworcb that, 

indicate that the act must ho done in such a way “"i ^ S„™ccorfing 
if succeeded, and death was caused by it, the K-gal r. suit would be murder accoraing 

’Vherf'the^ouaed pointed an uncapped gun at 
the gun to he capped) with tin intention of murderm,, him, »as guilty 

up, and he was iirevcnted from the pulling the trigger. ™ ^ 

not under this section but under s, 511." In Ibis j’.'j 307 

may he an attempt under s. 511 which does not comebe 
was not intended to exhaust all do« 

punishable under the Code.” But (he Al ahabad Cfe«.rt Imd 
s. Sfl does not apply f 

ratetn^^stothirand u”ledthotr|lgn 

did not go oS. He was convicted under J] JX^ndth the W 

was criminally responsible for nn attemp pro-ximate act 

tion or knowledge requisite to its commiss o , , , at-.Qjy.p|g{jonoftheofIencp 

necessarvtoconttitutethecompletedof^cye,andwhentbe^^^^ 

was onlv prevented by some cause 

. p„ Coucb, C. J,. .iVmer.;, J .V.Vi/le. ,V”') " 

00 ) r. B. So. so o( 100 ). *'1 .op.. PP 2o. 

' Jf")'" ^ • .v.w»o, .op 
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m<*ntiou«\ in k''. 2^0 »nii JVKV, wss inUniinl to W \nrlmUii, thp I/<^j«iatuTe vr.inld 
before the wortl transportation have iiwertw! the wonl 'death.’ Hut, apain, 
the .section poes on and aays that, certain tbinps heinp done, the |>erson who does 
those acts shall, ‘where no e.xprrrs provision is made for the pimishmi.nt of such 
attempt,’ be pimisbe*! m a particular way. Aa 1 ha\c imintcd out, by s. .*107,... 
there’ is express provision made in the Code itscK for the punishment of an attempt 
to murder. It seems therefore to me that when the framers of s. fill drew it up 
in the terms that they have drawn it up, they eai>eclally meant to exclude those 
attempts to commit offences which in the various precetHnp sections of the Code 
were specifically and ilclibcrately ]>rovide<l for with punishment.s enacted in the 
sections themselves. 1 have therefore for the.se reason' come to the conchi.sion that 
s. 307 is exhaustive and that no Court has any npht to resort to the provisions 
of as 200 and 300 read with section fill for the purpose of convicting a person 
of the offence of attempted munler, which, acconlinp to the view of the Court, 
does not come within the provision of s. 307.” Mayne, (1th Edn., p 332) in his 
Criminal Law, thus criticises these nmarVs: ” Upon this part of the judpmcnt it 
may be remarked, as to the first rea«on, that mtmier is punusbable svitl* transporta¬ 
tion as well as death. This is the case a.s repartls everj' offence punishable with 
death, except in the sinplc instance of munler by a person under transportation 
for life, svbich under s. 30.3 is only punishable, and in fact can only be punished, 
with death. Case.s of munler therefore do come within tlie letter of s. 511. It 
seems obvious too that those W'onls in s. 611 arc not intondwl to exclude the verv 
few eases where the penalty of death is added to that of transportation, but to 
exclude the numerous cases which are only punishable with fine. Further, that 
part of the learned judge's reasoning would not apjdy to s. 303, which is m jxiri 
inatmn with s. 307, and worded in the same wav. and can hardly admit of different 
treatment. As to the second reason, it is of course clear that any attemjit, coming 
under s. 511, which is specifically providwl for elsewhere, must be dealt with under 
the express provision. For instance, an attempt to wage war against tlio King 
must be dealt with under s. 121 It is also quite clear that any attempt to commit 
culpable homicide which falls under s. 307 or 308. must be dealt with under them 
and not under a. 511. \\'hat the Hombay case decided was, that an act done 
towards the commission of an attempt to murder, which was not an act by which 
murder could be efiected, came under s. 5ll because it did not come within s. 307. 
That being so, it fell within the wording of s. 511, as being a case ‘ where no 
express provision is made by this Code for the punishment of siicA attempt.’ 
According to Jlr. Justice Straight, such a cose would go wholly unpunished. 

” The same judgment,.,a]>pears to express doubt as to the propnety of the 
Hombay ruling that the act^one in tbat case, ns , trying to discharge an uncapped 
rifle, supposed to be capped, did not come within s. 307. ‘ If he did all that he 
could do, and completed the only remaining proximate act in his power, I not 
think he can escape criminal responsibility, and this because his own act.volition, 
and purpose having been giwn effect to in their full effect, a fact unknown to him, 
and at variance witli his own belief, intervened to prevent the consequence of 
that act, which he expected to ensue, ensuing.* This is well illustrated by A/iaitda 
Bhau. ^ There the accused intending to kill Ids victim gave large dozes of opium 
in milk but unknown to him, the intended victim was a confirmed opium-eater 
and thus he escaped serious harm. But it may be submitted that the question is, 
not whether the accused would escape criminal responsibility—it was decided tbat 
he was liable imder s. 511,—but whether be would be criminally responsible under 
the very special words ol s. 307. If tbat section only applies where the prisoner 
has done an act, which if carried to its utmost possible limits, without any inter¬ 
ference from without, could cause death, and if Lis act. could not have caused 
death, then bis belief that it could have caused death is outside the question. 
Suppose, for instance, that Cassidv bad put his rifle all ready loaded and capped 

_* t> «%£>- ^ ** 
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for the purpose 0 l comraittini! the nnmler, nnd thit in the excitement of 

rXh '‘"“/t"’ I"’ rin^. wns on oS‘™ d the ,oi- 

o( which had been tnhcn to pieces for repairs; that ho had levcW it at ht 
Jj'« tnggftr; It la plain thftt bo had intended to doanLfwitb 
, '‘e*’,' death hewoiSrhare been 

have drarthflct '* ff ^Im section requires that he shonld 

and tr ed to r I *■ '"'ended to discharge I'ia own loaded rifle. Ho presented 

That L tL TSl i or discharge resulting, 

ontlLTi I . • ’’f" P"'"''"""'! nn ""loaded gun at the complainant and 

pnllmg the tnpr and that ho was guilty under a, 353 and not this section.' 
o, t 1 Y";"""! Appeal m England ba.s laid down that the completion 

" “""'s intended by a man to result in 
toi ™ j ?” "''"""P' 'o murder even although this completed act would not, unless 
^ '3’ the other acts, result in killing. It might bo the beginning of the 

CRipt, hilt would none the Jess bo an attempt. In this case tbc accused was 
proved to have bought cyanide of potassium on 22nd December 1909. On 9f/i 
January, his iiiotbor was found dead in n sitting posture on a sofa in her house 
Ihere was a round fable standing 2 ft. from tbc sofa, on the further side of which 
was a wine-glass threo-parta filled with a liquid made up of a drink called nectar, 
which was afterwards shown to contain two grains of cyanide of ]>ota8sium. There 
were also on tho talde n nectar bottle, two lumps of sugar, and a spoon. There 
TVfts no evidence to show that she had taken any of this liquid, and the result of the 
po5f’mo)/efrt and of the analysis of the contents of the wine-glass was to show she 
had not died from poisoning by cyanide of jKitapsium, but that death was most 
probably caused by syncope or heart failure, duo to fright or some external cause, 
and, further, that the quantity of cyanide of potassium in the wine-glass was, even 
if she had taken tho whole, insufficient to cause her death. Tho accused did not 
live in the house, but ho said he had purcha^ the poison for case-hardening a 
chisel and I ad placed it in a cupboaid in the room wiiero the mother was found 
dead, and that he thought it possible she might have taken it from there. No 
traces of the poison, however, were found after her deatii either in the cupboard or 
in tlie bouse. There was a good deal of evidoncs showing that tho accused had a 
motive for killing his mother, rt:., to obtain her money. It was held that tho 
evidence was sufficient to warrant the jurj' in drawing the inference that the accused 
had put the cyanide of potassium in the wjne-glass>with intent to murder his 
mother. It was urged on-behalf of the accused that the act of which the accused 
was guilty, viz., the putting the poison in the wine-glass, was a completed act and 
could not bo and was not intended by the accused to hive the effect of killing 
her at once It could not kill imltes it wore followed by other acts which he 
might never have done. But the Court decided that tho accused was guilty ci 
attempt to murder. * Under illustration frf) to this section if a person places 
Iioisonod food on another’s table intending to kill him ho is guilty of attempting to 
murder. But looking to the wording of this section the poisoned food should have 
been capable of causing death if it is eaten. In TVAile’s caseit wasfoundfhattwo 
grains of cyanide of potassium were insufficient to cause deatli. It seems, therefore, 
doubtful whether this section would apply' in similar circumstances. 

3. * Hurt.’—Sec s. 319, vi/ra. 

Amendment.—Attempts by Hfe convicts.— Thw clause was provided by s. H of 
Act XX^^I of 1870, because a person attempting to murder might, if hurt wflw 
caused, be transported for life or imprisoned for ten years, but where the offender 

I y^a frail. (1923) i Rang m ■ fTAile, (1910) 22 Cox 323. 
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Was alrcaJj' trflnsi>orU>J Jor life, the Inw, hj a strange ovcrfight, actually awarded no 
i*oniItv. 

CASKS* 

Death resulting not from the act of the accused but through other causes,— 
Where a child wrAp]>etI in a quilt nas ahamloncd in a thicket close to a house and 
footpath, and was found very shortly after its cTposurc, the child having died; 
not from cxiwsure hut from the ignorance of the person who found it and who 
ga\o it no foo<U; and whero a man struck another on the Itcnd with a stick, and 
tK'licving him to l>c dead set fire to the hut with a view to rcnioNT all evidence 
of the crime, and the Civil Surgeon deposed tluit the Idow only stunned the 
deceased, and the death was really cau-'cfl hy thr injuries from the luroing when 
the accused sot fire to the hut, * it was held that the ofTcnce of attempt to murder 
was committed. 

Mutual infliction of injury.—Two accuotal in thn course of a fight inllcitcd on 
each other injurie-s so serious that their dying depositions had to bo taken in both 
lasy* There was no eyc-uitiie-ss to tho occurrence; and the evidence in each trial 
consisted of that of the complainant, the corroborative cvidcnco of the wounds on 
the complainant iiiul tho admission of the accused that ho was himself wounded in 
the otcurrence. In soimrate trials, each was convicted of an oflence under this 
N'Ction. It was held that as cither of the aceu«ed ^^ouId be entitled, in the event 
of the other dying of tho wounds, to the benefit of a reasonable doubt and to 
plead that tho rase camo within e.\ceptjon 4 to s. .tOO, neither accuscfd could be 
legally convicted under this section* 

Poiien.—Where the accused intentioiialh put ardciiic into her liiisband's 
food lu order to kill him and the husband died homctimo afterwards from uiiiauima* 
tion of tho brain, and thcro was no evidence that the poison w'as even a 'ccoudury 
I auso of tUo decea«eiVs ileatb* , and where the mi-uscd asked n doctor to supply 
her with medicino for the pupo^e of i>oisomng her son* in*law it was held that an 
attempt to murder had nut been cummitte<l Where a woman admimstered d/taliirri 
to three members of her family, w'ho did not die, it was hold that an attempt to 
murder was committed as she must be presumed to have known that tho adminis¬ 
tration of d/iaturo was likely ' . • •• -I* * « ^ 

tcreditwitUtUatmtcntioii.* » • , 

to commit robbery, and ono . • • ' , . , 

another taken seriously ill, it was held that in respect of the former the offenco 
committed was that of grievous hurt and m respect of tlu latter the offence fell 
under s. 328. * 

kq Poison intended for one shared by others.—Whore sweetmeat containing 
arsenic sent to A with thr iut<ntioD of causing her death were also shared by B and 
0, and none of them died, it was held that the accused was guilty of on attempt 
to murder not only A but also B and C.* 

Attempt (o cause death by suffocation.—^The accused enticed into her house 
ti boy aged nine years, used vioIcn<*o to him and removed several jewels from his 
person and, being unable to remove his anklets and ear-rings, tied his wrists and nctk 
with a rope, put a doth in his mouth, took him into a room and placed him sitting 


I Kkodabux Saleer, (1808) 10 U'. R, (Ur.)62. 187. 

* Khandu vatd'l B^iani, (1800) 15Bom. * i/Ktrf. liaihfawar, (1882) 1*. R IS'o 21 
101. 0(1882. . • * 

* .Yj/a P<3 Thuk and y<j>i I'v (1921) S * Talsha, (1807 ) 20 All. ilO. 

Rang. 558. * Bhagtpan Din, (1908) 28 A. W. Y. 215 

« VtnkatataiM, (1882) Weir, Srd Rdo., * (11)20) 3 U. 1’J* R (t,) 12 
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to tlm oimaaioH of tUo acouacd to Wfttcli tho jar niid tlio rooiu, cot out in tlm raorniao 

rig'itly wnvictwl under tbi 

Allcrapt to dischargo a loaded liro-arm.-U drew a loaded pjato! from bis 
liockct tor t iio purposo of murdering S, liut betorolio imd time to do nnytliin" furtbor 
m imrauance of bjs purpose tlio piatol was enotclicd out ol liis hand and bo was at 
once arrested, ft was bold tbat lio Imd nttorapted to siioot. = On the trial of an 
indiotmoat under 24 &25 Vio., o. lOO, s. 18, which enacts that whosoever siiaU 
unluwluny and maliciously, “ by drawing a trigger (trin any other manner/’ attempt 
to discharge QJX Kind ol loaded arms at any person with intent to do srievoua 
bomiy barm, shall bo guilty of felony, it was proved that tho prisoner dren from bU 
IJoekefc a loaded revolver and pointed it towards J»is mother. His wrists were 
seirod by bystanders as be wus raising tho pistol, and after a struggle it was taken 
from I'lm. During tbo struggle liia linger and thumb wore seen fumbling about 
the revolver, which cocked automatically when tho trigger was pulled. It was held 
that there was ovidonco upon which the prisoner could properly be convicted of an 
attempt to discharge the rov'olver within tho ratoning of the statute.* During an 
interview between tho prisoner and tho prosecutor, the prisoner drew a loaded 
revolver from his coat pocket. The prosecutor immediately seized the prisoner 
and prevented him from raising his arm; a struggle oniucd, in the course of wbicb 
the prisoner nearly succeeded in getting iiis arm free, but after a few minuies tho 
prosecutor wrested tho revolver from him. and ho was token into custody. During 
tbe strugglo tbo prisoner several times said to the prosecutor, “ you've got to die." 

It was hold that tbr prisoner had attempted to discharge the revolver. * 

At a public meeting held in Calcutta a student pointed a fivo-chsmbered 
loaded revolver at Hir Andrew Fraser, l4ioutenftnt*Governor of Bengal> and pulled 
the trigger twice, but owing to the damaged condition of the percussion cap tho 
revolver did not go ofi. Ho was prosecuted and convicted under this sootiori. ® 
Where a young man of tweaty»fivo and aocustomod to shooting was found to have 
fired at a person at a distance only of some sis paces, the cartridge contaming 
shot of about No. 6 size, it was held, that be must have known that his act was 
likely to cause death. If thopersonsbotatiad died, the accused vvouldundoubtedly 
have been guilty of murder. The fact that the hackof tbo chair on which the victim 
was seated intercepted a number of bullets and thus ovoided a fatal result,was 
hold not to reduce tbo offenoo from one under thb section to one under s. 324. ® 

Whore two persons lire at another and one only actually bits and kills him^ 
the other is not guilty of muedor under ss. .302 and 34, but of attempt to ‘inurder. 

FKACTICE. 

Bvidcncc.—Provofiythut the death of a human being was attempted. 

(2) That such death was attempted to bo caused by, or in conaoquanco of, 
the act of the accused. 

(3) That such act was done with the luteurion of causing death j or 

That it was done with the intention of causing such bodily injury as (a) 
the accusedknow tobalikoly to cause death, j or (b) was suScient in tho ordinary 
course of nature to cause death*; or- 

, That the accused attempted to cause such death by doing an act known to 
him to be eo imminently dangerous that it must in oU probability cause (o) death, 
or (6) such bodily injury as is likely to cause death, tb? accused having no excuse 
for incurring the risk of causing such death or injury. < ■ * 


1 Han^na^lamma, (ISSOJ 

1Veir328. 

» £rt)ie«. (I8S3) 10 Q B. X>, 3Sl. 

» Dacivi>rlh. ilS02j i Q. h. S3. 

i LinntUr, [loytij U K. B. U9. 


• J. ctam&tni. Vaicro'rid CM., 

1008. CruBWftl Sossioixs, CalcuU*, deciaea 
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* Xirinal kunia Jiay, (10141 4l C»». te7». 
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Procedure.—Cognizable—Warrant—^Not bailable—Not coinpouiidablo— 

Triable b> Court of Session. 

The Court can convict the accused persons of oSenecs under this section read 
with s. 34 or 114, although they are dra^^ed only with offences under this section 
and ss. 148 and 149.' 

Charge.—I {name and office oj Magistrale, clc.,) hereby charge you {name 
o/accused) as follows;— ‘ - jt 

, That you, on or about the-day of-, at-f, did an act, to wit——, 

with such intention (or knowledge), and under such circumstances, that if by 
that act you had caused the death of AB, you would have been guilty of murder 
[and that you caused hurt to the said AB by the said act] and thereby committed 
an offence punishable under s 307 of the Indian Penal Code, and within the cogni¬ 
zance of the Court of Session (or Ifigb Court). 

And I hereby direct that you bo tried by it—.-i \ ... _ 

Punishment.—The Frontier Crimes Regulat • ' .nd 

12 (2); the Burma Laws Act, 1898, s. 4 (3) ( '.ct, 

1897, s 6, apply to offences under this section. 

Mental Incapacity.—In awarding punishment the fact that the accused had 
contracted the habit of taking morphia and was a very ficklc-mindcd person was 
taken into consideration although there was no indication of a plainly marked 
mental aberration. * 

308. Whoever cLcs any act with such intention or knowledge, 
Attempt to com- Under such circumstances, that, if lie by that 
mit culpable itortii- act causcd death, he would be guilty of culpable 
homicide not amounting to murder, sliaU bo 
punished w’ith imprisonment of either description for a term which 
may extend to three years, or with fine, or with both; and, if 
hurt is caused to any person by such act, shall be punished with 
imprisonment of cither description for a term which may extend 
to .seven years, or with fine, or with both. 

ILLUSTRATION. 

A, on grave and sudden provocation, fires a pistol at Z, under such circum¬ 
stances tlmt if ho thereby caused death he would be guilty of culpable homicide not 
amounting to murder. A lias committed tho offence define<l in this sertinn. 

C O SJ 31 ENT. 

Tho wordiug of this section is the same as that of the preceding one except 
that it deals with an attempt to commit culpable iiomicide The punishment 
provided is therefore not so severe. 

An attempt to commit a crime is an act done with intent to commit that 
crime, and forming part of a series of acts which would constitute.its actual com¬ 
mission if it were not interrupted. * 

PRACTICE. 

Procedure.—Cognizable—^^Yarrant—Bailable—Not compoundablo—^Triable 

by Court of Session. 

Chirp.—^I (name and office of Magistrate, etc,,) hereby charge you {name 
of the ocewsed) as follows . 


* Stimnj, (1924) 2G Bam. 1* It. 
954. 7 Bom. O. C. 107. 
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• lonAp. XVI. 


Thti,t you, on or about tlio—-dav of— ,j-t 

And I Uotoby direct'. 

309. Wiioowr nttompts to coMuiit auicido* and docs any 
Attomiifc to commit nct towards^ the commission of such otoce/-^ 
^ shall ho punished with simple imprisonnieiit for 

a torm wliicii may oxteud to ouo year op witli hue, or u*ith both. 


' COMWEKT; 

only instance in which un attempt in cotam.it an oSence is 
pnnishBblo but actual commission connot ho puawhad. 

1. * Commit suicide,*—-To ‘comnut suicide' is for a person voluntarily to 
do an act (or, aa it is submitted, to refrain from teMug bodily susteoauce^, for the 
purpoao of destroying hia own Utc, being conscious of that probable conseguencf, 
and having, at the time, ‘sulBciont mind to will tbe dostroction of life.' 

2, * Any act towards the commission of such offence/’—Such act must bo m 
tho course ol tho attempt. 

Where a woman with the intention of committing euicido by throwing herself 
in a well, actually ran towards it whore aha was seized by a person, it was held that 
she was not guilty of attempt to commit suimde, because she imght have changed 
her min^ and she * ••.. ‘which might be regarded as 

the oommencomen' • , ot oleander roots vdth the 

intention to poison ■ .• constitute this offence.’ In 

both these cases tho acta amounted meroly to preparation to corntmt suicide, 
^ho Court has always to coosidec when the proparation has ended and attempt 
comnioxvccd. A person who emaseulatod Iiimsoff was held to have committed no 
offence under this section, the act not being ordinarily likely to cause death. 
WhcTC the accused jumped into a weU to ovoid and escape from the police; and when 
rescued ho came out of theweUofhisownaccord, it was held that in thh absence 
of evidence tiiat he jumped into tho wcU to commit suicide he couldnotbe 
convicted oi an offence under this aectioa. • Where a woman who was in advanced 
stage of pregnancy threw heiself into a well being driven mad by pains of prolonged 
labour and in conaeguence of that the child was bom dead, it was held that she 
could not bo held guilty of attempting to voluntarily cause miscarriage but ol 
attempting to commit suicide. ^ 

'tr, Tnrlisi. of th« vario'i^ ’comxaiUing 

. ' • .nEuglaud, 

. . • and lastly 

drowning. In India, men resort to hanging and drowning as a means ol soll-destr^ 
tion in about equal numbers, whiio aix out of seven women who commit aiucide 
prefer the water. In England, four times as many males as females destroy thma- 


» GUjt T. Se>i«'olrf. imO) a 0. B. 4W. 
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selves by hanging and the same proportion by cutthroat, while the number of males 
and females who commit suicide by drowning and poison is about equal. The 
number of sucidos by lethal weapons is exceedingly small compared with that 
which exists in England The most common causes of suicide in India are jealousy, 
family discord, destitution and physical suffering. Jealousy, with all the bitter 
feelings it engenders, is the cause of a large number of female suicides.' 

Attempts to commit suicide are of three classes— 

(1) Persons who aro driven to attempt to commit suicide by real intense 
...n . *, 1 - *.i . Every instance of this kind should bo treated 


^itcd in a moment of passion, with little or no 
reflection, and no very definite motive, punishment, though not severe, should be 
inflicted. 

(3) Where the suicide partakes of the nature of poison, sovoro punishment 
may bo inflicted. 

Amendmenf.—The words "or with fine, or with both " were substituted for 
tbe words, " and sball also bo liable to fine ” by Act YIH of 1882, s. 7. * 

English law.—If two persons mutually agree to commit suicide together, 
and the means employed to produce death only take effect on one, tho survivor 
will be guilty of the murder of the one who died. * 

PRACTICE. 

Evidence.—Provo (1) that tho act of the accused amounted to on attempt. 

(2) That tho attempt was complete by doing an act towards tho commission 
of suicide. 

Procedure.—Cognizable—Warrant—Bailabl^^Not compoundsbie—Triable 

by Presidency Magistrate or Magistrate of tho first or second class. 

Charge.—I {name and office ofi }fagt8tratc, etc.), hereby charge you (name of 
the accused) ns follows:— 

That you, on or about tho——day of, -at-, attempted to commit 

suicide and did an act, to wit-, towards tho commission of it, and you thereby 

committed an offence under s. 309 of tbe Indian Penal Code, and within my cogni¬ 
zance (or within the cognizance of tho Court of Session, or High Court). 

And I hereby direct that you bo tried (by the said Court (m cases irietl by 
Magistrate oviil the^e leords)] on the said charge. 

Punishment.—Tlfis section requires the Court to pass a substantive sentenco 
of imprisonment. A sentenco of fine and of imprisonment in default of payment 
is an illegal sentence * But sentences should not be passed in cases of attempt to 
commit suicide, where tho accused suffers from a bodily affection which is likely 
to cause him acute mental depression, * 


310. Whoever, at any time after the passing of this Act, 
shall liave been habitually associated xntli any 
otlicr or others for the purj)ose of committing 
robbery or cliild-stealing by means of or accompanied uith murder, 
is a thug. 

COMMEKT. 


This and the following section incorporate the provisions of theThugee Act, 


• CheTrrs* »1 Juri»prut?rrc<>, WS. 

• rionn'oiti iriKi Sf'tJrxm, (IFwi I H. H. 
C. 4, j« tlirrrfore OT^miW. 

• B<yi}anir\ S C. 4 P. 41S; 


Dy/wr. (Ur3) It. 4 It. 5J3 j (ISIT) 

16 Cox 504. ^ ‘ 

* Wrir, 3rJ Edn., 105. 

• (if<i4) • L E. It. :oa 
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311. Wlioeycr is n thug gimll he jmni.slictl with trnMpoitntion 
for hfc, nml .slmll also he liiihlc to fine. 


COMStKXT. 

pmrnis lmlii(nAll>- nfTOfwtcil lor tlir> pntposi' ot invciKlinj! ond 
rta« i" w'vt 1" toho II,rirV™prrtv, do, «rc coM 

mimtor rn • r.l «f ktilnnpl'ini; nlwoy* occomiwnkd with 

* r "'vntinl thine. Thiie* have pwlmlly 

i’"t the Imrtnwinc Inli-s ot their lioinra arc eitrcrarly 

snooxing. liphtpr punishment fouW 


Under r. 310 anyone who hahitunlly associMes vritli others for the purpose of 
committinj; roohery, etc., ii a Tliup. i\etuftl commission of any actisnotneccssao’- 

thoThuyroAct with n eJicht nlterotion arc incorporated in 
R. .110 and this section. 


PRACTICE. 

Evidence.—Prove (l) tliat the accused was associated with otherperson or 
persons. 

(2) That he was so associaletl after the passing of this Code. 

(3) That piiciv persons, including the ncctisecl, were associated for the jmrposo 
of committing rohher)’, orchihh.stcftllng, by means oh or accompanied with, nnirdor. 

fd) That Buch persons were linbitually nswiated for that purpose. * 

Procedure.—Cognirable—Warrant—JCot hailahle—Xot compoundablo— 

Triable by Court of .Session. t 

Charge.—I (name and ajfiee of }faghlrate, tie.,) hereby charge you (rtomc of 
the accused) ns follotra 

That you, on or about the——day of—at - , were a Thug, and that 

you thoroby committed on offence punishable under s. 311 of the Indian Penal 
Code, and witldn the cognizance of the Court of Session (or the High Court). 

And I hereby direct that you bo trie<l by the said Court on the said chaise. 

Puabamenl.—The Criminal Tribes Act, 1897, s. C, applies to offences under this 
section. 

Of the Causing of Miscaniage, of Injuries io nnhom Children, 
of the Exposure of Infants, and of the Concealment of Births, 

312. Whoever voluntarily causes a tvoman with child to 
miscarry^ shall, if sucli miscarriage be not caused 
j^ftUBing miscar- puipose of Saving the life of 

the woman,® he punished tvith imprisonment of 
either description for a term which may extend to three years, or 
•with line, or with both; and, if the woman be gnick with child,« 
shall be punished with imprisonment of either description for a 
term which may extend to seven years, and shall also be liable to 
fine. 

Explanatio 7 i,—A woman who causes herself to miscarry, is 
within the meaning of this section. 


» Pira, (1881) P. R. No. 28 of 1681. 
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COMMENT. 

This section deals with tho causing of miscarringo with the consent of the 
woman, while the next section deals with the causing of miscarriage without tho 
consent. 

Tho authors of tho Code observe: '‘With respect to the law on tho subject 
of abortion, we think it nocossar}’ to say only that wo entertain strong apprehensions 
that this or any other law on that subject may, in this country, bo abused to the 
^^Iest purposes. • Tho charge of abortion is one which, oven whore it is not substan¬ 
tiated, often leaves a stain on tho honour of families. Tho power of bringing a 
false accusation of 

unprincipled men. ' ■ ' ■. ■ 

few convictions, hr ■ ■ ■ ' . . • 

harvest of profit tot ; ’ , ■ _ 

the Code of procedure to lay down rules which may proi'enfc such an abuse. Should 
we not be able to do so, we are inclined to think that it would be our duty to advise 
his Lordship m Council rather to Buffer abortion, where the mother is a party 
to the offence, to remain wholly unpunished, than to repress it by provisions which 
would occasion more suffering to the innocent than to the guilt}’.”^ This offence 
is th( ■ * ... .1 • , ,1 .. 


' ; y ' • * good faith for the 

purpose of 8a^'ing tho life of the woman. 

1. 'Whoever voluntarily causes a woman with child (o miscarry.*—The 
offender may be the woman herself or any other person, 

'Voluntarily.*—See 8. 39, supm. 

' With child ’ moans pregnant, and it is not necessary to show that ‘ quicken¬ 
ing,’ that is, perception by the mother of the movements of the fcotus has taken 
place or that the embryo has assumed a foetal form, the stage to which pregnancy 
has advanced and the form which the ovum or embryo may have assumed are 
immaterial. Where a woman was acquitted on a charge of causing herself to 
miscarry, on the ground that she had only been pregnant for one month and that 
there was nothing which could he called foetus or child, it was held that the acquittal 
was had in law. ® 

2. ‘ Such miscarriage be not caused in good faith for the purpose of saving the 
life of th’4 woman.*—Miscarriage is the premature expulsion of the child^or feetua 
from the mother’s womb at any period of pregnancy before the term of gestation 
is completed. Where a child was full-grown a conviction under this section was 
set aside and one under s 611 for attempt to bring about miscarriage was main¬ 
tained. ® Tho offence defined in this section can only be committed when the 
woman is in fact pregnant. * For although there may be a guilty intention and 
attempt to co mm it it on the person of a woman believed to be, but who really is, 
not pregnant, the offence, as here defined, seema to require that tho woman should 
be with child. If it appear that the woman was not with child at all, the prisoner 
must be acquitted. ® 

‘ Good faith.*—See s. 2, supra. 

3. 'Quick with child.*—Quickening is the name applied to peculiar sensa¬ 
tions experienced by a woman about the fourth or fifth month of pregnancy. The 
symptoms are popularly ascribed to the first perception of the movements of the 
feetus. But quickening is not a constant, uniform, and well-marked distinction 

» Note M, p. 151. • KaM PaUur, (1871) 16 W. R. (Cr,) 4. 

* Adtmma, (1886) 9 afsi 369. • James Sevdder, (1628) 3 C. & P. 605 

* Arunja Bnn, (1873) 19 W. R. (Cr.) 32. 
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of {he pregnant efftfo. * " ‘Quick ■with child * m having fonceivwl; 'with quick 
child’ is when the cliild has quickened."* 

It has been held under an English statute that flio expression 'quirk with 
child ’ means when the woman has felt the child move within her. ® 

.PnACTICE. 

Kvidence.—Prove {1) that the woman was with child: or (if under the second 
clause) that sho was quidciwith child. 

(2) That the accused did some art likely to cau.«ie a miscarriage. 

(3) That he did so voluntarily. 

(4) Tliat such woman did miscarry in consequence, 

(5} That such miscarriage was not caused in good faith in order to save the 
woman’s lifo. 

Procedure.—Not cognizable—^Warrant—Bailable—Not compoiindahle 

Triable by Court of Session. 

Cliatge.-—I {vame and office of Moffistrafe, elc.,) hereby charge yon (name 
of the (iccmed) as foUo-ws:— . j 

That you, on ot about, the-day of-, at-.volnntanly earned (mw 

of He uwnm) then being with chUd to miscany, such miscamnge not bang cawo 
by you in good faith for the purpose of saving the hfe of the said . an . 
committed an ofienco yunishaWo'undcr s. 312 of the Indwn Penal Code, and with® 
the cognizance of the Court of Session (o’'High Court). ,aharce 

And I hereby direct that you be tried by the said Court on the said charge 

Pa»lsh».nt.-rn awarding punishment where a woman 
to miscarry, it should not bo forgotten t a laprepif to miscarry docs not, 

;Zt'gSrm “.?ief >>» 

miscarry.”* . . . . 

313. Whoever con.ioits the ofece 

ceding section tvifhout the consent * «ybe " 

Causing miscatti. ^yjiethcr the woman is qmch with chno 
ra-aareJaSear shall bo ^ aU 

which may e.xtend to ten years, .md shall also he liable to fin . 

COMMENT. 

When the consent »< «'» 7“ 

section. ^''-thoconsent« ,, 

1. •Consent.’-Sees. 90, «<?«>• 

2 <0uicl. with cWW.'-S««-3>*- 

PKACTICE. 

PvMeuea -Prove the same points «« required in s. 312; and farther d mart 
h, as^Srf that the woman did not consent to aueh abort,on. 

a».W .J o( 1.1 <1«. m- '■ ■ 

* jr. i 3f. 27^ tVMlifrlfV. ** oow rppe*W. 

* Pm Gum^', J-s «n • f.t m.p.,». .HP. 
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Procedure.—Not cognizable—Warrant—Not bailable—Not compoundable— 
Triable by Court of Session. 

Cliarge-—I (notne avd office of Slagishale, etc.,) iereby cbarge you (name of 
iTie accused) as folloTrs:— 

That you, on or about the-day of-, at —, you voluntarily caused AB 

(the woman who miscarried) then being with child to miscarr}' without her consent, 
such miscarriage not beinc caused by yon in good faith for the purpose of saving 
the life of the said AB, and thereby committed an offence punishable under s. 313 
of the Indian Penal Code, and within the cognizance of tho Court of Session (or 
the High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 

314. Whoever, with intent to cause the miscarriage of a 
woman w}»ich child,* does any act which causes 
reath caused by ^hc death of such woHian, shall be punished witli 
(oc.-ui^e miscarriage, imprisonment of cithcr description for a term 
which may extend to ten years, and shall also he 
liable to fine; 

and if the act is done without the consent- of the woman, shall 
T /«..4 j > -. 41 . he punished cither with transportation for life, 
out woman’s eonent. Of \ntli thc punishment aDovcmcntionofl. 

Explaantwn.^lt is not essential to this ofTence that tho offender 
should know that tho not is likelv to cause death. 

C O Bf M E N T 

This section provides for the case where death has occurred in causing mis¬ 
carriage. Under it it is immaterial whether the woman was pregnant or not and 
whether the act done was or was not intended or bnown to rausn her death. 

This species of homicide may be committed involuntarily, that Is, in the 
Jangu.igo of tho Code, by a person who does not intend to cause (or think it likely 
that he will cause) death by the act which he does If A, intending only to rauso 
miscarriage to Z, involuntarily does an act which causes her death, he is liahlo to 
punishment under this section. And he is thus liable whether he acts with caution 
in order to prevent risk to Z'a life, or whether he acts rashly or negligently. Even 
if he takes such precautions that there is no reasonable probability that Z’s death 
will bo caused, and if the medicine is rendered deadly by some accident which no 
human sagacity could foresee or by some peculiarity in Z’s constitution, such as 
there was no ground whatever to expect, A will be liahlo to punishment under this 
section for causing death by an act done with intent to cause miscarriage. * 

1. ‘Intent to cause mucarriage of a woman with chilif.’—Even though Die 
woman is not pregnant, yet if tho death is causetl by administering a drug under 
the belief that she was so, the offence will probably come under this section. Wliere 

a husband procured eul"‘--* *- . 4 4 ,; , 

it for the purpose of pr ■ - • ■■ ■ 

although in reality she ■ - ■ .. 

sras guilty of manslaughter. * 

tMierc a poisonous drug was administered to a woman to procure inl«carriage, 
and it was not proved that the accused knew that the drug was likely to cause 
death, it was held that they had committed an offence under this section.* Tlio 
]'ri5oner. at the request of a pregnanf'woman, who wished to procure abortion, 

« Sr. A Sr. Fre irtiV'lttrrl. flSf/i) U Q. p, p. tVi. 

» TTigidn Oayliir, (IM“) P. & B. SS?. • A'afafietrf fA'js, (IK^) Ifi tV. P.(fV.JCIl. 
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of fho ^^repnnnt fifoio. * ***0u{ck r?ith rlijlil * is liftvinp ronr<‘ivfvl; quick 
cInUV )s ’wkrn the rliilil Jms qwirX'rml/'* 

lifM’u XcM umTcr ftn Kn}{IW» ntnliito ikaf f!m expression * quick rriih 
cliilil' nionns ■rclion f lie vromnn hoji felt the cluM move witkin her. * 


Pll ACTICK. 


t.vjdenc«.—Prove (1) fImf tlm womnn vros wit h rliilil: or (If nmlcr ike scroml 
clnuse) tlmt slie WAS qnirV. With rliiW. 

(2) Tliat the <11(1 ^omc net likely to row*!' a mlscArrio/Je, 

(."t) Tljnt ho iliil I'o voluninrily. 

(4) That aneh won\an <1wl miscarr)* in consequence, 

(5) Thai puch tniscarriftjie wns not rftnsetl in poo»l faith in order 1o savo the 
woman’s life. 


Procedure.-—^’'ot cojjnixaWc—^Wnrmnl—Bailahle—Kot compoiindahlc— 

Tnnhlc hy Court of Session, 

Chwee^I (iMiiir o/.V<- oj ele.,) linrol.y rliargo yon [mm 

tif the firci/scrf) ns follows:—■ 

Thftt you. on or nhoiit the-day of— 


^ at——^s'cluntarily caused {name 


fho coRnizanco of the Court ol Session for lligh * --m chanre 

And I heteby direct tlint yon Im tried liy tire ..aid Court on tiro said c a^ 

Pu»t,I,m..t.-Tn airanling rumataent -Ircro a ivo«an l-» 
to miacarty.it alrould not!«. totitoften bat ‘ o I gb J o ^ung 
to hide bet ebame, abould, at the risb . i ,.j y,. tij, jnstitntiona of 

under the jeculiar eircumslancca m ■nbic i ■oatU tbe seducer of a 

aodety, commit an oneneo in any reapect o! lU 
young girl, or married yoman, who to cover her crime ebomo cau.e 

miscarry.”* i_ > .* 

313 . Wioover eon.inits the offence 

ceding section OTtlioiitllie consent 

the—1 IS 01 

Tfomftn’B consent. Siiall be Pumsl far a term 


wtb imprisonm 
which may extend to ten years, 

COMMENT. 
Wi. 


{or a term 
r fine. 


C. consent of tbo woman is not taben^o o|®« S 


■nder s. 313 such person as 
oth ptmished. 


wall as tho woman who cauaea nomoii i« .. 

1. 'Consent.*—Sees. 90, 

2, * Quick with chiW.*-~See a. 312, 9upra. 

practice. ' 


„„ dccAo «»aiT«. 1 of 43 fiw. in., 
» if. & 3f. 2?S. wKich i» now repoft>a. 

* per flumer, S., in Annt Wi/chfritif, 34 <}, 

( 1838 ) S C-* 26 i. ^ 

' t 11811 ) 3 Cfttnp. 
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Procedure.—Kol copnijoWc—W'Annnl—^Not Nol comrotmclaWc— 

Tri*Wo by Court of Session. 

Cbirge.—I (rowc orrf o^re o/ MagitUatf, tic.,) foieby charge you {name of 
the aeented) as follows 

That you, on or about the — day of -, nt—, you voluntarily cause<l AB 

(the woman who miscarried) then being with child to mlscarr)* without her consent, 
such miscarriage not being caused by you in good faith for the purpose of saving 
the life of the said AB. and thcrebj* committed on ofTenco punishable under .s. ,313 
of the Indian Penal Code, and within the cognizance of tho Court of Session (or 
the High Court). 

And T hereby direct that you be tried by the said Court on the said charge. 

314. "Whoever, iNith intent to ennse the miscaniagD of a 
woman wliicli child,* docs any act whicli cause.s 
Dftth etu*M by death of sucli woman, shall be punished with 

act <innci vitn intent . . , f ‘,t • i* e j 

toe-amemMcarrioge. imprisonment of Cither description for a term 
wliich may extend to ten years, and shall also hf 
liable to fine; 

and if the act is done without tho consent- of the woman, shall 
Ti.. i j - ..I. be punished cither with transportation for life, 

oat«oinan*iicr,r«ent. Or With thc pumslimcnt abovementioned. 

Erphvnlion,^ Tt is not cs.sential to this offence tlint tho offender 
should know that tho not U likely to oaii.^o dontb. 

COMMENT. 

This section pro\ides for thc ca«tc where death has occurred in causing mis¬ 
carriage Under it it is immaterial whether the woman was pregnant or not .and 
whether the act done was or was not intended or hnown to causo her death. 

This species of homicide may he committed involuntarily, that is, in tho 
language of the Code, by a person whe does not intend to cause (or think it likely 
that he will cause) death hy the act which he does. If A, intending only to cause 
miscarriage to Z, involuntarily does an act which causes her death, be is liable to 
punishment under this section. And he is thus liable whether he acts with caution 
in order to prevent risk to Z’s life, or whether he acts raslil}’ or negligently. Even 
if he takes such precautions that there is no reasonable probability that Z’s death 
will bo caused, and if the medicine is rendered deadly hy some accident which no 
hnman sagacity could foresee or by some peculiarity in Z's constitution, such as 
there was no ground wbatover to expect, A will be liable to punishment under this 
section for causing death by an act done with intent to cause miscarriage.' 

1. ‘Intent to cause miscarriage of a woman with child/—Even though the 
woman is not pregnant, yet if tho death is caused by administering a drug under 
the belief that she was so, the offence will probably come under this section. "Where 
a husband procured 'f • < 

it for the purpose <' ■ • . ' • I 

although in reality ■ ' • ’ '■ . , 

was gnilty of manslaughter. * 

Wliere a poisonous drug was administered to a woman to procure miscarriage, 
and it was not proved that the accused knew that the drug was likely to cause 
death, it was held that they had committed an offence under this section.® The 
prisoner, at the request of a pregnantfwoman, who wished to procure abortion, 

* JI. & 3r. 280, gee ITAjVcXt/rfJ, (18C0) 24 Q. B. D, 420, 

* irilffom OayJor, (1857J D. & B. 28?. • ATofflfZonrf Coyr, (16C8) 10 W.B. (Cr.)CII. 
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Trmliln liy Court oF Session. 




Charge* T nmf ajjiff' nf Magi$ttaiey efe.,) hofo))V clmrcR you (nfluic 

ns follows;— ^ / . b j \ 

lliftt. you, on or aLouI the-—ifay of-, ai-.vohmlarily caused (rflWFf 

oy the froHion) t ncn Ijpinp w»tJ> cldM 1o miscanj', micI» iwwcam'ajre not being caused 
by you in pood fnith for tljo ]rtiri>05e of navinp the life of tlic said—, and thereby 
committed on ofTonce imnishnWo under g. 312 of tho Indian Penal Code, and within 
the copniianco of the Court of Session (or Higli Court). 

And T hereby direct that you be tried by the said Court on the said charRc, 
Punishrawt.—In awarding punishment where o woman has caused hereelf 
to miscany’, it should not bo forgotten that " t]»o high casto young widow, who, 
to hide her eimme, sltould, ot the risk of life, cause liorself to miscarry docs not, 
under the peculiar circumstances in which she is placed by the institutions of 
flociety, commit au offenco in any respect of like criminality with the seducer of u 
young girl, or married woman, who to cover her crime should cause such woman to 
miscarry. ” * 

313. Whoever conuitits tbe offence defined in the last pre¬ 
ceding section "withont the consent* of the woman, 

ago*”*w*i fhTu^* "'hetlior the woman is quick with child - or not, 
■nojuan's consent, shall be ptinislted wtli transportation for life, or 
tvith imprisonment of either description for a term 
which may extend to ten years, and shall also be liable to fine. 


COMMENT. 

When tlie consent of the woman is not taken tho offence comes under tba 
section. When the consent is taken then e. 312 applies. Again, under this section 
the person procuring tho abortion is alone punished; under s, 312 such pewon 
Well as the woman who causes herself to imscaiTy are both pttnished. 

1. ‘Consent.*—Sees. 90, sttpra. 

2. ‘Quick with chnd,*“~See8. 312, sfqjni. 


PRACTICE; 

Evidence.—Provc the same points as required in s, 312; and further it must 
be established that tho woman did not consent to Biich abortion. 


1 if, & Sf. 278. decided under s. 1 of 4.1 GfO. III., f> 

» Per Guraej*. J., in .4w«f Trs«Jk«I<y, wKicb is now repealed. 

(1838) 8 C. A P. 2fl2, 2fi4. * 1st Jlep.,«. 

, * ^noB., (1811) 3 Camp. 76, This cm© 
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murder; and the mere existence of a possibility that something might have been 
done to prevent the dcatli ^ill not render it the less a murder. 

PRACTICE. 

Evidence.—Provo (1) tlmt the ^voman was with child. 

(2) Ti»at the accused did an act, before the child was born, calculated to 
prevent the child from being born alive, or to cause it to die after its birth. 

(3) That such act was done by the accused with that intention.’ 

(4) That such act was done, not in good faith, for the purpose of saving the 
mother’s Itfe. 

(5) That the child was horii dead, or died after its birth. 

(C) That such death was caused by the nbovementioned act of tho accused. 

Procedure.—Not cognizable—Warrant—Not bailable—Not compoundable— 
Triable by Court of Session. 

Charge*—The charge should describe the act by which the accused intended 
to prevent the child being born alive, and should also state that the act was not 
caused in good faith for the purpose of saving tho mother. ^ 

J’orm.*—I (naiMc and offica of Magistrate, etc,) hereby charge you [name of 
the accused) as follows:— 

That you, on or about th e day of-,at-, did an act, to wit-, to 

XYbefore the birth of her child,with tho intention of thereby preventing that child 
from being born alive [or causing it to die after its birth), and by that act did 
prevent that child from being born alive [or caused it to die after its birth) and the 
said act was not done in good faith for the purpose of saving the life of the mother» 
and thereby committed an offence punishable under s. 315 of the Indian 
Penal Code, and witbm the cognizance of the Court of Session [or the High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 

Cau^m death of TOoevei does any act under such cir* 

(luick’uabot? child cumftanccs that if he thereby caused death he 
by act amounting to ^*ould be guiltv of culpable homicidc, and does 

culpable homicide. , -it i 

by such act cause the death of a quickr unborn 
child, shall be punished until imprisonment of either description 
for a term which may extend to ten years, and shall also be liable 
to fine. 

ILUUSTEATIOX. 

A, knowing that he is likely to cause the death of a pregnant woman, does an 
act which, if it caused the death of the woman, would amount to culpable homicide 
The woman is injured but does not die; but the death of an unborn quick child 
with which she is pregnant is thereby caused. A is guilty of tlie offence defined in 
this section. 

COMMENT. 

''Tb.'o __* ..U.fJ-,- 1- *U.,-1. ,J 


prtuio uvUuLiuu, ii Duueit*!' were u iivmg jiersou, wm, u uoneto a quick unborn 
child, whose death is caused by it, constitute the oifence here punished. If a person 
strikes a pregnant woman and thereby causes the death of her quick unborn child, 
he will bo guilty of the offences here defined, if the blow was intended by him to 


> (1865) 3 W. R. (O. L.) 6 . 
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obtaimd for her a poismoas dreg. He to«w t!w purpose for ivhich eho wanted 
L w 1 m that purpose, ho was unwilling that she shouia 

use It, and he did not admitaatcr it to her, or cause her to take it, ■ She however 
took It for the panose assigned, and died in eonsegaence. It was hold that S 

S“ 0^0 w2m° W” tt' 

■ u ■ “PT”*’ “Od inteffigentlj pVen 

f ‘’‘O «»“'«• « A kiil, Z by administering abortivls to 

her vwtli the knowledge that those abortives are likely to cause her death, he 
IS guilty of culpable homicide, which will he culpahle homicide, by consent if Z 
agreed to nm the risk, and murder, if Z did not bo ngteo. 

As to the definition of ‘ consent ^ see a. 90, supra. 


PJiACTtOE, 

Evidence.—Provo {]) that the woman was with child, 

(2) That the accused did an act fo cause miscarriage. 

(3) That he did eo with that intention. 

(4) That BUoh net caused the death of the woman. 

(5) (If the case comca under the eecond clause) that such act was done hy the 
ficeused without the consent of tbo woman. 


Procedure.—Not cognirable—Warrant—Not bailable—Not eompoundable— 
Triable by Court of Session. 


Charge, —I (name and office of Magistfcte, e(c.,) hereby c.^arge you (name of 
(he accused) as follows 

That you, on or about tho—day o f. » at—, with intent to cause fee 

ttuscarrfage of (name of the u-oman) did a certain act, to wit—, which caused the 

death of the said-, and thereby committed an oilenco punishable under s. 314 

of the Indian penal Code and within the cognizance of the Court of Session (or the 
High Court). . .h .» , 

And I hereby direct that yoii be tried by the said Court on tho said charge. 


315. Whoever before the birth of any child does any act 
Act done with m. Trith the intention of thereby proyenting that 
toot to prevent chiM child from being horn alive or causing it to die 
tS‘cfm'?'it*tra” its birtb, and does by such act prevent that 
»Koc tirth. ohiid from being born alive, or catifes it to die 

after its birth, shall, if such act be not caused in good faith* for 
the purpose cf saving the life of the mother, be punished with 
imprisonment of either description for o term which may extend 
to ten years, or ^rith 5no, or witli both. 


COMMENT. 

The offence which this section pmiishw is the injury to tho child’s life. 

Any act done with the intention here mentioned which results in the deatnifr 
tion of tho child’s life, whether before or after its birth, is made punishable. 

1. * Good faith.*—See a. 53, supra, 

English law,—If a person intending to procure abortion does an act which 
causes a child to ba bom eo muob earlier than the natural time, that it la bom Jn 
a atate much less capable of living, and afterwardLs dies in conseijuence ohis 
to the external world; the person who by bis jmscoadact so bruips the ‘^hjW 
the worid, and puta it thereby in a eituation in which it cannot hve, u guiJty ox 


> rrr/toflT. (iBSS) SI L. J. (>f. a> Be* JTini'art CayXer, (1857) D. & B. 588 
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murdor; and tho mere existence of a possibility that gomething might have been 
done to iircvcnt tho death tnll not render it tho less a murder. 

PRACTICE. 

Evidence.—Provo (1) that the ivomnn teas ivitli child, , 

(2) Teat the accused did an act, before the child was bom, calculated to 
prevent the child from being born olive, or to cause it to die after its birth, 

(3) That such act was dono by tho accused with tliat intention,' 

(4) That ,such act was done, not in good faith, for the purpose of saving tho 
mother’s life. 

(5) That the child was horn dead, or died after its birth. 

(6) That such death was causwl by the abovementioned act of tho accused. 

Procedure.—Xot cognizable—Warrant—Xot bailable—JCot compoundoblo— 

Triable by Court of Session. 

—Xfae charge should describe tbc act by which the accused intended 
to prevent the child being born alive, and should also state that the act was not 
caused in good faith for the purpose of saving tho mother. * 

Form .—I (name and office oj Magiftrate, etc,) hereby charge you (name of 
the accused) as follows :-~- 

That you, on or about the-day of-,at-, did an act, to wit-, to 

XYbeforc the birth of hir child,with tho Intention of thereby preventing that child 
from being boro alivo (or causing it to die after its birth), and by that act did 
prevent that child from being born alive (or caused it to die after its birth) and tho 
said act was not done in good faith for tho purpose of saving the life of the mother, 
and thereby cooimitted an offence punishablo under s. 315 of tbe Indian 
Penal Code, and within the cognizance of the Court of Session (or tho High Court), 

And I hereby direct that you bo tried by tho said Court on th© said charge. 

316. 'WTioovcr does any act under such cir¬ 
cumstances tliat if he thereby caused death he 
would bo guilty of culpable homicide, and does 
by sucli act cause the death of a quick* unborn 
punished witli imprisonment of either description 
for a term which may extend to ten yeare, and shall also be liable 
to fine. 

intUSTBATION. 

A, knowing that he is likely to cause the death of a pregnant woman, does an 
act which, if it caused the death of the woman, would amount to culpable homicido. 
The woman is injured but does not die; but tho death of an unborn quick child 
with which she is pregnant is thereby caused. A is guilty of tile offence defined in 
this section. 

COJIJIENT. 

This section punishes offences against chQdren in the womb where the preg¬ 
nancy has advanced beyond the stage of quickening, and where the death is caused 
after the quickening and before the birth of the child. Any act or omL^sion of such 

a nature and done under such circumstances-* 1 - • i « • _ - • • 

pable homicide, if the sufferer were a living ' ■ . , ■ ■ 

child, whoso death is caused by it, constitute ' . ■ ■ ' '' . 

strikes a pregnant woman and thereby causes the death of her quick unborn*child, 
he vrill bo guilty of the offences here defined, if the blow was intended by b*ra to 


Caiauig death oi 
quick unborn child 
bj act amounting to 
culpable homicide. 

child, shall be 


* (1865)3W.R.(Ci‘. L.) 5. 
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Sly tt'cTusTiM" ™'‘>” !«'«ve to he 

1. * Quick.*—^cfl (1.3I2> eupra^ 

PRACTICK. 

Qmtlbnwflmnn w/i., icitJt ckiW. 
ml it t« firatii nf sudi child 

. -f. ^ umicf w/iicf, Bwh net wn., done, n-cro such as tc 

inaKnth^rrnsfxl puiltyojculpnhlehomicid**,if tlcatliImtl heenrausoci, fSoos. 300). 
(•() ihnt Ruoh act dul cause the death of tho quick tinhnm cliskl. 

rp ■ co^nizaWo—'WftfTftijt—-Xot haifahlo —Kot corapouadablo— 

Tnablo by Court of Session. 

Charj*.—I (m*ne and ofjire of Afaphlmle, clc„) hcroW charge you (name of 
the acottsed) na follows j a j \ j 

Tliat yoUj on or about tbo—day of——, at- — , did an act, to wit-, 

Mu«er ofrcum^tenccs, to <ri t— . that if you theroby caused death, you will be 
piilty of culpable homicide, and did by such net c.iuso tho dt\ath of a quick unborn 
child of Xy, and you tliorpl»y committed an offence punishable under s. 316 of 
tho Indian Penal Code, and ivitlun the cognizance of the Court of Session (or the 
ITigU Court). 

.And I hcroby direct that you bo tried by the said Court on the said charge. 


317. M'lioovor, being tlio /ntber or mothor * of a cbiJd zjndor 
rcwiire ft n (1 twelve year;?,- or Jiaving the car© of 

ni..nCi'”n“ o( sdcli child, shall expose or leave siioli child ia any 
"''*^** ’’dention of wholly abandojiing 
mront such child,’ shall he punished with imprisonment 

“'■ms ci>™ ot ii. (,f eitlier description for a term which may extend 
to sovon years, or with fine, or with both. 

}ixplamtion'.~'Ihh section is not intended to prevent the 
trial of tho offender for murder or culpable homicide, as the case 
may he, if the child die in consequence of the exposure.‘ 


COMMENT. 

Object,—This Bcction ia intended to prevent tb© abandonment or desertion 
by a parent olbis or her children of tender years, in such a manner, that tho children, 
not being able to take care of themselves, may run the risk of dying or being injured. 
It does not apjly whea children are left under the car© of others. * 

... ;■ •• . *’ ©.Tposed and no death supervenes; 

j{^ . ■ . ■ ■ • . • .be under a. 301.^ The offence h? 

comx' • ■ ■. • • • jer or risk of danger arises to the 

child’s life. 

Ingredients.—^Tho section has three eaaenliala— 

1. The person coming within its purview must ho father or mother or must 
have the cate of the child. 

2. Such child must be under the age of twelve years. , ' 

3. The child must have been ejcposed or left in any place with the intention 
of wholly abandoning if. 


1 sf. & 3r. 2R3. 

t pfl.tni f/an'ani. (187J) 10 W. Xi. (Cr.> 
l2 • JiluMvmat S'fiatm, (1872] P, B. JTo. 33 
of *1872; iftnafimmnl Bhuran, (1877) P. R. 


No. 6 orj878; Sfufsnmtnaf B^agan, (1878) 
P.R. No. 4 of 1879. 

• Sanni, (1879) 2 All. 249. 
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1. MMieerer btini; the father er mother . .or haring (he cart oftueh child/— 

llolh arc l’Oun«l In cf duty, and this equally wlicther tl.e cliiM I'C born 

in wfxljofV or I-** >n<*j:Jtimatc. An infant rr*|uirinp nurture, or a child uf tender 
jriiYfi, «ill onlinanly be in (he Immwliatc charge of the mother, the father’* duly 
brmc that of ^TOM'hr.g for both the mother and (he ons^’ring. The person who 
ha» the imm^Hljate care of the child ia the penon contcniplatwl. A parent who i* 
ab“ tit, but «ho hn^ ]>^o^ jd<d duly for the inaintenanc*' and protection of Ida child, 
''ouM not be cnnunally a!i«wrratde for ita al'aiidonment by the person in whoso 
charpe he had If It U. The offence con»i*ta in the desertion of the child by a person 
wb<'t* boun'l by nature to support and protect it, or who has taken on himself 
that duty, whether by adopting the child, or by way of contract with the parent, 
tr in some other way.* Any person teceixing an infant from its mother on the 
undfrstnnding that the mother ne\erde«m*<! or wished to have it back again, must 
be regarded as n person haxing ibe care of it. The mother of n nevxly Imni child. 
With a xicw to di‘|*OJc of it, ga\c it to her *i«(ef who rarriefl it b) a I mm and left 
It in a compartment. The child was found wraj»pcd up and a bottle of milk was 
left by Its side. It was held that the mother was guilty under this section and s. 10?, 
and her sister under this section only. * 

2. ‘ Age of Iwehe yeari.*—Twelve years ts fixed ns the period under which 
n child cannot be abandoned. 

3. ‘Expose or leave such child in any place with the intention of wholly 
abandoning such child,*—Thenord ‘eiiKi’e' mean* to physically put outside, so 
that such putting outside in\ olve* some pli>sical n«k to llic person put out. Ifaviug 
reference to a cliild, it would rijAan putting il somexehcrc x'hcrc it could not receive 
the protection nccev«ar)‘ for its tomler age. na, lor instance, putting it outside the 
houM‘, niiereln it ixould be cxpo*od to the n.«k of climate, wild beasts, and the hko. 
The ex\'U«urc contemphatctl by the Code is one by which danger to life may immc* 
diatvly en«uc.’ iiut the .^Indras High Court has held that it is not necossary* that 
the exposure and Abandonment must bo under such circumstances as to endanger 
the life or the Ijinlth of tlio child The only mtention required to complete thy 
offence ts an mtention of xx Lolly ahondonmg the child. * 

‘Leave.’—As this wonl comes m immediate juxtaposition uith the xvord 
' c.X]>ose ’ the word ' leaving ' means leaxing m ii sense rjusdcin generis as thy 
cxjxjsurc, ami indicates an offence only slightly tUstinguishnblo from exposing. 
It cuiiiiut mean leaving in the large sense of abandonment, but must bo construed 
in btntt connection with the word ‘exposure.’ The iiarrowuc construction of 
the words ' cijioso or leave ’ is much strengthened by the insertion of those strik¬ 
ing words ‘ in any place,'* “ In order to make the ‘ leaving ’ of a cliild an ofleney 
under s. 317.. .the child must be left icilhout jfrolcctton. 1 think this is clear in 
the first place because the word ' leave ' being coupled in that section with the 
word * expose,’ must on the principle ‘ npgctlur cx soctm ’ bo considered os to some 
extent taking its colour from the word ‘ expose,’ and must be construed as meaning 
leave under circumstances more or less resembling those of an exposure. 1 
think this is clear further from the intention which is expressly required by the 
section to constitute the oflcnce. Tliere must be an intention wholly to abandon 
the child : now I think an intention wholly to obandon the child means something 
more than on intention to go axvay from it and never to return to it. The 
phrase ‘ to abandon a child ’ in its ordinary acceptance means something more 
than merely to go away from it. In fact it seems to mo that here again the idea 
of leaving without protection comes in.”* 


» 3L & a 284. 

* Crippa, (1016) 18 Born. L. It. 0J4,3 Bom. 
Cr. C. 217. 

« Jltrchia, (1800) 18 All. 361, 366. 


* Boya Sunkulamma, (1800) 1 tVeir 331. 

* JfircAia, sup, 

* For Fitzpatrick, J., in JJimamnuit 
BkuraH, (1877) P. R. No. 6 of 1878. 
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‘ With Iho Intention of wholly abandoning tho chJM.’—Tinf pst of the offence n 
the exposure ot Iravine ivilli inlention (o n-JioIlp nbumlon, and (),o manner of 
exposing or leaving imd the comwiaences lifclely to ensue ntc not essentia! initre- 
dients. though tltcy may ho taken into consideration in passing the sentenffl.* 
iho legislature looks to the intention of the neettsed rather than to the 
coasequcnccs of the net done. Where a woman abandoned her .neirly-bom 
ctiiW fiy leaving i t m a place which wna ijiiifc close to a village and near a pnhlio 
road, and the child wns soon discovered, it was held that she was guilty of this 
oUcncc.* iV woman, mother of an illegHimiitc child, six months old, left it in 
cliargo of a Wind woman ssyingahe would soon return. She svent away to another 
Village anti tlidnot return; ami apparently ahr never intended to rctora. Ifc was 
held that she could not ho convicted under this section. ^ The accused, a married 
■n’omnn, eloped leaving her child, one and n half months old, in the house of her 
husband. Jt ttas held tlmt this was not a *' leaving with the intention of wholly 
abandoning the child,” * 

A, the mother of a child five weeks old, and B*put the child into a hamper, 
wrapped up in a shawl and packed with shavings and cotton wool, and A, with 
the connivance of B, took the hamper to n railway station, paid for its carriage, 
and told the clerk to send it to 0. She said nothing as to the contents of the 
hamper, which was delivered to the father of the child at G. The child died three 
weeks nftcrwartla from causes not attrihutaWo to the conduct of A and B. It was 
held, that they were guilty of abandoning and exjwsing the child. * A woman who 
was living apart from her husband, and who had the actual custody of the child, 
brought the child, nnd loft it at the father's door, telling him she had done so. He 
knowingly allowed it to remain from about 7 r.M. fill 1 A.sr., when it was removed 
by n constablo, tho child being tben cold and stiff. It was held that though tho 
father had not had the actual custody and possession of the child, yet, as he was 
by law bound to provide for it, his allowing it to remain where he did was an aban¬ 
donment and exposure of the child by him, whereby its life was endangered.® 

4. Explanation.—The explanation indicates ** xvith much clwrncss the 
scope and purview of the section and the nature of the evil agajnst which it sought 
to provido. Tbofc explanation provides for the case of injuries actually ensuing 
that tho guilty person shall be punished for the injury so inflicted according tp the 
circumstances under which tho injury is done, t.e., for murder or culpable homicide, 
aa the case may be.”^ Though the death of the child may not ensue the offence 
day amount to an attempt punishable under e. 807. See ill. (It) to that section. 

5. * If the child die in consequence of (he exposure."~This espmsion 

meaim ‘dies from cold or other resultof c.Tposure.’ Hence, where a new-born child 
was exposed, and it died after, but not, except remotely, on account of its exposure, 
the mother was acquitted of murder and convicted under this section.® Where 
a woman deserted her illegitimate child of ten days old, but under circumstances 
in which it could and, as a matter of fact, did, obtain food, and the child died after 
four days from natural causes, it was held that the mother could not be convietctJ 
under this section.® _ 

PBACTICE. 

Evidence.—Prove (1) that the child is under twelve years of age. 


^ Jnialie, (JSOl) 24 Mad. 002; MttMi. 
Ifantee, (1806) P. R. No. 23 of i860 ; Muasam- 
mat Jtam Dat, (1870) P. B. No. 18 ol 1870; 
Mtuavniat K^tro, (1872) P. B. No. 35 ot 
1872 i MuMumrmt JJha^aHt (18781P. K. ^ 
o! 1870. 

a Kanian, (1903) 23 A W. N. 43 
* M«rcA«a, IIS06) 18 All 301. 


• jlfiufammat jBhuraa, (1877) P. B. No* 
a of J878; JUutsammat iiAa^n.Sap. 

• rothinyham. (1870) L. B. 1 a C B- 222. 

• (1871) L,Jt>IC. a B. 311. 

^ Per BUir, J., ia Jlireita, sun., p. 366. 

• Khodabuz F<ihter» (1868) 10 W. B. (Cr-/ 
62. 

• Jeonj. (1693) 13 A. W. N. 100. 
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(‘2) That the accused is the father or mother, or person having the care of 
that child. 

(3) That he c.xposcd or left such child in the place in question. 

* (4) That he so exposed or left the child with the intention of wholly 
abandoning it. 

Procedure.—Cognizable—Warrant—^Bailable—^Not coin 2 )oundablc—Triable 

by Court of Session, Presidency Magistrate or Magistrate of the first class. 

Charge.—I (nomc und office of Mogistiate, etc.,) hereby charge you (name of the 
accused) as follows :— 

That you, being the father (or mother or having the care) of o certain child 

under the ago of twelve years, to wt- ; of the age of-years, did expose or 

leave the said child in a certain place, to wit-, with the intention of wholly 

abandoning the said child, and thereby committed an ollenco punishable under 
s. 317 of the Indian Penal Code, and within the cognizance of the Court of Session 
(or the High Court). 

And 1 hereby direct that you be tried by the said Court on the said charge, 
318. WJioover, by secretly burying or otherwse disposing 
Cooceataeni ot child,* whether such child 

birth by .scret dia- dio bctoro or after or during its birth,* intentionally 
posai m dead body, conceals qj endcavoiuTS to conceal tho birth * of 
such child, shall be punished with imprisonment of either description 
for a term which may extend to two years, or with fine, or with 
both. 

COMMENT. 

This section deals with the secret burial of a child. If it is a festus only then 
ss. 312 and 311 of the Code will apply. 

The facihty with which the life of an infant at its birth is extinguished, and 
the temptation to take it away in cases of bastard children, justify such a provision. 

Bentham says that this offence ought to be punished by branding it with 
disgrace. It is commonly the fear of shame which is its cause ; it needs a greater 
shame to repress it. 

! ' " Id. 

3. Intention to conceal the birth of such child by such secret burying or 
disposal. 

1. * Secret burying or otherwise disposing of the dead body of a child.’— 
This lucludos every possible mode of disposmg of the body. It is suiHcicnt if 
the body is temporarily concealed with the intention of removing it elsewere 
when opportunity offered.! 

This section refers to the disposal of a dead body secretly and does not meet 
the case of a person depositing a child alive in any place which is punishable 
under the last section. There must be a secret disposition of the body and an 
offence under this section is not committed if the body is left in a pubhc place.* 
Leaving the dead body of a child in two boxes, but not locked or fastened, one 
being placed inside the other in a bed room, but in such a position as to attract 
the attention of those who daily resorted to the room was held to be not a secret 
disposition of the body.* It was held similarly where the dead body of a child 

* jfl. SulhdcM,(lWO) 13 C. P. L. B. 188 » /«»« (horfe, (i85S) U Cox 41. 

* [1911] 2 iL W. X. 370. 
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wa.? placed on a dung heap quite close to a public road.i But whore 'a wonisn 
threw a cliiM down a privy- ; and where a woman placed a living child in a ulaee 
^ “iscquently ic-visiting that place found the child dead 
and hit it there it was held that this offence was committed. 

It should he distinctly proved that the child was dead at the time of disposal. 
Where a woman, delivered ol a child born alive, endeavoured to conceal the birth 
thereof, by depositing the child while alive in a corner of a field, leaving the infant 

to die from exposure which it did, and the dead body was afterwuiSs iouud in 

the comer, it was held that she could not be convicted of secretly “ disposing of 
the dead body of a child.”* ^ 


No endeavour fo conceal the birtb of a ehild.-Where a woman having 
been delivered of a dead child left it at the place of birth which was in the compound 
of her bouse and told no one about it, she was held to be not guilty of this offence.* 
Ihe accused, being pregnant with an illegitimate child, went to the village jungle 
for purpose of nature and there, in the presence of another woman, gave birth to 
a child which died immediately. The dead body was left on the spot where tbo 
birth took place and was there discovered two or three days afterwarils. It was 
held that the mere leaving of the body where the birth took place did not constitute 
an offence under this section as it did not amount to a secret disposal.* 

A woman was delivered of a child, whose dead body waa found at her father’s 
house in a bed among the feathers. There was no evidence to show who placed 
it there, but it being proved that the woman had sent for a surgeon at the time of 
her cor^nement, and had i>repared child’s clothes, tho Court directed an acquittal 
on a charge of endeavouring to conceal the birth.’ 

‘Child*’—Under this section it is sulHcient to show that a ’ child ’ was born 
and that it waa sufficiently developed to have lived if born alive.** 

Concealment of birth of afoetus four months old is noolTeace’; but if tho 
fostusissix*® orsovon^^ mouths old its concealment is an ofleuec. ” This offence 
cannot bo committed unless tho child had arrived at tho stage 0 / iDslurity at the 
time of birth, that it might have been a living child. It is not neewstiry that it 
should have been born auve, hufit must have reached a jwriod when, but for soiue 
accidental circumst-auces, such as disease on the part of itself or of its mother Jt 
migUt have been bora alive. There is no law which compels a woman to proclaim 
her own want of chastity, nu<l if eho had miscarried at a time when the feetus was 
but ft few months old, and therefore could have had no chance of life, you could uet 
convict her upon this charge. No specific h’ant can bo «9signed to the pewtx’ 
w’hen the chance of life begins, but it may, jierliaps, bo safely assumod that under 
seven months the great probability is that the child would not ho bom alive." * 
But in ft later case it has been laid down that the word ‘ child ’ is not to bo limited 
to a child likely to live or likely to die, but that as soon as the fmtus Imd the outward 
appearance of a ohiM it is auUicient. A feutus not bigger than a man's finger, bat 
having theehapo ofa.child was, thcrefoR*, held to bo ‘ a child.'** 

2. ‘ Whether such child die before or after its birth.’—-The offence 
this section is m respect of concealment of birth by a secret disposal of the dead 
body of a child. It is, therefore, not material whoa such child died. 


‘ Jliuamfnat UalAfOicari, {1U13} I*. 'V, Jl. 
{O.) Xo. 20 vf 1013. 

* £liiah<ih Cornwall, (Ibt7} It. & It. 336; 
J,n» Coxht'ii. {ISIS} 1 C. i: K. 023. 

» Unj\u. (JSSO> 4 Coi 447- 

• JTajr. {IS07} lu Uoi 4iS. 

* jMlna, (ISW) Uarop. Or. C, 

• JJl Sjrojvau, (tWSj 1 X. L. It. W; 

2It.Piara, {lSs3}SC.r. 1. IL (Cr.)29, when: 
jt trl<l *£» coauary, itom- 

» Szra* (1630) 4 t’. L P. 3i«. 


♦ fia’finlvn* /ituti/u, (IbWj I ISom. h- f’- 

163{J/. .Vrj, (IIV5) t;. b. it. {V. V.) 

♦ {JSGU) 4 lu It. V. Apl». 63. 

*• Katal, {IS3(> Cr. Jt. J*o. <3.7 «f IStlU 
Bjaea Cz. a 7S7; J/etettf, {iSSOj 1 i'. * >• 
1101 . 

*» ^.dSo.tlBSI) 1 Weir 331. 

*• Ptt Kilo, J., in BininviP, (IMl} 6 t»>* 
3SS; mBifaef,(l6S7>t.’C. I'.l-K. 

»» Coimrr, (IMI; 3 C«>x Sf>*k 
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3. * Intentionally conceals, or endeavours (o conceal, (he birth.*—The 
offence becomes complete when the birth, i e., the delivery of a child dead or 
living is concealed by any mcans.^ The endeavour to conceal the birth of a child 
by a secret disposition of the body must be by putting it into some place where it 
is not likely to be found. Placing it in au open bos in the prisoner’s bed-room, 
and afterwards, on enquiry by the medical man, informing him that the child was 
in the bos where it was found, was held to be not a secret disposition.® The 
evidence of a secret disposition consists in the situation in which the body is 
placed.® If any concealment or disposition of the dead body of a child is made, 
it docs not matter whether it be final or temporary.* Where, therefore, a woman 
placed the dead body of a child between a bed and a mattress,® or placed it 
upon her bed and covered it over with a petticoat,® it was held that this offence 
was not comniitted. If the mother causes the body of her child to be secretly 
buried ^nth a view to conceal the birth, the offence is complete even though she 
may have previously allowed the birth to be known to some other persons.® 

Abetment.—Where the accused gave her new-born illegitimate dead child 
to a woman with instructions to dispose of it secretly, and the latter carried out 
the instructions by throwing it into a river, it was held that the accused was not 
guilty of the substantive offence under this section, though the facts more appro¬ 
priately came under the definition of abetment.® 


PRACTICE. 

Evidence.—Prove (1) the birth of the child. 

(2) That the child died either before, during, or after, its birth. 

(3) That the accused buned or otherwise deposed of the dead body. 

The accused should have done some act of disposal of the body after the child 
was dead.® The dead body must be found, and identified as that of the child of 
which she is alleged to have been debvered. 

(4) That such burial or disposal of the body was secretly done. 

(5) That the accused thereby intentionally concealed, or endeavoured to 
conceal, the birth of such child. 

Mere proof that a woman was delivered of a child and allowed two others to 
take away its body is insufficient to sustain an indictment against her for conceal¬ 
ment of birth.'® 


Pr 
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*er but must be convicted under 


accused) as follows 

That you, on or about the-day of-, 


hereby charge you [name of the 
at-, by secretly burying {if any 


‘ lAtlba, (189S) CT. It. No. 10 ol isajj, 
Uurep. Cr. C. 001} JI/» Pyo .Vyo, {1005) 
U.B.R. (P.C.)27. 

* Sleep, (18G4) 9 Cox 509 

» Brovn, (1870) L. It. 1 a & R. 

2 «. 

‘ i'arnham, (1810) 1 Cox 319. 

* Sarah Golithorpe, (1811) C»r. A 3L 335; 
2 Jloody 211, Jane Perry, (1800) 0 Cox 531. 
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• Koienbenj. (10Of>) 7li J. I’. 2l)l. 

’ Franeti Doujlas, (1836) 1 .Moo(U Cr. C. 
460. 

• Baji. (1895) Cr. R. No. 40 ol 1 Unrep 
Cr. a 775. 

• Barriett Turner, (1839) 8 C. & P. 755 
*• J/ary IVilliams, (1871) 11 Cox C81. 

■» Bmrria Bile, (1871) 11 Cox 080. 

** Siilbalat3hrrnAmmaI,{l900) I Weir331| 
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where ihe Hcoiised faS » Virnutmd he died,* 
not known to the acciiscd, and death «ii 5 ticd»'w!!'''i <? “"’“’'SC'l spleen which was 
of another person by fhroS/« «ieof 1’ • 

region of tho spleen and puntim.d?t n. * *•; him which struct him in the 

ns tho nccnacd bad not the StL ‘‘™S *se.ascd,< it was held that 

iniut}-aswaslikVfo L,„e de^ dca h, or to cause each bodily 

cansing hurt. ^ “""“'“"I was that of voluntarily 

Hair.pnl!aig._p„||i„g „ 

320. Tlie fnlbwing [jin,], „f ^ic' ihsknated iij 

Grioroua hurt. griCVOMS —> 

Firsi.—Kmnsciilation. * 

SccowHy.-Permanent iirivntion of the si-iit of cither e>'o. 

-/- lernmtiQnt pnvntion of the he^iring of eitiier car. 

pJurmy.-'-rtWation of iu»y member or joint. 
ififitf/.—'Destruction or permanent impaairin^ of tlic powers 
of any member or ioint. 

iSio-Mb/.—Permanent (lisliwiirjttioii' of the ]»ead or face. 

ScmmJy .—Fracture or dislocation^ of a bone or tootli. 

/iVyiiMb/.-—Any hurt Avhich endangers iife^ or which causes the 
sufferer to be, during tho space of twenty days, in severe bodily 
pain, or unable to follow liis ordinary pursuits^ 


COJIMENT. 

The authors of tlic Code observe: “ We have found it very difficult to dratr 
a line between those bodily hurts which arc eerious and those which arc sHght. 
To draw such o lino with perfect accuracy is, indeed, absolutely impossible; out 
it is far better that such a Uno should be drawn, though rudely, than that offences 
some of which approach in enormity to murder, while others ate little more than 
frolics which a good-uatured man would hardly resent, should be classed together. 

We have, therefore, designated certain lands of hurt as grievous. We 
have given this name to emasculation, etc., etc.,. .to the fracture and to the 
dislocation of bones. Thus far wc proceed on Bnro ground. But a more difficult 
task remains. Some hurts which are not, like those kinds of hurt which we 
have just mentioned, distinguished by a broad and obvious line from slight hurts, 
may nevertheless be most serious. A wound, for example, which neither emas- 
culates tho sufferer, nor blinds him, nor destroys hia hearing, nor deprives him of 
a member or a joint, nor penaanently deprives him of the use of a member or a 
joint, nor disfi^res his countenance, nor breaks his bones, nor dislocates them, 
may yet cause intense pain, prolonged disease, lasting injury to the constitution. 
It IS evidently desirable that tho law should make a distinction between such a 
woiuid, and a scratch which is healed rriith a little sticking plaster. A beating, 
again, which does not maim the sufferer or break his bones, may he «o cruel as 
to bring him to the point of death. Such a beating, it is clear, ought not to be 


* Bpiagoo Koshpo. (3867) 8 W. R. (Or.) 
20; PunchanuH Taniee, {1866} 6 TV. R. {Cr.S 
07; PMmtti Rnmudu. (1881) Wnr. 3rd 
Edn., J62j Nga Kptn, (1893) J U. B. R. 
{JS02--IS96}, 2J7. 

» Rotrffji, (1872) Unrep. Ct. C. 63, C. R. 


* Fox, {3870} 2 All 622 j liavitiat^l, {l«9l) 
6 C R. L. R. 60. 

« RenrfAiV (I88IJ 3 AJL 691. 

‘ {1883} Weir, Srd Eda, 396. 
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confoundod with a hrui*'', whicJi requires only to Ik? hatlicd with vinegar, and 
of which th" tracer dl«apjH‘nr in a day.*’* 

Thii s'f'ction enumerates eight kinds of hurt ns grievous. TIio term " maim ” 
in the English criminal law will include * hurt.* 

To make out the ofTence of voluntarily causing grievous hurt, there must bo 
some specific hurt, voluntarily inflicted, and coming within some of the eight 
kinds enumerated in this section.* 

1. ' Emasculation.’—The term ’emasculation* means the deprisring of a 
person of ma'culine vigour, castration. Injury to the scrotum would render a 
man impotent A person emasculating liiinself cannot be convicted under this 
section or under s. M9.* A person causing grievous hurt upon his own self does 
not come within the pundew of this section. 

2. * Disfigure.*—-The word * disfigure ’ in this flection, means to do a man 
some external injurj- which detracts from Iiis personal appearance, but docs not 
weaken him as the cutting off of a man’s nose or cars * Where a girl's cheeks 
were branded with a red-hot iron, which left scars of a permanent character, it 
was hold that the disfigurement contemplated by this section was caused.® 

3. * Fracture or dislocation of a bone *—^Tho fracture or dislocation 
of a bone is considered grievous because it causes great pain and Buffering to the 
injured person. The bone fractured may be rejoined or the bone dislocated may 
be re-set, and this is immaterial so far as the offence is concerned. 

Where the accased throw his wife from a window about six feet high, but 
the fall was broken by a weather board fixed just below it and resulted in the 
fracture of the knee pan and in flcvcral small wounds, it was held that the 
offence committed was grievous hurt.® Where the result of a joint ottack by 
several persons on one party was fracture of the arm of the party assaulted, 
the offence committed was held to be grievous hurt and not assault.* 

4. ^ Any hurt which endangen life *“Tbefle words cannot apply to cases 
in which life was not merely endangered but actually taken away. ® 

5. * Causes the sufferer to be during the space of twenty days, in severe 

bodily pain, etc.'—^Thc authora of the Code say : ‘‘ After long consideration 

we have determined to give the name grievous b^ily hurt to all hurt which causes 
the sufferer to be in pam, diseased or unable to pursue his ordinary avocations, 
during the space of twenty days.. .It appears to us that the length of time during 
which a sufferer is in pain, diseased or incapacitated from pursuing his ordinary 
avocations, though, a defective criterion of the severity of a hurt, is still the best 
criterion that has ever been devised. It is a criterion which may, we think, with 
propriety be employed not merely in cases where violence has been used, but in 
cases where hurt has been caused without any assault, as by the administration of 
drugs, the setting of traps, the digging of pit-falls, the placing of ropes across a 
road... In apportioning the punishment, wc take into consideration both the e.xtent 
of the hurt and the intention of the offender.”* 

The Commissioners observe : ” Wc cannot but think that there is reason 
in the exceptions taken to estimating the severity of a hurt by the time during 
which the sufferer is unable to follow his ordinary pursuits, as a rule which will 
operate unequally. The man who lives by daily labour suffers far more by being 
kept from his work for twenty days, than ho who has independent means, and whose 
ordinary pursuits may bo intermitted for that time without causing him any mate¬ 
rial privation. Again an injury to the right hand may in the case of a clerk keep 


* Note Jr, pp 161,162 

* Budri Eoy, (1876) 23 W. R. (Cr.) 65. 

> J/arfAo;Sin-/J,(1878) P. K. No. 22 of 1878. 

* 1st Rep. s. 373. 

* Anta b\n Da^ba, (1863) I B. H. C. 101. 


• Jiva, (1891) Unrep. Cr. C. 558. 

• Samtohvl Stag, (1866) 6 W. R. (CV.) 12. 

• ilarimulhu, [1023] 31. W. N. 790, IS L. 
W. 183. 

• Note Jr, pp. J62, 153. 
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MW OP mnipc. 


[otip. in. 


Iiim from lil« wntl: tor twoiily ilny*. wliicli if it Impprnni |o t),, [,((|,„„j 
of no ronscqnrnw. An injnrr to thr foot nmy prrvrnl ono mnn from follomi!'' 
^«Vw V.'' m n'-''-"*". whir), if it !«,,po„o,! to another mao k 

r.Tiljlr ^ •'•nplnjmpnt rronW not intomtpt l.im at nil. Tim propow,! rriferion 
, .’i" ■' 'iPcwnry nml it will bo tfillicult 

to <!ru.o « brttoo ■ riicmpw fart Ihnl « man l,aa lw„ i„l,oamtal tor twentr 
.lava ,a not anffifirnt, .1 rauat l.o provml llml .Inrinj; that timr hi wn, nnaHr to 
follow l„a onl.nnry jn.r»uil» » An iojiirM man may Im ,,„im rapnble of MIonog 
fill onltimr)- j.iiraiiita long Imfotr twnity .lap nr.- ovrr, and yrt lor tho aalc of 
pormanrat rrrovory or gn-atr-r roar nr romfnrt In- wiilinR to remain a.i a convalw- 
cf'ixi in n ijmpital, I'^pi’cinlly in nt tfi'* pnijfic r-tpensr.* A for 

tnyity prirymn hurt : if U rnnJiniir^ for fiflcfn thy!>, then th*' 

js hurt.* 


In'rp ft mnn wft«i mtirh iujun'<I thnt h" h/id to po to hospital, hut left it 
j«'W/Tf/v of/wv] on thv tiiTnticth <fay, it traji fiofd tfmt that rfai* iropfcf count as 
ono of tho tironty ilnt-s durinR irhirh ho wits nnnble to follow' his ordinary pur- 
Riiits ® W horo tlio ftccn^od cauhiiI hurt to n woman, who rrmainwl in a hospital 
<»hly for poventoon ilnys, out of which ftho was in danger for three flag's, it was heM 
that Jh' had caused grievous hurt.* 


Acts neither intended rer likely to cause death may amount to gttevocs 
hurt even though death Is caused. -w-Wherc there is no intention to eauso death or 
no knosvledgo that d<'atli is likely to ho caused from the harm inflicted, ami 
IS ennseil, tlie nrcusefi wonM be guilty of hurt or grievous hurt according to 
the seriousness of the injurj', but not of euipablc homicide. Where a man receives 
only one fdow on the hen<i and diea, and there is no evidence toshow which of the 
two persons attacking him gave that Wow, neither of the two can beconvicted 
under R. 00 J but both of them can ho convicted of an offence ondcr g.^ 325.^ Three 
men drnie<| with sticks attacked nn unarmed man and inflicted injuries which 
resulted shortly afterwanls in hts death. Tho accused intended to give a thrashing 
to the dfceased L«t did not intend to cause death or to cause such bodily injury 
as they know was likely to cause death, it was held that they were guilty of an 
offence under ». 32G.* The accused wfjo was iK’ntcn by the deceased on the_ 
previous day came across the deceased by chance and gave him a blow oa the 
hock of the head with a hocky stick which he had in his hand at the time and ran 
away. The blow did not fell the deceased. It was held that the offence com¬ 
mitted by the accused was grievous hurt because it would not be safe to hold that 
)je inlejidt'd to do more than cause ^ievous hurt*. 

For further cases on the point see pp 600,691. 

Diseased spleen.—Where the accused puffing the deceased out of a cot. 
kicked him, and struck him on the aide or on the ribs with a stick, whereby the 
deceased, whose spleen was diseased, died, it was held that he had committed the 
offence of voluntarily causing grievous hurt.*® 

Blow aimed at one person falling upon another.—The accused struck a 
woman, carrying an infant in her arms, violeuriy over her fiend and sbouldw. 
One of the blows fell on the child’s head, causing death. It was held that the 


, * Fast itep., 8, 37'l. 

s Vaata Chela. (1894} 19 Bom. 247; A'ga 
Ya Saw. {ID02) 1 L. B. K. 221. 

* Vaata Chela, sap. 

* Biahnooram Svrma, (1864) 1 W. B. (Cr.) 
9. 

» Sheikh Bahadur, (1662) gad [Msd. Sees. 

* Saaaoo Bannah, {)866) 2 "W. B. (Cr.) 29. 

■ * Agra. (1914) P. R. No. 37 Of 1914; 
Jahana, (1916) P. L. R. No. 109 of IPjSf 


IhifH X'ayta Batrarf (1917} 19 Bom. I* B. 

4 Bom. Cr, C. 167 ; Jhandu. (1924) C I,. UJ 
268 ; J)ana Jiam, (1924) 1 U C. 297,6 L. I*. J- 
317 ; Dttlip (1924) 71.. L. J. 44. 

• Banjai,(1922) 6 L. L. J. 633. 

^ Qhulam Jilan%, (1925) 2 L, C. 37, «« 
P. HR. 430. ,, 

O'Brien, (ISIO) 2 AH. 760; Idu Beg, 
(1881)3 AIL 770; Jl/iiAa6«r,{192I) 19 A. H «»' 
B.295. 
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accused committed hurt on tlie infant under circumstances of sulTicient aggravation 
to bring the offence within the definition of grievous hurt.* 

In the course of an affray severe injuries were inflicted and suffered by both 
sides. 'On the side of the complainants there was a girl of tender years who was 
sitting very close to her father and she rccwvcd a severe blow on the head which 
subsequently resulted in her death. It was held that tho accused were guilty of 
causing grievous hurt. * 

In the course of an altercation between the accused and the complainant on 
a dark night, the former aimed a blow with bis stick at the head of the latter. 
To ward off the blow, the complainant’s wife, who had a child on her arm, 
intervened. The blow missed its aim, but fell on the head of the child c.ausing 
severe injuries, from the effects of which it died. The accused was convicted of 
causing grievous hurt. It was held th.it, inasmuch as the blow, if it had reached 
the complainant, would have caused simple hurt, tho accused was guilty of simple 
hurt only.® 

Death caused in (be course of mutual stone-throwing it grievous hurt.— 
As the result of a longstanding enmity and after a fresh altercation, two 
parties encountered and htirled stones at each other. A member of one of the 
parties was struck by a stone of considerable weight and thrown with a good deal 
of violence, which ruptured his liver and immediately caused his death. As ho 
fell down and lay on the ground, the accused, a man from the other party, caused 
a serious wound in his leg with a sword. It was held that the accused was not 
guilty of murder, as there could be no Intention to kill, for the stone-throwing by 
his partj^ was resorted to by way of defence to n similar act by the other party and 


inflicting grievous hurt * 

Presence of a person properly armed along with (he accused.—D was 
killed by one blow on his head with a sharp weapon It was found that the accused 
B and II with others armed with gatidasas had invaded the compound where D was 
sleeping, that the)’ immediately assaulted D and that M struck him in tho head 
and killed him. The intention of the accused was to insult and disgrace one JIus- 
sammat K. 3f was held guilty under e. 3<?2 ; but as both the accused had armed 

• ' ' . , j, . . .... ... 

•••••.’ • ■ • ■ : Ife 

. ■ 4 ' I . - I B-Ith 

R 109.« 


321. Wlioovor docs any act with intention of thereby rauRinft 

hurt to any person, or with tl»e knnwlwlf'e flmf 
Ilf’ is likely thereby to rau.se Imrt to any person, 
and doe.s tlierehy cause Imrt to nnv jiersnn. is 
• said “ voluntarily to cau.se hurt.” 

322. AMioover voluntarily c.au^es Imrt, if tlie Imrt winch 
Voiuni»nivf»n< intciid.s to causc or knows hiin.self to he likely 

inp prierom'hnrt. to cause is grievous hurt, and if tlie hurt wliicli 
he causes is grievous hurt, is .said “voluntarily 
to cause gricvoiiR hurt.” 


» SaUf r.ar, (IRTS) 3 CaL C33. 

* 1C A. I. J n. Cl.V 

» ria/wr .Vallo. (HUP) n Boru I. 
1101, 3 Fern. Or. a 153. 


« Ztoff. .Vo«« rntrar. (1017) 10 Jicn. L. H. 
po;, 4 n.«. Cr.r. 157. 

» J. fief 1019. 
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ExpIamUion .—A person is not said voluntari/y to cause grievous 
luirt except whee. 3io lioth causes grievous iiurt, and intends or 
knows kimseif to he likely to cause grievous iburt. But lie is said 
vokmtarily to cause grievous Inint if, intending or knowing liimself 
to be likely to cause grievous hurt of one land, lie actually causes 
grievous hurt of «another kind. 


A, intending or kno'vring himself to be likeJy permanently te disfigare Z’s 
face, gives Z a blow ■which docs not permanently disfigure Z’a face, but which, causes 
Z to suffer severe bodily pain for the space of twenty days. A has voluntaiily 
caused grievous hurt. 

COMMEKT. 

The Xiaw Commissiouers observe: The Judge ** is not to trouble himself with 
seeking for direct proof of whofc the offender thought was likely to happen, but 
is to infer it from the nature of his act, taldng him to have intended grievous 
hurt ' ■ * ' i.'.w rontcranlfttod griovoua hurt as likely to occur, when he 

did . ' , . •:——e i>urt, and the more certainly 

dra’ . •. • ’ revious enmity against the 

par' - . ■ • • ■ hing more than simple hart 

coi}‘ ■ ' • • • *. hen although grievous hurt 

may uuespeyieub **«'• • * ’ convict the offender of 

sitapio hurt only., .judging that grfovous uuiv .. • ■ . j 

according to Clause 317 (thU section) a person car • » ' _ , 

only when the result and the intentjoB correspond, ‘ ■ ' * 

8u2o’ ' • intended to cause grievous hurt, ntwuj,*". . 3 

of a • ■ ■ : . . . 


—*wftiOD. 
■nuai 
■ , has 


A hlagistrate dealing huu * ' * • has 

consider and decide not only whether piovous Uui 4.«. ■ , , ' ' . 

been caused whether the accused intended or knew bimself to bo UABy 
grievous hurt. If he intended or know himself to be likely to cause simple mu 
only, he cannot be convicted under s. 325.* 

323. moever, e.xcept in the case provided for by section 
for volufitarily causes hurt,’ shail he punished 

votantiiriiv t.Ming with imprisonment of either description for n 
’>”*• ' term which may extend to one year, or witfi fine 


which may extend to om? hoiisand ru 
ME»' 

This is a general &- ® punw 

Sections 324, 327,328, 32 1 ^'th 

aggravated circumstance' -v » 

wlicn there are certain rail ' 

1.- ‘ niatHyeaust' 331 

comjpla&isr- ' fhy 

of tl held that a Ws 

to a; lavnant’s d* t 

gurvi ■ reptcsenti as 


iV'itll both. 


luntarily causing hart, 
ijce done under certain 


» Fit 
* 5’p 
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has dissented from tliis view nnd lias laid down that criminal proceedings once legally 
instituted, whether upon a complaint or otherwise, do not terminate or abate 
merely by reason of the death of the complainant or the person injured. Section 89 
of the Probate and Administration Act has-no application to a criminal prosecution 
and there is nothing in the Criminal Procedure Code in support of the proposition 
that the death of the person injured or of the complainant, of itself causes the 
proceedings to abate. It is a mistake to speak of an ofTence as a purely personal 
one.i The Madras and Allahabad High Courts have also held that a criminal 
prosecution does not abate by reason of the death of the person injured. * 

PRACTICE. 

Evidence.—Prove (1) that the accused by his act caused bodily pain, disease, 
or infirmity to the complainant. 

(2) That he did such act intentionally or with a knowledge that it would cause 
the hurt, etc. 

The intent to cause hurt may be presumed from the nature of the hurt caused 
nnd the circumstances under which it was caused.® 

(3) That such hurt, etc., was caused without provocation. 



Autretols aeqolL—A person tried and acquitted on a charge of using criminal 
force under s. 3S2 (which includes the offence of battery) cannot be tried, in respect 
of the same criminal matter, on a charge of hurt.® 

Prlrate defence'—In cases of hurt, the question should be considered as to who 
was the aggressor, and whether the offence was committed in the exercise of the 
right of private defence,® 

Procedure.—Not cognizable—Stunmons—Bailable—Compoundable—Triablo 
by any Magistrate—Summary trial. 

A conviction under s. 160 on a prosecution initiated by the police would be 
no bar to a subsequent trial under this section on a complaint laid by the party 
injured,^ 

Committal'—MTiere death is caused. Magistrates should he careful not to take 
*’ ’ ' ’. 1 » f » . f... ii. .1 , ^murdererculpable 

• • ’ • • • clear that there is 

Punishment.—The act for which an accused person must be punished is the 
hurt which he intended to cause, or might be reasonably held likely to cause, by the 
act done, and not an unfortunate and entirely unforessen result of that act.® Where 
different persons are injured, grievous hurt being caused iu one case and simple 
hurt in others, it is competent for the Court to impose separate and accumulative 
sentences.^ 

Direction to Magistrates.— The Punjab Rule.—It has come to notice that 
Magistrates are apt to confound ss. 352 and 323 of the Indian Penal Code, and 
to issue process and convict under the former section in cases in which the complaint 


> Jlatara Singh, (1920) 2 Lab. 27- (Cr.)3. 

* iluhammad Ibrahim v. Shaik Darood, • Sohvn, (1865) 2 W. It. (Cr.) 69 

(1920) 44 Mad. 417; Musa, (1924) 22 A.L. J.R. » Earn SuJch, (1924) 47 AIL 284 

S20. •<18C9) 12W. B.(Cr. Cir.)7. 

* .Yya£a Oyotf. (1911) 1 U. B. R, 105. • .ffeHy. (1897) P. R. No. 11 of 1897 

« Z)oni, (1920) 3 U. P. L. R. (L.) 11. *• BaUthar, (1915) 37 All. C2S. 

» Kalian t. G. il. Smtth, (1871) 16 W. R. 
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I'tJitfegS ‘’'° 

In some cnses flna is possibly done pnrposclr, because charsps under r 55'> 
f rfinrfio wndcr 8. ,^23 must be tried Wa 'war¬ 

rant ease Tbo procedure jn the former class of eases U, no doubt, easier to the 
Magistrate ; but it is less favouraWe to tlio arciwcd, for in warrani eases the Ma^'is* 
trato IS bound to call upon the necused for bis defence,-unless he discharccs him 
Criminnl Procrfori'), vrhiln in n snmraom mo iho 
forTonri '1 j'(s "A")^ rwpnnsiMn for «)io production of I,is evidence on the day fixed 

It is neconlinply pointed out timl ». .r.2 of {fie Indian Penal Code does not 
rtppH to cases -where the offender uses criraml fotco which aclnally muses hurt 
Jo the pcrsori ngamat whom it in displayed, and that such rases fall under a. 323 of 
tile Indian Penal Codc.s 


Charge.- I (wowe om? ojice Mo^iftrate, rfo.,) hereby charge you fnjiaie of (he 
ormrd) oa IoUowb . t? j y j 

Tliat yon, on or about thr-day of- , nt—yobmfarfly caused hurt to 

AB, nnd thereby committed an oficncopunisbablo under «. 323 of the Indian Teas} 
Code, and within my cognisance. 

And I hereby direct that you ho'tried on the said charge. 


324. AY1\ogvct, except in the case pro%’icled for by section 334, 
VoUntuTiir voluntarily* caxiscs imrfc by means of any instni- 
Oftuatng hurt l.y iHcnt fof sbooting, Stabbing or cutting, or any 
dangorous weapons instrument, wJiich, wsed as a weapon- of offence, 
or ttenns. dcatli. Or by means of fire or any 

heated substance, or by means of any poison^ or any corrosive 
substance,* or by means of any explosive substance or by means 
of any substance whidi it is dcletcrioas to the hunian body to 
inhale, to swallow, or to receive into the blood, or by means of any 
animal/ shall bo punislied with imprisonment of either description 
fox a term which may extend to three years, or with fine, or with 
both. 

COMMENT, 

Obiect-^Tbe object of the Bcction is fo raako simple Kurt more grave and iisWe 
to a more severe punishment -where it bns the “ differentia ” of one of the modes or 
infliction described in the section,® 

The authors of the Code say: " Bodily hurt may be inflicted by means the 
use of which generally indicates great malignity. A blow ^th the fisfc may cause 
as much pain, and produce as lusting injury, ns Iflcewtiou with a knife, or branniog 
■with a hot iron. But it -will scarcely be disputed that, in the vast majority of ca^e?, 
tbc offender who has used a knife or a hot iron for the purpose of -wre.aking h^ 
hatred is a far worse and more dougcrons meniber of society than ho who has only 
used his fist. It appears to ns that many hurts-which would not, according to oiir 
classification, he designated as grievous, ought j^t, on account of the modem wmen 
they are inflicted, to be panished more severely fhau many grievous hurts.”* 

j, * Voluntarify/—-See g. 3D, supra. 

2. * Weapon/—It is not necessary that the manner of use of the -weapon 
must be such as is likely to cause death. Such an element -would compose a crime 

» 08^2) 7 K. n. C. App. U, 

* Koto 3f, pp. 3 6S, J B4. 


1 P. C. C R. & O., Vol. n. No. 32, P. 201. 
• p. 202. 
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of fl wholly different character.* It is merely the nature of instrument that should 
be taken into consideration.* Where the accused fired a pistol into a group of 
persons among-whom was A, without aiming at A or anyone in particular, but 
intending generally to do grievous bodily harm, and wounded A, it was held that 
he had committed this offence.* 

3. ‘Poison.’—Poison is that which when administered is injurious to health 
or life.* If the thing administered is a recognized poison, the offence may be 
committed, though the quantity given is so small as to be incapable of doing harm.* 
A person who administers that which is a poison is guilty, although by ignorance or 
mistake be happens to administer it in a form which renders it innocuous. Where, 
therefore, the accused, with intent to kill, administered to a child nine weeks old 
two poisonous liorrie.s hut tlie child did not die because the poisonous property of 
berries resided in the kernal which was enclosed in a pod so hard that it could not 
be digested by a child of that age, it was held that he was guilty of the offence of 
administering poison with intent to kill.* Under the Code this will amount to 
attempt to murder. 

4. ‘Corrosive substance.*—The term “corrosive substance” means any 
substance which irritates the system, cj., sulphuric acid, corrosive sublimate, 
etc. 

5. ‘Animal.*—See a. 47, snpra. 

PRACTICE. 

Evidence.—Prove fl) that the accused caused by his act bodily pain, disease, 
or infirmity to the complainant. 

(2) That he did such act intentionally or with a knowledge that it would cause 
the hurt, etc. 

(3) That it was unprovoked. 

(4) That the accused caused it by means of an instrument for shooting, stab¬ 
bing or cutting; or by an instrument, used as a weapon likely to cause death ; or 
by means of fire, etc.; or by means of any poison, etc,; or by means of any sub¬ 
stance which it is deleterious to the human body to inhale, etc., or by means of 
any animal. 

Procedure.—Cognizable—Summons—Bailable—Compountlable when permis¬ 
sion is given by the Court before which a prosecution is pending—Triable by Court 
of Session, Presidency Magistrate, or Magistrate of the first or second class. 

Alternative charges-—MTiere the prisoners were charged under s 148 of the 
Indian Penal Code of rioting armed with deadly weapons, and also under s. 324 ol 
voluntarily causing hurt by dangerous weapons, it was hold that they should have 
been sentenced only under one or other of these sections, the charges being, properly 
spe.sking. only alternative charges ’ 

Punishment; Lower Burma Rule-—Betorront aeiitoncos must be passed in rases 
in wlilch hurt is caused by a knife or other deadly weapon.® 

See the Frontier Crimes Regulation,® ss. 6, 11 (3) (tf) and 12 (2); and the 
Criminal Tribes Act**, s. 64. 


» (1872) 7 M. 11. C. App. II. • per TSpUI .T {« -.ao 

> Kga Po Thit, (1809) 1 U. B B. (1897- • 

1901)311. » 

* Fftl\etlU (18G4) 9 Cox 471. • 

* Per Lord Colen<I);e,C.J.,inCromp,(18S0) • X4eg.ixiui luui 

6 Q B. D. 307, 300. lo Actll of 1897. 
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-' --- {citAP. J[«, 

(■() 'pmt mch Briovous hurt waa cntwr,? hy rowiia of on iDstriimcnt for 
simotiiig cfc., nr by nn'oi,.. nt nny insirniiipnt whirl,, „„,I „ „aim, of ofeiw 

.«I fcdy lo roust. .Irolh ; or by mr,„„ „f iio-. rtr., or ho of ™c 

or hy rarons of imy finlutaiicr which it ii ilrfrlrrioiiA to the htimmi ho,iy to ii’ihofc’ 
rtf., or by menus of imy m.imal. > 

Tr,nU.° boT' bailnhle-Xof. comiioumloblo- 

d,™ ^ fM'ssimi, Pn-snlriicy Miigislrnte or Jfot'istralc of the fifat 

CharEo under SI. 323 and 149, km conyltllon under i. 329 Alone—A Ml bench of 
the Alodran Iligh Court bus hrhl. ilifrorinj; from the Cnlcotta Ifioh Court, that 
when a chargo Imn born frame,I nmler as. 31’f; am! f ffi, a conriction under a. ,126 is 
not noccsjffJr;}/ bno. Whether the conviction is Imrl or not (lc|)cn(h upon whether 
the nccuscfi hn^ or has not hecn nmlerially prejudiced hy the form of the charge.* 
Evidence of a medical man ti uecessaiy.—J« nil cases of volimtarify causing 
grievous hurt tJje evidence of the medi'cat officer who examined and attended on the . 
jMjrson to whom tlic Jmrt was caused should, tf ohtainohfc without unreasonable 
cxjfciisc or delay, invarialily lx* taken.- 

Commhlal and punishmenf.—Tfic nccupcd was tried hy a I’/csidency Magistrate 
on a charge of voluntarily causing grievovs hurt by cutting off with a penknife the 
whole of tJio soft part of her nose and a |)Of tion of her upper Up, and sentenced to 
xigorotia imprisonment for two years. The High Court, quashing the conviction 
and Bcntcncc, held that llie offence of wj>ich the prisoner was convicted being one 
punishable with ttanspoffatfon for life, or rigorous imprisonment for ten ye&TS. 
the Magistrate ouglit to have committed the accused for trial to the High Coutt, 

The case was afterwords committed to tl>o Court of Session and the accused was 
aontcnccd to eight years* rigorous imprisonment.* The amount of punishment 
for cutting off a wife's nose for intriguing with another man depends on the time of 
the commission of the grievous hurt, wlicther at tho instant, or long after th^ 
husband found liimself dislionourod.* Sec the Burma laws Act, J89S, a. 1. 

Lower Burma Rule.—The attention of Magistrates is called to the ncceasity 
of passing really deterrent sentences in cases in which hurt is caused by a knife or 
otlicr deadly weapon. The use of knives’ on the slightest jjrovocation, and often 
without any provocation at aii, is far too frequent in this province. The Juost 
likely method of suppressing this <!anger«>us practice is to make the punishment 
severe and certain. Many cases of this kind have come to the notice of the Judges 
iu which inadequate sentences have been passed.® 

Wierc an accused is sent up for trial tinders, 326, Indian Pena! Code, for causing 
grievous hurt witli a deadly wcajton, a reference should always be made to the Zhs* 
trict Magistrate, in order that lie may, if he fbink.s fit, try tho case in exercise of his 
special powers, hlany cases of this kind arc hardly distinguishable from attempts 
to murder, punishable under s. 307 of the Penal Code, and Magistrates, other than 
the District Magistrate, can rarely impose a sufficiently severe sentence in these 
cases.® 

Charge.—See the remarks under the heiiding ‘Charge’ in a. 324, supra. 

327. AVhocvcr Volimtfirily’ causes iiurt for the purpose ol 
extorting /xom the sufferer, or from any peisoii 
interested in’ the sufferer,= any property or vaio- 
proyerfy, or to con- able Security,^ or of constraining! the sufferer 
Atom to im iiiogai interested in .such sufferer to do 

anything tvhich is illegal^ or which may facilitate 

■ nifltimiilM Gmntbr, (1924) 47 MaA ‘ SofamolBitwOT, (ISM) 4 IV. R. (Cr.)47. 

y j, * Ia. 11. C. M., Voi. 1,8. !>. oJ. 

» ynabftcl.im-i)t<.J L.B 202. •/frit?,». I*. SU. 

9 Abdul Ilahima}t,(l8'Ji) lii'liooi. SSiJ 
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the commission of an oft'cncc,® shall be puiiislied with imprisonment 
of cither description for a term winch may extend to ten ycsirs, 
and shall also be liable to fine. 

G O 31 JI K N T , 


of 1 ‘xtorting, or com])cIIiiig, against the sufferer’s consent, the delivery of iiropcrty, 
notwithstanding that the offender may have a valid claim or title to such property. 

1. ‘Voluntarily.*—Secs. 39, supra. 

2. * Person interested in the sufferer.*—Any tic of blood relationship, marriage 
service, or even friendship, seems sufficient. The Court must ascertain for what 
purpose the suffering was caused, whether it was directed wholly at the sufferer 
or at another through him.^ 

3. ‘Valuable security.*—See s. 30, supra. 

4. ‘ Constraining.’—This word seems to have been inserted with a view to 
make this section applicable to all cases where, if ‘extortion ’ could not be proved, 
a compelling or constraining against the sufferer’s consent would equally bo an 
offence. 

6. ‘Illegal.’—See 8. 44, supra. 

6, * Offence.*—The word ‘offence’ here denotes a thing punishablo under this 
Code or under any special or local law (a. 40). 

PRACTICE. 

Evidence.—Prove (I) that the accused caused hurt. ^ 

(2) That the accused caused such hurt m order to e.xtort from the sufferer, or 
person interested in him, some property or valuable security; or 

That the accused caused such hurt to order to constrain the sufferer, or a 
person interested in him, to do something illegal, or to facilitate the commission 
of an offence. 

Procedure.—Cognizable—Warrant—^Not bailable—Kot compoundable— 

Triable by Court of Session—Presidency 3Iagtstrafc or 3Iagistrate of the first class. 

Charge,—I (name and office of Mayislrate, elc.,) hereby charge you (name of the 
accused) as follows :— 

That you, on or about the——day of-, at-, voluntarily caused hurt 

to AB for the purpose of extorting from the said AB [or from a certain person 

interested in the said AB], to wit- , a certain property, to wit-, and thereby 

committed an offence punishable under s 327 of the Indian Penal Code, and within 
the cognizance of the Court of Session {or the High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 

PunUhment.-^ee the Crimmal Tribes Act (II of 1897), s. G, and the- Burma 
Laws Act, 1898, s. 4. 

328. AVboover administers to or causes to be taken by ^ any 
Caustog t U r 1 P”?”" " ““y 1®'®““ Stupefying, intoxi- 

by means of poison, cating or imwliolcsomc clrug, 01 otlicr thing ^ 
etc., with intent to intent to causc hurt to such person, or witli 

intent to commit or to facilitate the commission 
of an offence* or knotting it to be likely that he will thereby cause 
hurt, shall be punished with imprisonment of either description 


» 31. A 3L 2'Jl. 
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ior a term wliicli may extend to ten years, ami aJso he liable 
to fine. 


■ COJtfMBNT. 

This section is merely an. extension of the provisions of a. 324. Under a 324 
actual eauBtag of hurt is essential. 

The ogcuce under this section ie complete ctch if no hurt is caused to the 
person to whom the poison or any other stupefying, intoxicating, or unwholesome 
drug 13 administered. 

1. ‘Adminisiers fo or causes ie be (aken by.*‘--The word ‘administers’ and 
tue expression causes to be taken ’ ere used to include every possible case of taking 
an unwholesome drug, Sfere procuring or supplying a poisonous drug at the 
instigation 01 a person who wishes to take it does not amount to the offence of 
adnuniateriug it. i At the aamo time to constitute administering, it is not necessary 
tnat the poison Bhoufd be delivered by the hand of the party.® If a servant put 
poisonintoacoffee-potwhiohcontainscoffeCjand,whcnhermistress comesdown to 
breaHast, the servant tells the mistress that she has put the coffee-pot there for 
her breakfast, and the mistress drinks the poisoned coffee, this wifi amount to 
‘administering’ poison. 

Putting poison uj a place where it is likely to be iound and taken is an sffemjit 
^ administer. "Where the accused purchased some “ salts of sorrei ” and put it 
in the complainant’s sugar ba-sin, mixing it with sugar, and the compJaiflanfc 
subsequently put some of the mixture into his tea, but on tasting it discovered that 
there was something wrong, and on investigation poison was discovered, it was 
held that this constituted an attempt fo administei posion.® 

One E being pregnant applied to the accused to get her something to procure 
miscarriage, and that the accused procured a drug and gave it to the deceased. 
The drug was taken by B but not in the presence of the acensod, and it procured 
miscarriage. It was held that the accused was guilty of administering and causing 
to be taken certain poison with intent to procure miscarriage.* 

Where a deJeterious drtig is administered, an offence is committed under 
this section although life is not endangered.® Thus, where a man administered tho 
juice of some leaves to some viHagera by way of ordeal and some of them showed 
symptoms of poison*; and whore tbe accused administered powder of dhatura 
to a woman and robbed her of ]>er jeweilciy wiiic she was senseless,’ this offence 
was held to have been committed. Where, for the purpose of facilitating robbery, 
dhatura was administered by two persons to certain travellers, in consequence of 
which one of the travellers died and others were made seriously ill, it was held that, 
ia respect oi tho travellex who died, the offence committed was that puoiahabie 
under 8.325, and, in respect of the travellers who did not die, the offence committed 
was that under this section.® But m a subsequent case tho same Court, where 
dhaiura was administered wifi the object of facilitating robbery in such quantity 
that the person to whom it was given died in the conree of a few hours, convicted 
tho accused of murder under fi. 302. * - , ♦ 

As dhaiura can both be and is in practice frequently used by robbers withoat 
fatal resufts, it is necessary’ to show against & person accused of a purpose to comintt 
robbery with murder something more than that ho proposed to administer, or did 
on a particular occasion adadtjistcrfdhaiuramoxdci to effect hisporpoao of robix'r^ . 
though It may not be absolutely necessary to show that on any occasion culpahie 
homicide amounting to muTder was in committed.® ® 


* Trancit i'reftctll, {ibC2) 1* & C, J6I, 31 

L. J. <31. Cl M5. 

> llattnafi lUrtiy,{ 1830) 4 C. & P. 3«9. 

» Ikitf, {IW2) i> ( ox 14. 

* ilarrifi WtlsoK, (ISJO) ir. A. li. | 

^ o/rotr, (1857) D. A B. 161 . 


• Jowopal, (1665) 4 tV. IL (Cf.) 4. 

• DoMiPikkisariii, (!8S*) i tV*ir335. 
r Xaniuxdapfa. liVir. .tn} T-da,, J&7- 
‘ mesw^n Jfin,(im}Z0 AIL 

• It'i- 

• Pi«. (1681) P. It N'o- Ti of JS<1. 
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'Where the accused administered a drag to a female to excite her sexual passion 
And desire, in order that he may have sexual connection TTith her, it was held that 
ho had administered an unwholesome drug.* 

2. * Any person.*—It is not necessary that the hurt should be caused to any 
particular person intended, or that the person injured or likely to be injured shotDd 
have been previously known. Where the accused mixed milk bush juice in hi? 
toddy pots, knowing that if drunk by a person it would cause injury, with the 
intention of detecting an unknown thief who was always in the habit of stealing 
his toddy, and the toddy was drunk by some soldiers, who purchased it from an 
unknown vendor, it was held that he was guilty under this section. * 

3. * Or other thing.'—These words must be referred to the preceding words 
And be taken to mean “ unwholesome or other thing "and not other thing simply.* 

4. * With intent to cause hurt -. .or to facilitate the commission of an otTence.' 
—The word ‘offence’ hero denotes a thing punishable under this Code or under any 
special or local law (s. 40). If the poison or unwholesome drug is administered not 
■with the intention of causing hurt or to commit an offence, the accu^d cannot be 
convicted under this section. Accused, a boy of sixteen years of age, havinc 

1 ' f t « 1 •!’ • 1 / . .. » 1 *1 , » I 


to cause hurt to any person, but, os a result of the administration of the drug, the 
girl was thrown into a delirium for some time with the possible risk of falling 
into a coma. It was held that the offence did not fall within this section but tlie 
accused must be deemed to have had knowMg© that the administering of flte 
•drug was likely to cause hurt within the meaning of ? .319.^ 

r n A c TI c K. 

Evidence.—Prove (1) that the substance m is n poi»oii. nr any 

stupefying, intoxicating, or unwholesome drug, etc. 

(2) That the accused administered or raii«e«l the romplainant to tale aorh 
substance 

(3) That be did as above with intent to cau«e hurt or knowing it to I)e hldy 
that be would thereby cause hurt; or that tliearcu*ed intended to commit or farib* 
tato the commission of an offence. 

Procedure.—Cognisable—Warrant—Xot bailable—Xot compoundaM*— 

Triable by Court of Sevion. 

Oodh rule.—Sessions Judges and Magistrates wilJ, ho»e\cr, le-ar in min«l 
that a scnteuce of transportation for life cannot be inflirtej under ?. 3JS. Indian 
Tonal Code, even on a second or third conviction, !«-cause a. 75 do» ^ not apP^y **’ 
offences punishable under Chapter XVI, Indian Penal Co<Ie, m which # 323 is placed. 
If, however, the offender not only causes, or attempts to cause, hurt hy poborJng, 
in onler to commit theft but afterwards commits theft on his netim, thus complet¬ 
ing the offence of robber)’, he may be dealt with under Chapter XVfl, rs. C92 and 
391; anil in that ca«e may transpsirted for life under m S'SJ, 75, ?. 391, or es. 391. 
75, Indian Penal Code, if he l>e<v)ns’ief*sl bvthe Court of Sef'ion, no* by ♦he Deputy 
<\)mmissioner.* 

(f.ome and cj J/oc»*?eoV, etc..) bef^by charge y,jQ (namr cj 

<Krutr3) as follow* 

Tliat you. on or alcet the . day of-, at-, administered to {or caused te 

lie taken by) AB a certain jKii«‘>n (o- a certain stapefrine, intoxicaticr ee 


» irgiiM. (jsei) 3j u j. (M. C) Tt. SI 

<V5* ra 

• (isfs) .1 R, IL C (O. <•.) 


ft? 


• .4m (lytjj 46 A2. T7. 
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.mwhok<om<- dnig), to wt-, mil. intent to conso, («• knowing it to be litdr 

flint you willthcroliy cnu.c) hurt to tl.c »nirt AB (or with intent to commit or 

tncilitatc the commission of the offence of-upon the mill Ml), md thereby 

committed nn offence piinislmtilo tinder 8. 328 of the Indian Tcnol Code and within 
the cogjiuancc of f Ije Court of Session (or the IKgli Court). 

. Anr] I berebj' direct that 7011 be frfetl hy the saiVl Court on the said charge; 

^mshnjeat~~Seo the Criminal Tribes Act, 1897, b, C ; the Frontier Crimea- 
Jleguhahon, iDOl, M. 31 (3) (<?) and 32 (2). 

329. Wiiocver voluntarily^ causes grievous 3mrt for the pur- 
Voinntarijy c*os. posc of cxtoTting from the suiTercr or from any 
w person mtcrcstc(i iji the snlTeror, any property 
m coMtrtin to an 01 vaUmhlo security, or of constraining tlie sufferer 
**5* j)erson interested in such sufferer to do 

an}'tliiiig tliat is illegal or wliich may facilitate the conmussion 
of an offence, shall bo punished u-ith transportation for life, or 
imprisonment of citiior (lescrintion for a term which may extend 
to ten years, and shnli also be JiahJe to fine. 


CO^MMENTi 

See Comment oa s. 32“, rupra. T?jis section ts similar to that sectioa, the- 
only difleronce being that the hurt caused under it is grievous. 

PRACTICE.; 

Evidence.—Prove (1) tlmt the accused caused grievous burt.^ 

(2) That tho accused caused such grievous hurt in order to extort from tb®- 
suflercr, or a person interested in him, soedc property or valufthlo secnrifcy l or 

That the accused caused such grievous hurt in order to constrain the- 
sufferer, or a person interested in him, to do something illegal, or to facilitate tb® 
commission of an offence. 

Procedure.—Cogniiablo—-Warrant—‘Not bailable—Not compoundable— 

Triftblo by Court of Session. 

Charge.—Ibe charge should bo in tbo same form as that under b. 327, except 
that the expression ‘grievous hurt* should be substittitcd for 'hurt/ 

330. Whoever voluntarily* causes hurt, for the purpose 
of extorting from the sufferer or any person 
^Voin^^y interested in the sufferer- any confession or any 
Smfeeaion, 01 to information which may lead to the detection of 
an offence* or misconduct, or for the purpose- 
o proporty. Constraining^ the sufferer or any person 

interested in the sufferer to restore or cause the restoration of an^ 
property or valuable security ® or to satisfy any claim or demand, ^ 
or to give information whim may lead to the restoration of any 
property or valuable security, shall be punished with imprisonmen 
of either description for a term which may extend to seveu years, 
and shall also be liable to fine. 


intUSTBAHONS; 

(a) A, a poKce-officer, tortures Zin order to mduee Z to confess that be commit- 

ted a crime. A is guilty of an offence under this section. 


t Viiee.SS5,aup. 
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(b) A, a police-officer, tortures B to induce him to point out where certain 
stolen property is deposited. A is guilty of an offence under this section. 

(c) A, a revenue-officer, tortures Z in order to compel him to pay certain 
arrears of revenue due from 2. A is guilty of an offence under this section. 

(d) A, a ramindar, tortures a raiyat in order to compel him to pay his rent. 
A is guilty of an offence under this section, 

COMMEKT; 

The offence which this section intends to describe is that of inducing a person 
by hurt to make a statement, or a confession, having reference to on offence or 
misconduct; and whether that offence or misconduct has been committed is 
wholly immaterial.! The principal object of this section is to prevent torture by 
the police. But the section covers every kind of torture for whatever purpose it 
may he intended. 

The information sought for may he required for the advancement of justice— 
nay more, it may be such information as cannot be withheld without offending 
against public justice—the property, the extortion of which is sought, may be 
property which the sufferer has borrowed from the offender and which he illegally 
refuses to give back—the claim or demand may be a just claim—hut the law will 
not tolerate the employment of such means as are here made punishable, even when 
for an honest end.* 

1. ‘Voluntarily.*—Sec a. 39, supra. 

2. ‘Person interesfed in the sufferer."—See a. 327, supra. 

3. ‘Offenee.*—It must ko proved that the hurt to the complainant was 

caused with intent to extort a cooiesslon of some offence or misconduct punishable 
under the Code. The accused seized three women, took them to the house of 
f ’1’ ' * ' *)y pouring hot oil over them, and other- 

• • • cn subsequently threw herself down a 

• was prevalent m the village and that 
the accused believing that these women practised witchcraft, tortured them for the 
purpose of extorting a confession that they were witches. It was held that the 
accused could not legally be convicted under this section, but they were guilty of 
hurt.* * 


Police torture.—Where the accused, a constable, during an enquiry into a 
theft case, violently beat the deceased, who died about nine days afterwards from 
the effects of the beating, it was held that he was guilty under this section.* Under 
similar circumstances when death resulted from lujuries which were of the nature 
of grievous hurt the accused was convicted under the following section.* 

The word ‘offence’ here denotes a thing punishable under this'Code, or under 
any special or local law (s, 40). 

4. ‘ Constraining.’—See s. 327, supra. 

5. * Valuable security.*—See s. 30, supra. 

6. ‘ Demand."—Under this section the ‘demand’ must be on© with respect 
to property. Hence, where the accused, in order to constrain his wife to return to 
his house, caused hurt to her, s. 324, and not this section, was held to apply.* 

Abetment.-—Where the accused stood by and acquiesced in an assault on a 
prisoner committed by another police-man for thepuipose of extorting a confession. 
It was held that he had committed abetment of the offence under this section.’ 


* yim Chand Uoolerjte, {1S73) 20 W. K. 
(Cr.)41. 

* JL & 51. 297. 

* £aboo iloondu. (1870) 13 W. R. (Cr.) 23. 

* lleeah Makomed, (1866) P. R. No. 80 of 

1860. See (1885) 11 CaL 530. 


• Miran Balth, (1916) P. ^\\ R. No. 12 of 
1917. 

• EUa Boyan. (1887) 11 5IaA 257 ; Mavla 
Balksh, (1923) 6 L. L. J. 375. 

’ Laitflhatt, (1895) 20 Bom. 394. 
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1 * rilACTlCE? 

Evidence, —Viore (I) tJmt ihc A«:« 5 <yl caused hurt, ^ 

(-) That tha nccused cansetl such hurt in onlrr to extort from tho saflerer. or 
n person jnserested in Aini, a conh'^niftn^ or some UUonantloti,^ 

, or ioforraation was rcijnircill as possibly loailias 

to tno deteetjon of an oUf'nce, or of aotno nthcanAuct. 

Or prove— 
fl) As ftbove. 


(-) That the accused cauved such hurt in order to constrain the saderer, 
ora jwreoninterested in him. to >*‘storeor tocawse the restoratfonofsoms nropefty. 
or vamablc security, etc. 

There must bo immediate connection between the assaoJt and the restoration 
of property. The intention of the person causinc the assault most be proved to 
he to obtain from the person a>5anUed a confession of the restoration of pmperty,* 
Procedure.~-Cogfti 2 ablc—AVarmnt—^Bailable—^Not compoundable^-Ttiable 

by Court of So.s3)on. 


Charge.—I (name oHd ojjicc o/dfojM/ro/e, etc.,) hereby charge yon (name of 
Kxccuscd) as follows.— 

That yoUi on or about the-day of-at-, voluntarily caused hurt to 

AB for tho purpose of extortinc from the said ASi (or from a certain person interest 

in tho said AC, to wit-) n certain confession (or information) to wit-, which 

might lead to the detection of the oftence of- {sped/!/ person in respect of 

whom, and the place \chcrc, tie o^cncetcas committed), and thereby comnut^d aa 
offcaco punishahlo under «, 3d0 of the Indian Pena) Code, and wjlhiiiih^togmiaaoa 
of tho Court of Session {or the High Court). 

And I hereby’dircot that you be tried by the asid Court on the savd chatge. 

33 i^ ■ ■ •* -for the purpose 

or any person 

interested in the sufierer any confession or any 
eiiort confowioo or information which may lead to the detection ot 
Uou^SLjw.^”* offence or misconduct, or for the_ purpose of 
constraining the sufferer or any person intercsteom 
the sufferer to restore or to cause the restoration of any property 
or valuable security, or to satisfy any claim or demand ox to 
information which may lead to the restoration of any 
or valuable security, shall be punished with impriBonment of citner 
description for a term which may extend to ten years, and shaif 
also be liable to fine. 

COMMENT. 


PRACTICE. 

Evictence.~Piove the 5 ainfl poiats es required i&r a. SSO, showing tbit the hurt 
caused was grievous hurt.* 

I^Qceduce.“CogiuzabIe“Wfln'aijb-hrot hailablc—NDt compounds c— 
Triable by Court of Scs.rioa. 


J Vide 8. 333, f-up. 

* fitfioo Ucmdu, {1870> 13 W. R. (Cr.fZS. 


» Scum Zkea Suami. (IfiXB) 6 P. ^ ft*. JOH. 
• Vide S-3SS, gap. 
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—Sec6cction330. In tbccbargeasgiiva under that section substitute 
‘grievous hurt'for'hurt.’ 

332. Whoever voluntarily* causes hurt to any person being 
a public servant = in the discharge of his dut}* as 
Voinnt«niy cans- sucli public scivant,’ or With intent to prevent 
iSiSrStrant fro" dctcr that pcison or any other public servant 
biB doty. from discharging his dutj' as such public servant, 

or in consequence of anything done or attempted 
to"hc done by that person in tlie lawful discharge of his duty as such 
public uer\’ant, shall he punished with imprisonment of either 
description for a term which may extend to threei years, or with 
fine, or nith both. 

C 0 M M E JT T.' 

The protection given by this section is not confined to public servants, but 
will also extend to persona acting in good faith under their directions. The pr blic 
servant must be acting in the discharge of his duty as snch public servant. If he 
was acting for his own private work no offence would be committed.* 

This section resembles s. 353. Under it there is causing of hurt to the public 
servant: under s. 353 there is assault or criminal force for the same purpose. 

!• fl Voluntarily.‘—See 8. 39, supra. 

2. * Public servant.*—Seo s. 31, sapm,|7 

3. *In the discharge of his duty as such public servant.—This expression 
means in the discharge of a duty imposed by law on such public servant in the 
particular case, and does cot cover an act done by him in good faith under colour 
of his office.* “ A warrant,” for example, ” is handed to a Police officer for the 
arrest of a particular person. That warrant on the face of it does not direct him 
to break open premises, for instance, in order to effect the arrest, and yet it may be 
necessary for the officer in discharge of bis duty in arresting the accused under the 
warrant to break into the accused’s house, or to do fsome other act without 
the doing of which the warrant could not be executed. Snch acts would be properly 
described as done or attempted to be done by the Police officer in the lawful dis¬ 
charge of his duty. If it was unnecessary to do such an act and it was done, the 
act would not be done by the Police officer m the lawful discharge of his duty, and 
therefore would not be covered by the concluding portion of s. 332.”* 

A warrant was issued by a Magistrate for the arrest of D under s. 114 of the 
Criminal Procedure Code. ThewarrantwassenttoaManotoheexecuted. Itwaa 
there, after being copied into a book kept for that purpose at the r^ana, made over 
to a particular constable for execution. When the constable to whom the warrant 
had been made over had left the thana, it was discovered that D was in a village 
other than that in which he had been supposed to be. Thereupon the officer 
temporanly in charge of the thana made a copy from the book at the thana ; endors¬ 
ed on the back the names of one N and some other constables, and having signed 
the endorsement sent N and the others out with this paper to arrest D. N and hi 
companions arrested D ; but, as they were returning with him in custody, some of 
D's friends, aided by D himself, attacked them, rescued D, and caused hurt to the 
police. It was held that the police-officers concerned in arresting D under the 
circumstances above described were not setiog in the lawful discharge of their duty 
within the meaning of this section so as to render the accused Hable to conviction 


* Bariil Bing\, (1911) P. Ik K. Kb. 161 of 
1911. 

» Didip, (1896) 18 All, 248; Badho. (1917) 


40 AIL 22. 

• fbr Edge, C. J., ia. Daliv, tiid. 
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LAW OP CHIMES. 


— w* —[chap. XVT. 

mderit; btrtiaasnmoSna they weactingio good faith under colour of their office, 
*■ a B '*®siii!iates might propotly be convicted under ss, 147 

and 323. ^ to Excise Inspector, in searching the house of a person, under 
ge suspicion that he would find cocaine there, committed many irresmlarities 
He had no warrant authonsmg him to make the seareh, he had brought on/r one 
^arch witness and he had directed a constaWc to scale the outer wall of the house 
The accused assaulted and beat him. It was held that the Inspector and the con¬ 
stables were not acting in the discharge of their duties as public servants and the 
accused were not guilty of an. olfcnco under this section, but were guilty of an 
•ofience punishable under s. 323. - Where a person is arrested for an ofience not 
really under a warrant, the mere fact that a warrant had been issued for hfe arrest, 
which warrant had been executed against other persons who have since been con¬ 
victed, can hardly be put forward as a justification for the arrest.* AVhere an order 
issued by a Ma^trate ceased to have oflect, a constable in carrying out the order 
<5ould not be said to have been acting in the discharge of a duty imposed by law on 
him, and no conviction could take place under this section.^ If hurt is caused the 
Accused may he convicted under a. 323. 

A police constable investigating a charge of burglary under s. 457 is empowered, 
under s. 54 of the Criminal Procedure Code, to arrest, without an order from a Magis¬ 
trate or his superior officer, persons against whom & reasonable smpicion of having 
been concerned in the burglary exists, and if any of such persons resists the wish 
•of the constable by force he is guilty of an ofience under this section, if he causes 
hurt; or under a. 353,if an assault is simply committed sad he is not protected under 
s. 99. But in the case of a scufilo merely a small fine is guite sufficient to meet the 
•ends of justice.® A police-officer autborieed to investigate a ohargo of theft has a 
right to make a search, which isincidentsl to his right toinvestigate. ^ conducting 
the search,howeverif be ignores the provisions of s. 105 of the Criminal Pxoceduro 
'Code and the accused offer resistance they arc guilty of an offence under this section 
for the officerso resisted would notbe at the time actingin the discharge of Ms duty. * 

Blow with an umbrella amounts to ‘hurt.*—^Where a blow wm struck by tho 
accused with an umbrella to a public servant this ofience was held to have been 
■committed.^ 

PKACTICE; 


Evidence.—Provo (1) that the accueed caused hurt.® 

(2) That the person so hurt was a public servant. 

(3) That such public servant was then discharging his duty as such. 

Or prove. 

(1) and (2) as above, and further. . 

(3) That the accused did so, with intent to prevent or deter such puWio 
^servant or any other public servant, from discharging his duty^* ; or 

That he did so in consequence of something done, or attempted to be done, of 
such public servant, in the lawful discharge of his duty. 

Procedure.—Cognizable—Warrant—Bailable—Not compoundablo—Triable 

by Court of Session, Presidency Magistrate, or Magistrate of the first class. 

(name oni ojtce of Majislrale, e/e.). Jicrebj- charge you (name o' tU 
•accused) as follows:— 


* 2:te7.>.<IS05>ISAIL24A ^sand^Kiehorr, 
(IS91) 12 A. W. K. 1, thoagh not expmaJy 
■orotT^ed by rio'e, yet is considered to 
lisve J»id down bad Uw. 

> ifulJiiQr Ahmad, {10J5) 35 AIL 353. 

» A Wool Kanm. (1905) 4 C. U J. 93. 
Ch,nJff Coomar Stn, (1999) 3 C. W, >.60?*. 

* J/adL»,tl017)40A«.2a 


« yw, (1910) P. K. Ko. 18 
Seo itahamti Yaioob, (1910) 7 3f. I* T. , 
• xVirmaleSinjA. (1919) 15 A. I- J- R 1^'; 
» Sh<o Ghdam LaUa, (1875) 21 tV. R. (Cr-' 


• r»d« *. 323. iap. ^ 

• «o«paf. (1917) JC A- R X R 

>• Ki,C. Lu (1931) 22 A. r. X R. »'l 
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That you, on or about the — day of-, at-, voluntarily caused hurt to 

■one AB, a public servant, in the discharge of his duties as such public servant, 
and thereby committed an offence punishable under s. 332 of the Indian Penal 
•Code, and within my cognizance. 

And I hereby irect that you be tried on the said charge. 

Punishment.—See the Criminal Tribes Act (H of 1897), s. 6. 

333. Whoever voluntarily causes grievous hurt to any person 
being a public servant in the discharge of his duty 
■ing ^vous^nrt to AS such public Servant, or with ‘intent to prevent 
fc* deter that person or any other public servant 

om IS ay. dischaiging his duty as such public servant, 

or in consequence of anj’thing done or attempted to be done by 
that person in the la^vful dischaige of his duty as such public 
servant, shall be punished with imprisonment of either description 
'for a term which may extend to ten years, and shall also l)t liable 
to fine. 


COMMENT. 

This section provides for the aggravated form of the offence dealt with in 
the last. The hurt caused under it must be grievous. 

See Comment on the preceding section. 

Public servant must be acting' in the dbebarge of bis legal duties.—Two village 
watchmen arrested one F on suspicion that he was in possession of stolen property 
While he was being taken to the police station he was rescued from the custody of 
the watchmen by certain persons. It was held that the watchmen were not mem¬ 
bers of the police force, and had no authority to arrest F on more suspicion 
inasmuch as the statute whereunder they had been appointed was repealed, 
and that F could not bo connoted under this section because it was ncce&'«ary 
ito make out that F and the actual rescuers were acting in pursuance of a 
• common intention within the meaning of s. 34.* 

Pit ACTICE, 

Evidence.—^Prove the same points as for a. 332, showing that the hurt caused 
'was grievous hurt. * 

Procedure.—Cognizablo—Warrant—^Not bailable—Not compoundabjf—- 

Triable by Court of Session. 

Cbuxe.—See s. 332. 

Punbhmeot.—See the Criminal Tribes Act (II ol 1897), s. C; the Burma Laws 
Act (189S), 8. 4. 

334. \Mioevcr voluntarily causes liurt on grave and MKiflen 
provocation,^ if he neitlier intciuls nor knows him.seU to I>e likely 
VoiuotMiiy c*os. ^ hurt to anv person other than the jicrson 
lag hart on proTo- who gavc the provocation, shall be punished witli 
imprisonment of either description for a term, 
wliicli may e.vtcnd to one mouth, or uith fine which may extend to 
five Imndred rupees, or mth both. 


Jafar. (IVIC) 14 A. L. J. R. 


I* rii< t. J13. tap. 
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OP crtiiins. 


^OBAp. xn. 


COMMENT. 

This section sen-ca iw r proa-iso toss. 32.1 flntl 32j. 

on gmvc ,mfl sodden proa-ocation to the person itirinR the pto- 
voenhon is chorgenWo ns on offence under this section, ond not under s, 324.' 

1. 'OrsM and sadden ptopocslion.’—8eo Comment on ». 300, oicepfion I, 
TRACTICE. 

"'M Cicaccascd esasod bodiiy pain, disease, or iafimiity. 

™'” •><>«« '■“'Icr grave and sndden provocation. 

(3) That ho ncithof rntended nor l-now it to is- liWy to CRu«^ it tOflfirpDfgon 
otfiPr than the |)crson who the pro^-ocafion, 

Ofinss—Tho burden of proving «utWcn provocation, and that th« accused 
neither intendod nor kne^v that ho was likelv to Cs-iuso hurt to any person other 
than the person giving tho provocation, 'trnufd h'o on the accusedr 

Procedure.—Not cognirnbto—Sammons—Bailoblo-CoaiiiomdaUo-Triahle- 
by any Magistrate—Siimraary trial. 


335. WliOQVcr voluntarny cauees grievous hurt on grave 
ftiid «i(d(]pii jnovoc.ntion,’ if lie neither intends 
inJ"’'pbtoM 'hurt Unotre himself to ho likely to cause grievous 
on proroenuen. liutt to tiny poHioii otliO!- tlmn the person who 
gave the provocation, shall bo pimishod with 
imprisonmoiit of either desciiption for a term wiiicii may extend 
to tour years, jr with fine which may e.vtend to two thousand rupees, 
or tvith lioth. 


Explanalioit.—Tho last two sections are siibiect to tho same 
provisos ns exception 1, section 300. 

COMMENT. 

This scctiou senv^ as a proviso to es. 325 and 32G. 

j, ‘Grave and sudden provoc3lion.’->^co Comment on a. 300, exception- 
2, p. 029. The provocation and its-effects must bo andden as Tvell aa grave; and 
the deprivation of the po^cr of 8<‘lf*contro! must continue in order to benefit s 
man who kills another under circumstances of ^ave provocation. - ff the parti¬ 
cular act of which the accused ia found gu/ltytia one which imports debberatede* 
sign, the pica of gra wand sudden provocation baa not the same effect as in the 
case of a man who in sudden and provoked anger strikes a Wow, however serious 
tbat blow may be. Thus, where the accused -cut the nose of his wife with delibe¬ 
rate design, the 'ffigh Court enhanced the sentence to two years’ rigorous 
imprisonment though there was grave provocation.* 

‘Sudden provocalioO.’—A persou who, by a fiinglo blow with a deadly weapon, 
IdUed another, entering at dead of wgbt into a dark room where he and Us 
wife were sleeping separately, for the purpose of having criminal intercourse with 
faer, was heM guilty of causing grievous hurt on a grave and sudden provocation. 

'NotsuddenprowcatJon.'-A husbana, euspec^g Us vrifa of infidelity, Md 
himself eo as to see her with her patamoar^ and^ having seen an improper act being 
committed, he came onfc and caused grievous hurt to the wife. It waa held that 


s Bhata Chula, (1963) i B. H. a 17. 
s Btehoo Samt, (1873) 19 W. B. (Or.) 35. 

* Bhagtcan. Chhagan, (1014) 17 Bom. I* JR. 


68, 3 Bom. Cr. C. 1. „ t,, i. 

* Chttllundet poratnanieh, (1805) 5 W. R* 
(Cr.J 55. 
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AsaeaisJd-—vt»-I ‘r:>r^isTV’' *:i*<*-V- 
Ji- t- i'.>' r'‘-2U'^''r'tLr v ••''•. JT*. r-»frr 




/ir VIII of ^ 


r i: .* i TI r i: • 

Etocjw-—■- r?'*'" (1) *-iS* lj*-»rr'ivrIcsaj<^i*trI;M- ♦r»;r, »jt»^ay. c>' ii!:rt22»r' 

T_i'if'Ir'I »:lf til* *•- «'f «;ut;t.T^n‘-voii'’L'jfl 

T„it 2t *^8' csurf-' r-i.f2 if tt-j*—rfii' T'^''cf^-atic: 

1 1 Tl 2* }>• rfatif*-' 2r;-:'j»r: !»'*• Lifr •: t'- <• lit* 1'- cstt- rt t^ssv 
t'lf j*“r''*r iif z*'**'t»?at2''i. 

Oae:—<«ru5 c: z-ru^iuT z»roM«cst''.»c. a' ir: e 1** 


?rPte£vrt^C<rrT.!£ai i»—■S'-zg:r.y.»z»—Lrizsti*—1V.t2:->n2di'-'j‘ 
r-*: i ^:v*-r i’^tj' ^ii‘'i i. tzlfr i'—TnaM* br fV>i*rt 

—! i> •:•»' 0 !f’o/''» casr?- >c-’_ 

13 •-'■jMfS tt' .— 

Tiisz v'alf.’Ct tb*.--’is,' of-.et——. ><'b^iar:i'' vau)**-'- 

i’jr: I'.i -IV v: cns'* ei'.' fv-'I'J**; rrv'tf.sij":: tf* '-ot br tb* ssj-J IIY [U'' </ 

f;V ^ev }'j< »• fc2,v o: jrr?s'* e:.-! ;••'*%sn*”:. to yut: by 

AC «L’'I I'o: lE’.-ifliiT ;«.• if'iii.'iWiLi* j* t‘* l»« lil*-:.' tbst sft: woold {L-r^br/^aiu^ 
I’tjr: t/’’^V] ar-i by tvsizi-’tt-'i a: oiJ-ijv' :*uiJ«L3bjv ui:'j*T ^ SX* of 
t'j- Iiriisn Xvua' ai-"! "Jt'-iz '•'-•z.Jts'j*-*- 'V *u« of tii*- Lourt 

c' SansjvL ir tii‘ IL^L Co’jr.; 

I b*-rtby tiist to’- i^-' t£»W Jbx tzjT oS”’J (.•'.♦’jfc (t». fr*«s 

i*s> vnii Vti*' •tird')) o:. tu' tt^ oasrj**.. 


^3t3. Wiiu*'''?! 'JO*-' ujt; u'/t* n- riitlilv vr ueybreafl;.’- as 

io *'!io,iii;'*?r ijufu.tii lii*- or -tlje peixjaal safety of 
z*./tlt uDimi-oaujeiiT of 
’ eifjj*-.’ d**>''n;>tJoii for *- T-eriii v.-LjcIj may ♦'.'aend 
to tJU'oe morifii'' or v.jiL fme vducL mav f-.'rt^nd 
to iv.c iiuudred aao fihy orv.itL }*otIi. 


COJiIlIEKTs 

Ea'l; aiid utr^bj.—lit wiucb *'if'aaijy»rr iiiuuaii hi- or p^rtoiial aaffty 

of 'jt'ij-r:,-br- Zf.’iis'aabi*' uai*-? tLi*- t>-ctJOU tiiou^o ooLarJa foliowe. 'Tb-y 

6 T- ad'hii'.’Uili} p'jhd^bzit'i- ••zio-r t' w7 and 35^ sf tli^r caui**- aurt <»r^n»*v«#us 

^lany eptr<ifi' of or i»»'"b;^‘riit«likTn to '•adaojJ'T hftor to oauae 

i'jrt or fujun'ar*' load’- poni'Iiablf by Cbapt'-r XIV. 

Objwt.— •'Tbe proviSiout of e. 33G aw laleaded to £oa<it o&m£ wLare acts whicb 
ar- ic tiiTiasehei lawful ar*- so rashly or sj^hu^atlv as to ^odanjL'er Imman 
Ail’S or the p«T*oaaI saf«li of Oth'srr. 

Tot oflriiC^ pu[u$iiabi»- b\ tliis aiid the followtwo atotiODs ib the <Ioja^’ 
■of ao ac-t so rasho’ or cvclip-rnly as to put m peni the Lves aod safety -of othett. 
but without au intention of oauem^' hurt or anv kiiowJfd|i«* that hurt is'likelv to l*e 
tbffeby cauwKi* 


<1. AeL^-^S&ee.'52, aupftr. 

Inorder todetemun*- wLetheranact was done rasilyor c^ligenflT, no distinc¬ 
tion ousht to be drawn betwob-D the act itwif and tLc instrument w/tb wLifL it te 
» Sarnnifii, (ISffVt » A. W. 9. 

•fO 
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j.KXf or cntiira. 


^CrtAr, xn. 


C 0 M 5t K K T , 

Thi^ Rcctioh i'crvi'j» tva n r»w>vi»o to 32S ftml 521. 

CaiiMtip hurl on RtRV.' nn<l MiiWon ptovK-ntioii to lli? p-rson irivinR tip pto- 
vnr.ntion i» clmtgrsWn n» nn oilonro vniVt tMi pprtion, nml not nndn jf33f.i 

1. * Crsvs #nj jnJJm pfO»oc»lioB.'—Son Comwpnt on «, SOO, ciccption 1. 
PKACTICK. 


»riMnco.—rrovn(l) Omt t!ie ncca.td Miupd bodily pain, di 3 eaj» ot infirmity. 

^auA^{^ ^vlt^n vrm tinrli*r prft\> n»ul auflfl^n provocation. 

That he nrithrr intcn<M nor fcn»'W it to Ilkrlv to caH»«‘ jt to any perron 
other than the j>eft«on w]jo onvr the ptovocation. * ^ * 

Obdj.—T he hunVn ol prtjvinjj ajwJiVn ptovocation, and that the acenaed 
flcithor intf-ndrd nor hnotv that he waa lihrly (i> cauaw hurt to anv p*'rsoQ other 
tbnn lliP pptPOn piviny tbn provoention. wmifii lit on tb» ncciij-d. 

Proetdure,—Not topnimblo—Surnmont—Bnilablt—Compoandnblo—Ttiablt- 
by nny Jfjinitlmlt—Siimtanry (rial. 


335. A\ hriofor volKafririly* cuunot griovono imrt on grave 
and sudden jiiovocafimi,* if lie neitlier intends 
'h^ linaws liim.self tn lie likely to cause grievous 
OTptIrKtUtn. hurt to any person other timii the person who 
gave the provoratioii, shivlJ he piinwhorJ nith 
iinprisjninent of either desciiption for a term wliich may extend 
to four .vears. jr witli fine wliicli may c.vtond to two tlionsand rupees, 
or with hofii. 


ijrpht/in/fon.—The last, two sections are sabject ro the same 
pr'ivisns as exception 1, section 300. 

COMMENT. 

This btction hcf\-t'» lu* a proviso to bs, 325 and 320. 

J, ’Cravt and sudden provotation.'—Seo Comment on 8. 300, exception 

■ . » T' -...1 tnirct Jjo auddcj) Q? wkH at* gravc; ned 

.1 ■ « * ■ • . ’ .. coatfoi/f} in ord^r to benefit a 

.. ■ ' • • * .-'ave provocatioo.’ Iltho parti' 

eularactot wwuu mu --in ■; ' ono irbicii imports /itb'beratede- 

. .. I > • •, I, r , . ■ ’ ■ ’ ’**' provocation has not the ^ame effect as m the 
■ . ■ ■ *. ' provoked anger strikes a bloTv, howovet serious 

I. ,' the accused cut the nose of fais wife with deUbe' 

rate doeigu, the High w-*: enhanced the sentence to two years’ rigorous 
imprisonment though there was grave provocation.* 

‘Sudden ptevocatlon/—A person who, by a ehagle hfow with a deadly weapon, 

laUed another, entering at dead of night into a dark room where he and hw 
wife were sleeping separately, for the purpose of having cnnunal mtercoutae with 
her, was held g^ty of causing grievous hwrb on a grave and sudden provocation. 

Xot sudden rroTOciitlon.—A husband, smpea&ag his wifo of infideli^, Md 
himself BO as to BCO her with ber pmamour. and, having seen an improper act oaug 
committed, he came out and caused grievous hurt to tic mis. It irss ieM that 


* Btala esuio. (188311 B. H. C. 17. 

* Btciioo Saout, (1873) 19 W. B. (Or.) 36. 

* BifuiS'Uxin Chhoffun, (1914) 17 Bom. lii. 


8a. 3Boin.Cr.C. 1. _ „ « ,t, i, 

* CAtiJlun/fet Poramantci, (1863) 3 W. 
(Or.) 65. 
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assuming the provocation to be ‘ grave * it was not ‘ sudden ’ within the 
meaning of this section.^ 

Amendment—The word Voluntarily* was inser Vd by Act VIII of 1882, s. 

As to the meaning of this word see s. 39, supra. 

PRACTICE- 

Evidence.—^Prove (1) that the accused caused bodily pain, disease, or infirmity. 

(2) That he did so with the intention or knowledge of causing grievous hurt. 

(3) That it was caused when he was under grave and sudden provocation 

(4) That he neither intended nor knew it to be likely to cause it to any person 
other than the person who gave the provocation. 

Onus.—The onus of proving sudden provocation, etc., would, as in s. 334, lie 
on the accused. _ 

Procedure.—Cognizable—Summons—Bailable—Compoundable when permis¬ 
sion is given by the Court before which a prosecution is pending—Triable by Court 
of Session Presidency Magistrate or Magistrate of the first or second class. 

Charge-—I {name and office of Hagistrate, etc.), hereby charge you (name of the 
accused) as follows :— 

That you, on or about the-dayof-,at-.voluntarily caused grievous 

hurt to XY on grave and sudden provocation given to you by the said XY [(or if 
the person hurt ts another) say on grave and sudden provocation given to you by 
AB and not intending to (or knowing it to be likely that you would thereby) cause 
hurt to XY] and thereby committed an offence pumshahlo under s 335 of 
the In(ian Penal Code, and within my cognizance (or the cognizance of the Court 
of Session or the High Court). 

And I hereby direct that you be tried [by the said Court («n cases tned by Magis¬ 
trate omit these ^cords)] ou the said charge. 

336. ^^^loeve^ does any act* so rashly or negligently* as 
to endanger human life or the personal safot}* of 
ji^Act end&ng^^ng^i others, shall be punished with imprisonment of 
iafotyof other!!°°* either description for a term which may extend 
to tliree months, or with fine which may extend 
to two hundred and fifty rupees, oruith both. 

COMMENT: 

Rash and negligent acts, which endanger human life or the personal safety 
of others, are punishable under this section even though no harm follows. They 
are additionally punishable under ss, 337 and 33S if they cause hurt or grievous 
hurt. 

Many specific acts of rashness or negligence bkely to endanger life or to cause 
hurt or injury are made punishable by Chapter XTV. 

Object—The provisions of s. 336 are intended to meet cases where acts which 
are in themselves lawful are done so rashly or negligentiv as to endanger human 
life or the personal safety of others. 

The offence punishable by this and the following two sections is the doing 
of an act so rashly or negligenly as to put in peril the lives and safety o! others, 
but without an intention of causing hurt or any knowledge that hurt is likely to be 
thereby caused. 

1. AcL*—Sees. 52, auyro. 

In order to determine whether an act was done rashly or negUgently, no distinc¬ 
tion ought to be drawn between the act itself and the instrument with which it »8 
» Jtit«ani,{lSS9)»A.'W.N'.9. 


90 
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or CRIMES. 


[chap. XVI. 


'’* ’^koffl /oor were Dhormakartas of a temple, avere cliarged 
■mtli having drawn n car which was not m a good condition and to have thcrebr 
f ft*" as to endanger Inman Me. The Magiatrate 

acquitted them on the ground that the rashness or negligence must relate to the 
not to bring it -mthm the meaning of the section and not to the article or thine 
in respect of or in connection with which tUo act is done, hceanso the rashness or 
“ the quahtj' of the agent that does the act and not that of thesnbieet 
H'gh Court disagreed with the opinion of the Magistrate and 
iieldthatthorcnlqnestionfordceiEionwns wlethorthe Dharmakartaa had pntthe 
oar into repair so as to satisfy themselves that it could bo safely drawn.' 

2. ‘ Rashly or negligently.'—See a. 301-jl, aiipro. 


Act eadynserlag peisoail salely at others shonld ham bcea kaowlagly done.—A 
person, having a heense to conduct Biringingduring a ffindu featival, was hdd 
xiot to render Jiinaself liable /or this oflbnco by aWotviog persons, in his absence, 
to awing by hooks inserted in the flesh, instead of hy being attached to the pole 
by cloth, unless it was shown that he know of it.- 

The accused was the lessee of a certain temple. It appeared that on a certain 
day injthc year pilgrims and others in large numbers visited this temple. Close by 
the gate leading from an outer courtyard into the inner temple there waa a weH 
which was surrounded by a masonry platform 2^ to 2 feet high and the ring or the 
parapet of tho well stood again about one foot above the platform.. Early at night 
on the day of tho congregation of pilgrims, an accident having occurred, the accus¬ 
ed at the instance of the police-officer in chaige had a light placed ,on or near the 
one-foot parapet, but at a later hour the accused had the light removed and there¬ 
after between 1 and 2 a.M,, while the people were again entering into the inner 
temple, a boy, who had no previous knowledge of the well and, in the darkness, 
could not see it, fell into it, it was held that tho accused was guilty under this 
section.^ 

The accused, a taxi-cab driver, was licensed to drive, but owing to his defect- 
' ive eyesight, was asked to wear spectacles at the tirne of driving. One night, 
whilst he waa driving without spectacles, his car collided with another j but it 
appeared that he was not to blame for the accident. Sfedical evidence showed 
that the defect in the eyesight of the accused was not very much and that it would 
. not appreciably interfere with his efficiency ss a driver. He was charged under 
• 6 . 279 with driving hiscarin a mannersorashor negligent as to endanger human 
' life. The trying Magistrate convicted him under this section of doing an act so 
•rashly or negligently as to endanger human life. The High Court held that the 
accused had committed no offence under this section, inasmuch as it was not made 
out that if he drove his car without wearingspectaclcs he would be acting so rashly 
or negligently as to endanger human life or the personal safety of othera.* 

En^e-ariver Jetting oB steam new a thoroughfare.—An engine-driver was 
taking an engine which was letting off steam, along a public tkoroagbisro, at a 
time when the traffic was exceptionally heavy and within a few yards of a large 
number of horses and carriages which had been parked together, in spite of warnings 
from the police that to do bo would endanger the public safety. It was held that 
he was guilty of this offence thoagh he might have behoved that no danger would 
[n fact be caused.® , . 

Throwlngstonesoa a persou’s fioojt-—The mere throwing of stones on the rooi 
■ol a person’s bouse was held not to amount to a crimmal offence, unless it was acne 


* TAijijWBa, (1890) 1 Weir 33T. 

* tfath Mahia t . HaTuaram Koa*Mr, 
'.tlCOO) 5 a W. N. 37C. 

» .Yarji'ny OAantK Jfahapalra, (191^1 fS 


C. \V. JY. 1176. , „ „ 

« Alxu Mina, (1018) 20 Sam. 1* P- 37^, 
4 Bom. Cr. C. 231. ^ 

• (rtTTfe Lieeday, (1887) 1 Wwi" 337. 
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T.a*hlv or n'‘plir'’ntlv pn torndanr^r linnianlif« or thft p^r«on.nl paf'’tjol others.* 
Boi if ft in\''rilionftUy throws n jitoii*; at a how'*' or on n hon'e under aach 

<ircum»tAnr<'s that, althongh h'' do*'j not int<*nd to cau<e hurt, nnd not in 
fftct c.au*'' hurt. v»'t he mu*t know that is likely to c.ai:«e hurt, he commits an 
offence puni*haMe under this pretion.* 

2, *Rftjhly or negligently,*—Sec *. 30I*A, tupra, 
r It A C T I C K j 

Eriilcnce.—Prove (1) thnl the accused did the net in question. 

(2) That it was done rashly or nepligently. 

(3) That It was Piich as to endanger the hfe or persona! safety of others. 

Prccedurc.—Cognizable—»Summons—BaiI.il>lo—Xot compoundftbl(r—Triable 

by anv Mapstrafe—Triahle summarily. 

337. ^^^locvcr causes hurt to anv person by doing any act* 
CsQiin hart b mslily OT negligently* as to endanger human 
Act endviccnne life life, or tlic personal safety of others, shall be 
punished with imprisonment of cither description 
^ for a term which may c.xtcnd to si.v months, or 

3vith fine wliicli may extend to five Imndred rupees, or witli both. 
COMMENT; 

“Hart may be caused ihvoluntarily, yet culpably. There may have been 
no design to cause hurt, no expectation that hurt would he caused; yet there may 
have been a want of due care not to cause hurt ”* 

A party phall not be deemod to he culpable m respect of any hurt, damage 
•or other evil consequence resulting from his net. although he did not use the 
utmost degree of caution that was po'«ibIe, provided he used such a reasonable 
degree of caution for the exclu<ion of mischief as was appropriate to the nature of 
the act and the probability of danger in the particular case.* 

Scope.—-This section applies only to acts done without any criminal intent. 
Personal injury intentionally caused is neither a rash nor a negligent act.® 

1, ‘Act,*—See a. 32, supra. 

2. * Rashly cr negUgenlly.'—See s. 304-A, tupra. 

CABE; 

Negligence with reference to a gun.—-Tbo causing of hurt by negligence in the 
■use of a gun was held to fall within the purview of this section rather than of s. 286. 


not sufficient evidence of rashness or negligence to support a conviction under this 
section.* 

Neghgence with reference to poisonous drugs.—A wife administered to Her 
husband a love potion in his food to save her from the quarrelsome tongue of her 
husband. The husband took ill on eating the food but subsequently recovered. 
The potion was prepared from dhalura seeds by accused No. 2 who was her lover 
iind by accused No. 3 who was his friend. It was held that the wife was guilty 
under this section as she administered to her husband without any care or caution 
m powder which she received from her lover who was at enmity with her husband; 

> Kga Tha Ku. (1879) S. J. I* B. 91. * 7th Path R. 33. 

* Nga J/yalTAin,{1898)P. J. L. B. 420. » (1904) U. B. K. (P, G)G. 

» Note M. p. 164. * Abdaa Saltar, (1906) 23 All. 464{ 
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that the accnscd No. 2 was gnilty oI an oHcncc under m. 307 and 10& • and that 
accused No. 3 was gmlty under as. 328 and JOS.' ™ ‘ 

rvn oper3^Kf^!.—Tlic accused performed aa operation with a pair ot ecisaow 

on the hd of complainant s oyo, and stitched the ^ound with ordioarr thread 
and needle. The owsration was ncodlesa and performed in a prindtive way^withoot 
any precautions. The complainant’s eyesight was damaged permanently to a 
certain extent, Jt was held that the accused ■was ftudty under this section.- 

PHACTIGE; ’ 


Procedure,—Cogaizablo—Summons—Bailable—Componndable when permk- 
Mon IS the Court before which a prosecution is pending—^Triable by 

Presidency Magistrate, or Magistrate oi the first or second class. 


S38. ^^'hoever causes grievous hurt U> any person by doing 
Causiag grievous 30 xasBI}' oT negligently^ as to endanger 

hurt by act eadaa- Jinman life, or tlie personal safely of others, shall 
SSt^*oj*othe«r piiiiishcd with imprisonment of either descrip¬ 
tion for a term which may extend to two years, 
ot with fine which maj’ extend to one tliousand rupees, or with both. 


CO^MME^NJ: 

This section deals*'with grievous hurt ©cindered by an act dons so rashly 
or negligently as to endanger human life or the personal safety of others. Other¬ 
wise th *» section ia similar m terms to the last aectiou* 

1, 'Act—See8. 33,««pia, 

2, ‘ Hashly or ffsgligently.’—See a. 304-A, $upr(K 


CASES, 

Sexual iutercoursa causing injury to wife.~-Under do law it is a rule that a 
husband has tke absolute right to enjoy the person of his wiVe without regard to tby 
question of safety to her. Hence, where a husband bad sexual intercourse with hi? 
wife, aged eleven years, and she died from the injuries thereof, he was held guilty 
of causing grievous hurt by doing « rash act under this section.* This case led to 
the pas sing of Act IV o{ 1891. 8ee^. 375. 

htnlb caused by allowing a cart to go unattended.—Where a person, by aUowing 
his cart to proceed unattended along a road, can over a boy who was sleeping on 
the road, it was held that he had coromitted a-n offence under a, S37or under this 
seorion although the hoy might have contributed to he own injury by going to 
sleep on the aide of the road.* 

Running over by a carriage.—'Whoro the accused's carriage which was drivea 
at an ordinary pace, on a dark night, knocked down an old deaf man and hilled him, 
it was held that the question for the Court was whether there was any evidence 
that the death of the deceased was iodoced by an act negligently or rashly dyeeWd 
by the accused. If there was no such evidence the accused could not be convicted. 


I Mhagava Oirttfappa, {1916) 19 Boia, L. 
R. 64.4 Boro. Cp.C.!. 

» Oulam Syder PanjaAt,{29!6) 17 Bam-1* 
R. 354.3 Boia. Cr. C. 47. 

* B«rrt€ Mohvn (ISSO) 16 Oil. 49 . 

In a 8inuf»r r**® in th# Ceatrftl I*r»yiacw» th** 


hvsbSQd waa paa&feod luider ». 326 
mnad itxyan, (1898) 12 C. V. L. R. (Cr.) lU 
See Shomiiu Bfutiri. (1624} S Pftt. 410. 

* Jfalfcii, (1884) XJnnp. O, C. 198 

* ri« 7 j) a jc H. G App. Si. ^ 
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PRACTICE. 

Evidence.—Provo (I), (2), (3) as for 8.336, and (4) that such act caused grievous 
burt. 

Procedure.—Cognizable—Summons—Bailable—Compoundable when permis- 
:8ionis given by the Court before which a prosecution is pending—Triable byPresid- 
«ncv Jlaaistraie, or Magistrate of the first or second class. 

Charge*—I (name and office ojMagistrate etc.,) hereby charge you (name of tltc 
accused) as follows.— 

That you, on or about the-day of-, at-, caused gnevous hurt to 

AB by doing an act, to wit-, so rashly or negligently as to endanger human 

life or the personal safety of others, and thereby committed an offence punishable 
under s. 338 of the Indian Penal Code, and within my cognizance. 

And I hereby direct that yon be tried on the said charge. 

Of WroiKjful Itcs>traiiit and Wrongful Confinement, 

The provisions under this head are for the punishment of offences, in which the 
•offender, e’though he may have no design against human life, and no intention to 
inflict bodily hnrt, cither wholly deprives the injured person of his freedom or in 
some degree abridges his personal liberty. The personal restraint or confinement 
may, in some cases, be so slight os to deserve little more than a nominal punish¬ 
ment; but the arbitrary imprisonment of a preson, which is ofter a quiet and 
convenient mode of persecuing him, is a most serious offence, deserving of 
•exemplary punishment. ^ 

339. Wlioevor voluntarily obstructs any person* so as to 
Wrongful w. prevent that person irom proceeding in any 
direction in which that person has a right to 
proceed," is said wr>''ngfully to restrain that person. 

EjnjiUon .—The obstruction of a private way over land or 
water which a person in good faith believes himself to have a lawful 
right to obstruct, is not an offence ■within the meaning oi this 
section. 

ILLUSTRATION. 

A obstructs a path along which Z hasa right to pass, A not behoving m good 
iaith that he has a right to stop the path. Z is thereby prevented from passme. 
A wrongfully restrmns Z. 

COMMENT. 

Wrongful restraint means the keeping of a man out of a place where he wishes 
■to be, and has a right to be. * 

The slightest unlawful obstruction to the liberty of the subject to go when 
aud where helikes to go, provided hedoesEomalawfm manner, cannot be justified, 
and IS punishable under this section.^ 

The following illustrations, given in the onpnal Draft Code, elucidate the 
meamng of this section:— 

(а) .V builds a wall across a path along which Z has a right to pass. Z is 
■thereby prevented from passing. A wrongitdiy restrains Z. 

(б) A illegally omits to take proper order with a furious buffalo which ib in 
his possession and thus voluntarily deters Z from passing along a road along which 
2, has a right to pass. A wrongfully restrams Z. 

» IL 4 XL 30a » 5am»»arfa PiSai, (I8S2> I Weir 333. 

• Not© M, p-154. 
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(c) A tliro.itrm In ji-t n navajo; tlop «l Z. if '!■ “Inns » p“!li nlons whict 
7. linn ft fislit to S". K i' tlim po-vmlftl Itnni soins ftlnns tlial pitli, A wrons- 
(illlr iraltninn Z. ■ . ■ ■ i . i 

' (li) In dll’ Innt illintrnlii'n, it flin <Ins i> nil! ri-nll)' nitoc’’. Imt it A voIiintnrJx 
cnnica 7. to lliink di“t it i' nnvnpo. »n<I tli-o-W limvonln K ttnm soms ftlfins tho 
pnlli, A wtoncfiillv ii-nltninn Z. t . . , 1 .. 

From llii-f' ihinlrnliotia it will ftpli-at llial ft |>>■^on may ot>«trurt nnotlirt 
hr cftonins it to npprftr to tliM olln'r imi«»inilit<-. .liffiriilt, or ilanjnrou’. to procml, 
nnwrll nn hy ronnins it ftotnaliy to If inijin—iM**. iliHiciiU. or liansi'rotin tor that 

*"*' Tin-ao'illiKtrnliona “rro- aiilvoipi-ntly ilrtmiio'l an tlioy ’rrrr aovrrrly criticinatl 
Irol diov imlirnli- dial tlin olotrurlion iiirnti..nr.| in ilio j-clion JIo'iJ!!”®' 
phvjicftl oiolrurtion aloni’ lint may m-an ationr “I torn' or tlitrat 
ft m»n to elianpo Iiin conmo. Thun. wl,;o. .rcn.«! 
tlicrcliy (Irtftini’il n pomnn on lli*' rmif of it liono*. In* tra-n lirli! to Iia 
‘ wrongful rcMralnt/* 

IngT«dicnta.—Tho wuirrs two 

1. Voluntarv olMtrtjction 01A * 1 . . fr/»»n nriwrcdicsr 

2 . Tlic’olmtrai’tionmuntlo-auohft-nto prrronl that p-mon from proceeding 

in ftnv (lirtctmn in which he Iia< a right to 

1. • Vclnnurily oh.tru.ta. <‘f• 

liy ft jiemon ami not to olintriieliona wliirlt an * gp^tfuetjon lasta. * 

jiraoiLn aeeujed of tlio obn.rnetion througliont the time the oiiatrueii 

^.a. 30a.ntotlioineniiiftgofv<>lutitariiy. ,,„l,ibit!tin or remonstranco 

The obntruetion mu.t lo pW f ' , ^^nee i. not neeeasary 

ion not amount to auch "ij”™'*"’",-, ter occupied “house and 

IVlicto. thcretorc. tlic complamnnl and his w h _ ^8 there- • 

during their temporary ftbsenee the wan held that the necusedwas 

by olwtructcd them from getting into the hou i. 

giilty of wrongful restraint.' direction in which that 

2. I Prevent that person frtm P™'.'"*'"” .p-t the obstruction shonli 

person has a right to proceed. —The ^ , oPatmeted from proceeding 

be BO complete and Bucce.n.ntul as to prevent •*' 1* j ™ wTong hero defined is a 
in any direction in which he has a right to p oK^I. d® pp„ty 

wrong against the person, and is ““h e®“‘P . , complainant driving a bullock 

to go in any direction ho pleases. Thus, w cm the tompmma ^ 

cart, was obstructed from tiibng thi passage atmo without the cart, 

obstruction to the °,iSf„,™ngS restraint for though the 

tipbinSnt t“s hiXtotfrom driving Hs car. through the passage, he hims 

''“’Z"im.-IfanftetiBd^ 

by law, a conviction under this a bona fide claim to the same, 

ed ol wrongful rcstriant, if ho “P , ^ her lock on the shop, which 

The aoonsed, one of ‘hejoint-owncrs of a shop, p charged the 

let out by the other that he was ptwented bv the 

accused with the offence of . y tpat the accused had comrmtted n 

lock from entering tiio shop. It wa ^ 

: ‘3rS'|r4/^|i4S^ 

fmtr;V^lf;. >» 

» Rama Ula, (1912) 16 L. R. IW. - ^ 45 I. 

Bom. Cr. C. 20} but See LaTianu Mawj*, 
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offence, Inasmuch as she had affixed her lock to a hou'c of vrhicli she was the joint 
owner and the complainant was no tenant of hers.* 

Exception.—It is not an offence to erect ii wall against one’s premises to prevent 
other persons from passing over it.* If the accused has acted 6onn fdc then no 
conviction could be made.® 

CASES: 

Wrongful restraint.—-^^^loro ftlio complainant was taken to a poHcc*«tation' 
registered as a suspect, and pa«scd on in charge of police-men from one police-beat 
to another* ; where a police-officer refused to let a person go home until he gave 
bail ;* and where the accused prevented the complainants from proceeding in a 
certain direction with their carts and exacted from them a sum of money on a false 
plea.® this offence was held to have been committed. 

The fact that a person cither is or pretends to be au intending emigrant and 
goer to the depot and is there treated as such, receiving meals and an advance of 
money does not confer cither on the emigration agent or his watchman power to 
prevent* him from lca\nng the depot when he desires to do so, and a person who 
ttstiains him from going out of the depot» guilty o! wrongful restraint within the 
meaning of this section.* 

The accused, a landlord, prevented a tenant of his wlio was holding over, 
from entering the room which the tenant had rented from the accused. It was 
held that he was guilty of wrongful restraint; for a tenant holding over had a posi¬ 
tion recognized by the law and he had a right to retain possession of the premises 
ho occupied as even against the landlord htmscU until dispossessed in course of 
law,® The accused,who were co-owners of a well, obstructed another co-owner 
(complainant) from using the mol to which he had yoked his bullocks on the 
elope to the well on the ground that he had not paid his share of expenses on the 
well. It was held that the accused were guilty of wrongful restraint inasmuch as 
they had obstructed the complainant from proceeding with his bullocks in a 
direction in which he had a right to proceed with his bullocks.® 

No wrongful restraint—^Vheto tbo accused prevented the building of a party- 
wall between two adjoining backyards*®; where toll was demanded of cartmen in 
good faith, and they went awaywitbthcirbulIocks,Ieav]Dgthecart3**;where the 
complainant had, for the purpose of removal, placed ccitam goods upon a cart, 
and the accused came and turned the cart upside down, and the things fell to the 
ground, upon which the complainant went away**; where the accused placed an 


. , ■ • I *• 

from a mere general dislike or dread of giving offence to A remained there*® ; and 
where the accused caused Pariahs to stand in a public street in the vicinity of a 
temple with the object of preventing the complainant from conducting a religious 


* Bai Samralh, (1917) 20 Bom. L. R. 106, 
4 Bom. Cr. C. 200. 


L. R. 261, 5 Bom. Cr. C, 16. 

• Lahtxnu J/anoji, (1925) 27 Bom. L. R.. 
1410, 8 Bom. Cr. C. 185. 

»• Teniatachalatn Pillai, (1881) 1 Woir 339. 
Padalx Chtnehu Reddi, (1883) (3rd 
Eda) 258. 

*• Jugjrshtcar Pass y. Koylaak Chundet 
ChaUtrjet, (1885) 12 Cat 65. 

*» (1899) 1 Weir 340. 

LaLihman Kdyan, (1875) Cr. R. for 1875, 
Unrpp. Cr: C. 89. > 
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procesaion from fear of pollotion, it was held tint f xt, 

amount to an otaWotioa witW tM, Tc&nT 

340 . Wlioever tvrongfnlly restrains any nersln* in aooi. 
Wrongta, a manner as to prevent that perFon from pLeet 


fnont. 

'■ v-rongfnliy to confine' 


IIXOSIT.ATIO.VS. 

C 0 M 31 E N T E 

Ingredient3.-~The section roquijrea two essontiala:— 
o restraint of a person. 

oiroumacribtog tos”* 

wtirl'i, "'""2'““? '“fniinb any per,on.'-Wrongful conflnoment, 

VI X ^ wrongful restraint, js the l-ecpjDg of q man within h'mits out of 

wiicli he wishes to go. and has a right to go. * 

V person from proceeding beyond cerUm circumscribing 

tolls. — Thero must be a total restraint, not a partial one. If one man merely 
obstructs the passage of another in a particnlar direction, whether by threat of 
personal violence or otherwise, leaving him at liberty to stay where he is or to go 
m any other direction if he pleases, he can be said thereby to imprison him... 
Imprisonment is . a total restraint of the liberty of the person, for however short 
a rime, and not a partial obstruction of his wiil, whatever inconvenience it may 
bring on him."^ 

“ Proof of actual physical obstruction is not essential to support a charge of 
wrongful confinement. I think, it must, in'each case, be proved that there was at 
l^st such an impression produced in the mind of the prisoner as to lead him reason¬ 
ably to believe that he was not free to depart and that he would be forthwith re¬ 
strained if be attempted to do so. The mere threat of some future harm in case of 
departure willnotsufficeiftheprieonerknewthatitwasopen to him to go away 

and refrained from doing so lest he should suffer such harm. But if the circum¬ 
stances were such as to justify and to create the belief that he could not depart 
without being seized immediately, then...it would be proper to hold that he 
was obstructed and confined.”* 

‘ Prevent that person from proceeding/—^Tbere can be no wrongf ul confinement 
when a desire to proceed has never existed, nor can a confinement be wrongful 
if it was consented to by the person affected ®; or if an escape is open to a person 
if he Wished to avail himself of it.* 

The retaimng of a person in a particular place, or the compelling of him to go 
in a particular direction, by force of an exterior will overpowering or suppressing 
in any way his own voluntary action, is an imprisonment on the part of Mm who 
exercises that exterior will.’ 


» r<nixUa Subba 2led<Ju, (1910) 7 M. L. T. 
3G0. fJ910) M. W. N. 72. 

* Note il, p. 164 

» PcrPatttfsoa, 

7 Q. B. 742,751,752. 

* Ter'Pa\toa,J.,in SbamtalJairan, (1902) 


4 Bom. I* B. 70, 82. 

• iluftammad Din, (1893) P. R. Ko- 3^ 

1894. 

• Jiamdai. (1900) 4 a W. N. cr. 

• Paranliuam Nara*aya Panlulu r, JFl- 
0. Stuart. (1865) 2 it 7L C. 396. 


of 

d. 
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•CfriiJa dmjrajcrfb!r.| UnlU.*—'* A priion mAj* li»vc bocndAry larpj 
or nArroT, A-i«iW'‘ and tantriblo, or, thoafrh real, ftill in the conception only; it 
mar it«Mf he mo^Tab1e or fixed ; but n boundary it nu^t bare ; and that boundary 
the party imprisoned mu*t !>e prrxTntedfrom p.i**in};; he mu«t bo prevented from 
Irannc that place, trithin the arnbit of which the party itnpri'oninc would confine 
him. except by pri»on-brcarh. Some confusion aeema tome to arise from confound* 
inc imprisonment of the Iw^dr with mere los* of freedom; it is one part of the 
definition of freedom to be able to pn withersoever oneplcase* j hut imprisonment 
is fomethinp more than the mere loss of his power; it includes the notion of to¬ 
ft rainl within some limits defined by a will or power exterior to our own.”^ *' If, 
in the enurse of a nipht, Isoth ends of a ftrret were walle<l up, and there waa no 
epress from the hou«e but into the ftreet. I should have nodilTicully in faying that 
the inhahitantf were therehy impri«oneil; but. if only one end were walled up, and 
an armed force stationed outside to prevent any sealing of the wall or passage 
that way, I should feel ei^ually clear that there was no imprisonment. If there 
were, the ftreet would ohnously he the prison; and yet, as obviously, none would 
be confined to it.”* 

K\*cry confinement of the person is an imprisonment, whether it be in a com¬ 
mon prison, or in a private hou«e, or in the stocks, or even by forcibly detaining 
one in the public streets,* 

Moral force.—-Detention through the cicrci«e of moral force, without the 
accompaniment of phjfical force or actual conOict, Is sufTicient to constitute this 
offence.* 

Malice is not an cascntial ingredient in the offence of wrongful confinement.* 

Period of eonCnement—Tho time during which a perfon b kept in wrongful 
confinement is immaterial, except with reference to the extent of punishment. • 

Arreit by third persons at the direction of a poIiee-ofTicer.—If a pohco-ofBccr, 
without arresting a |K>rfon him«eU, directs some of the neighbours to take charge 
of him, the police .officer is responsible m the same way os if he had himself made the 
arrest, the person arrested by his order being in law in his custody.’ 

Difference between malicious prosecution and false imprisonment—It becomes 
necessary here to consider the difference bctwcene.211 and this scfction, i.c., between 
malicious prosecution and false imprisonment. ” The distinction between false 
imprisonment and malicious prosecution is well illustrated by the case, where, 
parties being before a magistrate, one makes o charge against another, where¬ 
upon the magistrate orders the person charged to be taken into custody and detained 
until the matter can be investigated. The party making the charge is not liable to 
an action for false imprisonment, because he does not set a ministerial officer in 
motion, but a judicial officer. The opinion and judgment of a judicial officer 
arc interposed between the charge and the Imprisonment. There is, therefore, 
at Once a line drawn between the end of the imprisonment by the ministerial officer 
and the commencement of the proceedings before the judicial officer. It is falla¬ 
cious to inquire whether or not the one is severable from the other, until you find 
some inseparable connection between them.”* Thus, the question is, does the 
defendant set a ministerial or a judicial officer in motion ? If the former, ho may 
be liable for false imprisonment, if the latter, for malicious prosecution. 

CASES. 

Wrongful confinement.—MTiere tho accused refused to obey an order in writin" 
improperly issued by a police-officer, and the police thereupon took her into 


' Per Coleridge, J., m Bird v. Jonts, (1845) 
7 Q. B. 742, 744. 

• Per Colendge, J., in ifcfd, p. 74C. 

• Blackstone, Vol. Ill, 4th Edn., p. 121. 

* renlatachala Mudal!.{mi) I Weir 341., 

* Dhania v. F. L. Clifford, (18S8) 13 Bora. 

91 


• 5«ij»ro#«n»io Qhotaul, (1600) 0 W. R. (Cr.) 

• Bellary Singf,. (1867) 7 W. R. (Cr.) 3. 

• Per WUles, J, in Au»tin y. Dotelirio 

(1870) L. B. 6 a P. 634, 640. . 
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euatodyl; wKere a Superintendent ot Police iUcgally wrote a letter to a person, 
who was accused of an oflencc for which he could not be arrested without a warrant, 
directing him to present himself before a Sfagjstrate, and sent two constables to 
accompany him, and prevented him from speaking to anyone *; where a prisoner 
discharged by a Mn^strate was sabscquently re-arrested on the same charge;’ 
where a police-officer arrested, without a warrant, a British subject in British 
India on a charge of criminal breach of trust or other cognizable offence committed 
outsfdo British India *; where a Village Magistrate maliciously ordered a certain 
person, who had resi.stcd the detention of pigs found trespassing, to be arre-steiP ; 
where a Jaff Doctor confined an offender, who was already undergoing jm]>rison- 
ment, in a cell within the jail for the purpose of administering enema ngamst his 
will* ; where an Abkari Inspector detained a man all night to prevent his being 
tampered with’; where a person living in a town where medical nssistnnn’ wa" 
available kept in heavy chains his own brother who W’as siihject to insanity of an 
intermittent kind nnd who was found to be sane by the District Judge who onlered 
Iris production before the Court* ; and where the accused got the complainant who 
was their debtor arrested and taken to jail by a bailiff during the subsistence of a 
protection order in his favour • the offence of wrongful confinement was held to 
have been eornmitted, 

The neensed, a Police Constable, detained some persons as siwjiccts for several 
daj-a. They were not fettered, but they were made to stay in n circimv«rribi*d 
limit, Thejr meals were brought to them, or police or village servants were sent 
with them to their housc.s for their meals and they were brought Imek, It was 
held that the accused was guilty of wrongful confinement.’*^ Where two j«>hee* 
officers arrested wtliout warrant a person who was drunk and creatingdistur^nce 
in ft public street,/and confined him in the police station though one of them kneti 
his name and addrt'ss and it was not found to what extent he was a danger to bribers 
or their projicrty, it was held that the arrest having been made by the pohce-offieef* 
Without Warrant, for a non-copnizable offence, their action amounted to wrongiwl 
confinement, unlcyi it was justified under the provisions of the Code relating to 
the right of imvate defence or under s. 81.** Accused No. 1 brought a woman, 
who was his kept mistress, from Kolhapur ami kept her with accused brotii'M* 

houw-kee|»cr in Bombav. On previous occasions too he hatl supplied women t<» 
uccu'wl No 2 to be u-'c-d pro-'titutra. The woman wa-s made to live ns a prwtitute 
In the houv, the entrance to which svas guarded , and a watrb was kept over her 
movements. Occasionally nli«* wos atloned to go out under surveillann*. - It was 
held that both the accused were guilty of wrongfully confining the woman.** 

Mistaken exercise ofpower by* PoIice-ofRcer.—Wroa person went to a 

Matjon to lodf’e a compiflint, and the pobce-offifcr. in «jrLseq»encv of soracfhmg. 
re>train*-<l the ivrson until he consulted his snj-enur. and then dt.schsrrd him on 
hss own rveo;;niraiice, he was h^M to have committed no offence. The Court «.ii*l: 

Although ih^ ix-rjfioner inav have exceeded the hmits of his authonty, and my 
hnv<- dofK' an act whicli h*- was not justified in doing, arifl so rendered himsejf Uant- 
to a nvil euit for ilomage:,, the fact* found do not. in ourjarlfrm^nt, amount to ti- 
enmmiKuTcne.. ,d STrongful rv^traint-’'** The amtsed. a j-.lire-offm-r, 
down to Il.ur.b3V from uj^ountry with a warrant to arrest a js-r-nn. Alter 
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rcasonablo incjmrics nml on «cll-foum1o(l suspicion hp arrestod tJiP complainant 
under the warrant believing in good faith that he was the person to be arrested. 
The complainant having proceeded against the accused for wrongful confinement, 
it was hcM that the aceu'rd had romniittcd no offence, since he was proteeted hv 
8. 76.« 

Legal arrest.—Where the arrest is legal, the police-officer making the arrest 
cannot be successfully jiroceedcd against on a charge under this section.* An 
officer arresting a judgment-debtor under a warrant svhicli directs him to produce 
the judgment-debtor when arrested before the Court with all convenient speed, 
is not guilty of wrongful confinement if, having cfTccted the arrest when the 
Court is not sitting, he confines him in the house of the judgment-creditor till the 
next sitting of the Court.* 

341. Whoever wrongfully restrains tiny person, shall be 
punished with simple imprisonment for a term 
wiSlS""!™"™"'”' to ono month, or with fine 

wliicli may extend to five hundred rupees, or ^vith 
both. 

PRACTICE. 

Evidence.—Prove (1) that the accused obstructed a person. 

(2) That such obstruction prevented the person from proceeding in ft direc¬ 
tion in which he bad a right to proceed. 

(3) That the accused caused such bbstrucUon voluntarily.* 

The obslructor must intend or know or have reason to believe it to be likely 
that the means adopted would cause the obstruction of the complainant.® 

Procedure.—Cogmtablc—Summons—Bailablo—Compoundable—Triab le by 
any Magistrate—Triable summarily 

Magistrate caonot order the removal ot an obstructloa.—A Magistrate, while con¬ 
victing an accused person for wrongfully restraminga person by the erection of a 
hut or by any similar act of obstruction, cannot pass on order, under this section, 
that the hut or other means of obstruction should be removed.® 

Statutory application.—Sec the Madras City Municipal Act (Mad. Act IV of 
1919), a. 3G4 

Punishment.—“ The offence of wrongful restraint, when it does not amount 
to wrongful confiuemeut, and when it is not accompanied with violence, or with 
the causing of bodily hurt, is seldom a serious offence, and we propose, therefore, 
to visit it with a light pumsliment.” * 

342. Whoever wrongfully confines any person, shall he 

Punishment for punished With imprisonment of either description 
wrongful con- for a term which may extend to one year, or with 
finement. which may extend to one thousand rupees, or 

with both. 

PRACTICE. 

Evidence.—Prove (1) that the accused obstructed the complainant. 

(2) That such obstruction was volantary, ' ” 

(3) That the effect of such obstruction was to restrain that person from 
proceeding beyond a certain limit. 

‘ Gopalia Kallaiya, (1923) 26 Bom, I« K. * Jt/ofttni Mohan Choicdhry v. Harendra 
138, 7 Bom Cr. C. 128. Chakra Chovdhrj/, (1901) 31 Cal, 691, f. b., 

* Amarsang Jeiha, (1885) 10 Bom *506. overruling Debendra Chandra Choudhurii y. 

» Samuel, (1906) 30 Mad 179 JfoftiRi Mohan Choiidhuru, (19011 6 C, W. N* 

* Vide B. 39, supra 432. 

* Arvmuya Nadar, [1910] M W. N. 727 * Note M, p. 154. 
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(4) That tho restraint was wrongful. 

Procedure.—Cognizablo—Sumroons—BaDabJo—Compoun^abJc—TriaMo br 

Presidency?’ Sfagistratc, or Magistrate of the first or second class. 

Separate scQtences.—'Where the accused were convicted under this section 
and s. 352, and sentenced separately for each of the oflencea, the acts found against 
them being that they seized,^ dragged and pushed the complainant to a certain 
plflci? in order to punish him, it was held that what the accused had been punished 
for was the whole series of acts, and that series of nets came within the definition 
both of wrongful confinement and using of criminal force, and accordingly the case 
fell within the second para, of a. 71.* Where wrongful confinement was the 
common object of an unlawful assembly, and that was the essential ingredient 
in the constitution of an offence under a. 147, it was held that having regard to 
the provisions of a. 71, a separate sentence for wrongful confinement was illegal.® 

Charge*—The charge should run thus:— 

I (name and ojfice of MagUtratc, etc.), hereby charge you [natne of the accused) 
as follows — 

That you. on or about the-day of^-, at-, wrongfully confined AB, 

and thereby committed an offence punishable under s. 342 of the Indian Penal 
Code, and within ray cognizance. 

And I hereby direct that you be tried on the said charge. 

343. Whoever wrongfully confines any persoji for ^ree 
ffmnjioi confine, days Or more, shall be ptmidied with imprison- 

meat for three or meut of either description for a term wliicn may 
more day». cxteod to two years, or with fine, or with both. 

COMMENT. 

The period of three days will be counted from the time that the complainant 
is inogallj' confined. 

PBACTICE. 

Evidence.—Provo (1) to (4) as for s. 342 and (5) that such restraint was for a 
poriod of three or more days. 

Procedure.—Cognizable—Sumnions—Bailable—Compoundablo when per¬ 
mission is given by the Court before which the prosecution is pending—Triable by 
Presidency Magistrate, or Magistrate of the first or second class. 

Cbargc.—See the form of charge for s. 342. fn that form for ‘ confined AB 
substitute “ confined AB for-da^'s.” 

344. Wlioever 

WrooRfut conrme- 
meat for ten nr more of € 


0 0 M 31E N T. 

Object—The authors of the Code say: ** One aggravating circumstance is the 
duration of the confinement. Confinement for a quarter of an hour my w®®- 
times be a mere frolic, which would deservo only a nominal punishment, » 
indeetl, might be so harmless ns not to amonnt to an offence... ‘ 

ment continued during many days will always be a most serious offence. c 
attempted to frame the law on this sabject in such a manner as to give the o en 

* raKra Aian, {10051 4 C L. J. Oa , htndat, (19W) I Cr. I* J. 365. 

* Aliiy* SSdlK S'- SM/aznda Si»jh Uvr- 


wiongfiilly confines any person for ten days 
mote, shall be punished with imprisonment 
ither description for a term which may extend 
hree years, and shall also be liable to fine. 
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a strong motive for abridging the detentinn of Iiis prisoner.*’* The Law Commis¬ 
sioners observe : “ One cannot conceive of a wrongful confinement continued for 
ten da}*s or more without deliberation and reflection and a special regard to the 
penal con‘!equcnces,and when a man sees that by jwrsisting in bisoficnre hr isc^erj’ 
day becoming liable to a certain additional punishment, the motive to sot his 
prisoner free will grow stronger daily/** 

1’ It A C T I C K . 

Evidence.—Prove (1) to (I) os for s. 312 and (5) that such restraint was for a 
period of ten or jnoro days. 

Procedure.—Cognizable—Summons—Bailable—Not compoimdablc—Triablo 
by Court of Session, Presidency Magistrate, or Magistrate of the first or second 
class. 

Punishment. — Pine alone is not a legal sentence for n prisoner convicted under 
this section.® 

Charge-—See the form of charge for s. 3i2. In that form for " confined AB ” 
substitute “ confined ABfor-daj's.” 

345. Wlioovcr keeps any person in \\Tongfiil confinement, 
Wrongful eoufino that a wTit for tlic liberation of that 

ment of person'for pcTson has bccn duly issucd, shall bo punished 
b«nl«uoir imprisonment of cither description for a 

term which may extend to two years in addition 
to any term of imprisonment to which he may be liable under any 
other section of this Chapter. 

COMMENT. 

There must be knowledge on the part of the accused that a writ for liberation 
has been issued. Mere behef is not sufficient; ‘ knowledge ’ is a much stronger word 
than ‘belief’ as the latter is stronger than ‘suspect.’* 

PRACTICE. 

Evidence.—Prove (1) that the accused kept a person in confinement. 

(2) That such confinement was wrongful. 

(3) That a writ of liberation had been duly issued. 

(4) That the accused knew of such writ, when he kept the person wrong¬ 

fully confined. 

Procedure.—^Not cognizable—Summons—Bayable—^Not compoundable— 
Triable by Court of Session, Presidency Magistrate, or Magistrate of the first or 
second class. 

Charge-—I {name and office oj Mugistrale, cfc.), hereby charge you(uQnic of the 
accused) as follows :— 

That you, on or about the day of-, at-, wrongfully coufined AB, 

knowing at the time of such wrongful confinement that a writ for the liberation of 
the said AB had been duly issued, and thereby committed an offence punishable 
under s. 345 of the Indian Penal Code, and withm my cognizance [or cognizance 
of the Coiu't of Session {or the High Court)]. 

And I hereby direct that you be tried [by the said Court {in cases tried by 
Magistrate omit these tcords)) on the said charge. 


(Cr. a) 39. 

• Ranyo Tvnaji, ^1880) 6 Pom. 402, 403. 


1 Note M, pp. 161,155 
* 1st Pep.. B. 393. 

» Bahirjx bin Krishnaji, (1863) 1 B. H. C. 
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346. Whoever wm.gfully confines nny person in such manner 
WroegM confine ‘'“5 “uicato an intention that the confinement 
ment in secret. pi sucii-peKoji in&y nofc bo known ^ to any person 
11 - ■ „ in the person so confined or to anv 

pubhc servants or that the place of such confinement mj-nl 

hermXfmr J'y “ny such person or public servant as 

of ehhpf^W shall bo punished wit], i,nprisonment 

ill additinf + ™“y years, 

» addition to any other punishment to wliieh he may ho liable for 
such wrongful confinement. , 

COMMENT. 

wongfu] coafincment, .aggravated by the offender’s 
Mm ™ ^T"'” l!? F™'*"" »'«' t'«>sn interested in him or boimd to protect 
im of the remedies which the law gives against this wrong, 

1. /Intention that conflnemcnUmay not be known/-*-In order to renders 
}>erBon hablc under this section, it must bo shown that the wrongful confinement 
was Of such a nature as to indicate an. intention, that the person confined, 
should not be discovered. The complainant, a woman, went to the Court to lodge 
a complaint of ill-treatmeut and torture against some relatives of the accused, 
ifie ^se not Jiaving boon finished that day, she was asked to attend the Court the 
next day. As she was departing she was accosted bythe accused who put her into a 
carnage and drove her away, taking her to various places, alJ strange and unknown 
to her at one or other of which she was detained. But a stir having arisen in the 
meantiine on account of her disappearance she was brought back by tic accused 
and produced by them before a pleader, in whose premises she remained till next day 
when she was made over to the police. The Sessions Judge convicted the accused 
Under this section but the High Court act aside the conviction on the ground that , 
there was no intention that she should not be discovered and that her confinement 
was not actual but potential as she was induced but not forced.^ 

2. ' Public servant.'—See s, 21, supra. 


PRACTICE. 

Evidence.—Provo {!) to (4) as for s. 342; and (3) that such confinement was 
secret against (a) any person interested m the captive, or (A) n public servunt, or 
(c) discovery of the place of confinement 

Procedure.—Cognizable—Summons—Baila&ic—C'ompoundahio when per¬ 
mission is given by the Court before which the prosecution is jK»nding—Triable 
by Court of Session, Presidency Afagistrate, or Magistrate of the first or 
second class. 


347. AVhoever wTongfuUj' confines^ any person for the purpose 
Wron-fui confine- extortiiig fioju the poxson confined, or from 
mmt to e.stort pro- any pcrsou interested in the person confined, any 
property or valuable security,- or of constraining 
tile person confined, or any person interested in 
sucii person to do anytliing illegal or to give any information 
wliidi may facilitate tJie commission of an offence,“ shall he 
punislicd with imprisonment of either description for a terra which 
may extend to three years, and .shall also he liable to fine. 

‘ Srrennlh 9 Cat S2t. 
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, COMMENT. 

This uiid the ne.xt sectiou may be comi)arcd with &s. 329 and 330, as the aggra¬ 
vating circumstances mentioned in the former are the same as in the latter. 

1. ‘Wrongfully confines.*—A Head Constable in charge of a police outpost 
agreed to drop proceedings against K, who had been arrested on a certain charge, 
on condition that K paid to him a sum of money. The Head Constable sent away 
K in charge of two chou'hdars to procure the money. In order to effect this object 
the chowkidars subsequently confined K at various places and maltreated him. It 
was held that it would be impossible to hold the Head Constable guilty of abetting 
an offence under this section in the absence of proof that he gave definite orders to 
that end ' 

2. ‘ Valuable security.*—Sec s 30, supra. 

3. ‘ Offence.’—The word “ offence ” means a thing punishable under this Code 
or any special or local law (s 40) 

PRACTICE. 

Evidence.—Prove (1) to (4) as for s. 312; and 

(5) That such confinement was for the purpose of (n) extorting jiropcrty, 
or (6) a valuable security, or (c) constraining the doing of anything illegal, or (rf) the 
giving of information which might facilitate the commission of an offence. 

(C) That such extortion or constraint was from, or of. the person confined, 
or someone else interested m him. 

Procedure.—Cognizable—Summons—Railablo—Not coinpoundable—Triable 
by Court of Session, Presidency Magistrate or Magistrate, of the first or second 
class. 

Charge-—I {iiaiiic and office oj Magistrate, <tc ). hereby charge > ou (nmne of the 
iiectiml) as followN — 

That you. on or about the—day of-, at —. wrongfully confined Ali 

for the purjiose of extorting from the said AB (or from a certain jicrson interested in 

the said AR. to wit. CD] u certain projierty, to wit-. and thereby committed nn 

offence punishable tinders 317 of the Indian Pena! Code, and within my cognizance 
[or within the cognizance of the Court of Se.s«ion (or the lllgli Court)] 

And I h<‘reliv iliroct that you be tried (by the waul Court (in co,«rt tnetl (uj 
Mwjf<lialc ouiit these icortfs)] on the said charge. 

348. Whoever wrongfully confines' oiiy person fur tlic purpose 
of c.xtorting from <Iie jicrsoti coufined or any 
menMo o\t^'t"coii' I^crsoii iiitcrc.stcd ill the jicr.soii fonfinod any 
^■oiifes'iioii or any inforiiiation whicli may lead to 
n-mMii-.n o i>n> dctcctioii of ail offence.- or mi'Jcondnct, or 

for the purpose of constraining the person confined 
or any person intcrc.'^totl in the pennon confined to re.store or to 
cause the re.st<»raticm of any property or valuable security^ or to 
s-Misfy any claim or detnand, or to give information wJiich may 
lead-to the ro'-toratniii of any property or valualde .‘‘ccuritv, shail 
be puni'^lieil with iniprisomneiit of cither description for a term 
which may o.vtend to three ye.irs. and shall aI.«o l>c liable to fine. 

C O M M E N T . 

Till' MMiint ma\ Iw with 
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1. ■ Whoever wrongfully confinos.’-The potson lieble is the person who 

wrongfully confines. The appellants charged the prosecutor with theft and he 
was handed oyer to the police. It was held that the police, and not the appellants 
were responsiblo for any oppression or extortion practised by the police on the . 
prosecutor while jn confinement.* ‘ 

2. ‘Ottenco.’—The word ‘'offence” moans a thing punishahlo under this 
Code or any special or local law (s. 40). 

3. * Valuable security.*—Seo s. 30, supra. 

PRACTICE. 


EvHcnce.—Provo (1) to (4) as for a. 342; and 

(5) That Buob confinement was for the purpose [a) of extorting a confession, 
Of (6) some information, etc., or (cl of constraining the restoration of some property, 
or (d) valuable gccurify, etc. 

(6) That such extortion or constroint was from, or of, the person confined, or 
some other person interested in him. 

Procedure.—Cognizable—Summons—Bailable—Not eompoundaWe—Triable 
by Court of Session, Presidency Magiatrato, or Magistrate of the first class. 

As to joinder of charges, see Faltrapa.^ 

Charge*—I {name and ofiee of lilagislrate, etc.), hereby charge you (name of the 
accused) as follows:— 

That you, on or about the-day of-» at-, wrongfully confined one 

AB for the purpose of extorting from the said AB {or from one Cl) in whom the said 
AB was interested) any confession {or any information which may lead to the 
detection of an oScnce, or misconduct, or for the purpose of constraining the person 
confined to restore, or to cause the restoration of any property or valuable security, 
or to satisfy any claim or demand, or to give information which may lead to tno 
restoration of any property or valuable sccuritv), and thereby committed an 
offence punishable under s. 348 of the Indian Pens! Code, and within my cognizance 
for the cognizance of the Court of Session {or the High Court)]. 

And I hereby direct that you be tried fby the said Court (i» cases tried by 
Magistrate omit these icords)} on the said charge. 

Of Criminal Force cmd AssaidL 

349. A person Is said to use force to another if he causes 
motion, change of motion, or cessation of motion 
to that other, or if he causes to any substance 
s ’.ch motion, or change of motion or cessation of motion as brin/;s 
that mi* stance into contact, with any part of that other’s body, 
or with anytJ ing which that other is wearing or carrying, or with 
anjri:hi*‘g so situatec! thf-t such cor4tact' affects that others sense 
of fceli g : Pro\'ided that the • erson causing the motion or charge 
of motion or cessation of motion, causes that motion, charge of 
motion, or cessation of motion in one of the three ways hereinafter 
described : 

First .-—By his own bodily power. - v 


» 5ABinA»(»na/A Pan-Tay, (J8M) I W. R. * <I 81 > 0 ) 15 Bom. 491. 
{Cr)2<, 



WROXOFUL CONFlNESIEXT. 


729 


SECS. 348-350.] 

Secondly .—By disposirg any sulstance in such a manner 
that tlie motion or charge or cessation of motion takes place with¬ 
out any further act on his part, or on the part of any other person. 

TldTdhj.—'By inducing any animal* to move, to change its 
motion, or to cease to move. 

C 0 M E K T. 

This section gives an elaborate explanation of the expression “ to use force.” 
The illustrations to s. 350 exemplify the various clauses of the definition given in 
this section. 

1. ‘ Animal.’—See s. 47, sitpra. 

350. MTioevcr intentionally uses force to any person, without 
that person’s consent,* in order to the committing 
nmina orco. offcnce,- Or intending by the use of such 

force to cause, or knowing it to be likely that by the use of such 
force he will cause injury,® fear or annoyance to the person to whom 
the force is used, is said to use criminal force to that other. 

ILLUSTKATIO.VS. 

(o) Z is sitting in a moored boat on a river. A unfastens the moonngs, and 
thus intentionally causes tho boat to drift down the stream. Hero A intentionally 
causes motion to Z, and he does this by disposing substances in such a manner that 
tho motion is produced without any other act on any person’s part. A has therefore 
intentionally used force to Z; and if ho has done so without Z’s consent, in order 
to the committing of any offence, or intending or hnowing it to be likely that 
this use of force will cause injury, fear or annoyance to Z, A has used criminal force 
to Z. 

(i) Z is riding in a chariot. A lashes Z’s horses, and thereby causes them 
to quicken their pace. Hero A has caused change of motion to Z by inducing tho 
animals to change their motion. A has therefore used force to Z; and if A has 
done this without Z's consent, intending or knowing it to be likely that he may 
thereby injure, frighten or annoy Z, A has used criminal force to Z. 

(c) Z is riding in a palanquin. A, iotonding to rob Z, seizes the pole, and stops 
the palanquin. Here, A has caused cessation of motion to Z, and he has done this 
by his own bodily power. A has therefore used force to Z; and as A has acted thus 
intentionally, without Z’s consent, in order to the commission of an offence, A has 
used criminal force to Z. 

(d) A intentionally pushes against Z in the street. Here A has by his own 
bodily power moved his own person so as to bring it into contact wjth Z. Ho has 
therefore intentionally used force to Z; and if he has done so wthout Z’s consent, 
intending or knowing it to be likely that be may thereby injure, frighten or annoy 
Z, he has used criminal force to Z. 

(c) A throws a stone, intending or knowing it to be likely that the stone will 
be thus brought into contact Avith Z, or with Z’s clothes, or with something carried 
by Z, or that it will strike water, and dash up the water against Z’s clothes or some¬ 
thing carried by Z. Here, if the throwing of the stone produce the effect of causing 
any substance to come into contact with Z, or Z’s clothes, A has used force to Z; 
and if he did so without 2rs consent, intending thereby to injure, frighten or annov 
Z, ho has used criminal force to Z. 

(/) A intentionally pulls up a woman’s vciL Here A intentionally uses force 
to her and if he does so without her consent, intending or knowing it to be 
likely that ho may thereby injure, frighten or annoy her, he has used crimina! 
force to her. 
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to) y.n hath'm. A i»urs info tire b»tli wnlcr wbiul, lie knows to ire boilino 
Here A mtcntioirelly by Ins own bodily power causes sirel. motion in the boiliiS 
water ns brings that water into contact with Z, or with other water so aituated that 
such contact must alTect Z’a sense ol feeling. A has therefore intcntioanlh- used 
lotto to /,; and if he has done this without Z’a consent, intending or knowing it 
to ho hkely tlmt he mny thereby- cause injury, fear or annoyance to Z, A has used 
crirmnnl force, 

{/<) A incites ft dog to spring upon Z, without Z's consent. Here, if A intends 
to cause injury, fear or annoyance to 4 he uses crimmal force to 'A. 


C 0 hf 31N T, 


The ureceding section defined ’force.’ This section soys that ‘force' becomes 
criminal when It is used (I) without consent and in order to the coiamitting of an 
oflence, or (2) when it is intentionally used to eauso injury, fear, or annoyance to 
another to whom the force is uswi. Tho term ‘force' os defined here applies to 
force used in connection witli tho human body.* 

The term ‘criminal force’ includes what in English law is called ‘battery.’ 
It will, however, be remembered that 'criminal force* may be so slight as not to 
amount to an o/Icnce (s. 9o), and it will he oJjsefved that ‘criminal force’ does 
not inchulc anything that the doer does by means of another person. The defim- 
tion of ‘criminal force’ is so wide as to include force of almost every description 
of which ft pereon is the ultimate object.* 

The present definition of ‘criminal force* was called ‘assault’ in the ongmal 
Code. Spcftkingo/it, theframerso/tbe^dosay; “ Wo have found great difficulty 
in giving n definition of assault, and arc by no means satisfied with that which we 
now oficr. however, it at present appears to us to iucludc all that we mean 
to include, and to exclude all that we mean to exclude, we have adopted it in spite 
of the objections which we feel to its harsh and quaint phraseology. We have 
adopted it with the Jess scruple, because we trust that the illustrations will render 
every part of it intelligible to on attentive reader. 

“ A large proportion of the acts which we have designated as assaults will 
be oflences falling under the heads of hurt and restraint. Thus, a stab * 
knife is an offence fallmg under the hcod of hurt, and it is also an assault. The 
sei 2 ing a man by the collar, and thus proventwg him from proceeding on his way, 
js unlawful restraint, and is also on assault. But there will be many assaults which 
it is absolutely necessary to punish, yet which causeneither bodily hurt nor unlaw¬ 
ful restraint. A man who impertinently puts his arm round a lady’s waist, who 
aims a severe stroke at a person with a horsewhip, who maliciously throws a stone 
at a person, squirts dirty water over a person, or seta a dog at a person, may cause 
no hurt and no restraint, yet it is evident that such acts ought to be prevecten. 


Ingredients.—The soctioa requires the following essentials r— 
i The intentional use of force to any person. 

2. Such force must have been used without that person’s consent. 

3. It must have been used— 

(a) m order to the committing of any offence ; or 

jb) with the intention to cause, or knowing it to be hkely that he wm 
rauao, sijjufy, fear or annoyance to the person to whom itisused. 

niuslrations.—Illuatration (a) exemplifies ' motion', in s. 349; ill. W. ‘“''“f" 
of motion ’. lU. (c), ‘cessation of motion’ j ills (d), («), (/), (y), and (a), ® 

any substance any such motion’; ills, (d), (e), (y), and (ft), ‘ brmgs that subs 
into contact with any part of that other's body’; ills. (/) and (ff), other s sen- 


> Sadafif* ilowM, 0913) 18 C. W, N. USa T. L B 132 
: s KaauJ, (1888) V. R. No. 4 oJ 1889. iSoe * NoleM. p- 
}(oai V, K«mp{Mn', (I9J0) 22 Cok. 356, 37 
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fcclinp.' Clause (1) of s. 349 is illustrated by ills, (c), (d), (c), (/) and (g) ; cl. 2, by 
ill. (rt); and cl. 3, by ills. (6) and (h). 

1. * Whoever inlenlionalty uses force to any person without that person’s 
consent.’ —Tho uso of force must bo intontional. Sfcro submission by one'who docs 
not know the nature of the act done cannot be consent.* Sees. 90 as to (he meaning 
of ‘consent.* 

Where the accused went to the field of another and cut the crops sowil'by him 
and on the latter resisting they raised their sticks to strike him and that other ran 
away to save himself, it was held that the accused wore guilty of usingforce by means 
of Imdily jiower within the meaning of this section.* The accused haWng been 
brought to a certain place to serve as a cooly attempted to run away, but was 
obstructed and prevented from doing so by a jicon. In tho struggle which ensued 
the nrcu"ed seized the peon by the wrist, and attempted to get away. It was held 
that tho accused did not commit this offence as he had acted in self-defence ® 

2. *In order to the committing of any offence.’— The force must have been 
used for the purpose of committing an offence. Sec s. 40 as to the definition of 
‘offence.’ 

3. ‘Intending by the use of such force to cause.. .injury, fear or annovance 
to (he person to whom the force is used.’ —^Tho force mustbavo been used wiw the 
intention to cause or knowing it to be likely that by the use of such force he will 
cause injury, fear, or annoyance to the person to whom the force is used. 

See 8. 44, supra, os to the mcaniog of the word ‘ injury, ’ 

Diseased spleen. —Where the accused struck a person, who had an enlarged 
spleen, in tho course of a quarrel, and that person died owing to his bodily infirmity, 
it was held that the accused was guilty under this section * For other similar 
cases, sec ss. 319 and 320. 

Reseolaj persons arrested by the poUce*“-Two police constables in the bona fdc 
execution of their duty carried out an arrest under a warrant which, unknown to 
them, was in fact not legally issued; whereupon certain persons came up and 
rescued the prisoner and tore up the warrant but did not cause hurt to any one. 
It was held that the rescuers were guilty of using criminal force.® 

351. Whoever makes any gesture, * or any preparation,- 

Assault, intending or kTiou-ing it to be likely that such 
gesture or preparation will cause any person 
present to apprehend that he who makes that gesture or preparation 
is about to use criminal force to that person, is said to commit an 
assault. 

Explanation.^ —Jlere words do not amount to an assault. 
But the words which a person uses may give to his gestures or 
preparations such a meaning as may make those gestures or pre¬ 
parations amount to an assault. 

ILLUSTBATTOXS. 

(o) A shakes his fist at Z, intending or knowing it to be likely that he may 
thereby cau."e Z to believe that A is about to strike Z. A has committed an assault 

(6) A begins to unloose the muzzle of a ferocious dog, intending, or knowing 
it to be likely, that he may thereby cause Z to believe that he is about to cause the 
dog to attack Z A has committed an assault upon Z 


> loct. (1872) L. Jt. 2 C. C. R. ly. U. 

* Jai^m.(l9l4)12A.L. J.U. 154. 

* (1892) Unrep. Or. C. fiO.1. 


* Jat Oya?. (1870) P. R. Xy 21 o' 1870 
» G»M,(I922)43 All. 142. 
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(c) A takes up a Bticfc, saying to Z ," I wiH gi^ you o kcatmg.” Here, though 
tho -words used by A could in m case amount to an assault, and though the mew 
gesture, imaccompamed by any other circumstances, might not amount to an 
assauff, the gesture explained by the words may amount to an assault. 


COMMENT. 


Wclence, that constitutes 


80 lrU<t<, Ht- * ' ‘ ' . . 

ped, then, tbisisan assaiUfc lupomvu. .* • ■ .-• ■ ■' i 

ho is stopped, ■ • '**■ T*;<; hlp^ to take eat;i,E,.' 

Assault*. irK;;- I\ . ■ 

force, tic foiCi. ' . • ' . . . ! ■ osfsfc 

in an attempt or offer by a person iiaviu^ • hurt 

' of another. And it is committed wheuevu nded 

'-'•"'ady partiallyorfullyputinraotica 

isoreaten. Au uv.-., ‘ ‘ ‘ oJ criminaHotce.* 

English Jaw.—-An assault consists in an attempt or offer by & person having 
present ability, with force, fo do any hurt or violence to tho person of another. 
Striking at another irith a cane, atick, or fi.it, although the blow misses, drawing 
a sword or bayonet, or throwing a bottle or glass with intent to wound or strike, 
presenting a loaded gun at a roan within range, or any other set indicatiog on 
intention to use violence against the person oj another, is an assault. Battery is 
defined to bo “ any least hurt or violence jwilaw/olJy and wilfully or culpably done 
to tbo i>CTSon of another.*’ 

Ingredients.—Tho section requires two things — 

1- Making of any gesture or preparation by a person in tho presence of 
another. ' 

2. Inteutiou or knowledge of likelihood that such gesture or prepatatioo 
■'rill cause the person present to apprehend that the person making it is about to 
use criminal force to him. 

1. 'Makes any gesture or preparation,’'—See ilh (o) which illustrates that 
gestures which cause a person to apprehend that the person making them is a^ut 
to use criminal force amount to an assault It is an assault to point a loaded plstoi 
at anyone.^ 

See ill. (b) as to 'preparation ' Though mere preparation to commit a 
is not pimishable (see Conunent on b. 527, itifra) yet preparation with the intentjon 
specified in this section amounts to on ossauJt 

2. ‘Intending or knowing it to be likely, etc.—Intention is the gist of th» 
ofienct The gesture or prepomtion xau-t be of such a nature tket the person iQ 
whose presence it is made should apprehend that criminal force would be u?e<f to 
biro Throwreg a bottle into a house, among the inmates, irith the intention ot 
hurting or frightening them, constittttes assault/ 

Where one of the accused hit « coostablc and the others surrounded tiie con¬ 
stable in a tbrc.itenfng manner, it was held that this finding was not sufiicient to 
convict the others of assault.^ , 

The apijollant met the respondent in tfce ^e«^ek and tendered him sn ernrr 
for discovery, whjcb had been made against the respondent in a County 
action, the appellant acting ea Iwhalf of the eoh’cltor to the other 
action. Tb^ re.«}>ondeRt refused to accept the document, and the opfwnant thru^ 


» SUpfuf^t \ Siy*/-. i L\ * r. sty 

* M. 31. 30“ 

* Jfreniai Jatntt, i 1* 0. S30. 


* I‘oTute,(im)3L tl.it JOJ 
» Jluw'ytriu, (IIUOJ 8 31- L. T. It». 
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it into the inner-fold of the respondent’s coat. It was held that, ns the appellant 
was entitled to serve the respondent personally, and as there was no evidence that 
the appellant touched the respondent more than was necessary to bring the docn- 
raent home to the respondent, the .appellant was not guilty of an .assault on the 
respondent.* 

Ifere words do not .amount to an assault, but the words which the party 
threatening uses at the time may cither give his gestures such a meaning} may 
make them amount to an ass.ault, or, on the other hand, may prevent them from 
being held to amount to an assault. In the latter c.ase the effect of the words 
must bo such as clearly to show the party threatened th.at the party threatening 
has no present intention to use immediate criminal force.® A preparation taken 
with words which would cause a person to apprehend that criminal force would be 
used to him, if he persisted iu a particular course of conduct, docs not amount to 
an assault. There must be evidence to show that the accused was about to use 
criminal force to him then and there.® See ill. (c) 

352. A\nioever assaults or uses criminal force to any person 
runi.hiDont for otherwise tlian on grave and sudden provocation 
assault or criminal given bv that pctson, shall be punished with 
than on gra^o imprisonment of Cither description for a term 
proTocation. which may extend to three montlis, or with fine 
wliicli may extend to five hundred rupees, or witli both. 

Explanation }—Grave and sudden provocation will not 
mitigate the punislimcnt for an offence under tliis section, if the 
provocation is sought or voluntarily provoked by the offender 
08 an excuse for the offence, or 

if the provocation is given by anj'tliing done in obedience 
to the law, or liy u public servant, in tlic lawful c.\crciso of the 
powers of such puldic servant, or 

the provocation is given by aiiyi;hing done in the lawful 
exercise of the right of private defence." 

Whether the provocation was grave and sudden enough to 
mitigate tho offence, is n question of fact. 

C 0 -M 51 K N T . 

This Bcction prowdes punishment for a««auU or use of cntmnal force when 
there are no aggravating circumstances. 

1. 'Etplanation.'—Seo Comment on exception I to s. 300, p. C23. If there 
is grave provocation very light punishment w to be inflicted. 

2, * Right of private defence.*—See as. 96 to 100 and Comment thereon. 

PRACTICE. 

Evidence.—Provo (1) that th© accused made a gesture of preparation to use 
criminal force. 

(2) That tlie same was made m the |irc5enco of the complainant. 

(3) That he intended, or knew, that it was likely that such gesture, etc., 
wonld cau<e the complainant to apprehend that sae’h criminal force would b* 
used. 


ITT. L R. 151. 


* c«MT. jjc<79ji.O»oi)i u. iLc. ya 
■ b’tta} KLal-Ja. 5i CaL ST, 
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\i) ThftlswoU <^tc:, did caiwc the complainanl to apprehend the same 

(5) Thot the Accused rcmvrd no prnvc or sudden provocation from the 
oompjftinant- 

T-. o.,i,stantiatp a charge of oasaiiU on a particular person, it ia not enough to 

^ ■''•'^‘‘wdtheprcp.irationsmadebytheaccuscdwerecalculat- 

*''■ ' . ... ‘-rtnmaUorccTS'ouWhp used to him.Uk 

pareiSttW Ml n • -e must he evidence to show that the 

areuRod was about to use cnnuiiut * m then and there,* 

Or prove (I) that the accused used force* to the complainant. 

(2) That he did so intentionaliy, 

(3) That he used svich force, without the complainant's consent. 

(4) That bo did bo in orrler to commit an oHcncc; or that he thereby 
intended to cause, or knew that lie would thereby be Hlcelyto cause, injury, fear or 
Annoyance to the complainant. 

(5) That he received no grave or sudden provocationfromthecomplainanf. 

Procedure,—Not cogm*ahlc*-Suramons—Bailable—Compoundable—Triable 

hy any Magistratc—Triable aummarUy. 

The Punjab Hufe.—It lias come to notice that Magistrates ate apt to confound 
ss. 352 and 323 of the Indian Penal Code, and to issue proceiw and convict under 
the former section in eases in vrliich the complaint h laid under a. 333, and the 
evidence for the prosecution establishes the fact of vfoicnee having been actually 
used 

2. In some cases this is possibly done purposely, because chafes under 
R. 352 are triable as summons eases, whereas a charge under s. 323 must be tried 
AS a warrant ease. The procedure in the former class of cases U, no doubt, easier 
to the Magistrate; but it is less favourable to tho accused, for in warrant cases the 
Slagistrato is bound to cal! upon ‘the accused lor his defence, unless he discha^es 
him (see ss, 3D3 to 250 ol the Code of Criminal Procedure), while ia a summons 
case tho accused is primarily responsible for the production of his endence on the 
day fixed for hearing (s 244). 

3. It is accordingly pointed out that s. 353 of the Indian Penal Code dors 
not apply to cases where the offender uses criminal force which actually causes 
hurt to the person agauist whom it is displayed, and that such cases fall under 
s. 323 of the Indian Penal Code. 

4. It has been ruled that a. 304-A is inapplicable to cases in which an assault, 
however petty, is deliberately made, and death enaues. Si>ch cases fall either 
irnder a. 302, s. 304, or s. 335, e. 325 or s. 333. ^ 

Autrefois acijidt.'—A person who is tried and discharged for the offence of 
usmg criminal force under this section cannot again, upon the same cotopla^, 
be tried for causing hurt, for, under whatever denomination the offence is classea, 
it is the one offence of assault. * 

Complaint.—A Munsiff held an enquiry under s. 476, Criminal Procedure Code, 

And having oome to the conclusion that the acciised had committed offences under 
ss. 183 and 352 m connection with ceitam execution proceedings sent the ^se to 
the District Magistrate who transferred it to a Deputy Slagistratc. The Deputy 
Magistrate acquitted the accnscd on the ground that there was no eanctfon. On 
appeal, the High Court held that with regard to s. 183 the Magistrate ought to 
have proceeded with the case according to law, and that with regard to s- 35- no 
sanction was required.*' ir ' 


* Vide B. 343, euura. V' 

» P, C. C. It. A- O , ^’l> 37. Vrtl H, p. 201. 


» Kftptan V. SMtfA, (1871) 1 Bow?- 4* 
25, (6 IV, K. (Cr.) 3. 

» Ary}* Pratnanik, (tOOl) 31 C*!. 
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Punishment.—A sentence inflicting a fine of Rs. DO, and awarding imprison* 
tnent for one month in default of payment of fine, was held to he illoeal with refer¬ 
ence to 8. 65 and this section. * 

353. "Wlioever assaults* or uses criminal force “ to any person 
Assault or crimi- being a public servant ^ in the execution of his 

nal force to deter jjg public Servant/ OT witll Ultcnt tO 

dischatpe of his prcvcnt or deter that person from discharging 
his duty as such public servant, or in consequence 
of anything done or attempted to be done by such person in the 
lawful discharge of his duty as such public servant, shall be punished 
\nth imprisonment of either description for a term which may 
extend to two years, or with fine, or \nth botli. 

COMMENT. 

If hurt is caused under the circumstances mentioned m the seetion then either 
8. 332 or 8. 333 will apply. 

1. ^Assaults.'—Sec 8. 351, stipra. 

2. ‘Criminal force.’—Sec a. 319, 

3. ‘PubUe servant.*—See s. 21, $upra.* A pagi who is a village watchman 
remunerated by fees paid by the villagers is held to be a public servant within the 
meaning of this section.* Similarly a lascar in the Public Works Department distri¬ 
buting water from public irrigation channels is a public servant * Tlie accused 
cannot claim exoneration on the ground that the person whom he a.^aulted was 
not attired in the livcrj’ which is ordinarily associated with the dut\ which he 
claimed to he discharging, it in fact the accused knew him to he a public .servant 
acting in the c.tecution of his duty as such servant * 

4. ‘In the execution of hts duty as such pubh'c servant’—-Thc«e words mean 
in the discharge of a diitv imposed hv law on such public servant in the particular 
case, and do not cover an act done m good faith under colour of his office,* The 
public 8er%'ant must he acting in the o.xccutionof hisdutv as such public serv.xnt. 
A commissioner attempting to give possession under a time-e.xpired warrant ha.’* no 
authority to go upon land in tlie pos^e.'vrion of the party, who re.sists the e.xecution. 
The persons offering resi.stanee are not guilty of an offence under this section ’ 
A vaccinator who vaccinates in a place where vaccination is not compulsory is not 
discharging any duty under the law when attempting to vaccinate a rhilil .\ 
person, therefore, who prevent.^ a vaccinator from vaccmatin" a child, in a place 
whore vaccination has not been made compulsory, cannot be said to be committing 
an offence under this section.* ^Micre a cart-owncr refused to gl^e his cart for 
the use of a Forest Settlement Officer, who rc<]uired it as per e.xecutivc orders of 
Oovornment. and as.saulted the peon in preventing him from seizing his cart, it was 
held that he could not be convicted of an offence under thw section. becaiLse the 
niles aforesaid had not the force of law. and a public servant acting under them 
was not artinc in the execution of hi* duty.* .\ Tabsildar dej'Uted his i*eon hr 
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a written order to procure some camels for the comp of tlie Settlement Officer 
Wien the peon attempted to seize tlift camels of the accused he was assaulted 
by the accused and prevented from sewing the camels. It was held that the ac¬ 
cused had committed no ofTenco. > The Collector has no authority to issue a dktre^s 
warrant to a polme-officcr under the Income Tax Act of 19212 foratreai of income* 
tax. A policc-ofn^r mcuting such n warrant is not acting in ihc execution of his 
duty na a police-officer, nnd resistance to him docs not conkitute an offence under 
this section.- A police constable, at midnight, entered upon the premises of a 
person who was regarded by the police as a suspicious character, and knocked at 
his door to ascertain if he was tliore, whereupon he came out and abused and 
pushed the constable and lifted a stick as if ho were about to hit the constable with 
it. On a complaint being preferred under this section of using criminal force to 
deter a public sonmnt in the execution of his duty, it was hold that no offence 
had been committed. The constable was not engaged in the execution of bis 
duty as a public servant and was techotcally guilty of house-trespass and his 
action was calculated to cause annoyance to the inmates of the house, and was 
insulting to the accused, who was Justilicd in causing the slight harm which he 
had inflicted on the constable.® 

Where n Collector’s peon was deputed to keep the peace during a distraint, 
and, when on the road to execute the order, was assaulted by the accused who 
attempted to deprive him of his perttnm, it was held that the accused had com¬ 
mitted an offenco under this section.^ A warrant of arrest was issued against 
R, on a charge of cheating, to the Sub-Inspcctor within whoso jurisdiction R 
resided. That officer ordered his subordinate constables to be on the look-out for R 
and arrest Iiira wherever found. One of the constables came across R and proceeded 
to arrest him informing him of tho issue of a warrant against him. Tho warrant 
itself was, however, not produced. Tho ocensed interfered with the constable in 
arresting R and managed to prevent his arrest. It was held that under a. 54 (1) 
of tho Cfriminal Procedure Code the constable was empowered to make the arrest 
without warrant as he had credible information that the person wanted, had com* 
mitted a cognizable offence and in making the arrest he was occupied in the 
charge of his duty as a police-officer and any interference with that arrest amounted 
to obstructing a police-officer in tho discharge of his duty and was an offence under 
this section.® If tho act of tho public servant is authorized by law any rtsUtanee 
will be deemed penal, e.ff., assaulting a public servant carrying on a search,® or 
executing a writ of delivery of possession, ^ or rcsirtiug a public porrant directed to 
survey the accused’s land. * 

CASES 

Defect in a warrant,—Where the warrant for the arrest of a poison, in execution 
of a civil process, was not signed in full under s. 251 of the Criminal Procedure 
Code, blit was initialled by the officer issuing it, and was resisted by that ptrson 
when tho officer to whom it was entrusted sought to execute it, it was hold that tie 
person was guilty under this section, and the preliminary defect cf the wanant 
formed no defence.» It was held similarly where the provisions of s. 82 of the Ci v» 
Procedure Code were not complied with before the issuing of a warrant under which 


> Am, {1913) P. I.. R. 3fo, 325 of 1913. 
Tho case of Amir KAan, (1013) P. L, St. Sfe, 
183 of 1913, P. W. It. (Ct.) Jio. 19 of 1913. 
Bcmns to be of doubtful authonty. 

* Ja.raw SaAv, (1923) -1 P. L. T. W. 

» JDoroaamyPtllai, (IV03) 2162, 

* JfefAt MuHcA. (1870) I3lV. R. {Cr.) 49; 
JiarAasirami Go-uitdan, (1923)46 it. h. J. 4i^ 
See JRajnoMtnt, (1889) 13 Mact. 131. 
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the accused was arrested but rescued by hb friends. ^ But if the warrant bsuea 
to a constable to arrest a person b invalid, as, for instance, where it b signed by an 
Honorary Magistrate who h not the presiding officer under s. 75, Criminal Proce¬ 
dure Code, the person against whom it b issued cannot be convicted under thb 
section if with the assistance of other persons he manages to free himself from the 
constable and escapes. ^ But a warrant of execution which does not bear a date 
on or before which it should be executed b not a good warrant. ® A warrant issued 
by a Revenue Officer for the arrest of a delaultmg witness, which does not contain 
the name of the person to be arrested, b illegal, and persons assaulting the public 
servant to help the witness to escape are not guilty of an oSence imder this 
section.* 

Search wilhoui a proper order or warrant.—^\\licre the accused rcsbted a public 
officer who attempted to search a house, in the absence of a proper written order 
authorbing him to do so, he was held to have committed no offence under thb 
section.* But a search without a search warrant was held not to justify an 
obstruction or resbtance to an officer, tf he was acting in good faith and without 
malice. * 

Unlawful act of a public servant b a good defence.—When a licensed vaccinator 
attempted to take lymph from a child of one petitioner to vaccinate the child of 
the other, and was assaulted in consoqucncc and received slight injuries, it was held 
that ho was not entitled to take lymph from the arm of any person who objected, 
. ’ 1 ■ 1 ' ’ . * ■ itiiied 

I . . V. . ■ rvant 

•. . , • • . with 

• . • ■ . • •. • L IV of 

ossaultmg a public servant under this section. • Excise peon with the avowed 
object of seeing if ckandul (a smoking muturc of opium) was not bemg manufac¬ 
tured ascended tbo stairs of accused ^o. I’s bouse and looked into the place where 
the accused 1 and his wife were sittmg. The accused ^'o. 1 on perceiving him 
came to the door, and shoved him down tbo stairs and followed him, when accused 
No. 2 came in and hit him. it was lound that the peon was not injured m any way. 
Tbo accused were convicted under s. 353. It was held that tbo conviction was 
illegal. The accused No. 1 was justiBcd m turning out the peon lor he was not 
authorized to enter tho premises of the accusod oven with tbo object of scemg if 
chandul was bemg manufactured ’ Where a suririWe on a domicilUary visit bemg 
paid to him by a police-officer, refused to allow his thumb impres-ion to be taken, 
and, on tbo officer attempting to takoit, produced a club eaymg he would not aLow 
the impression to bo taken, and, if anyone osked lor it, ho would break hts head. 
It Was held that the act of the funiUe did not amount to an assault and that his 
conviction under this section could not bo austamed. Where, under a warrant 
authorismg distraint of the propertj of a person who had defaulted to pay water- 
tax, tho person executmg the warrant attempted to distram tho property of tho 
lessee of the defaulter and was as^a^ited by tbo Icaaoe, it was held that tbo lessee 
could not bo convicted under this section.** 
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PKACriCE. 

EWisnce.—Provo (I) that the person assaulted, etc., was a public'servant, 
mt j ' I assaulted, or used criminal force to such public servant. 

. W when the accused assaulted, etc., him. he was acting ia the c.'^ecU' 
tiott of ills duty as aueh public servant ;tor 
^ ^that such assauifi, etc., was^ ^mmitted with intent to prevent or deter such 


I • }y '* corapoundaWe — TiiaWc 

^ *' . ‘i’ ■ second clas)5. 

.-'oL * ”* • A. ' ■ ■ • ‘go that he had assaulted a 

public officer in the discharge of his duties, on failure of that charge, he convicted 
of an oficnce of having assaulted a private individual, viz,, a witness in the case, 
especially in the absence of a complaint by that private individual. ^ 

Sanction^—A charge under this section reguites no sanction for initiation of 
proceedings. ^ 

Koo-productlon of warrant at the lrta}v_Onc of the accused was convicted 
under this section, and two others of abetment of an offence under it. But the 
warrant of attachment under which the public servant was acting was not pro* 
duced at the trial, nor was any secondary evidence given to show its contents. 16 
was held that in the absence of any evidence as to the terms of the warrant either 
b}' the production of the original or in the form of secondary evidence, it was iin* 
possible to hold that the conviction was good.® 

Charge.—I (name and o^ce of Magisirate, etc.), licreby charge you {name of ih 
ttCCKsed) as fo!lo\v8 ;— 

That you, on or abo • . • * * ’ ^ '' 

to] AB, a public servant. • ■ •' • ' ’ 

servant [or with intent to ' _ . '' ■ '. 

such public servant] and f ^ ’ » • • 

the Indian Penal Code, and within my cognizance, ^ : 

And I hereby direct that you be tried on the said charge. 

354. Whoever Aissaiilts or use.? criminal force to any wonian/ 

, . intending to outrace or knowing it to he likely 

iiai fojM loVwmln that he ivitl thereby outrage Iicf modesty/ ftbpn 
with inwat (o e«t- hc punished with imprisonment of either dcscrip- 
rage er mo n y. ^ wiiicJi ma}* extend fo twy ycarff 

or with fine, or with both. 

COM51EKT. 

An indecent assaullupon a woman h puninhed under this section.* Baj'e 
is punished under s. 370. The offence under this section is of less gravity than the 
one under s. 370. 

Scope.—Assaults commiltca with Iho intontioa to commit rape arc Bot cooIcBi- 
plated by this section. 

1 . ' Womsii ’ is liefiocJ m a female humaa being of any a;o (*•10). Tl" 
OMai'-il luok a girl of sin veors to Ills worn, where Ik maife iief lie ilown aii.l be lay 
on her. Tbe i-irl immeiiiatcly screamed and ran away. For tin. act tiie 
was couvKt.-d oud sentenced liv the Magistrate under s, 353 and not under w- 


■ .U!.r J/oe,.,,(^0(JllliC.'V.^■.^0•- 

• Jert.frsws-il.ilSollSl C.beSl. 

• Tr/ia-^ Aitr<Cliaifrj.(lsnHlCaL 
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PTCtion, on the prowncl that the pirl was too young to have any modesty. It was 
held that the act of the accused was punishable under this section, for the girl, 
though young, was a ‘woman’ ns defined by a. 10.* 

2. * Intending to outrage or knowing it to be likely that he will thereby outrage 
her modesty,*—There must be intention or knowledge that the woman’s modesty 
will be outraged. What constitutes an outrage to female modesty is nowhere 
defined. This will dilTer according to the country and the race to which the woman 
l>elongs. It would be on outrage to the modesty of one woman to do to her what 
would be thought nothing of by another. .A kiss that would be highly resented 
by a lady might be no afiront to the maid.* To place hands on the shoulder of a 
woman will l» an outrage on the modesty of a Hindu or a Mahomedan woman, but 
not a Euro^wan.* 

Knowledge that modesty is likely to be outraged is sufficient to constitute 
the offence without any deliberate intention having such outrage alone for its 
object. For instance, the pulling of a woman by th^rm coupled with a request 
for sexual intercourse amounts to an oficnee under t)jp<^ section.* 

CASES. 

Where a master took indecent liberties with a female scholar it was held 
he was guilty of assault though she did not resist.* Making a female patient atrip 
naked under the pretence that the accused, a medical man, could not otherwise 
judge of her illness was held to be an assault.* But where the evidence showed 
that the accused stripiwd a girl of eighteen or twenty nearly naked and was lying 
upon her \ihcn her cries attracted i>eopIe to the spot, the accused was liable 
under a. 370 for attempt to commit rajw and not under this section.’ 

PRACTICE. 

Evidence.—Provo (1) that the person assaulted, etc., was a female. 

(2) That the accused assaulted or used criminal force to her. 

(3) That he intended thereby to outrage her modesty; or that he knew 
it to be likely that he would thereby outrage her modesty. 

The charge under this section is one which is very easy to make and very 
difficult to rebut, and when such a charge is made it is necessary to see whether it 
is supported by independent evidence besides that of the woman herself, or is 
corroborated by herconduct and the surrounding circumstances and isconsistent 
with ordinary probabilities.* 

Procedure.—Cognizable—Warrant—^Bailable—Not compoundable—Triable 

; by Presidency Magistrate or Magistrate, of the first or second class. 

Charge^I {name and office of Magistrate, etc.), hereby charge you (name of the 
accused) as follows:— 

That you, on or about the-day of-, at-, assaulted [or used criminal 

force to] AB, a woman, intending to outrage [or knowing it to be likely that you 
would thereby outrage] the modesty of the said AB by such assault [or criminal 
force], and thereby committed au offence under s. 354 of the Indian Penal Code, and 
within my cognizance. 

And I hereby direct that you be tried on the said charge. 


1 Tatia Jlahadtv, (1012) 14 Bom. 1 a It. 
0151.1 Bom. Cr. C. 20o. 

* Ist Rep., B. 413. 

* George £vans, (100(5) Utiroportcd (Bom* 
bay) Cnmnal Application for Revision No. 
58 of 1000, decided on the 10th Apnl 190(}. 
Per Jcnkios, 0. J.. and A^ton, J. 

* Stna Shttiy, (1800) 1 'Weir 347. 


*/oAn A’icAof, (1807) II. & R. 130; 
J/c Caniran, (1832) 15 Cos (U. 

• Ptler Jioeirult, (1824) 1 Mood. Cri C. 19. 
» XAadom. (lOlO) P. W. R. (Cr.) No. 42 of 
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• A'po AunjDire, (1894) I U.B. R a892. 
189«) 220. 
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rnnlshment.—See tbo Frontier Ctinics Regulation, 1901, sa, 11 (3) ajj 

355. Whoever assaults or lies cnniiual force to any person, 
Araaoit or crirai* iuteiidiug thereby to dishonour that person other- 

^an on grave and sudden provocation' given 
Otherwise than on tjjftt person, siiiiii bo puiusheci witli imprisoii- 
graveproTocation. nieiit of eitbcT description fora term which niay 
extend to two years, or with fine, or with both. 

c o ar ju J 5 K T. 

The intention to dishonour may be supposed to exist when the assault or 
criminal iorco is by means of gross iusuUs, such os Hcking a man, pulling a man’s 
nose, assaulting with a shoo, or laying a whip across the shouldera. 

Where an accused, while under trial, struck a Sub-Inspector of Police, who was 
3U the witness-box giving evidence against him, it was held that he was guilty of 
an offence under this section. ^ 

1» * Grave and sudden provocation.'--See exception I to e. 300, p, C29. 

P It A C TI C E . 

Evidence.—Provo (1) the assault or use of crimiusi force by the accused. 

(2) That the accused intended thereby to dishonour the iicison assaulted, etc, 

(3) That he did not receive grave or sudden provocatioadrom tho person bo 
assaulted, etc. 

Procedure.—‘Not cognizable—Summoos—Bailable—Compoimdable—Triable 
by Fresidoncy magistrate, or magistrate of the first or sccondclass. 

Char^.—X (tiamc and office of Magistrate, etc.), hereby charge you (mime of the 
accused) as follows;— >. . . 

That you, on or about the-day of——, at- , assaulted [or iisetl crinjiual 

force to] AB, intending by such assault [or crinJinal force] to dishonour the said 
AB, and thereby committed an offence punishable under s. 355 of the Indian 
Penal Code, and within my cognizance. 

And I hereby direct that you bo tried oo the said charge. 

356. Whoever assaults or uses criuiiual force to any jiersou, 
Absmu or crim*’ lu attempting* to commit theft* ou any property 

to*commit* SSro* which that person is then wearing or carryings 
property carried by shall be punished With imprisonment of either 
ft pBfsou. description for & term which nia}'’ extend to two 

years, or with fine, or with both. 

C O M 31E K T. 

Object.—This section applies to cases of using cruniaal force in an attempt to 
commit theft and not to those cases in which theft has been actually coiuiuiUcd. 
Itprovidcsaseparatepumsfamcntfortherare case of criminal force used in an 
attempt to commit theft, and yet not amounting to robbery. 

The section will generally apply to pietpockets. 

1, ‘ Attempting.*—See 8.51I» t^fra. 

2, See a. 378,«»/«». 


t JLUaf ifwjt, tlUW) ii .V V.. K. 
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PRACTIOE. 

Evidence.—Prove (1) the assaulfc or use of criminal force by the accused. 

(2) That the person assaulted, etc., at the time, was wearing, or carrying 
the property in question. 

(3) That the accused committed such assault, etc., in attempting to commit 
theft of such property {vide ss. 511 and 378). 

Procedure.—Cognizable—Warrant—N o t bailable—N p t compoundable— 
Triable by any Magistrate. 

Cha^e.—I {name and office of Maffistratc, etc.), hereby charge you {name of the 
accused) as follows;— 

That you, on or about the-day of-, at-, assaulted [or used criminal 

force to] AB in attempting to commit theft of certain property, to wit-, which 

the said AB was then wearing [or carrying], and thereby committed an offence 
punishable under s. 35G of the Indian Penal Code, and within my cognizance. 

And I hereby direct that you be tried on the said charge. 

357. '\^^loever assaults or uses criminal force to any person, 
Assault or crimi attempting* wTongfiilly to confine* that person, 
nai force in attempt shall be punished with imprisonment of either 
wrongfully to confine description foT ft tcrm which may extend to one 
a person. year, or nith fine which may extend to one 

thousand rupees, or with both. 

COMMENT. 

This section deals with an assault committed in attempting wrongfully to 
confine a person. 

1, ‘ Attempting.*—See s. 511, infra. 

2, ‘Wrongfully to confine.*— See s. 340, supra, 

PRACTICE. 

Evidence.—Provo (I) the assault, or use of criminal force by the accused. 

(2) That he did so in an attempt to wrongfully confine the person assaulted, 
etc. 

Procedure.—Cognizable—Warrant—Bailable—Compoundable when permis¬ 
sion is given by the Court before which the prosecution is pending—Triable by any 
Magistrate. 

Cba^e.—I {name and office of Magistrate, etc.), hereby charge you {name of the 
accused) as follows :— 

That you, on or about th e dav of-, at-, assaulted {or used criminal 

force to) AB, in attempting wrongfully to confino the said AB, and thereby com¬ 
mitted an offence punishable under s. 357 of the Indian Penal Code, and within my 
cognizance. 

And I hereby direct that you be tried on the said charge. 

358. ^Mtoever assaults or uses criminal force to any person 

Am*uu er cri. on grave and sudden provocation given by that 
fojw on grare persoii, shall be punished uith simple imprison- 
iffOTocatjon. lucnt for a term which may e.xtend to one month, 

or with fine which may extend to two hundred nipees, or with both. 

Erplatwfwn .—The last section is subject to the same explana¬ 
tion ns section 352, 
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COMMENT. 

Wis ia a somewlmt mitigated form of the offence described in a. 352. 

^ ^ Tm K^p^flnafion la not Jiappily worded. The cx-nression *th<» Inaf 

r;s;t al^n 0^2."' 


PRACTICE. 

by an; 

Of Kidnapphiff^ Abduction, Shvenj and Forced Labour. 

359. Kidnapping is of two kinds: kidnapping from British 
India, and kidnapping from lawful guardianship, 

COMMENT. 

Kidnapping is divided into two kinds. But there may be cases in which the 

kinds overlap each otiier. For instance, a minor may he, kidnapped from 
Bntjsh India ob well os from his lawful guardianship. 

360. Whoever conveys any person beyond the limits of 

British India* without the consent® of that person; 
Britwhffiaf 01 of somc person legally authorized to consent 
on behalf of that person, is said to kidnap that 
person from British India. 

COMMENT. 

The offence of kidnapping is sometimes committed by means of assault, and is 
sometimes attended with restraint; but this is not always the case. For instance, a 
labourer who has been induced to embark on hoard a ship by false assurances that 
he shall be taken to a country where he shall have good wages, but whom the captain 
of the ship intends to sell for a slave, has not as yet been either assaulted or retained 
although he is kidnapped. 

Ingredients.—This section requires two essentials— 

1. Conveying of any person beyond the limits of British India. 

2. Such conveying must be without the consent of that person. „ 

1. * Conveys any person beyond the lunlts of British India.*—This offence may 
be committed on a grown-up person or a minor by conveying him or her beyond the 
limits of * British India.’ 

See 8. 16, supra, as to the definition of ‘ British India.* 

2. ‘Without the consent of that person.*—The conveying must be without 
the consent, express or implied, of the person conveyed. 'Where the accused induced 
certain women to leave British India for Ceylon on the misrepresentation that they 
were to be married to his sons, and after arriving at Ceylon made them work as 
coolies on a tea estate, it was held that the women must be held to have been t^;en 
without their consent and that the accused was guilty of kidnapping from British 
India. * 

A person kidnapping a girl of fifteen j'ears of age out of British India with her 
consent docs not come within the puni’icvr of this section. * ‘ 

See s, 90, sitpm, as to the definition of' consent.* 


» i/aribhai Dada. (1018) SO Bora. U B. 
372, 4 Boro. Cr. C, 227. 


- r JPerioMtnni (I910} 5 L. T. 
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361. AVlioovcr tnkes or entices nny minor* under fourteen 
yCi-irs of ngo, if n mnlc, or under sixteen years of 
"EC. 'f " female.’ or any pcTsoii of nn^untl mind, 
out of tJie keeping of the lawful guardian’ of sucli 
minor or person of unsound mind, without tlie consent of sucli 
guardian,* is said to kidnap such minor or person from lawful 
guardianship. ^ 

Explanation .—The words ‘‘lawful guardian” in this section 
include any person lawfully entrusted with the care or custody of 
sucli minor or other person. 

Excepfjon.—This section docs not extend to the act of any 
person who in good faith believes himself to be the father of an 
illegitimate child, or who in good faith believes himself to be entitled 
to the lawful custody of such child, unless such act is committed 
for an immoral or unlawful purpose. 

cost MENT; 

Object—The object of this section is at least as much to protect children of 
tender age from being abducted or seduced for improper purposes, as for the pro¬ 
tection of the rights of parents and guardians having the lawful charge or custody 
of minors or insane persons. 

Under English law this offence is known as ‘ child-stealing.’ 

Scope.—Kidnapping is an offence irrespective of any intent with which it is 
committed. It may be committed without assault or wrongful restraint or confine¬ 
ment. A child, for example, who is decoyed from its guardian, who soon forgets 
its home, and who consents to remain with the kidnapper, cannot be said to have 
been assaulted or restrained. This offence may be committed in respect of either 
a minor or a person of unsound mind. To kidnap a grown up person, therefore, is 
not this offence * 

Ingredients.—The section has four essentials— 

1. Taking or enticing away a minor or a person of unsound mind. 

2. Such minor must be under fourteen years of age, if a male, or under six¬ 
teen years of age, if a female. 

3. The taking or enticing must be out of the keeping of the lawful guardian 
of such minor or person of unsoxmd mind. 

4. Such taking or enticing must be without the consent of such guardian. 

1. ^Takes or entices any minor. ..or person of unsound mind.*—The taking 

need not be by force, actual or constructive, and it is immaterial whether the girl 
cons'ntB or not. * There must be a taking of the child out of the possession of the 
parent. If a child leaves its parents' house for a particular purpose with their 
consent, it cannot be said to be out of the parents’ keeping. A mere leading of a 
not unT^ng child will be sufficient. 

The period of detention is immaterial to the offence. "Where, therefore, it 
was proved that the accused having met a girl by arrangement, stayed with her 
away from her father’s house for three days, sleeping with her at night; and that 
he took her away without her father’s consent and against his will, in order to grati¬ 
fy his passions and then allowed her to return home, but not with a view of keeping 
her away from her home permanently, it was held that he was guilty of this offence. * 


* (1667) 6 W.P. (Cr. L.)ll. 

* ilanlieloa, (1853) 6 Cox 143. 

* 2'ivimtM,(1660)6Cox40l ;&iZIie,(1859) 


8 Cox 233. 
C.aR.181, 


Bat see (1869) L. 1 
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If n pirl iindcr sWccn li«» ficcn /onnd in fhn »trppt« hr hmrll imi ppduwd awip 
flmt ia nnt n tnV-lnp nut nt *!.« „( * 1 .. n »na aoouwa away, 


3m tr "i' of t!icpo!.an.aion of flic father, even fhouch ho >5 Urhjn 

the place nn<I she Uvea with him. • If a man, hy previous proraiacs to » pir! aj 
f^o wlrnt he will do if she will leave her p.irenf8’ home and po to live with 
him, iniliicea her at lencth to do so, and then receivc,i and harbours her SMtofIr, 
nfi tniiitv of taKin? tmi of th/' posiM^ioo of Ikt parents. * ^ 

It la not necessarv to show n tteapMs or any tliinp of that nntiiro in the takinp. 
Other than the net of tnfcin?. * * 

Bramwell, B.. in fltntinjj the Uw on the sjthject, p.ilfl: “ I nm of opinion that 
If n vonne womn leaves her fatherV hon^c without nnj prysna-sion, indticement, or 
biflnfnshment hcM out to her hy n mnn, so tlmt nhe hns pot fairly away from 
homo, nnfl then poes to him, nlthoiicli it may he hw mora! <futy to wturn her to 
her parents* custoily, yel his not ilo'mir ao is no infrinpement of this Act of rarlia- 
ment, for tlio Act iloes not say lift *hal! restore her, hut only that he shall not tahe 
hernway. It is, however, equally clear that, if the pirJ, nctinpunrjcf his persnnsion, 
leaves her father's house, nllhoMph lie is not present at the moment, yet, if he 
avnila himself of that leaving which took place at his persaasjon that would he a 
takinp her mit of her father’s pos.sessj*on, liecniise the pcrstiasion would bo the 
motive cftn.se of her lenvinp. Apain, ftlthonph she may not leave at the appointed 
time, and ftUhouffh he may not'wish that she fthonhl hft%’e left at that particnlat 
time, yet if. findinc she has left, he avails hiro.self of that to induce her to continne 
ftway from her father’s ensfody, in my jodpment he is also pnilty, if hia persoasion 
ojwrated on her min«l so ns to indnee her to leave.’** 

If the sncpestton to po away with the aecnsed came from the girl only, and 
ho took the merely passis’o part of yicWinp to such augpestion, he is entitled to an 
Rcqnifctfll® 


‘ WhentaWnpljcomnlete.'—AFnll Bench of the Calctitt a High Court has decided 
that tho offenco of kidnapping from lawful puardiaruhip is complete when the 
minor is actiiallr taken from Iftwfitl guardianship ; it is not an offcnco continuing 
80 long ns tho minor is kept out of such pwardianship. The act of taking is not, 
in tho proper sense of the term, a continuous act; when once the boy or girl has 
been nctunllv taken out of tho kccpine. the act is a completed one.* 

The Madras High Court is of opinion that so long as tho process of tabng 
the minor out of the keeping of his lawful guardian continued, the offence of kra- 
napping might bo abetted.’ In the above Calcutta case this ruling has been 
distinguished on the ground thot thw was a case of kidnapping out of Bnliah 
India and, a.s, wben the accused in this rase intervened, tho minor had not been 
actually taken out of British India, the process of taking was regarded as still going 
on, or continuing. In a later case the ruling in the above-mentioned Calcutta case 
has been approved of.* , , , • / „, 

The Allahabad High Court has laid down that the offenco of kiduapping from 
lawful guardianship is not a continuing offence.« The offence is completed es sooa 
as the minor ia actually taken out of the custody of his or her guardian and is not au 
offence continuing as long as the minor is kept out of such guardianship, 
can be no abetment of this offence in euch a case on the hypothesis that the offence 
is a continuing one.*® But if there is a conapiracy before the Jadnappiog taKcs 
place, a conviction for abetment of kidnapping can be sustained.** 


* <7r««. (18R3) 3 F. & F. 274, followed in 
mbhM, fl869) L R, 1 a C Ik 184; Friwdt, 
(1853) 1 F. & F. SO. 

* Fo6i. (1864) 4 F. & F. 69 j (7f{>rjr« X«J7/W, 
fI850) 4 Cot 167. 

* Fra«r, (1961) 8 Cox 44C. 

* Ciritfian Olifier. (I866» 10 Cos 40S. 40*. 
‘ Jamef Jarvit. (1002) 20 Cor 249. Soo 

Ifga San miag. (1902) 1 L, B. R 205. 


« ;yfjj7a*CAa«orai,(1900)27Cal.IWl, 

» Samin Kanndan, {mZ) \ M&d. 17S. 
• Chehvtlv, (1902) 26 md. 4Si. 

■* Mm Del, (1899) 18 All. 360; 
i^ienAir. (1896) 19 All. 109. ‘ 

*• Abdur Udhman, (1916, 3® 
FoUo-wed in Golcaran, (1020) 24 0* C. 329. 
** Tthr, (1003) 26 All. 1 '‘7. 
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TheformerCniief Court of the Punjab took the same view as the Calcutta and 
Allahabad High Courts. It said that there could be no abetment of kidnapping 
by conduct, which commenced only after the minor had once been completely 
taken out of the keeping of the guardian and the guardian’s keeping of the minor 
•was consequently at an end, the question whether such taking was or was not 
complete being one for determination with reference to the circumstances proved 
in the particular caso.i SpeaWng generally, the keeping of the guardian will be at 
an end when the person of the minor has been transferred from the custody of the 
guardian or some person on his behalf into the custody of some person not 
entitled to the custody of the minor.* The offence of kidnapping not being a 
continuing one there could be no abetment of the taking after the minor had once 
been completely taken out of the keeping of her lawful guardian.® 

' Enticing ’ is an act of the accused by which the person kidnapped is induced of 
his own accord to go to the kidnapper. It is not necessary that the taking or 
enticing should be shown to have been by means of force or fraud.* For instance, 
the enticing away of a child playing on a public road is sufficient.® 

‘Minor.’—This word includes married as well as unmarried female minors.* 
According to Mahomedan law the occurrence of puberty determines minority and 
the mother’s right to custody, hut for the purpose of this section regard must he 
had only to the definition of minority in a. 3, Indian Jrajority Act.’ 

2. "tTnclr-•Tf"" r'r.—.’ _ *■’ondor 

sixteen years < ' • ’ ’ • ■ to bo 

under sixteen, ' ' ^ * ‘ ’ ’ ' sofa 

greater ago.® * • ' • • ■ ’ . turns 

out to he under sixteen he must take the consequences* : even though he bo»a fde 
believed and had reasonable ground for belie\ing that she was over sixteen 

3. 'Out of the keeping of the lawful guardian. The Legislature has 
adnscdly preferred this phrase to the word ‘possession’ which frequently recurs in 
the Code—in connection with inanimate objects. The word 'keeping*.. .connotes 
the fact that it is compatible with independence of action and movement in the 
object kept. It implies neither prehension nor detention but rather maintenance, 
protection and control, manifested not by continual action but as available on 
necessity arising. And this relation between the minor and the guardian is... 
certainly not dissolved so long as the minor can at will take advantage of it and 
place herself within the sphere of its operation.”*’ Similarly, where a girl wa.s 
driven away from her parental roof and was found some davs after in the company 
of the accused, no offence was held to have been committed ** 

There must be a taking or enticing of a child out of the keeping of the lawful 
guardian without his consent. Where, therefore, a girl runs away from homo in 
consequence of ill-treatment, and, on meeting the accused on the road, agrees to 
take service as a cooly and goes with him. this offence is not committed.’® 

A child under ten years of age is, prma facie, subject to guardianship, and 
any one removing sneh child without permission properly obtained takes the risk 


* CAan*. (lf!92) P- R. Ko 6 of tPOl 5 
.Vutammarf JJelX*’, (IP921P R Ko.RoflSM. 

* OurdU (inif>) P. W. R Ko. 25 cf 

P. Rn.Ko.5.WflPlC. 

» fhirfti Aj*. (19P4) r. R, Ko 13 of l«»l 

* A\trr. (ISM) • W. R. (Or.) 5. 

,tn-o/f JiwTfeX, (1P«) • W. R (O.) Cl; 
KcorJnn (1PM) 3 W. R (Cr ) 15. 

* ,\fv«M»i«r OcJjfrrwB, (1PC7) 7 W. R (CV.) 

« (1S7S) P. R Ko. 15 of 1879. 


* JAM* ItroM, (1D13).77 5f»d. CC7. 

* rv.-ii#.(IP44) 1 C. & K.^SC. 

* OUftr, (IPfC) 10 Cox 402; 
J/y^i-.dRTnisrois^. 


(iro , , 

** /’aWyarsoi BattrxU. [1DI5] Jf. W. K. 
S3!l. 

” G%%dtT f.-.-i, (ig«) 4 TV, R. (O.) ^ 
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olmich net Jipon liimwH; ttisJnct ofhnvins'omiticil to inqm'rowhcdtr the child 
lias » Riinrdiaii ot no) is no dflcncn,* 

I£ tlio minoi h not in the cmloily ol it Invrtol piordian the olTcnfo cannot 
he committed •Kiiatevet the Wlict o< the laker may iw.» K a minor rirl leaves 
the protection ol hcr_ liuslmnd and pan-Rta of Iict free trill or voluntarily, and 
ftub30(\ucri{lj' anothM* wan of her own ficcortb that wan wHl not'bo 

guilty of taking her out of i}to kcepinpof iho lawful pinrdian of such minor.* 

In tbe ca«o of n gwwn*up poraou of imaouml mind tlioro must bo evidence 
of gowf* kind of pewna.'iion or morn! force m a result of which he was taken out of 
tfjo protection of hh g«>^r<llan.* 

* Lawful guardian.'—^Tlie word ‘frttr/«f* dors not ncccjaarny moan that tho 
person who entrusts a minor <o the care or custody of another must stand in the 
position of a person having n legal duty or oWigation to the minor. It is a sufficient 
compliance with the section and its Kxplanation if tho entrusting of the minor to 
the care of another is effected without fllegalily or the commission of any unlawful 
act by ft person legally competent to do so.* Tim explanation of these words is 
intended to obviate the dinicuUy the prosecution might be put to in being bound to 
prove strictly, in cosea of alductiou, that the person from whose care the minor had 
been nbdirrtcd was t}tc gtinnltan of such minor within the meoomg of the legal 
acceptation of the word.* Butjl mu.st be shown that the minor was abducted from 
lawful guarrliftu.ship, and lawful gimrdmn.ship is the guardianship of o person who 
is lawfully ontnwtcd with the ciitc or custody of the minor, A girl of fourfeen 
ycfiTs, being left an orphan, accompanied a woman to a town where they lived 
by begging and selling grass. She was persuaded by a rnan 0 to depart with him 
without the knowledge of the wonion. Sho remivincd with him for some months 
and WAS botrotlicd to one of his sons. One R persuaded her to quit Q’s house and 
to go with him. This she did. B was, thereupon, coii\'ictcd of on offence under 
s. 363. The High Court quashed the conviction on the ground that 6 was not the 
lawful giianlian of the minor ns ho Imd not been lawfully entrusted with the care 
or custody of her. * 

” The explanation. . is not intended to limit the protection which the section 
gives to parents anil minors. It 15 intended to extend that protection by including 
in the term' lawful guardian ’ any person lawfully entrusted with the care or custody 
of the minor. The fact that a father olloW's hia child to be in the custody of aserv'aat 
or friend, for a limited purpose and for a limited time, cannot..,determioe fhe 
father's rights as guardian or his legal possession for the purposes of the criminal 
law*..the Court must consider all the facts and see whether they axe consistent or 
not with the continuance of the father’s legal possession of the minor. If the 
facts are not inconsistent, the minor must be held to he in the father’s ponessiyn 
or keeping even though the actual physical possession should be temporarily with 
a friend or other person.”* Vc facto guardisDship is BufScient,® The term 
/ul guardian ’ does not include a person who has iimself gained possefrion of the 
minor by an offence under this section. But it does include, not only the parents 
or relations m whose house the minor lives and is brought up, but any other person 
with whom the minor resides by the consent, expteea or implied, of those who have 
the higher legal right. Thus, r' huabaud of a minor girl, under sixteen 

years of age, sold her to nnoth^ ^ while she was living with that man she 
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MtrazJl7,( 
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was persuaded by the accused to Iea\*e his house and to go away with a third man, 
it was held that for the purpose of this section the person to whom the girl was 
sold was the lawful guardian of the girl and that the accused was consequently 
guilty of kidnapping her from lawful guardianship.' 

Explanation.—The word 'entrusted' means the giving, handing over, or 
confiding of something by one person to another. It involves the idea of active 
power and motive by the person reposing the confidence towards the person in 
whom the confidence is reposed. For an entrusting, within the moaning of this 
explanation, there must necessarily be three persons, vtz., (1) the person reposing 
the confidence or trust; (2) the person in whom the trust is reposed ; and (3) the 
person constituting the aubject-matter of the trust. This Explanation contem¬ 
plates a declaration o! trust by a person competent to make such a declaration, 
conveying, handing over and confiding a minor to the care and custodj* of another 
in whom a confidence and trust is imposed. It is necessary for the person accepting 
the trust to do so cither by express assent, or by necessary implication arising from 
tacit acquiescence in the performance of the trust. Neither the declaration of 
trust nor its acceptance need be necessarily in writing; it is sufficient if the declara¬ 
tion is vcrball}’ made and given, orif it arises from acourseof conduct consistent 
only with the c.Tistencc of such antecedent declaration, and accepted verbally or 
by necessary implication arising from the conduct of the person so entrusted witli 
the duty imposed.* 

Hindu law.—A father is the guardian of his children and is ordinarily entitled 
to their custody. A mother cannot have a right to the custody of her legitimate 
children adversely to the father. Ordinarily, the custody of the mother is the 
custody of the father, and any removal of the children from place to place by 
the mother ought to be taken to be consistent with the right of the father as 
guardian, and not as taking out of his keeping. If a mother removes a girl from 
her father’s house for the express purpose of marrying lier without his consent, it 
will a' ‘ ‘ ‘ • . » • • » • !• % 

of th< ■ • * ■ . ■ 

from the mother. If he does so he will be guilty of kidnapping.^ The taking away 
of a minor Hindu girl from the custody of o person in temporary charge of her by 


major male relation of the minor and such a relationship would not in law be a 
defence to a charge of kidnapping a minor from the custody of a defacto guardian.® 

The mother is the natural guardian of her minor children after the father, 
if the father has not appointed any one else as their guardian.® 

-V The mother of an illegitimate child is its proper and natural guardian during 
the period of nurture. And where the mother, on her death-bed, entrusts the care 
of such child to a person who accepts ttie trust and maintains the child, such a 
person is " lawfully entrusted " with the core and custody of the minor.’ 

The husband is the lawful guardian of a girl after marriage. The husband 
of a Hindu girl of fifteen is her lawful guardian; and, if the father of the minor 
takes away the girl from her husband, without the latter's consent, such tak-ing 


» ya«i,(1911)P. R Xo.7ofI911. 

* Kt»ar, (1918) 4 P. J. 74, 

r. B. 

* Pranl-riihna Surma, (1882) 8 CaL 963 
S«s DSero Singh t. Mu»*ummal Kahno, (I877I 
P. R. Xo. 8 of 1878. 

* pamodardas (1917) Crim. 


Appla for Revision Xo. 313 of 1917, decjdetl 
by Heaton and Shah, JJ., on 30lh Xcvember 
19W. 

* * • 1 ■ Xttla- 
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away amotinte to Iddnapping from lawful guattHnnsMp even thongi the father 
may have hart no onminal intention in ao rtoingrt 

_ The husbanrt’B tciations, if any exist, within the degree of a sapinda are guard¬ 
ians of a minor widow in preference to her father or his relations. If a minor Wow 
has taken up her residence with her hnsha art’s mother, the husbani's mother is 
the lawful guardian of tno girl. * 

^ A minor brother cannot be the guardian of his sister and cannot therefore 
maintain a complamt for fcidaappmg. ^ 

Mahomedan law.—Under Mahomedan law, if the father take away a son 
H years or a daughter under puberty, if iSuijnt, or under seven years, 

It Shtch, or an illepitimate child from the custody of the mother, he can be said to 
kidnap his own child: because the mother is by Jaw the lawful guardian. * Accord¬ 
ing to Sunni law, the mother is the guardian of the minor daughter till she reaches 
puberty which is presumed when the daughter completes her fifteenth year. Even 
a divorced wife is entitled to the custody of her children. ^ In the absence of mother, 
mother’s mother is the lawful guardian of a girl who has not .attained puberty. 

The husband becomes the guardian of his wife after she attains puberty.® 
The husband is not the lawful guardian of her person before puberty. In the 
absence of any evidence that a lawful guardian entrusted the custody of a Mabo- 
medan minor girl to her husband, a person cannot be convicted for kidnapping her 
from the custody of her husband. \^eretho maternal uncle of a minor girl carried 
her away from her husband’s house by force, it was held that, in the absence of 
evidence to prove that the husband was lawfully entrusted with the care and custody 
of the girl, the maternal uncle had committed no o5ence. ’ 

The mother is the natural guardian of her illegitimate children. ^ 

Other nationalities .—In the case of Europeans, Parsis, and Native Christiana 
the father has the preferential right to the guardianship of minor children. 

In the case of illegitimate children, imdor the English law, neither the father 
nor the mother has a preftrential right. During the period ofnurturetbe mother 
would naturally be preferred,® but after that period the putative father would 
have the preference. ® 

4, 'Without the consent of such guardian/—The consent of the minor is 
immaterial.*® 

Consent given by the guardian after the commission of the offence would oo 
of no avail, ^^^le^e a temporary guardian is proved to have been in collusion with 
the other party, and the taking away is accomplished in consequence of such 
collusion, there could be no such consent of the lawful guardian as the section 
requires. * ^ The English Courts have bold that by the fraud of the teznporaiy 
guardian the right to possession of the child reverts to the natural guardian. 

A consent given on a misrepresentation of a fact is one given under a mis¬ 
conception of fact within the meaning of a. 90, and as such is not useful as a consent 
under this section. A misrepresentation as to intention of a person is a mi9* 


* Dhuronidhur Ohase, (1880) 17 Cal. 29Sj 
Behari Blaharaj. (1000) I P. W. R. (Cr. J.) 
14 

» Tek Chand, (1015) P. R No 27 of J916. 
» Mam BaJ. (1021) 3 L. R J. 588. 

* Mvisl. Raj Bfdjum v, Naxrab Reza Jlot' 

(lSf>5) 2 W. R. (Ctr. RuJ.)76; JV'Br 
KaUr V. Zvttilha Bibt. (1885) 11 C»f. 
Hamid AU v, Imhazan, (1878) 2 -AIL 71; W» 
T. .tpjinjn, (ISSC) 8 AH. 322. 

• Afffbatai, 6 Bom. L. R. 536; 

S!*trabibi r. Abdul Rezz^tk A’aiiAiond*, (1010) 
12 Bom. h. R. 891 

• yur Kadirr. ZuUikhaStbi, aop,; fyazeer 


At: T. Ka im A li, (1873) 5 N. W. P. 106- ^ „ 

• Iktrajvddin Alanda, (1023) 27 C. W. N. 
631,.37C. L. J. 320. 

• PemaTUU, (1882) 8 Cftl. 071 | BanarJo T. 
Mefftiffli, (1801] A. C 388. 

• AW.(I8S3)I0Q. . 

*• Bhuntjtt Ahur, (1865) 2 W. R. (Cr*) " * 

Amfpad Bayeah, (1865) 2 W. R. (Cr.) 81 1 
dan Sinyk. (18GS) 3 W. R. (Cr.) Ibi SaoUe, 
(18&7>7 W. R. {Cr.)36 (M); Gooroadont Raj- 
(1865)4 W. It. (Cr.) 7; 

Soma. (1916) P. P.. No. 17 of 1016. 

*» OaiMJ*.(1000:31 AIL413, 
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representation of a fact.^ If a tninor is taken with the consent of the guardian and 
subsequently married improperly without the consent of the guardian to any 
person, such improper marriage would not by itself amount to kidnapping. * 

If a man by false and fraudulent representations induce the parents of a girl 
to allow him to take her away, such taking will amount to kidnappmg. ® But 
where a mother had by her conduct countenanced the daughter m a lax courso of 
life, by permitting her to go out alone at night and to dance at pubbe houses, and 
she Was taken away for a day by the accused, it was held that the act of the accused 
could not bo said to have happened against her will. * Similarly, where a female 
minor went to the house of a mutual friend and had sexual intercourso with the 
accused, she havmg previously had sexual intercourse with the accused in the 
presence and with the consent of her guardian, her mother, in her mother’s house, 
it was held that the accused could not be convicted of kidnappmg as there was no 
taking of the minor; and even it there was a constructive taking, os the mother 
was proved to have connived at the seduction ol her daughter, there was reason 
to beliovo that the subsequent taking was effected with her consent. * 

CASES. 

Taking away out of the keeping of the lawful guardian.—Where a person earned 


street and went away voluntarily with that person, it was held that she was just 
as much in tho possession of her legal guardian when she was walking m the 
street, unless she had given up the mteotioo of rcturnmg home, as li she had 
actually been in her guardian’s house when takcuoff. ’ Where a female minor, by 
preconcerted arrangement with tho accused, left the ^Lousl* of her parents of her 
own accord, mtcndmg not to return, aud met the accused at a place ajipointcd and 
eloped with him will ing ly, it was held that ihc occused wos an active participator 
m tho minot's leaving her parents’ bouse, and was, therefore, guilty of this 
offence.* Where a female mmorw'cntto the accused's house and oskedhmito 
take her away, and she had no intention of Icavmg her parents if tho accused did 
not consent, it was held that the min or had no such mtention of not returning as 
to remove her from her parents’ guarduiusbip, and consequently the occused had 
committed this offence. * A jal girl under hUt* en years ol ogc wos ordered by her 
father to take food to the bullodvs. As she was commg home, uuu of the accusixl 
lamc to her and persuaded her to accompany him. Her hair was cut and she was 
dressed m boy’s clothes, ^ho Ined lor somo tunc with both the accus'd. After 
this both the accused were takuig away the girl when they ^ere dnto%cred by a 
efiOirhdar. She was crj'mg and told the r/iotrjlKfar that ahevasagul and nut a 
boy. The €Jlwl^dar then arrcst<d the accused. It waa LeM that the accuicd 
w-cre guilty of kidnapjimg havmg remoied the gul from the lawful guardianship of 
her father without hu consent. * “ 

A low class gul under eixtecn } ears of ago left the custody^of her husband and 
his parents and toluntardy staj ed with the accus'd for a month. .Vfter that the 
was made over to certam other jwrsous who i*erfonntd certam oj>cr3tiocs on her 
to as to make her apjvar as luucli as j»oe>siblc a j<it woman, fche ikca changed 
hands »e\eral turn's and «as tmallr made o>er to a i>ertoa m order to Ik earned 
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hKxv or tatisiE‘<. 


fCIMP. XVI. 


k) his bfof her. !t was held that the accused was not guilty of the oflcnco of lakioK 
or enticing a luinor out of the keoping of liar faw/iil guardian. * 

A, a married woiiiaii under sixteen yesTt of age, being dissatisfied with her 
inothcr-m-iaw, left her hiishand’s homo to go to her maternal uncle. On the 
way she was induced by K to aecnnijiany him and he drccilfitlly took her to a 
1 lagm where she wa.s kept the house of K’a brother. Ifere negotiations were set 
on foot by Iv to ^-marry the girl ns aj«,. but on t ha girl disclosing her indcatity to 
lUo enquirers K left the village. Thereupon K’s brother took her to the police- 
station, and pending enquiry hy the jmlice she lived for a month at his place, ft 
wUS iielfl that K purity of kulnapping, izmsiniich although the cirl Ic/t 
homo of her own accord she lUd not ccaac to Iw under the guanJianshu) of the 
uishiim , her lawful guardian, hut that K'a brotlrer wa^nofc guilty of any offence as 
ho had done nothirrg jn furtherance of a common intention.* 

Vt here ou an application by the husband for tliv'orcc the District Judge made 
ft decree nisi for dissolution of marriage and also directed the wife to deliver up to 
the lutabaml the eon born of the marriage, and subsequent to the decree the husband 
without the assistance of the Court obtained tho custody of the son, but before the 
conhnuation of tho decree by the High Court the svife removed the boy from the 
father's custody and was clmrgcd for kidnapping, it was held that tho order for 
custody winch was made was an onlcr nisi without legal clicct until confirmed by 
the High Court and tho wifo had committed no offence in rcmovdng tho boy from 
tho father's custody.® 

Whore the accused was juit in charge of a boy, below tho age of fourteen, by 
iu8 father for the purpose of teaching ami feeding but betook him away to a distant 
city with the object of teaching Jam how to paint scenes so that he might join a 
theatrical comjiany, it was held that the removal of the boy amounted to taking 
him out of tlic keeping of the lawful guardian.* 


EoflUh cawsi—A wont in tho lught to the house of B, and placed a ladder 
agsmst a window, and held it for J, the daughter of B, to descend, which she did, 
ami thou elojied with A. It was held that this was a taking of J oiit of the possession 
of her father,® A girl under tho ago of sixteen years having, by persuasion, been 
induct'd by tho accused to leave her father's house and go away with him without 
the consent of tho father, left her home alono by a preconcerted arrangement 
between them, and went to a place appointed, where she was met by the reused, 
and then went away together some distance, without the intention of returning. It 
was held that there waa a taking of tho girl out of the father’s possession when he 
met tho girl and went away with her at the appointed place, as up to that moment 
she had not absolutely renounced her father’s protection.® A met a girl in the 
street going to school, and induced her to go with him to a town some miles 
distant, where he seduced her. They tetutned together and he left her where he 
met her. The girl then went to her home, where she lived with her father and 
mother, having been absent some hours longer than would have been the case i 
she had not met A. A made no inquiry, and did not know who the girl was, or 
whether she had a father or mother living or not, but he had no reason to, an 
did not, beheve tliat she was a girl of the town. It was held that A was not gu 7 
of having unlawfully taken the girl out of the possession of her father under s. oj 
24 & 25 Vic , 0 . 100, which says ‘whosoever aball take an unmarried unaer 

tho age of sixteen, out of the possession and against the will ji 

mother, or of any other person having the lawful care and charge of her, s 
be guilty of a imsdemeanoux/’ Under similar circumstances the accuse m 


1 IJuhssAU, (1016) 37 AIL 024. 

» A:araniy/nA(19t6J14A. L. J. B. 792. 
s BarthwieL v. BirthuiKk. (1913) 18 C. W. 
Jf. 434. 

* Busam. (1924) 23 A. L J. B. 


» R(^iM. (1844) I CL & JK. 456. 

• J/«ailetow,{1853)6Coil43. 

» (1809) L. it. 1 CL C.B. 184. , 
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SEC. 3fil.] 

countrj’willbe puilty of kidnapping because bis omission to inquire whether a 
minor has a gunrfian or not is no defence.* 

Marrying a girl without the consent of her ^lawful guardian.*—AVherc the 
mother had assigned by a will the guardianship of her minor daughter, and the 
duty of raarrj'iug her, to K, and a jtaternal relative of the daughter removed her 
b}* fraud and force for the purpose of getting her married to a person other than 
the one selected by K, it was held that the paternal relative had been guilty of 
k-idnapping os well as abducting.® Where a Hindu woman loft her husband’s 
house, taking with her infant daughter and went to the house of A, and on 
the same day the daughter was married to B, the brother of A, without the father's 
consent, it was licld that A had committed an offence, under ss. 109 and 363, of 
abetting the offence of kidnaiiping.® 

Taking away In good faith is not kidnapping.—Wicro the mother in good 
faith belicwd that she was entitled to the custody of her own minor children a 
-- >• ti' • f .• wassetaside.^ 

. • ' ■ ■ he believes in 

Kidnapping from guardianship Is not a continuing offence.— J, a minor girl, 
was taken away from her husband’s bouse to the house of R and there kept for 
two dap. Then one M came and took her away to his own house and kept her 
there for twenty days, and subsequently clandestinely removed her to the house 
of the petitioner, and from that house the petitioner and M took her through 
different places to Calcutta. It was held that the taking away out of the guardian¬ 
ship of the husband was complete before the petitioner joined the principal offender 
in taldng the girl to Calcutta, and that the petitioner, therefore, could not be 
convicted under s. 303.^ 

Temporary guardianship does not oust lawful guardian*s right.—Where a girl 
who was under the temporary guardianship of a jierson was taken away with nis 
consent and married to a boy without the consent of her father, this offence was 
held to have been committed.® A girl under sixteen years of ago, living under the 
guardianship of her mother, was sent by the latter with another woman. On a 
visit to her sister and on the way there the accused kidnapped her and took her to 
their own village and there she w'as married to one of the accused. The accused 
were convicted of an offence under s. 366 os it was immaterial whether the girl was 
kidnapped with the consent of the woman in charge of her, as she had no authority 
to give such consent.® 

The taking should be out of thekeepiogof the lawful guardian.—^Vhcrc a servant 
girl had permission from her master to go and see her parents from Sunday to 
Monday night, and went to see them on the Sunday for a few hours only, and then 
told them that she was going back to her employment, instead of which she 
remained with the prisoner all night, auddid notreturnto her master’s employment 
until some days afterwards, it was held that the girl was under the lawful charge 
of her master, and not of her father, at the time of the alleged offence, and that 
there would be no conviction for kidnapping ® Similarly, where a girl was employed 
as a bar*maid at a distance from her father's home, it was held that she was under 
the lawful charge of her employer, and not m the possession of her father.*® 


* (1875) 3 Boiu 178 

» Bai ilahaLor, (189o) Cr. R. No Oti of 
1895, Unrep. Cr. C. 820 


• .>««<*• Chatloruj, (IWKI) 2" Cal 1011, 

B 

\'Jaganruidha Kao v. Ka/naraju, 24 
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• £®r.(1922)3Lah. 213. 
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K'movaloJ a child wile Irom theniftodyoiler loolher-ta-lsw.—Tlio removal ot a 
Mahomedangirlof eleven ot twelve years o! ago from the house of her moticr- 
m-lsw JO whose eharge her haabaad had loft her, by a third person actine at the 
instance, and under the instigation, ot her mother, was hela to be not a taking 
from " lawful guardianship ” became under the Mahomedan law the mother was 
entitled to the custody of her daughter, in prcSerencc to the hasbaad, until the girl 
attained the ago of puberty.^ 

Removal ol a child wife from fhe custody of her mother.—S, a Uahomedan married 
girl under sixteen years of agCy who had attained puberty, was taJeeo away itom her 
^ house wjtli whoia she was living (her father being dead) by the reapondents. 
The Magistrate convicted the accused under as. 366 and 3v8. On appeal, the 
Scr^ions Judge quashed the conviction on the giuund that as uuder Mahianedan 
law a mother could be a guardian only until her daughter attained puberty or 
completed her hiteenth year, S had become juris and that thereiore the accused 
had not kidnapped her from Jawlul guardianship. On an appeal being preferred 
by Government against the acquittal, it was held, that the mother of the girl was 
her lawful guardian within the terms of this section; and that the accufstd had been 
rightly convicted of the chaise oi kidnapping 8 Irom ihe guaidianslup of her 
mother. * 


362. Wlioever by force compels, or by any deceitful means 
Abduchon induces,’anyperisoii to go irom any place,- is said 
to abduct that person. 

COMMENT. 

This section merely gives a definition of the word ^abduction,’ which occurs 
ui some ot the penal provisions which loliow. There is no such offence os abduction 
under the Code, but abduction with certain intent is an ofienco. ® 

Ingredicnfs.—The section requires two essontialB— 

i. Eoicetul compulsion or inducement by dvceitful mtans. 

The object ot such computsion or inducement must be the going of a 
person from any place. 

1, * Whoever by force compeb, or by deceitful means induces,’—Where no force 
or deceit is practised cm the pe.son abductfd, a conviction cannot stand.^ Xhc 
force or fraud must have been ptactiicd upon liio child itself. ® 

An orphan girl about seventeen years <u age was brought up by A as his own 
daughter. The accused, A’s neighbour, induced her to leave home on the pretext 
that bo would either marry her himself ot get her married. Ho did neither but 
dobRuehed her himsclt and handed her over lo a ftjcnd ol his who alao proceeded 
to have connec.ion with her. It was held thattbec.vpreesion ‘d^ceitiui mea^ 

IS Wide enough to include the inducuag of a girl to leavo hoc guardian a house y 
means of a representation that the person to whom she w^nt would cither many 
her himBeli or arrange for her tuarriago and that the accused was guUty ot tm* 
off V nee. * 

2. ‘ Any ptrson (o go Irom any plate.—Tko oCence oi uMuotion is a oonlinu; 
ing offcnco and a girl is oeing aliduclod not only when aho is first token from on) 
place but also when ahe is rcnioYcd from one place to another. 

Abdutlion and kidnapping.-AMuction’ rWIorB from'kidnapping; bocaoso 
there may be abduction without a removal of the person from the prot ctio 


‘ Ao/tana tlUW) 32 Cal 444 
< JJtran i/alAM. (iOOS) V. it Xv. OU of 
UtlS. 

-* JJuiUoo'WolAte iKiixs t. UtsUur, 

USTO) 15 W. It. iCr.l4, o lieog. I* li. App- 
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the lajv, or even from lawful j'uardianship. It cliilcrs from kidnapping as regards 
the element of force or fraud existing in it. ' '' 

Abetment.—A married woman cannot abet her own abduction as herein 
defined. * 

363. WJiocvcr kiclniips niiy person from Britisli India or 
from lawful guardianship, sliall be punished with 
Wdnivpping.'^ im^jrisoumcut of cither description for a term 
wliich ma}' extend to seven years, and shall also 

be liable to fine. 

C 0 M iM K i\ T 

Tins section specifies the punishment for the ofTences defined in ss. 3G0 ami 3G1. 
PRACTICE. 

Evidence.—For kidnapping from RritisU India provo— 

(1) That the person m question was at the time of the offence in British India. 

(2) That the accused conveyed that person beyond the limits of British India. 

(3) That he did so without the consent of that person, or of some person 
legal!}' authorised to consent on that person’s behalf. 

For kidnapping from guardianship prove— 

(1) That the person in question was at the tijuc of the offence a minor under 
fourteen years o! age (if a mule), or under sixtcih years of ago (if a female); or 
that such person was of unsound mind. 

Where in a case under this section the Afagistrato finds that there is pritna 
facie sufficient evidence to show that the girl was enticed away ho should not be 
content merely with finding that the girl was not proved to be under sixteen, but 
tboiild exammo and decide the question whether the accased can bo charged with 
an offence under s. OCi or some other cognate offence against a female of over 
sixteen. * 

(2) That such minor, or person of unsound mmd, was, at tho time, lawfully 
entrusted to the keeping of a guardian. 

■ (3) That the accused took or enticed such minor, or person of unsound mind, 

out of such keepmg. ^ 

(4) That he so took or enticed, etc., without the consent of such guardian. 

Procedure.—Cognizable—^Yat^ant—Bailable—Not compoundable—^Triable 

by Court of Session, Presidency Magistrate, or Magistrate of the first class. 


Court ill British India withm thr loc.al limits of whose jurisdiction the person 
kidnapped may be conveyed or concealed or detained ® 

Tho offence of kidnapping may be tried by a Court withm the local limits 
of whose jurisdiction tho person kidnapped or abducted was kidnapped or abducted 
or was convoyed or concealed or detained.* 

• Tho Criminal Proceduro Code, a. 181 (4). 
This section as framed now by Act V of 1808 
settles tho condict of opinion existing between 
several High Courts. See Thaku, (1884) 8 
Bom 312 ; Jamta IngU, (1891) 10 Bom. 200 1 
Xam Dft, (1B96) 18 AIL 350 5 Surja, (1883) 13 
A. W. K. Ib4, Abbi ifeddi, (1894) 17 Mad. 402, 
Jaimal Stnyh, (1900) P. B. No. 1 of 1901. 
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' tCHAP. XVI, 


iVngiatnUoa «liouW not jjivo thpmselvw jumtliclion hy trj'ing cn'^cs tmdcr 
s. which renlly fall unikr ts. 360. Tim form ol which is jfunishalie 

% 8.3G6 w ft seriously nggnwfttctl form, which only Sessions Courts an«l tho District 
Mrtj;istrftte5 in the c.viTciso of their npociai j>owcf5 have jurlscllction ta try .» 

Section 348 863.-*'AVhwc an net of restrattitor confinement in an sttem^jt 

to kidnap Ims Ihh'u exercised in lurtherarico of tho Attempt, ftml goes to form part 
of that ofleneo, nnd is not done with nn intention or ohject which can he separated 
from the genornl intention to kidnap, it will constitute on integral part of that 
offence nnd ahould not form tho suhject of a sepfirato conviction and sontenee. * 
CJiar/ 5 e.'—1 (Kowe fl»d o|^ce of iUojistrwtc, etc.)* herohy charge you f name o/t^c 
ficcuswf) fts follows:— *. 

That you, on or about the-*—-tlay of——, at-—khlnappM AB fa female 

minor under-^>’c>ar3] from IfritWi India (or from lawful guardianship ol CD, 

Jjor-j, and thereby connnitted ftn offence pumshflWc under s. 303 0 ! the Indian 

Pena) Code, and within my cognizance [orcognitance of the Court of Scsswafor 
t)m High Coutl)]. 

And 1 imreby direct that you be triod (by the said Court {in e 09 ts fried bp 
M<T{fistra(c omit Me^c tronfs)] on tho aaid charge.* 

Punhhraent'.—The luaxitmun aenlcnco prescribed for tliis offence should 
only bo awarded in a case ol tho most aggravated nature,* See tho Prontier 
Cfiniiw Ifcgulntioi), ]fK)I, as. 11 (3) (i) and 33 (3). 

364. WJiocver kkluaps or abducts niy person i» order that 

Kidfl#|)pjtig a r 
nlKluctiiig m order 
to jtwrvlwf, 

cxtolul to tou 


such person may bo munfcrcu or iiuiy no so 
po8C(f of as to be put in danger of being murdered, 
ahaU l>c pumshetf with transportation for fife or 
rigorous iinprisonmont for a term ^vhieh Juay 
years, and sh«H also be liable to fine. 


5W,XJSTR^T10KS. 

- >•• __ India, int-cudiny or knowing it to f'C 

Z may b u 

0) 

murdeiwl. A has coinuiittod tho oUonco ucuiicu .uw 


COMMKJfT. 

TUb. scctioi. i,u..Ula'3 tUo ktowtog o. abdi.rtmg ol o [.orwa m order to t»ko 
fife. 

practiok. 

.. . . . r •••• —the accused.® 

' ^ question la order {«)that such person 

^ .^ • • might be BO disposed of, as to ho put 


( 1 ) ■ 

(Si ■ ‘ ' 

that person to do so by dcceitlol means* 


question. 
i he induced 


. .Yja /'» Hax. (1901) 1 U. B. B- US**- (1861)S IV. B. (»•( 

m-l I'lillrm, (1811) <i N. W, P. 3- ^ 
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(3) That he so abducted tlio person in question in order that (o) such person 
might be murdered, or {b) such person might be so disposed of as to bo put in 
dangcr.of being murdered. ' 

Procedure.—Cognizable—Warrant—Not bailable—Not com_i)oundable— 

Triable by Court of Session. 

Charge*—I {name and office of Magistrate, etc.,) hereby charge you {name of the 
accubcd) as follows :— 

That you, on or about the-day of-, at-, kidnapped [or abducted] 

AB in order that the said AB might bo murder^ [O'- might be so disposed of as to 
bo put in danger of being murdered], and thereby committed an offence punishaTjle 
imder s. 301 of the Indian Penal Code, and within the cognizance of the Court of 
Session (or the High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 
365. Whoever kidnaps or abducts any person \nth intent 
Kidnapping or causc that pcrson to be secretly and wrongfully 
abducting with confined, shall be punished Avith imprisonment 
wrongfuiiy^ll?' cither description for a tenn which may extend 

fine prraon. to scveu ycars, aiul shall also be liable to fine. 


COMMENT. 

This bectiou lays down the same jicnalty as s. 363, but it punishes abduction 
nut mentioned in that section. It requires an intention to confine a person 
secretly and wrongfully. ^ 

Where a person was abducted m order that he might be held to ransom by hia 
abductors, it was held that this section was applicable.^ 

The accused abducted a girl B in order to put pressure upon her friends to 
restore another girl whom they had abducted. She was restored a few days after 
B was abducted and then B was also let go. It was not found that any harm 
was done to B. It was held that under such circumstances heavy sentences of 
imprisonment were not necessary. ® 

PRACTICE. 

Evidence,—Prove (1) kidnapping by the accused; * or abduction by him.® 

(2) That the accused thereby intended that the person kidnapped or abducted 
should be kept in wrongful or secret confinement. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable— 
Triable by Court of Session, Presidency Magistrate, or Magistrate of the first 
class. 

Conviction under s- 452 no bar to a subsequent trial under tbls section*—One Merai 
Kurmi formed ^intimacy with one Mussammat Hulla, a widow, and HuUa took 
up her abode m Merai’s house. Some of Hulla’s relations attacked the house 
of Merai, beat him and his brothers, and carried off Hulla. For ihia they were 
tried and convicted under s. 152 of the Code. After bemg removed from Merai’s 
house, Hulla disappeared, aud, after all efforts to find her had been unavailing for a 
space of some two years, the persons who liad been concerned in the attack on 
Merai’s house were put on their trial under this section. It was held that their 
previous conviction under s. 152 was no bar to their being tried under this section. ® 

Charge.—I ««!? office of Magtstrate, etc.,) hereby charge you {tuitne of the 

accused) as follows:— 


» .4iirtrAIi,{1923)7l;‘L.J.520,26PLn 
734. 

* /’o£a>ii (1912)0 L. B H 1130 i‘6'((HtKU!/itr, 
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366. WJinover Mmi/w or/iInIiiH.** imy u-omao* with intcut 

KMiiArpinj. r *”‘0' •*« conipellctt. <ir knowing it to !>o 

«WwHi*ii* iikeiy Uml sIm will Im coiiipelledr* to marry 

m^rriT^jTL ® I»^rson Jigfiinst jior will, or in order that ske 

nmy ho forooil or .‘^oflnccd tf» illicit Intercotirse,^* 
7 **^|'^'***o *t Iw likely that .the will ho forccrl or seduced to 
illicit intercourse, shall l»o piinished with iinjiri.sonnient of either 
ijcscrijition for n term which inav exterul to ton years, and slmli 
also bo liahio to fine. 

And whoever, hy means of criminal intimidation as defined in 
this 1 ode or of abuse of nuthority or any other method of compul¬ 
sion, mducos any woman fo go from any place witii intent that 
she may bo, or knowing that it w likely tiiat she will he, forced or 
Hod»cc<l to illicit interconrse with another pera'on shall also ho 
jmnishuhlo as aforesaid. 


C 0 M M K K T. 

Th<'oficjice untlcr tln^^soctiun « ««Ti*ly iia nygr.ivfltpil form of tlio offcnco 
Under « .JOU and tlicsflmo jwrsoucaimol bo convivU-d on the fame facU under 
both * An iuteiilion to foduco fiibfeyncnt to the elo;>emont is an 

essential |«ir£ id thn ofToaco. 

Scope, -'fho former Chief Courts of Ja>wer Ihirinn and tha I’anjab heWtbatfhif 
fL-ction did nut ajijdy to « ciisc iii wlnrb ii luinorgirl, at tlic time of the kidnajiping 
from fawfid guardian, jot«*ndt'<( fo cohabit of h*‘r own free wdd wiffi fkc fcidfiapper.- 
It ajfidicd wjiore she was com|KdIcd to marry ii jnTSoa nuaiust Iior will or where she 
was forced Or seduced to ilheif intercoiine. J?nt tfic Cnlcuttn High Court is ol 
Opinion tliat the ofTonco of kidnapping » iniiior girl, in order that she may be 
aediiced fo illicit intercourse, is esfabhsheel by the accused taking her from landnJ 
puiifdianslitp, with such object, although she left home with the intention of having 
dlieit lutcrcouMC with him. Sanderson, O. X, observed . “ ft is further coaceded 
that tho o/fc'iice dc/ilfc >rfth by tins section is merely an aggravated form of the 

offence created by S.3G3; and it would, therefore, seem fo follow thst when tho 

iQattcr under consideration, in relation tt> this section, is the seduction fo illicit 
intorcoiinsc of a i»irl under sixteen years of age, os in this cjse, her consent or 
intention ^yould be juat as immaterial as it would be in, connection with the 
olFonco dealt with imler s. 3G3. One object o/the sections under consideration 
js not <»nly to protect the rights of parents and others having tho lawfnl guardian' 
ship of girli under the age of sixteen, but also to protect tho girls thcmydves ottd 
to pre^vOnt jH-ThOiis taking improjwr advantage of their youth and incxpcrieuco. 

Ingredients.—Tliis section roquircs— 

J. Kidnapping or abducting any woman. 

X Such kidnapping or abtlneting intmt bo 


‘ Jarrt {t807j 7 W. It iVr) Sfa. 

» SffctGAfin. (iy02)l I, B R 2y7. 
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(fi) with intent that pIic may bo compollotl or knowing it to bo likely that 
plie will bo com]>ellc(l to marry any person ngainot lier will; or 

(b) in order tliat slio may be forced or seduced to illicit intercourse or 
knowing it to be likely that she will l>e forced or seduced to illicit intercourse. 

The second part of the section requires two things : 

(1) By criminal intimidation or abuse of authority or by comiuibion inducing 
any woman to go from any place. 

(2) Such going must be with intent that she may be, or witli knowledge that 
it is likely that she will he forced or seduced to illicit intercourse with some person. 

1. ‘Kidnaps or abducts any woman.*—Sco s. 10 ns to the definition of 
‘ woman.’ The word ‘ woman ’ includes a minor female.* 

It is not necessary that the accused ahould know definitely who the guardian 
of a minor girl is whom he finds wandering about and mnkc.s use of for his own 
ends.* 

2a. ‘With intent that shemaybe compelled,, to marry againstber will, etc.*— 
This section makes use of the words “ compelled, or knowing it to be likely that 
she will he compelled." If, therefore, a woman is not compelled to do the acts 
specified in the section no ofTence under this section is committed. Where a 
procuress induced a married woman of twenty y'cars of ago to become a prostitute, 

*1 - f..*. .1 T it..i . _..1. . _*. -V J . . . 1 » 


whatever the woman’s secret inclinations were, she would have had no opportunity 
of carrying thorn out but for the prisoner.* Where certain persons conspired 
together to induce by deceitful means a girl of eighteen to leave her home and 
accompany them to another place with the intention of making her over to the 
accused’s* ^ t • t ,■> ’ to accept the company 

of the acc agged her, it was hold 

that the a • • 

The section requires a special intent or knowledge. Such intent could not he 
presumed in the case of a young girl of thirteen years * 

If a minor is taken with the consent of the guardian and subsequently married 
improperly without the consent of the guardian to any person, such improper 
marriage would not by itself amount to kidnapping.® 

The word ‘ marry ’ implies going through a form of marriage whether the 
same is in fact valid or not.* 

2b, ‘Forced or seduced (o illicit intercourse.’—* Seduction* in its ordinary sense 

means the inducing of a girl to part with her virtue for the first time.* The words 
‘ illicit intercourse ’ mean merely seiruni intercourse between a man and a woman 
who are not husband and wife * Where a man kidnaps a minor girl from lawful 


minor girl and quite indepeudent of any question as to whether she had surrendered 
her chastity befoie the act of kidnapping “ I am unable to hold that the words 
in B. 3GG, ‘ seduce to illicit intercourse,’ refer only to the first act of seduction or 


> Dhera Singh v. Mvstvnmat Kdkno, (1877) 
P. R. No. 8 of 1878. 

* Idn, (1923) 27 O. C. 32. 

* SnmoUe 1 ^■. B. (Cr.) 45. 

* Sundar Singh, (il>24) 2 0. W, N. 17, 

* lliUiammat Mihran, (1916) P. R. No. 13 
of 1916. 


• Joto(f«,(1011)36 Mad. 463. 

» r«ier Khan, (1917) 45 Cal. 641. 

• Jl/oo»,(1010) 1 K. B. 818, 820. 

• ilahbvb, (1907) 27 A. W. N. 199. 

*• Kga Ki Ta, (1003) 10 Borma L. B. 196. 
U. B R. <P. C.) 15. 
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Jfcat you, oil or iiboul tim- Jay ol— —, »( -(iiJnapjtcJ lor abducted) 

ouo \\ With mtont to i-.m-te tlic naij XV to bo socretly bihI wroii;^f!jny confined 
nml thereby eommittcd an oftence imiiiiU-ible under g. Db-i of th« Man Penal* 
inllh Sirt7* i-'ojini7ni«-e {or tho ro-nizjiiic^- oi tbo Court of Session or the 

And I Jjcfeby direct that you bo trioJ (by tho said Court (la m?cs (rictl lu Me 
MmfK^lrafr otml ihrsr. irpr»/i)J on the aaid tbftfjte. 


366. M‘Jioovor ]ci(hmp.i or alKliictK any' woman* witli mtenfc 
Kidnapping »r ***">' conipeilcd, or knowing ifc to be 

nWuct'mg woman uKcly tliiit sho wiU ho compcDcd,"* to many 
marr^^f^io.’’ ® *’ pc^-^OH agrtiiisfe Itor Will, or in order that she 
KiiO’ forced or seduced to illicit intercourse,®* 
or knowing it to !« likely that she will he forced or seduced to 
illicit intercourse, simll he punished with imprisonment of cither 
description for a term whicli may' extend to ten y'ears, and shall 
alvso ho liable to fine, 

^Vnd wlioovor, by means of criminal intimidation as defined in 
this Code or of abuse of nutliority* or any other method of compul¬ 
sion, imlure.s any woman fo go from any' place with intent that 
she may ho, or knowing that it is Hkch' that she will be, forced or 
seduced to illicit intorcoiirso witli another person shall also bo 
punishable as aforesaid. 


COJliM BKT. 

The offojico under tills p<*ction l» inmdy ail a^'gravntod form of the offence 
tUidcr «. and tlieenmc person cannot be coiivictt'd on the same fects nndcr 
Jiotii the sections. * An intention to .seduce •Kubscijuent to the elopement is an 
essential part of thin oilcnce. 

Stiope, —Tho former (JUief Courts of Lower Burma and tlio Piuijah held tliat this 
section did not apply to a case *»> "•bieh a minor girl, at the time of the fcidnajijung 
fromJawful gnardmn, inten<Iod i ' .*t .i ..nn.>«r 

It .'ipplied where she was compellcu 
was forced or seduced to illjcjt iiitcrci 
opinion that the offence of kidnapping a 
sothiced to illicit intercourse, is c8t.abJished o, 
guardianship, with such object, although she lofi. 
illicit intercourse with him. Sanderson, C. J., obsci. 

that the offence dealt with by tins section is merely an •— 

offence created by 8. 303 ; and it would, therefore, seem to follow that when pic 

matter under consideratiou, in relation to this section, is the seduction to illicit 
intercourse of a girl under sixteen years of age, os in this case, her couscut or 
intention would be just as iminaterial aa it would be in eoancction with t c 
ollonee dealt with under s. 363. One object of the sections under cousideratiyn 
IS not only to protect tho rights of parents and others having the lawful guardian- 
alup of girU under the age of sixteen, but also to protect the girb themselves ou 
to pi'evl'iit j>t>rsons taking iiujiroper advantage of their youth and luexponeucc. 

" ■■ Ingredients.—^Tlus section requires— 

1. Kidnapping yr abducting any woman. 
ti. Such kidnapping or abducting must fa* 


I lint rand’iu, {tsoT) 7 W, 11 (CV > 0l» 

» .VffaGAsa Ily-i (iyOi)l L B It 297, 
(1905) 11 Bunut h S 320. 


p B i; (B. C ) 17 } Pary i Dji, (1911) P K 
Ko. 13 c£ mi 

» Sar/lnr Btza, (1922) 49 Cal U05, 903 
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Olijfd,-. 7f ■^, .r--!tnn nr-l • <n l! <* rtJviTt *n'l 

ir j-'^n rf citI* fi-f { 

1. *By iny fn»>ni nhitietrrr.*—T!.<' T:»-iri rtii^Io-.r-l mx; nr 

2. TertH er lo illitil int<f«c«ne.*—f’onini''nt on • r.*"'’.. 

T< T.*m. 

pi: AC Tin:. 

rrWtnce.- rrn\<* (1) l\»t tJ»» arr««r.I in'l«<-<^I a cifl- 

(2) Tl *t ll.r pirl t.n-I'^f y r-ar< <*1 ar** 

(.1) TI at tl " rirl waa !n'!nr«l to po from a j-hfo or to ilo arj art. 

(f .Tliai t! f ili'l a« aI>o%r with intent that •■irh pi'rl my hr. prhnow. 

inr tl»t j{ i» liVrh till fir will I-r, forint or fMiirr.! to illirit tntrrco^ir«r with 
anothf-r ]*rr»nn. 

Precftfiirt.—Warrant— Xnt haiHl-Ir—Xot fomj'oundaMr— Tri^Mr hy Cctirt 
ol ?r«»inn 

Chifft I flf'f r^rr cf r.V.,) h*-rrh% j OM (natnr rj l}.f 

orni•<•'?) aa foPowf .— 

n.al voti. nn or nl-mt tlir—-<lay of-. at—. iiultirod ,\U - apuliindrr 

richtrrn )Var» of ac'' (I** C*' from— 0^ or,nr o/ Or fjnrr)] or (to ih> tlir 

f'lIlowir.C Brt, to wit—1 With iiitrnt tl.^t tl.r»atd All tt'..iy 1-* (or knowinp that it 
>1 IiI^It ti.at tl.r ‘aid All «|11 l«-) forcrd (or *rdltrrd) to lllirjt intrrroiif«r with— 
(rifwr Ilf yvTron) and thrfrhy rr>mniillr«I an oflrnor j)»ni»|i.ah!r iindrr « "0<>..\ nf 
th<* Indian iVnal Codr and within thr roi'mr.inrr of thr Court of So«Mnn (or tho 
Hiph (’ourt) 

.\Tid 1 ^r^ hv difoct tl at \o,i I*' tfKd h% thr faid Court on tlr ..{jif ch.irj;i* 

366 B Wlioovor nn|»<irts into India fmni any countn* 

nut.«i(lo India, any girl nmlrr the ago of twenty- 
jopoftatjin «( rears with intent tliat pIic may bo. or knowing 
It to be likely, that she will I)e, forced or seduced 
to illicit intercourse with another person. 

and whoever with such intent or knowledge imports into 
British India from any State in India any surli girl v.dio lias with 
tlic like intent or kiiov.ledgc liecn imported into India, whether l)y 
himself or by anotlicr person. 

shall be punishable with impri<ionmcut which mav extend to 
ten years and sh.all also be liable to fine. 

C O .M M ENT. 

TIih .‘cction wn^ iiitrodiiccil alonp with s. 3f*6-A hy Act XX of 1923. Sco 
Oimmcnt on .■«. 3G&-A. 

Object—Section 3CG-A de.ilt with procuration of minor pirls from ono part of 
British India to another This section niakca it an ofTence to import into British 
India from any country outside India or from any State in India pirls holow the 
ape of twenty-one years for the purjiose of prostitution. 

1. * Forced or seduced fo illicit Intercourse.*—Soo Comment on s. 360, aitpra, 

p.757. 

PRACTICE. 

Evidence.—Provo (1) that the accused imported a girl into British India; 

(2) That the pirl T\as imported from any country outside India or from any 
State in India. 

(3) That such girl was under the ogc of twenty-one years. • 
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•..lAW or CRISfEjs, 


[chap, XVI. 


fflems of mmiml i«timiaation (or «tase of authority orotherniothod of compolaion 
i- comnnttca on offence puniahaHe «nd« the seconSof 
(or High^Snrt)!'^'™ <>' ‘>''= C™rt Smion 


366-A. Whoever, by any means wliatsoover. ■ induces anr 
minor girl under the age of eighteen years to go 

minor giri. 


PrOfVir-YllnTi n t 1 -- V CttZS (A» W 

from any place or to do any act ’R'ith intent that 


X. -11 1 r 6'« ™ay lie, or knoiving that it is likely that 
she mil be, ioreed_ or seduced to illicit intercourse® iriih another 
person shatl be punishable with imprisonment which may extend 
to ten years and shall also bo liable to fine. 


COJUIENT. 

This section and s, SOff-B were added by Act XX of 1523 to give effect to certain 
.Aitides of International Convention for the ^'uppression of tie TrniBc in Women 
and ChifdroQ. The material Articles of the Convention which was signed at Paris 
on 4th Hay 1910 arc as follows:— 

“ Article 1.'—Whoever, in order to grotify the passions of anotherperson, has 
procured, enticed, or led awar, even with her consent, a woman or girl under ago, 
for immoral purposes, shall be punished notwithstanding that the various acts 
constituting the offence may have been committed in different countries.” 

“ Article 2.—Whoever, in order to gratify tlie passions of another person, has, 
by fraud, or by means of violence, threats, abuse of authority, or any other method 
of compulsion, procured, enticed, or led away a woman or girl over age, for immoral 
purposes, shall also be punished notwithstanding that the various acts constituting 
the offence may have been committed in different countries.” • 

“Article 3.—^The Contracting Parties whose legislation may not at present 
be sufficient to deal with the offences contemplated by tlse two preceding articles 
engage to take or to propose to tbeii respective Legislatures tho necessary steps to 
punish these offences according to their gravity. ” . ‘• 

The Statement of Objects and Bessons stated:* “The principles in this 
International Convention were endorsed in the International Convention regardiBg 
the Traffic in Women and Children which was adopted by the Second Assembly of 
the League of Ifations^ In Article 3 of this Con\'ention it is provided that tho High 
Contracting Parties in the event of their not being already parties to the lutcr- 
aational Convention of the 4th May 1910 afiaJl traasrait with tho least pessib/o 
delay their ratifications of, or adhesions to, that inatrument m the manner laid 
therein. Furtbei, tho term “ under age ” which did moan under 20 completed 
years of age according to paragraph B of the Final Protocol of the Convention o 
1910 is now interpreted as meaning under 21 completed years of age by virtue oj 
the provisions of Article 5 of the International Convention, adopted by the Second 
Assembly of the League of Nations _ 

In view of the resolutions adopted by the Council of State on the 31st Jan^^siy 
1922 and by the Legislative Assembly on the 7th February 2922^ the Jntcrnationaj 
Convention adopted by the Second AesernWy of the League of Nations was signw 
at Geneva on behalf of the Govemmeut of India by His Slajesty’a Mmiater bi 
Berne on the 2StIi ilarch 1922, with the following reservation; - , . * 

" India reserve.^ the right of its discretion to substitute the age oi 
years or any greater age that may be 6nbscqu<'ntly decided upon for the age 
prc.'*cribed in paragraph B of the Final Ffotocol of the Convention of May etn, J » 

and in Article 5 of tho present convention.” 


’ VuJe G<t:tfte ^ Indui^ (1622) Tiirt V", p 313, 



SECS. 36I>3CC-B.] KIDKAPHNO: ADDUCTION. 


Y61 


Object,—This ppction nml h. 3G6-B were introduced to punish tho export and 
import of girls for prostitution. 

1. ‘By any means whatsoever.*—The means employed may bo legal or 
illegal. 

2. ‘Forced or seduced to illicit intercourse.—See Comment on a. 366, 
supra, p. 757. 

PRACTICE. 

Evidence.—Provo (1) that the accused induced a girl. 

(2) That the girl was under eighteen years of age. 

(3) That tho girl was induced to go from a place or to do an net. 

(4) That the accused did as above with intent that stich girl may be, or know* 
ing that it is likely that she will be, forced or seduced to illicit intercourse with 
another person. 

Procedure.—Warrant—Not bailable—^Not compoundable—Triable by Court 
of Session. 

Charge.—I («a»jc and office of Magislrate, etc.,) hereby charge you [name of the 
flccuserf) as follows 

That you, on or about tho-day of-, at-, induced AB-a girl under 

eighteen years of age [to go from——-(.<pce»/y uavie of the place)] or [to do the 

following act, to wit-] with intent that the said AB may be {or knowing that it 

is likely that tho said AB will be) forced (or seduced) to illicit intercourse with— 
(name the person) and thereby committed an offence punishable under s 36C-A of 
the Indian Penal Code and within the cognizance of the Court of Session (or the 
High Court). 

And I hereby direct that you be tried by the said Court on tlic said charge. 

366-B. Whoever imports into Britisli India from any country 
outside India, any girl under the age of twenty- 
importation 0 { one years tvitli intent that she may be, or knowing 
countr””' it to be likely, that slic will be, forced or seduced 

to illicit intercourse with anotlier person, 
and whoever with such intent or knowledge imports into 
British India from any' State in India any- such girl who has with 
the like intent or knowledge been imported into India, whether by’ 
liimself or by’ another person, 

shall be punishable with imprisonment wliich may extend to 
ten years and shall also be liable to fine. 


C 0 JUIE N T . 

This section was introduced along with s. 306-A by Act XX of 1923. See 
Comment on s 3GG-A 


Object.—Section SGG-A dealt with procuration of minor girls from ono part of 
British India to another. Tins section makes it an offence to import into British 
India from any country outside India or from any State in India girh below the 
age of twenty-one years for the purpose of prostitution. 


1 . 

p. 767. 


‘Forced or seduced to iUlcHintercourse.’—See Comment on s. 366, supra, 
PRACTICE . 


Evidence.—Prove (1) that the accused imported a girl into British India; 

(2) That the girl was imported from any country outside India or from 
State in India. 

(3) That such girl was under the age of twenty-one years. ' 
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r.iTT or n:i«w. 


(rrfAr. xrj. 


(4) That «)»<' nrcu5P(l Uw* girt vri{h inimt thftt r}i<* 

knowujgjtto hfnkny limt rIio will !»<». forr*'*! nr sofluml to*i!Iirit 
with Bome jv^rBon. 


may bp, nr 
infnrconrsft’ 


Procedure.—’\Vnrrflnt~ 
of Session, 


■Xol I>ftilabI<v-Kot conipOHndahln—Triahla hy Court 


Me Moot"”' ''''“fff y"" ”/ 

Tlmf you, on nr nhoiil llii--ilnr of-, nl-, importod into 7!rit!«Ii 

Jniiin from- iip'Cify Ihf nnmr njHr cnmtnj) n rntinlry oufsMr Iralia forafitoto 

in Illilm) l,y vniimi'lf for Iiy ——{mrrlim thr liamr of Hr jrrmn)] AD, fl Rirl iintlfr 
tiio ORO of (BTiilyono yparj B'itli inlont llmt rlir may tio (or knowisji it in W litrly 
that aho B-ii! ho) forcoi) oroodiicrd toilliVil interooiirroBnth anothorpomori to wit,— 
mid tlirroliy romniiitod an nffonro (ninialiahlo iimirr «. .ICG-D of the Indian renal 
('odo, ami within tho mpninanri' of tho Court of Soaiion (or Hi(;h Court), 

,And I liorehy dirort that you In' tried by ihoanid Court on thr raid oliargo. 

367. Wiioever Ijitliinp.n or nlidiicts niiy perton' in order tiiat 
KMnappinf or poid"*' sitbjccfcd, Or may be «o dis- 

aMoriioi! ta owht ]iosc(l of ft-s to lie put in danger of lining subjected, 
to 'diurt* griovoiis biirt,’ or shivery,’ or to the unnatiira! 

•lavoty, flo. ■ lit.it* of any person, or bnoiring it to be likely 
that aiich person will bo so subjected or disposed 
of, .slinll lie piini.slicd with imprisonment of either description for a 
term wlticli.inay extend to fen years, and slml! also be liable to fine. 

COMMENT. 

Kidnappiug for grievoiia hurt, slavery, er iiiinatiiml ngenre, is piinisliaHe 
ijn<lpr this Boction. 


1, ‘Person.*—Seo b. 13, supra. 

2, * Grievous hurt, a. 320, supra. 
3e * Slavery/—8co w. 370, .371, iufra. 
4. * Unnatural lust'—Soo s. 377, {nfro. 


r n A C TI C K . 

Evidence.—Provo (1) kidnapping by tho accused; ^ or abduction by him. ^ 

(2 That ho bo jddnnpprd or abducted tho person in question— 

(ff) in order that such person might be aubjocted to grjevoas hurt, slavery, 
etc , or to unnatnralhist, etc.; , » 

(6) in order that such person might Ih* so disposed of as to be put. in danger 

thereof; ,. . ,. a i 

(c) knowing jt to be likely Mint Ruch person would be so subjectefl or 

disposed of 

Procedure.—Cognizable—Warrant—Wot bailable—Wot compoundable— 

Triable by Court of Session. 

ChMge.— I (IKIIW md rjjire Mouinrrlr, rie.), hereby chsrge ymi (uome e/ 
the accused) as iollowB :— ’ ,, . j * ja 

That you. on or about the- day ol -, at-, kidnapped (or abducted) 

XY in order the said XY m&y bo subjected for may be so disposed of as to be put in 
danger of being subjected) to grievous hurt f{or plaveiy or to the unnstursllast w 
--) or knowing it to be likely that such person will be bo subjected or diepoaeu 


* Tide 8. S63, tup. 


* F«eC)anat2),8.304.«iip. 
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KiDNAr.riNo: Annumov. 


of], and thorc!))’ ronuniftcd an offcnoo pnnisliahlo undor f?. 007 of Iho Indian Ponal 
Codo, and within the cognizance of the Court of Session (or the Higli Court) 

And I hereby direct that you be trierl by the said Court on the said charge. 

368. Whoever, knowing that any person has been kidnapped 
Wron full abducted, wrongfully conceals* or 

concealing M k<x^ confines such pcF^on, shall be punished in''the 
L^dna" '^d'^^or^ab^ Same manner as if he had kidnapped or abducted 
ciucteSprson^ sucli porsou with the same intention or knowledgo, 
or for the same purpose as that witli or for wliich 
he conceal.s or detains sucli person in confinement. 

C 0 51M E N T . 

Tins is onft of those sections in which subsequent abetment is punished as .a 
substantive offence. 

Scope.—This section refers to some other party who assists in concealing any 
person who has been kidnapped and not to'the kidnappers and for the purpose 
of this .section, it is not necessary to prove th.at the person confined was abducted 
by any particular person. 

1. * Wrongfully conceab.*—These words, taken in their plain and ordinatj* 
meaning, refer to some act or omission whereby the actual person of the individual 
concealed is withdrawn from observation. Doubtless lies told about such a person 
may as effectually hoodwink those interested in discovering him or her ; but what 
we have to assign to the word “ conceals ” is only its plain signification. On this 
principle, as well as on that of “ tioscunfur a sociis ’’—looking at the alternative act 
mentioned in the same section, which is keeping such person m confinement, it 
appears that the act of concealment refers to the withdrawal from the actual* 
observation of others, by removal or otherwise, of the person kidnapped or 
abducted, and does not include the mere giving of false information about such 
person. * The mere fact of a girl being received into a house and retained there by 
the owner, even after he may have become aware of or found reason to believe 
tliat she had been kidnapped, does not amount to concealment of her unless nn 
intention of keeping her out of view be apparent.’ 

CASES. 

Concealing a kidnapped girl.—Where a girl of cloven years of age was taken 
out of the custody of her lawful guanlian by the first prisoner and olfered for sale 
in marriage to another, and the second prisoner illegally concealed her, the convic¬ 
tion of the former was upheld under s, 363, and of the latter, under s. 368. < A 
girl under sixteen years of age who lived with her widowed mother was going to a 
vegetable market in search of work. On her way she met another woman who 
asked the girl to accompany her under a promise of obtaining work for her. The 
woman took the girl to her liouse and kept her there till evening, when she was 
removed by the accused in a closed carriage to a solitary bungalow far away from 
the town. The girl was kept there during two days and nights, after which she 
w.'is permitted to return to her house. It was held that the accused had committed 
this offence.* 

PRACTICE. 

Evidence.—Prove (1) that the person in question has been kidnappwl or 
abducted. 

» Shtil Oo:«r,(l6«iC)6 W. R. ((Y.) 17. iFiaf CJl*fcioo«J, (1873)5 X. W. P. 160. 

* Pknla .‘fin?*, (1674)P. R. Xo. 10 of 1874. * /fw* i’aiufay. (1867) 7 W. R 156 

* JSurrwj). (187.1) 6 X. W. P |33 . » Jrthn ft'nOioo, (10(M) 6 Boo. L. R. 785 
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5ECJ«. 370*372.] 


.\H'l I lirrrl*} ilirrtt tli«l vou l»o Iriotl hj* Ihc Court on Ihi' muI cLargc. 

371. )Vli(»cvcr lial)i(tjally exports, removes. Imy.s 

sells, trufi’ics or deals in slaves shall he punished 
! with transportation for life, or witli imprisonment 

*"**'^’ <tf either description for a term not exceeding 

ten years, and sliall al.«o he liable to fine. 

CO.MMKNT. 

ThUi«rctiimi«CJmrfr<l for the of tlicsUvi’-lnidiT, 'Oio is Ijahiftially 

oiuracwl in tlje traflir of haying «nil rclling htiinAii heings Tin* last section dealt 
with a easiiul ofTcii'ler. A s!.»ve dealer on luiid puni'‘hed under this section; 
smh a dealer on sea is trc.afcMl na a pirato I»y all eivili«e<l nationn and juinwhcd 
severely 

Pit ACT I OK. 

Evidence.—Provo (1) that the nccuse<l imporletl, c.xportrd, etc., slaves. 

(2) That he did wi hahitually. 

Procedure.—Cognizable—Warrant—Not bnilablo—Xot lompouiidablc-*- 

Triable hy Court of Session. 

372. Whoever sells, lets to lure, or otherwise di.sposc.s of* any 

person nndcr the age of eighteen years- with intent 
person sindl at any age 1)C cmplo;i'ed 
rutTihn,Btc, or used for the purpose of prostittition or illicit 

intercourse with any j>er.«5on or for any unlawful 
and immoral purpo.se.’or knowing it to be likely that .such person 
will at any ago he employed or used for any such jmrpose, sliall 
he puuislicd with imprisonment of either description for a term 
w'liich may extend to ten years, and shall also bo liable to fine. 

ExpUnation I. —Wlum a fennilc under the age of eighteen 
years is sold, let for hire, or otherwise <lisposed of to a prostitute 
or to any person wju» keeps or iiiaaagcs u brutJiel, the person so 
disposing of sucli female slmll, until the oontrnr}* is proved* be 
prc.sumed to have disposed of her with tlic intent that .she shall 
be used for the purpose of prostitution. 

Exphnalion II. —For the pui]) 0 .sc.s of tiiis section ^illicit 
intercourse’ means sexual intcrcourBC between persons not united 
by marriage or by any union or tie whicli, though not amounting 
to a marriage, is recognised by the personal law’ or custom of the 
eommitnity to wliich tliey belong or, wlieie they l>eloiig to 
different coimmmitics, of hotJi such eoimmmities, as constituting 
between them a (/in/5t-inarital relation. 

OOM3IJ3NT. 

Thin sectiou has been materially altered. 

The ago-limit was raised to eighteen ycan> from sbeteoU by Act V of 1924, a. 2. 
The words “ person under the age of eighteen years with intent that such. person 
shall at any age be emi>loycd or used for the purpose of prostitution or illicit' inter¬ 
course with any person for any unlawful ujid inmioral purpose, or knowing it to 
belikely that such person w'lll at any age be” were substituted lor’the words minor 
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under tio age of sixtoon years with intent that snot minor shall bo employed or 
used for the purpose of prostitution or for eny unlawful and immoral purpose 
or knowing It to bo litely that such minor will be" by Act XVItl of 1934 ■ s 2 

planationsIandIIwcren<l(ledbyB.3oftliosamoAct, "The amendment is designed 

to malm it clear that an olfonoo is coiamittcd under soetion 372 or 373 of the Indian 
Penal Code, when the minor is either disposed of or procured for tho purpose of 
being sexually known cither bofoco or after attainment of the age of eighteen 
years, and whether she is made over to a life of immorality or merely subjected to 
an isolated act of carnal intercoureo. In either case the child is equally deservin'^ 
of protection.”^ ^ ° 

Tho gist of the oSence under this section or s. 373 consists in the intention that 
tho person under tho ago of oiglitecn years shall be employedocuscd for the purpose 
of prostitution, or for iUicit intercourse, otfotauy unlawful and immoral purpose, 
or in, the knowledge that it is likely that such person will be employed or used for 
any such purpose. In the absence of any intention or knowledge of the kind referred 
to tho more buying, selling, lotting, or obtaming possession of such person is not 
per S6 a criminal act. ^ But whore such intention or knowledge does exist, and a 
change in the position or circumstances of the person has been effected with such 
knowledge or intention, it is quite immaterial whether third persons have or have 
not observed any ceremonies recognized by custom as necessary to give 
prostitutes a particular status.* The oSenco eonsiste in the intentional or 
conscious exposure of a person under eighteen years, whether a male or a female, 
to tho danger of degradation. 

This section deals with the person who sells such person, the nevl: 
punishes the person who buys such person. 

Scope.—' 1 

age of eighteer 

the dancing gii * • ‘ b 

ted oven thoug . > I * . numeral life. 

Ingredients.—Xno sec* me following essentials:— 

1. Selling, or letting to hire, or other disposal of a person. 

3. Such, person ahould be under the ago of eighteen year.K. , 

3. The selling, letting to bite, or other disposal must bo with intent, or 
knowledge of likelihood thsit the person shall at any ago be employed or used for 

(i) the purpose of prostitution, or 

(ii) illicit intercoureo with any person, or 

(ill) any unlawful and immoral purpose. ^ 

1. ‘Sells, lets to hire, or otherwise dbposes of.'—The terms ‘sell’ and hiro^ 
do not necessarily connote a present or immediate transfor of possession and where 
a transfer of possession is contemplated the offence is complete on proof of ti® ® 
or hiring and without any proof of a transfer of possession. ' Tho words lets lo 
luce’arc the countorpartofthoword'hirc’ in a. 373. The aectionnow con em 
plates a case of lotting or hiring or other similar transaction by 'fh'ch " 
possessLou of a gill IS obtained with the mtention of employing her la i / 
for the purpose of indiscriminate sexual mtercourso, or with the mten i 
Bubjectiug h.-r to an isolated act of sexual intercouric. ® ivfacro a 


* Strtiviu-nt of Objacts and ap- 

}v.*aded to Bdl Xe. 0 of I02i, O’fljrf/tt nf /afia, 
1104. Tart V. j). 30. 

* Scs KhufM'}, (18SU) I'. U. So. 27 ot ISSO. 

* Bhunie^ Paniu DeoU, (1905) 7 Bom. 

It SIO. 

* Aro" 0 '«M.(ter*) 1*. K. No i2ofia»o. 

'* St”.' Rirmnna, (les9> 12 5l*d. 273. 

* Sio /Jmaif (lOOd) 8 Bota- 


-U It. 23C. 

' (1881) 1 Wf.r 330, 302, r, B. . ,. 

• Ahmtiam, (ISOS) Unrep. <-i-. & 
UiKtatk Bte r. Sh/ok Ati, (tBiOl O 34 *4 ^ 
473 ; Jlufsuriyil Itchtnan, 1. J*- ■* * 
irf ira: II8T3) r I(. 

4873; Xg^ Shree TAt«,(t90a I 
(l0O7^09)(I’.C‘.} I a-;co'noauttiofityB 
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prostitute was brought to a house of asagnation by the accused at, the request 
of the complainant and for his supposed use on that one occasion, it not being 
contemplated that the girl should be sold or let out for a period of employment,- 
•or for the purpose of being employed by the complainant as a prostitute, or for 
the purpose of being disposed of by him for that course of life, it was held that 
such a letting out by the accused was not within the meaning of this section. ^ 
Under the present amended section such letting out will amount to an offence. 

Where a girl was deserted by her husband and after living with prostitutes 
and others for a time, finally took up her residence in the brothel kept by the 
accused, well knowing their occupation and there prostituted herself to all comers, 
the accused housing, feeding and clothing her in consideration of receiving the 
wages of her prostitution, it was held that the accused by thus receiving money 
did not let the girl to hire within the meaning of this section, and that the persons, 
whom the girl, in consideration of a money payment to the accused, allowed to 
have intercourse with her, did not hire her within the meaning of s. 373. * 

A Full Bench of the Madras High Court held thot the term * dispose of ’ has 
many meanings. It denotes (inter alia) “ to bestow for on object or purpose; ” ; 

to make a change in the circumstances ”; it does not necessarily imply that there 
has been a transfer of possession, nor indeed do the terms ‘sell'or ‘ hire ’ necessarily 
connote a present or immediate transfer of possession, and where, as is no doubt 
generally the case, a transfer of possession is contemplated, the offence is complete 
on proof of the sale or'hiring and without any proof of a transfer of possession.® 
It is not necessary that there should have been a disposal tantamount to a transfer 
of possession or control over the minor's person.^ In a later case, the same Court 
said : “ The term ‘ dispose of ’ h6s many meanings. In Webster’s Dictionary it 
is defined as (a) to determine the fato of, to exercise the power of control over, to 
fix the condition, employment, etc., of, to direct or assign for a use ; (&) to exercise 
finally one’s power of control over, to pass over into the control of someone else as 
-.J-t < 1 ^—*1.. 372, Indian Penal Code, is used 

• ■ . . ••••*. vouJd seem that the Legislature 

• . ^ • . • icrcenary purpose or the exerci.'*o 

of some power of control which would be final and irrevocable in its moral effects, 
more especially as the words used are ‘ sells, lets to hire, or otheriexse disposes of,’ 
thus suggesting other acts ejusdem generis,”* Where the accused, who was a' 
custoraerofabrothel.camoacrossaminorgirl,wliohadrun awayfrom her father’s 
house, unable to bear the ill-treatment of her step-mother, and directed her to the 
brothel, it was held that such a mere direction to her or recommending to her to go 
there would notc"-‘‘‘'‘ • ’’ ‘ • 

The Bombay j' ■ ' ' • • ’ ' • ■ . . 

minor girl docs no ■ ■ ^ ^ ■ ■ ' 

Similarly, it has held that the ceremony of tying a Tabmam to o minor girl, worship¬ 
ping a basin of water by her and distributing food, is merely a preliminary step 
before the selling, letting out, or disposing of the girl for the purpose of prostitu¬ 
tion, and is no offence under this section.* 

2. * Penon under the age of eighteen yean.’—Tbe age-limit was raised to 
eighteen years by Act V of 1924, s. 2. The section appbes to all persons under 
eighteen years, whether males or females. 


> Bulfe Jlaur, (1893) 21 C«L 07; .Vow. 
Jtn, (18"0) 14 W. R. (Cr.) 39. 6 Eons. L R. 
Apr.34. Soo Iladdita Mutifalu, (1018) 35 
ILL. J. 167. 

• .4Amft{tL]», (169^) Umvp. Cr. C 9C2. 

• (’SSI) 1 Weir 359.362, r. b.; Jt/are(vlAoi« 
41R®i)l Weir 30>4. See .VoofTon, #up. 

• .•IrHfl/ieAeUrtm, (1876) 1 Xli^. IW. 

*7 


• Per Parker, J, In Srinivoia r.Annanffi, 
(1S92) 15 Mad. 323, 329. 

• Van, (1024)48 M. 1* J. 594. 21 L W. 
472 : 

• F^rtnetf'vnri Suit!, (1020) 22 Bgm. L. R. 
801,5 Bom. CV. C. 237. 

• Biroono, (l'>25) 27 Bom. L. 'L 
1022, S Bom. Cr. C. CC. 
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«naimmoraIpurposfi.*—Itjsnece3tfan'*‘»r-r..*»-.*^ . ^ uniawfur 

person 6f^a?n)e employed for an immor ’- '•■■.".■ '. .;••••■* 

being so used is not auSicient It wot * * . . ' 

givoa and aocapted .dth tini»to,‘C»antoaTtathVrartro: "Sac™ 


introduction of tbeso words takes awar the defence thatr 
™ made over to a prostitute it was not intended that sbe shorid 
eighfeen yLre ^ P«fp03c of prostitution until she had passed the age of 


i. 4 . ' ^*** is not confined to acts of natural sexual intercourse, 

out iDCiudCa'i any act of fewdness. Prostitution is proved if it is shown that a 
Woman offers ner body for purposes amounting to common lewdness in return for 
the payment of money. * 

tafercouMfl with peRon.*--Thcse words were added by ActXVHI of 
l&24t 8.2. Ifthe pereon diaposingofftgirllmewtbatehe wouldbeusedforilHcit 
interoourae he would be liable. Explanation II explains wbat is meant by ‘ illiwt 
intercourse These words take away tho defence that though the girl was handed 
over fo a particular man for bis carnal knowledge of her, yet it was not intended 
that she should be a prostitute at all, and that though the act or acts for wluoh 
she was given may have been iromcrai, yet they were not unlawful. * The accused 
will not be able to rely on the plea that the girl was not destined for a life of 
prostitution but merely for a single act of sexual intercoune. 

‘ Unlawful and Immoral purpose**—The purpose must be both unlawful and 
immoral. The accused transferred his daughter to a person for the pnrpoaea of 
concubinage. It was held that the accused was guilty under this section.* 

Adoption of a daughter by a dancing girl.—Whtic a dancing glcl adopted a 
daughter, it was held that she had committed no offence if the was to be brought 

upas a daughter, ^ ’ .rr'.-s. it..,—r--— 

of prostitute or o ■■, ■ . . ’ , 

girl was adopted; ■ • ‘ ^ . . ■ r _ ^ 

aatae Court has held that such a '* ’ ’^1 ' ^ 

Penal Code.'’ The Bombay High Court 

Under the present section such act wm \ ' ' ' ' , 

; ‘ • * ■'. -p ■> ' .A jectioa. The burden of proof that toe 

. ; ■ ‘ • • obtained by a prostitute for leading an 

» • . .>• ■ he possession of such girl and the peieon 

.' ■. to this section and s. 373. 

Esplanation. 1.—This explanation provides that if a minor girl is di^os^ <>f 
to a prostitute or to a brothel-keeper or manager, thepe^n bo disposing of ha 
shall be presumed to have done so with the improper intent mentioned 
Bi'ction.® The same presumption is raised in the case of a prostitute ora brotne - 
keeper who obtains possession of a gW under Explanation 1 to s. 373. 


* Ramanna, (1889) I2 Slad, 273; Karumt 
Saittabi, (I894J 22 Cal. 164, overruled. 

* £)«. MumL, (1018] 1 K. 3. 635. 

« Mula. (1888) V. R. No. 13 of 18?$, over¬ 
ruled. 

* Ponran^an,, (18S5> 1 VCeir 373. 

* .Rawnnnfl. ani> : /’onrojipnw, aoj». 

* Onddati Rr/fdt O^-rtln v. OaMpaft Kfljidoii’ 


™.[1912! M. W. K. 1138,23 JI. U3- «3; 

’ NaiHn v. h'aihn, 

4 Bom. 645; Uint NaiK* t. .6ot*t«. 

ims) 44 Bom. U R. 1129. Bat »«« 
ma T. iSAMftayirirtHi. (1902) 4 14ot^ I*. * 

• Sfaloment of Ob]«t* and UeMoa* 
pM\ded to Bill *Vo. 9 of 1921. Gaze«r Ol 
India, Tart V, p. 36. 
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Ezplination 2.—This explanation dffinp^ the expression ‘illicit intercourse.' 

Dcr Disi.—The dedication of citia under eiphtoen years to the sers-ice of a 
temple as dast'f will amount to a dtsposal of such minors, knowing it to be likely 
that they will be used for the purpose of prostitution, within the meaning of this 
section.* The Member introducing the Bill amending this section said r ** We 
ha\*c not...definitely assumed that employment as dev datts is equivalent to. 
employment for purposes of jtrostittition, but should such employment actually 
prove to come within that definition out Bill will enable it to be dealt with more 
eflectivoly than hitherto ” * 

In a Jladras Full Bench case* nnder the old a. 372 it was suggested :—*' The 
acta imputed to the accused could not constitute an offence because they arc sanc¬ 
tioned by the religious usages of Hmdus.” But the Court said ; “ The 372nd 
and 373n3 sections of the Indian Penal Code wercintended for the protection of 
minors. They involve the declaration as a matter of general law that no person 
Under the age of majority shall l)e devoted to a life of prostitution nor employed in, 
nor used for, any unlawfal or immoral purpose nor placed in a position in which it 
is likely such person will be employed in, or used for, any such purpose. 

“ This rule, which is obviously suggested by the highest considerations of 
justice and morality, must control the exercise of all private law, even in those 
cases in which the private law assumes (o vindicate itself on the specious plea 
of religion. If the terms in which the law is expressed are sufficient to include 
within their provisions acts done under colour of religion, those who participate 
m such acts are liable to the penal consequences, however laudable their motives 
according to the peculiar standard of morality odopted by the professors of their 
religion. 

“ The point was fully considered and decided by this Court in ex parte Padma- 
vati*. . .The learned Judges obser''e: ‘ The a^ument that the treatment of such 
a transaction as criminal is impossible, because the Hindu religion sanctions the 
practice, and the private law recognises private rights as flowing from it, is mani¬ 
festly of no weight. An offence is every transgression of a penal law, and a rule of 
penal law is a ii^e of public law, and necessarily overrides every precept of private 
law, and cannot be affected by any argument derived from that law...With 
respect to the argument from religioQ, it is only necessary to observe that, if the 
precepts of a particular religion enjoin acts which transgress the rules of penal law, 
these acts will clearly be offences. "Where the Legislature intended that acts which 
would otherwise be offences should not be so because connected with religious 
observances, they have espressed that intention (Penal Code, s. 292).’ 

“ The cases in which persons have been held amenable to the penal law for 
participation in Sati, in Meriab sacrifices, and in the procuring of slaves, though 
these acts were sanctioned by the religions law of the parties implicated, show that 
the plea, that the practice is enjoined or allowed by the religious law of the accused, 
is not allowed to prevail over the injunctions of the penal law. 

“ The word ‘allowed’ is used advisedly, because the Court do not understand 
that the dedication of minors is anywhere enjoined. A dedication may be made 
after the girl has attained her age of majori^. It is represented to the Court that 
it is only because it is regarded as a point of honour that a girl should be married 
before she attains puberty, that the dedication which is deemed equivalent to 
marriage takes place ordinarily during minority. "Where the objection is founded 
* See (18SI) 1 IVeir 359, p. b.; Daat Mart- (1869)6 B. H. C. (Cr. C.) 60; Tippa, (1892) 16 
mulhu, (1834) 1 W«if 364 ; padmaixttt, (1870) Bom. 757. See ifeili/, (1889) 24 Bom. 287, 1 
6 5L H. C. 415 ; ArunaeMlam, (1876) I Mad. Bom. L B. 678, where the question of jxiris- 
164; Baaava, (1891) 15 Mad. 73; ^nnf'nua diction is discussed. 

▼. Annatami, (1891) 16 Mad. 41, 323, Kan- • Proceedings of the Legislative Assembly, 
namTTtal, (1913) M. W. N. 20", 13 3L L. T. dated Pebmary 11,1924, pp 447 448 
131, 24 M L. J. 211; Bojammaf/, [1911] 2 » I Weir 359, 360. p. b. ’ ' 

M. W. IC. 479, 10 SL L. T 601 ; Jaili E^avin, * (1870) 6 il. IT. C. 416, 416. 
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not on a religious injunction but on n usage aHowcd by religion and suggested merely 
by sentiment, tbero can bo no reluctance on tbo jmrt of tho Court so to interpret 
the law as to protect minora from a life considered by civilized nations os shameful.” 

Amendment.—Tbo ngo-Iimil was raised to eighteen ycora from slttcen years 
by Act V of 1921, 8, 2. Tbo words “ju'rson under tho age of eighteen years with 
intent that such person shall nt any ago bo cmidoyed or used for tho purpose of 
prostitution or illicit intercourse with any person or for any imlawfid and im* 
moral purpose, or knowing it to be likely that such person wll at any age be ” 
were substituted for the words "minor under the age of sixteen years ^*th 
intent that such minor shall bo emp(oyc<l or «S"d for the purpose of pre^titutioo, 
or for any unlawful nral immoral purjKise, or knowing it to he likely that such 
minor will be ” by Act XVIJI of 1021, s. 2. 


PKACTICK. 

Evidence.—Prove (1) that the person in question was under eighteen years 
•of ago at tho time of tho olTcnco. 

(3) That tho accused sold, lot to biro, or othorwiso disposed of such person. 

(3) That ho did so with intent that such person should bo employed or used 
at any age for tho purpose of prostitution, or for illicit intorcourso with any pereon, 
or for any unlawful and immoral puri’ose; or with knowledge that it was Iik y 
that such person would be employed or iJsed for any such puipose. 

The question whether or not tho disposal of tho person was wth the 

• , /« n'’nestion of fact which must 

• • • ' ' •* ' . « s 


!'• 


-Xot compoimdable— 
istrate of the first class. 

; charge you (nome of the 


Charge*—1 (rt^fne and ojice vj Magmtait., t.v., 

posed of) a person under the ago _„,’Jo,e of prostitution or 

person abonid at anp ago bo omplopea a»d bmnoral 

for Ulioit intercourse with a poison to mt-—. or ’O' “L v be 

purpose, vh., Islale,he purpose)} or bo bkely tbrt Suob^^ 

employed or used for any such purpose], and tboooby ' ^ ^ (or iritbin the 

able under 8, 372 of tho Indian Penal Code and within my cognisanoe (or 
cognirance of tho Court of Session or ‘be High Court). ^ ^ 

And I hereby direct that yon be tried (by the said Court (omit those tsoras j 

ease IS tnW iy o illnyistwte)] on tho oaid charge 

373 IVioever buys, hires or otherwise obtains possession o 
373. Whoever y^,^^ 'ved 

Enytag minor {or intent that Buch person shaU atany ogehe einpl«} eu 
P„n.o?r, of pmsti- .for the purpose of prostitution or Uhe 

tntion,oic, or uspu 'person or for any unlawful 

and immoral purpose.’or knowing it to be “tjS” 

Will at any age be ebployed or used for 

he punished with imprisonment of . gn^ 

which may e.^ctend to ten years, and shall also be liable to tme-^ 

Explanation I .—Any prostate, “, ^^tains posses- 

managing a brothel, who buys, lures, or other .| 

Sion of a female under the age of eighteen yearn shalh 

1 Sn lot. (tSSOjS AO. 094, 

1680)P.R.No.27ofl880;Z?ar£?aZ7af,<JeW) * (ISSl) I \>eiToov, 
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contrary is proved, be presumed to have obtained possession of 
sudi female with the intent that she shall be used for the purpose 
of prostitution. 

Explanation II _‘Illicit intercourse’ has the same meaning 

as in section 372. 

COMMENT. 

This section has been matefiallj altered similar to s. 372. The age-limit 
was raised to eighteen years from sixteen by Act V of 1924, s. 2. The words “ person 
under the ago of eighteen years with intent that such person shall at any age be 
employed or used for the purpose of prostitution or illicit intercourse with any person 
or for any unlawful and immoral purpose, or knowing it to be likely that such 
person will at any age be ” were substituted for the words “ minor under the age 
of sixteen years with intent that such minor shall be employed or used lor the 
purpose of prostitution, or for any unlawful and immoral purpose, or knowing it 
to be likely that such minor will be ” by Act XVIII of 1924, s. 2, Explanations I 
and II were also added by s. 4 of the same Act. 

This section applies to a case of buying or hiring or other similar transaction 
by which possession of a person under eighteen years of age is obtained with the 
intention of employing or using that person for prostitntion, or illicit intercourse 
with any person, or for any unlawful and immoral purpose. It includes both males 
and females under the age of eighteen years. It is a counterpart of s. 372. 

Sections 372 and 373.—Both the sections relate to the same subject-matter. 
The former contemplates an offence committed by the person who ‘ sells, lots to 
hire, or otherwise disposes of ’ any person under tho age of eighteen years, with 
the requisite intent or knowledge The latter relates to the case of the person 
who ‘ buys, hires, or otherwise obtains possession of ’ any person under the age 
of eighteen. Section 372 strikes at any bargain of the nature contemplated by 
it, whoever may be the party who sells or lets tbe person, even though it should be 
the father, mother or lawful guardian. Section 373 strikes at tbe bawds, keepers 
of brothels and all others who fatten on the profits arising from the general prostitu¬ 
tion of tbe girls 


3. The buying, hiring, or otherwise obtaining possession must be with intent 
or knowledge of likelihood that the person shall at any age be employed or used 
(i) for the purpose of prostitution, or 
(ii) for illicit intercourse, or 
(iti) for any unlawful and immoral purpose. 

1. *Buys, hires, or otherwise obtains possession.'—It is not essential to tho 
offence that the buying, hiring, or otherwise obtaimng of tbe possession of the 
person should be from a t^'*^•n.* »».n 

cable to an agreement or 

rention of a third persoi « i _ ^ 

certainly not of any less enormity in tbe latter case. 

Scotland, C. J.,obserredin/)(«fio/A/?ee’acoje : “But to bring a casewithin 
the section, it is, in my opinion, essential to show that possession of the minor has 
been obtained under a distinct arrangement come to between the parties that the 
minor’s person should be, for under the 

control and direction of the a. .. • . • • ostensibly for a 

proper purpose or not Th- » ■ .v * * ’ that meaning 
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ocvonlmR lo tlicir orfinnrj- nccoptiition ; nail. RivioR th,m riot 'efet, it seems to 
mo that the assocmlod i™r|Js or othonoso ohwias po.ssessioa ' mro mt foteaded 
to do more than include other modes of oteininft (he same Hnd of possession as 
that of a buyer or Wr. Tkm, I think, is ehowu, more cfcnriv to bo the meaninn 
intended by the pm-am rehich /oHoim as to the other menthl of tie offence-' 
the intent or Icnowicdgo of its being liWy ■ that such minor shall hs cinpioyedor 
used for tno purpose of prenfitution or for nnr i;Hlrtn7tiI nnd immoral poroose,’ 
indicating pminjy ns it dors on ctnploj’incflt or of tlic minor of some time fatare 
to the obtAining of posscjwion its effect to rnv mind strong to ehotr tist com- 
ploto possession nod control of tbo minor's person obtained bj’’ bnjing, Mring, or 
ofnerwisc, trith the intent or knoirlcdgo that, l)_j' tbe effect olsucb possession and 
control, the minorafiould or n*ouM afterwards Iw emp^cd or used /or either olthe 
purposes stated, is wbnt the section was intended to fnflke punishable as a crime. 
Tho provision seems to me to C-Tcliide fJio anpposition that an obtaininp of posses* 

' sioft in the sense in wjiich that ©.irprcssjon is, no doubt, sometimes used, of merely 
liflwng sexual connection with a woman, cowJd hove been in the coatezaphtion of 
the framers ot the section/'* Tbo present section espressle oveirules tliis view 
05 it contains tbo words ** itlidt inlcrconme with onp person ” which were not 
in tho oM section. 

* PosgcMion ’ means possession with a power of disposal. 

Tiio offence is complete so soon as the obtaining possession, with the regmsitc 
intention or knowledge, of the girl is accompiUhed. 

A ocreoo takiotf possession of a girl under eighteen 3*eare for the purpose indi- 
, > , . ' { .1 ■ . ' --* —*•'* l"*# fujD tiO 

\J • ' • '■ ' • ce under 

thei- ' • • , ’ " 

neccasary that tfto possession of the gi« sIkjuIo ov * person. 

2. ‘Ptisanunder the age of eighieen yeare.'~The age-limit was raised to 
eighteen years by Aet V of 3924,». 2- . 

3. ‘ With intent (bat such person shall at any age be employed or used lor the 
purpose of prostitution or illieU iuterconrse with any person or for any unlawfulend 
immoral purpose.'—I'roof of intention or knowledge is almost entwcly a matter 
of ittfcrenco from circomstancea. Under the old section, the Calcutta and toe 
Allahabad High Ckjurte held that the offence Tvas not committed if, notwitnstandjog 
the existence of the requisite guilty intention or knowledge, the employment that 
was intended or known to be fikcly was to take place after the completion of the 

teoatir s rf}je JladrAS High Court/ though once of this opinion, iatterJy 
' ' , ' . _ . • ' • . • • , ' . .1 J-*--. - with 

• ■ ■ ' ■ tioold 

• • V ■ esent 

sectionspeaksof employmentoiuso'atMy itge. 

cas^s and the earlieriuliag of the Madras High Court are, therefore, no longer oi 

any authority. 


* Difvlath .ffee v. Sha*!: AH, (XB 70)‘5 
31. Ir. C. 473, 476; M^ila jUviiflitu, (19«) 
35 M. I* j. 167; ypa 5ftu>e Thwe, 

If. B.R. (1507.09J aj 1. 13 Buna»I*«. 
389}<ainiia,{1897)Hal'.b.RjCt,)^ 

• Shanun^ifbai, {1930) 22 Bom. !«. »• 
■1334,'eBota.Cr. C. 269. ' 


.’72j 
■5U 
, -iS^) 


Jt/ftnafomi ChttH, {189^} 


I8A«. 24. 

* iCamnialthl ' 

19 3Ud. 127, 135. „ 

* Kittinffiiueial. (1913} 3k Tf. N. * 
5f.L.y.2lI. I33f.£..T. J3l. 
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‘Porlbeparpwe of pwtitntlon.*—Prostitution mrnns the surrrnfler ofo girl's 
chastity for money.* " Acts of improper sexual intercourse are nets of prosti¬ 
tution in one strict sense of the term. But proof of more than that. . is reqairr<l. 
The ordinary and commonly understood meaning of the word prostitution is the 
offering of tho person for promi.scuous sexual intercourse rrith men, and that... 
most bo taken to be its meaning in the section, there being nothing in the 
context opposed to it, but rather the contrary."* 

*nilcfttnfercoarse with any penoa.'—The meaning of ‘illicit intercourse’is 
explained in Explanation II to s. 372. Sec Comment on s. 372, Cases which laid 
down that no offence is committed if emplotTnent for prostitutionisnot hahitnal 
are no longer of any authority.* 

• Unlawful tod Immorsl porpoie.*—Section 372 and this section do uot "prohibit 
by punishing a transaction in which the employment or nse contemplated is for a 
purpose that is merely unlawful or for a purpose that is merely immoral, except 
tho purpose of prostitution. No transaction of the kinds described in these 
sections, with tho exception just noted, is an offence under these sections, unless 
tho purpose of the contemplated use of the person is both unlawful and immoral.’’* 
Amendment,—The word ‘ eighteen * was substituted for ‘sixteen’by .\ct 
V of 1924,8.2, before the section was altered by Act X\*III of 1924, 

CASES. 

Selling and buying a girl for prostitution.— A, the father of two girls, 

, I * 

this section.* In a charge against a dancing girl for having purchased a girl with 
intent that she would be used for tho purpose of prostitution or knowing it to be 
likely that she would be so used. eWdcnce was given of the fact of purchase fora 
consideration and that numerous other dancing girls residing in the neighbourhood 
were in the habit of obtaining girls and bringing them up as dancing girls or 
prostitutes, and that there were no instances of girls brought up by dancing girls 
ever having been married. On its being contended that there was no evidence 
of intent to support a conviction under this section, it was held that there was 
evidence to support it. * 

PRACTICE. 

Evidence.—Prove (1) that the person in question was under eighteen years of 

33scssion of, Buch person. 

. ^ • hall at any age be employed 
orusedforthepurposeofprostitution,orillicit intercourse with any person, or for 
any unlawful and immoral purpose ; or with knowledge that it was likely that 
such person would be employed or used for any such purpose. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable— 

Triable by Court of Session, Presidency Magistrate, or Magistrate of the first class. 

Charge.*—See s. 372. 


35'3L L. J. 157,24 M. I* T. 77. 

* Per Plowden, J., in 21ula, (1888) P. R. 
Xo.l3of 188J,p.20. 
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374. AY}ioevcr nnlawfuliy compels* any person labour 
against the Avill “ of that person, Rhall bo punisb- 
|nii8ory\lour. imprisonnionfc of either description for 

a term wliicli ina}' extend to one 5'ean or with 
fine, or with hoUi. 


COMMENT. 

ObftcL—This section h intended to prevent nbuscs arisinff from forced 
Iftbonr which ryots were eomctimf'jt coni|)oliod to rentier to landlords. 

Ingredients,—The eection requires two cssentinls— 

3. Unlawful compulsion of any person. 

2, Snell compulsion must be to lAbonr ogaiast the will of that person. 

1, 'Unlawful compulsion of any person.—do not fhinfc that a person 
who insists that another who has consented to serve him shall perform his work, 
liiilawfiill}’ compels such person to labour, because it is the thing which he or she 
has agreed to do, and although if the employer assault the se/rant for not working 
to his satisfaction, ho undoubtedly rendera himself liable to ri^rous imprisonment 
under b. 352,1 do not think ho tliercby commits on offence under s. 374."* ^Vhere 
the aecused induced the complainants, who, he alleged, were indebted to him m 
van'oas sums of money, to consent to live on his premises and to work off thek 
debts, and the complainants were to, and did in fact, receive no pay, but were led 
by the accused as his sen-anf.s, and ho insisted on their worlang for him, and 
punished them by beating them if they did not do so, It was held that a conviction 
uadec tliis section could not be upheld.* 

2. To labour asaiml hia wiIl.'-The word 'laboar’will apply eithw tj 
mental or to bodily labour, thougli probably tbc la ttor n-as pnnoipaUy contemplates 
by the framers of the Code. 


PRACTICE. 

Evidence,—Prove (1) that Iho acenaed compelled tie person in qoealion to 
labour, 

(2) That such compulsion was unlawful. 

(3) That the accused did so against the will of that person. 

Procedure.— cognizable—^kVarrant—^Bailable—Compoundahlfr -Triable by 
auy Magistrate, , 

Charge.— I (iwme and ojiee ofMapiemle, etc.), hereby charge you (mm cjm 

rorrahout tha-^ay ol—. a^, '■“M" 

to labour Mainst his will and thereby committed an offence pnmahabfe under 
a 374 oi tbo Indian Penal Code, and within my aogniaance. 

And I hereby direct that yon he tried on the said charge. 

Of Rape. 

375. A man is said to commit " rape ” who, except in ““ 
„ hereinaiter excepted, has sexual intercourse' tnw 

a ivoman under circumstances ^ falling under anj 
of the five following descriptions:— 

.a ' First .—Against her will. 

I Per Petberam, C J., in J/aJa» JUoSo* !* J/o&naBwt«M, 

19 Ca}. 572,681. ‘ ■ ’ 
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Sccojulh /.—Witliont her consent. 

r/ji>%.— Witli lier consent, when her consent lins been obtained 
1)V putting Ijcr in fear of deatli, or of hurt. 

Fourthhf.—\yith her consent, when tlie man Imowa that lie 
is not her lulsband, and that licr consent is given because she believes- 
that lie is another man to whom she is or believes Iierself to be 
lawfully married. 

With or without licr consent, wlicn she is under 
fourteen years of age. 

Venctration issiiflicicnt to constitute the sexual 
intercourse nccessarj* to the offence of rape. 

Exception. —Sc.xual intercourse by a man with his own uife,^ 
the wife not being luidcr thirteen years of age, is not rape. 

[Scxwffl intercourse hj a man with his oirn wife is not rape 
although the wife has not attained the age of thirteen years, if he 
was married to her before the date on whieh this Act conies info 
operation and she had attained the age of twelve years on that date.]f 

376. Wioevcr commits rape aliall be punished udth trans- 
Ponuhment f o r portation foT Hfo, or uitli imprisonment of cither 
” 1 *^ description for a term whicli may extend to ten. 

years, and shall also bo liable to fine, unless the woman raped is- 
his own wife and is not under twelve years of age, in wliicli case he 
shall bo punished uith imprisoiuncnt of cither description for a 
term which may extend to two years, or with fine, or uith both. 

COMMENT. 

In the definition of rape, the fiist clause operates, where the woman is in pos¬ 
session of her senses, and therefore capable of consenting; the second, where she 
is insensible whether from drink or any other cause, or so imbecile that she is in¬ 
capable of any rational consent ; the third and the fourth, where there is consent, 
but it is not sucb a consent as excuses the offender, because in the one case it is 
extorted by putting the woman in fear, and in the other, it is obtained by deception 
of a particular kind, and the fifth, where the intercourse is with a girl so young 
that consent is immaterial. 

English law.—A boy under fourteen years of ago cannot he convicted of rape. ^ 
“ The rule at common law is.. .that in regard to the offence of rape malitia non 
.supplet atatem; a boy under fourteen is under a physical incapacity to commit 
the offence. That is a presnmptio juris et do jure, and judges have time after 
time refused to receive evidence to show that a particular prisoner was in fact 
capable of committing the offence.”* But a boy tmder fourteen can be convicted 
of an indecent assault under the Criminal Law Amendment Act.® The presump¬ 
tion of English law against the possibility of the commission of the offence of rape 
by a boy under the age of fourteen years has no application to India. * 


t This is enacted bvs. 4 of Act XXIX of 
1925. 

‘ Jordan. (1839) 9 C. & P. 118. 

* Per Coleridge, C. J., in IFaiM, 

Q. B.G00.601. 

98 


1925 which came into force on September 23#- 

* 48 & 49 Vic., a 69, as. 4. 9 5 TTiZ/kimj. 

>21 2 [189311 Q. B. 320. 

* Faros Bam Dube, (1916) 37 All 18Z 



77(5 


LAW or CRIMKS. 


[CHAP. XVT. 


374. Wiiocvcr unlaw/iilly compels* any person to labour 
against tlic will * of that person, shall he punisli- 
iSorvTftiour iinprisouinoiit of either description for 

‘ a tonn wlucli may extend to one year, or with 
fine, or with hotlu 

C 0 il at E N T . 

Object.—Tins soction ia int«inl«l to prevent Abuses ariainjf from forced 
labcmr which ryots were Bomotimes compelh'il to rrndcr to Inndlords. 

Ingredients,—The Bcction requires two csscntinls— 

1. Unlawful compulsion of nny j»crson. 

2. Such compulsion must Iw to labour against the will of that person. 

I. ^Unlawful compulsion of any person .—‘*1 do not think that a pers^ 
who insists thatnnotlicr who has consented to sers’O him shall perform ^hwork^ 
unlawfully compels such person to : • ." t . ’’ '' - 

has agreed to do, nnd although if • • ' 

to his satisfaction, ho undouhtedit :* • ‘ ' 

under B. 352,1 do not think hothereby commits an offence under s 374. * >>nere 
the accused induced the complainant-s, who, he alleged, were 
various sums of money, to consent to live on his promises and 
debts, and the complainants were to. ond M m fact. and 

by the accused ns his servants, and 1*® **“*®^®^ « coj.v/ction 

punished them by beating them if they did not do so, it was 
'under tliis section could not be upheld.* 

‘by the framers of tlio Code. 

practice. 

Evidence-rrove (1) that th. accused compelled the pecsou m queehcu to 

labour. . i r i 

(2) That such compulsion was unlawful. 

(3) That the accused did so agaiust the mil of that peieo . 

Ptucedurc.-Not cogaiaaHc-Warran^-Bailable-Compoundable-T T 

”“"raS-i;™cuado^cco/f.u,f.;ut.^ 

acemi) as follows» _ ^lawfully compelled AB 

L ,;gsr£ S- Si -. ,u.e. 

■■ •^irjsr.s' 

. Of Rape. 

375. A man is said to commit “ rape ” ivlto 
^ hereinafter excepted, has sexual .. 

' a woman under circumstances ^ falling under . 
of the five foUo^ving descriptions : 

First .—^Against her will. 


1 per Petheram, C. J., ’in Madan JfoSa* 
Bxwas. (1892) IP Cal. 072, 681. 


■ lladan 3Ici.a. Bnwm. Hid. 
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Secondly. —Without her consent. 

Thirdly. —With her consent, when her consent has been obtained 
by putting her in fear of deatli, or of hurt. 

Fourthly. —With her consent, when tlie man knows that lie 
is not her husband, and that her consent is given because she believes 
that he is another man to whom she is or believes herself to be 
la\vfully married. 

Fifthly. —With or uithout her consent, when she is under 
fourteen years of age. 

Explanation. —Penetration is sufficient to constitute the sexual 
intercourse necessarj’ to the offence of rape. 

Exception. —Sexual intercourse by a man uith his own wife, 
the wife not being under tliirtcen years of age, is not rape. 

[Sexual intercourse by a inan until His oim toife is not rape- 
although the wife has not attained the age of thirteen years, if he 
was married to her before the date on which this Act comes into 
operation and she had attained the age of tmlve years on that date.'ji 

376. AVhoever commits rape shall be punished with trans- 
punishment i o r portation for life, or with imprisonment of either 
»p®* description for a term which may extend to ten 

years, and shall also be liable to fine, unless the woman raped is- 
his own ^vife and is not under twelve years of age, in which ease ho 
shall be punished with imprisonment of either description for a 
term which may extend to two years, or with fine, or uith both. 

COMMENT. 

In the definition of rape, the first clause operates, where the woman is in pos¬ 
session of her senses, and therefore capable of consenting; tho second, where she 
is insensible whether from drink or any other cause, or so imbecile that she is in¬ 
capable of any rational consent; the third and tho fourth, where there is consent, 
but it is not such a consent as excuses the offender, because in the one cose it is 
extorted by putting the woman in fear, and in the other, it is obtained by deception 
of a particular kind; and the fifth, where the intercourse is with a girl so young 
that consent is immaterial. 

English law.—A boy imder fourteen years of age cannot bo convicted of rape. ‘ 
“ Tho rule at common law is.. .that in regard to the offence of rape maliti'a non 
.supplet ®tatcm; a boy under fourteen is under a physical incapacity to commit 
the offence. That is a presumptio juris et de jure, and judges have time after 
time refused to receive eWdence to show that a particular prisoner was in fact 
capable of committing the offence.”* But a boy under fourteen can be convicted 
of an indecent assault under the Criminal Law Amendment Act.* The presump¬ 
tion of English law against the possibility of the commission of the offence of rape 
by a boy under the age of fourteen years has no application to India. * 


t Thau bTi.4ofAct XXIXofl92S vhjcb 

1925- 


c*me intoforoo oa September 23^ 


‘ Jor^<lI^(lS39)9C. A P. II8. 

* Per Colendgr. C J.. in iraite. [1692] 2 
Q. B.G00.C01. 

98 


■ 48 i 49 Vic., c. 60. &s. 4. 9; 
fl693] 1 Q. a 320. 

• PflTtufbu»i>»be,[l915)37 A1L181 
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[('TTAf. xn. 


fnRrKf^#nU.-*~T<iw rf>«{inr*>i Jwo — 

I. S-'xtml intrrtour?" |ir n with n woman. 

'nl'Trniir'- n>ii<( (-nmW rifrora.-anrn Mlws mil-r aor 
if tn** uvp in tn'’ ' 

i. *S«jcu*nnfmPtirte.*—“Th** int''frmjf?« mn«t with a woman. 

Tht' trrrn man t* »^fin«r «-* a mftr« bumar, f>-injr of any ac" f». 10), Th« f^rro 
• trnman ’ ia a« a fomal" human IWnjj of «nj- bit («. 10), 

S. 'Vni^r eifttiniilaoeif.'—Th*' fit., of tfi" *rrthn tW.oif: the circnni- 
whmfi rffu^r tl,**?»>xual int*'0'otira« on ofT-nf^ tmrlrr {Mijfrtion. 

SweniJ c1jui»; •Vniftoctrocwoi*_fV^^,,nf of fA« woman bAqoM iav# 
h^n obtains*! prior to lh« a^rt. It li nn that th" woman co&ientr<l aftrr 

fftofart,* M to eh-r^ni-nta which inai- aron^mt voftl. DO. tupra. 

Pt*'ph*‘n. J., ill /f. V, ClorrfiTt' $XY^: “ J{ jicrm* tf> ni'* that lh« pfoponU'oB 
that frauil vitiatr* cor.^'-nt in rriminal matt-^r^ ja not tn:« if talfn to appl/ in 
fh** fuMcU of th- wonh nn-I without <jt}afification. ft ii to<» short to he true, 
MO math»'matiVAl formofa i* tro*'. If w** applr it in that *rn«* toth*’ present case, 
it U iliflirult to sav that Ih** prj«on'‘r*M n‘»t piilfv of rape, hr the ihColtion of 
rA|^ i< havin;* ronn'vlion with a woman withotj'i her ronsrnt; anti if fraad 
vitiates ron^rnt, rvrrj* in which o man infects a woman or commila tijram/ 
tio .s»*conff wife fKinij itjnorant of th** first marriaj^e, i< al^o o case of raw*. 3fany 
5'“«lHCtiorus would !•" rap^-t. oml ao mixM art.s of prosfifntion proctirwl frond, 
M for instanor tv pfomis'-iimtifitemMtol>^/tilriIled...Thc on\y sorts of frond 
which sn far tfrstroy th** efiectof a woman’s consent ns to cons’crt a connection 
consentctl to in fact into a rape orr fronds os to the nature of the act itsejf, or as 
to the irfentifj' of the (*efson who doeji the act.”* 

A aleepinc penon can never consent. Where, therefore, o man had connec¬ 
tion with n woman while she was n-sfeep, he seas held to have commikked rape.* 
Convnt of A girl under ten w« heM to bo Quit© immAtcnol whero tho chorgo 
wM (or attempt to commit rapo. Consent means a willinp mind on the part of 
the pVl to aVotr the act to le‘ done. 1/ trom her tender .'rears', not -knosring what 
WM being done, she merely aubiAits witboat the exercise ol any will by her, it 'wiB 
not oniouqt to A consent.* 

CoMcnt gis'en by a woman of unsound lointl is of on avail (s. DO), ^vhere, 
tUereforo, a man had carnal knowledge of o girl of imU'cilc mind, and the jury 
found that it was without her consent, she being ineapabh' of giving consent 
from defect of understanding, it was held that bis act amounted to pipe.* 
But tlicrwinust ovidenco that the counretiou was against the will or wthout 
tho consent of the woman. • Howos'cr, if tbe girl was in sach a state ol idiocy as 
to bo incapable of e.Tprossing citber consent or dissent, and tho prisoner bad 
connection with her consent, bo ought to be convicted. ■* 

Similarly, consent given by an intoxicated woman is of no avail. Where tc« 
accused made a girl of thirteen years quite drunk, and whilst she was ioscnsible 
violated her person, he w/w held to have committed rape.® 

Passive non-reslstacce or consent attained by traod.—If a girl does not resirt 
iutorcourao in conseqnonce of misapprobension, this will not amount to a consent 
oa her part. 'V^ero a medical man, to whom a p'rl of fourteen years of a^ was 
ftent for professional advice, had criminal connection with her, she making no 
resistance from a bonajide beUef that he was treating her medically, it was held 


« 1 Hawk.P. C.p. J22. 

* (1889) 22 Q. B. D. 23, 43, 44. 

' » Makers, (1832) 12 Cox 3U ; VotinffJlSlS) 
li Cos 114. 

* Beale, (1805) 36 L. J. (M. a) GO. 

« FUfe/ter, (18S9) S Cos 131 ; /Vv«y, (IM7) 


lOCtox 835. 

. •/’fcrcAer,(I8GCjL.R. 1 C. C.B.39. 

♦ Barralt. (1873) L. R. 2 C. C. R. 81; 

(mu) a Cos 116. « 

• If'iitiain CampUn, (1846) 1 Coy —0, 
Byan, tup. 
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tiit i* cctt!d coaTTCt*^ of rtp**.* Siailirfj. wls'*r“ th** accc^'^l pfofv"*?<^I to 
prr? c^lical f'^r n:oc**r. and & pirlof nia**te^a con5TiIt**ii him with r^p«*ct to 

Cn*^ fr'Ci wbioh «!:- was 3*t5‘’rimr. and adrised that a snr 2 *cal oporatioa 
•h-^al i p’rfnnm'd an'!. tind**r pp"t^cc« of p^rformiai it. had carnal int^rnoarjo 
with h-*r. It was t-'Id that h*» was gniltr of rap'*.* Tb** acocse'i who was ec^aj-d 
to fiT? l**«vns in ant! rote** pro«!3ctioa to a gtH of sLrte’*a r^ar? of a^*?. had 

Mmal intTTOttr"* with h*r end-r th* pmteco* that h^r bmthini was cot qiiite 
rirht and that h* ha! to perform an ojvratioe to enabl-* h^r to prodneo h**! voico 
p-:p»HT. Th** nir! snbmitt»*d to what was doc<* nnd-;r th** bt*!:-!. wilfullr an'l 
frandnl-ntlv indnt^i bj th» accTn?‘*d. that sho was b«’in:r E'^iioallr an*! snimcollv 
tT'at'*'! br ti** acca*'*'! and c^t with anr intention that ho should have S‘*.Ttial 
interronr*-* with h*r Is wx« h**M that th** acccsod was sniltr of rapt*.* 

“That consfct obtain-'d bv frasd is co coc.«'*cs at all b cot tm- as a geceral 
cmpot'ition ':th*r in fact or in law. If a man meets a woman in the street and 
knowmnlv pv»3 ter bad monev in ord-»r to procure her consent to istercoerse with 
T-»~^ h- obtain^ h-r consent bv frand. bet it woe!.! fy childbh to sav that she did 
cot coa«ect.’'* 

Th W eUsse.—The mere fact that a woman sebnits throe^h fear does not take 
th* of<*eee oct of the cateporr of rape.* 

The fear mnst be of d*ath or hurt. ‘ Hcrt * is defined in s. 319. rapre. 

Fifth eUnse.—There mav be cas*s in which the check of thelatr may be nec»*s- 
txry to restrain men from taldcs advantage of their marital ripht prematuivly. 
IcsUnoea of abac by the hesbasd in ssch exs'es will fall ceder this clacs«. 

The ape-limit was raised from ten to twelve years by .let X of 1591 for the 
followic? reasons : " The limit at which the age of corL<a?nt i< now fixed (».p., tea 
years) fivoors the prematore consnnoatioa by adult husbandsof marriages with 
children who hare cot reached the age of puberty, and b thus, in the unanimous 
opinion of medical authorities, productive of grievous sufienug and permanent 
injurr to child-wives and of physical deterioration in the community to which they 
belong." 

It was rabed from twelve to fourteen years by Act XXIX of 1923, s, 2, for 
the following reasons : “ Books of medical jarbprudence establbh the fact that 
the age of puberty m India b attained by a girl upon her reaching the age of four¬ 
teen. Even though puberty may be reached at that age, it is obviops that girls are 
unfit for sexual cohabitation till they are older and more developed in phTOC and 
rtrengtb. The appalling infant mortality in the country is partially ascribe<l to 
early marriages and the consummation which follows with immature girls. It b, 
' • ' r •» » -.1 pr^ijjpnv that the 

■ • B • ' 

iremature coLahi- 

tation,^ and (6) from immature prostitution. 

The accused, a youth of about eighteeu, had, Tnthout any ancillary violence, 
sexual intercourse with a well-developw girl probably under twelve years of age; 
the girl did not consent; bervagina was ruptured and, as a result, she tied of shock ; 
it was held that the accused was guilty of rape. • 

Explanation.—The explanation says that penetration is sufficient to constitnte 
rape. To constitute penetration it must be proved that some part of tlie virile 
member of the accused was within the labia of the pudendum of the woman, no 

• SUtef&eiit itf Ol'ji'rN anil iN-n^nne to 

Mill No. 12 «if Gazette of India. 1"Ji* 

l*»rt V. ji. 45. 

• V»ilf Humr Mohnii ntu 

iscai. 4t>. 

• SkamtifiH Khain, (1024),'{ J'«t 41ti 
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ot pro«cai,b~-ETidoi.«r of tie feet tiat a complaint ma made 
bj the piosecutnx ahortly after the alleged occurrence, and the partictilara o5 
auch eomplamt my 60 far aa tiej-relate to tie eiarge against the prisoner, be 
Jb. aot M l<e«>g evidence of the tea eompUined 

/’ fa\ ^ f/ **'* of fie conduct of the prosecutrix with tie 

Story told by heria the mtness-box, and as negatixiag consent on her part. i Ttft 
prisoner was mdict^ lor an indecent assavUt on o gir] under tlo age o{ thirteea 
years, wnose consent to the act was therefore immaterial. At the trial evidence was 
admittea oi the answer given by the girl to a question put br another child, in thu 
absence of the pnsMer, as to rrky the girl had not waited for the other child at the 
pmoner ^ house. The girl’s reply was a complaint of the prisoner’s conduct to her. 
Jt washe/d thattieondence was admi^ible, not os ovidonco of the truth of the 
char^ alleged, bttt as corroborating the credibility of the girl and as oTidence of the 


cannot uo given in evidence.^ In tape, not only what the prosecutrix said 
inimedintely after the occasion but what was said in answer to her is cadence.* 
See also fl/ustration (3*) to s. 8 of the Indian JEvjdence Act. 


In cases o! rapci where the prosecution evidence is not sufficiently strong to 
warrant a conviction, it is unsafe to convict merely on tho accusation of the woman 
who has been taped. * 


Conatersi ertdeace In eonfimistloo or oihervrise^It Is no mitigation of this 
ofTeuco that the wtnnan at last yielded to the violence. Nor is it any wense fw 
the party indicted that the woman consented after the fact*, nor that the was a 
common strumpet, for she is stiU nndtit the protection ot the law, and may not 
bo forced; nor that she was 6rst taken with her own consent, if she were afterwards 
forced against her will; not that she was a concubine to the mUher, tor a woman 
may forsake her unlawful course of We, and the law will net presoine her 
incapable of amendment. 

Procedure.—Cognizable—tPamiiit—^STol bailal>)e—^Kot tomyowdAlile— 

Triable by Court ol Session. . . 

If the sexual intcrcourto was by a man with his own wife not bein? under 
twelve years of age—Not cognizable—Sumniona—llailable—Not compounosble— 
TAable by Court of Session, Chief Presidency 31agistrato or'DutrictMiii?iati^*te. 

If the sexual intercourse was by a mon with hb won wile being umUf twe^^ 
years of nu<>-~Xot cognizable—Suowhon»--ltftilable-—Not compoundsbl'e^Tfis e 
by Court of Session. 

FaUe ct r»p«—Kape it fan offence pOJiwhabJe with trarj«J>ortatvm N 

life or with imiJri-vnment for a term which may extend to teuye&rs. ^ The o..cnee. 
therefore, of making false charye nl rape h tnsl.le etetuaively by the Co-Jrt c. 
SeMioa.* 


PMihBn"—Tl. oC.nw u f»p.bl. of ilt-sr™. On t!i« on. IaH'I I-*. » 
Ul. tlf VM. of lb. obiitv high «U> texl'. '»l-o ’'O'jf'i wnic. l.t hf. w 
tvr Lonmr, rontiEmjtva br lortSil.TObm. of. c-.jn of Iowcj)'.,..a- 
otbrr lac.J tljt of tl. worr.in wjtiont cbinrt.., of »sy vn-fwi™ to puntf. 

Is wcr.t to he euy cl arc»-<. In the Utter case if th** woman, from a.ny m -i • 
fr'-z'-a to ccti* It whh th«- aolHtatton o! a mjir. and w ff)r«*e»l h f Ijm. tt" f>-‘-r-- 


» t*^r*»**. fi I'C j 

M I'. 

. li c -iM»I j IK. n s-'.t. 
• ■ 5 J“ I’' • *** 


• AluAv fcj 

ff,. n «f ju-t:. 

* (Iiv 


F i F 

ii'rtii 1-, w. r. i<-’i 

I / I’ 



RAF£. 


783 


SECS. 376-377.] 

ought to he punished; but surely the injury is infinitely less in this instance than 
in the former. 

But in a case it has been remarked that the measure of punishment in a case 
of rape should not depend on the social position of the party injured, but on the 
greater or less atrocity of the crime, the conduct of the criminal, and the defenceless 
and unprotected state of the injured female. * 

Under ss. 67, 376 and 511, a sentence often years’transportation, or of fifteen 
years’ rigorous imprisonment, may be passed for the offence of attempt to commit 
rape j but a sentence of seven years’ rigorous imprisonment commutable tmder 
B. 59 to seven years’ transportation is illegal. * 

As to whippmg, see the Whipping Act.* 

As to crimes on the frontier see the Frontier Crimes Eegulation, 1901, ss. 6, 
11(3) (d), and 12(2). 

Charge-—I (name and office of Magtslrote.eic.), hereby charge you (name of the 
accused) as follows:— 

That you, on or about the-day of——, at-, committed rape on AB, 

and thereby committed an offence punishable under s, 376 of the Indian Penal 
Code, and within the cogniraoce of the Court of Session (or the High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 

Of Unnatural Offences. 

377. 'Whoever voluntarily has carnal intercourse against 
the order of nature with any man, woman or 
^ ®* animal,^ shall be punished ^vith transportation 
for life, or with imprisonment of either description 
for a term which may extend to ten years, and shall also lie liable to 
fine. 

Explanation. —Penetration* is sufficient to constitute the 
carnal intercourse necessary to tlie offence dcscri))cd in this section. 

C 0 M M E N T i 

This offence consist? in a carnal knowledge committed against the order of 
nature by man with man, or in the same unnatural manner with woman, or by man 
or woman in any manner with beast. 

According to the English law if the party on whom the offence is committed 
be within the age of discretion, namely, under fourteen, it is not felony in him, 
but only in the agent. If both be of the age of discretion, it is felony in both.* 
A man who, os pathic, committed sodomy with a boy of the age of twelve years, 
was convicted of that offence, though the boy was discharged.* 

A married woman who consents to her husband’s committing an unnatural 
offence with her is an accomplice.* 

1. * Voluntarily has carnal intercourse against the order of nature with any 
man, woman or animal’—.Vs to the definition of ‘ voluntarily,’ see s. 39; of' man,’ 
B. 10 ; of ‘ woman ’ s. 10; of animal,’ a. 4 

^Vhc^e the accused forced open a child’s mouth, and put in his private parts 
and proceeded to a completion of his lust, it was held that this did not constitute 


• JXanliX .VoiAwj, (lsC6) 6 W. R. (&.)£9. 

• Jfmaw, (18&S) 10 W H. (&.) 10. 

• Act IV of 1000, ■. 4 (o). A •«nt«nr« of 

fifteen »trim for the oCeace of r*pe Md 
to be to (he cue of a jarestb 


offender la /’oRj.(15U) 8 I* B. It. 143. 
« 1 Ewt P. C 4*0 ! 1 n«!o P. C. €70 

• ACe*. (1840) 3 Cox T:o. 

• JtVywtan, (16iS) 8 C A P. CW. 
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the oOenc© of sodomj.* > This decision proceeded upon a special statufe which 
punished the crime of buggery. Under 'the Penal Code such an act will come under 
the provisions of this section. 

The accused was indicted for an unnatural offence committed on board of 
an East India ship, lying in St. Katherine’s Bocks. His defence was that he was a 
native of Baghdad, and his act was not considered to he an offence there. It was 
held that this was not a good defence. ® 

A domestic fowl is an ‘ animal *; and an attempt to commit an unnatural 
offence with such fowl will be punishable under this section. ® 

2. ‘Penetration.*—See s. 376, supro. The crime is complete if the Court is 
satisfied that penetration took place. * 


PEAOTICE. 

Evidence.—Prove (1) that the accused had carnal intercourse with a man, 
woman, or animal. 

(2) That such intercourse was against the order of nature, 

(3) That the accused did the act volnntarily. 

(4} That there was penetration. 

It is unsafe to convict on the uncorroborated testimony of the person on whom 
the offence is said to have been committed, unless for any reasons that testimony 
is entitled to special weight. * 

Procedure.—Cognizablo—ITarnint—^Not bailable—-Not compoundabl^Tri* 
able by Court of Session, Presidency Magistrate, or Magistrate of the first cJa^. 

teuffloieni partlcnta In a rtarg.-Were a p.«on was 
offence, and convicted on a oliarge wiiei‘I kJ notnJJegc tie time J 

where, or point to any known or unknown peraon with whom 
mitted, and without any proof of these particulais, the H J® aicna 

only being that he habitually wore ® L 

of having committed the offence, it was held that the 

"‘"'.t^Knome iindejiee of Magietrale, etc), hereby charge you (aamee/ 
rhce^W,aafoffowa..-_^^ 

• ■ . • louce 

‘ 

cognizance of the Court of Session (or the^gn caws tried bu 

And I hereby direct that you be tned [by the said Court (»n coses mea 
jilagislTate emit these words)"] on the eaid charge. 


^ Samvel Jacob-t, (1817) R- 


not be carnal intercoone agnjuat tbo oraer of 
nfttnre ? If it is, the wiH ^moont to an 


♦ A. \V. N. '‘lit. 






CHAPTER XVII. 


OP OFFENCES AGAINST PEOPERTY. 

The following offences affect property:— 
l. Theft. 7. Cheating. 

i. Extortion. 8. Frandnlent Deeds and Dispositions of 

3, Robbery and Dacoity. Property. 

4, Criminal ^Ilsappropriation o! Property. 9. Mischief. 

o. Criminal Breach of Trnst. 10. Criminal Trespass. 

6. Reiving of Stolen Property. 

Of Theft. 

378. Whoever, intending to take dishonestly^ any moveable 
property* out of the possession of any person* 
* without that person’s consent,* moves* that 

property in order to such taking, is said to commit theft. 

Explanation 7.*—thii^ so long as it is attached to the earth, 
not being moveable property, is not the subject of theft; but it 
becomes capable of being the subject of theft as soon as it is severed 
from the earth. 

Explanation 2.’’ —A moving effected by the same act which 
effecta the severance may be a theft. 

Explanation 3. —A person is said to cause a thing to move by 
removing an obstacle which prevented it from moving or by separat¬ 
ing it from any other thing, as well as by actually moving it. 

ExpIa7iation 4. —^A person, who by any means causes an animal 
to move, is said to move that animal, and to move everything 
which, in consequence of the motion so caused, is moved by that 
animal. 

Explanation 5. —^Thc consent mentioned in the definition may 
be expressed or implied, and may be given either by the person 
in possession, or by any person liaWng for that purpose authority 
either e.vpress or implied. 

n.i.usTr.ATioxs. 

(a) A cuts down a tree on Z’s fjround, with th?' intention of dishonestly taking 
tho tree out of Z*« possession without Z’a consent. Here, a.s soon as .4 has severed 
the tree in order to such taldns, he has committed theft. 

(fi) .4 puts a bait for dogs in his pocket, and thus induces Z’s dog to follow 
it. Here, if .4*8 intention be dishoD'^ly to take the dog out of Z’s possession 

'7*,„-. t u.,--begun to follow A- 

■ drives the bullock 

’ ' *, . • the treasure. .4s 

soon as the bullock begins to move. A has i-ommitted theft of the treasure. 

(d) A being Z’s servant, and entrusted by Z with the care of Z’s plate, dis¬ 
honestly runs away with tho piste, without Z’s consent. A has committed theft. 

83 
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? Ji, '1“ " cnlruals I,is i.Inte to A, tl,o keeper of a mretouse, till 

Ajhalhotmn. A carries tiic iilato to a goldsmith and sells it. Here theplate was 
not in Z p possession. It could not tliorefore lio fnken out of Z’s posscssinn, and A 
iias not conmntted tfioft, tliough Le may Imvc committed criminal breach of trust. 
tr A tAble in the house which Z occupies. 

iierc t Jie nnji ir m Z s po^ ssion; and it A dishonestly removes it, A commits theft. 

in) A iiufls a nn^'iyinif on the btffh rood, not in the possession olany person. 
A, by taKinjr it, commits iio theft, though he may commit criminal misaijpropria- 
tion of property. ^ 

(^) ABeesarintjbclonpingtoZlyinpouatoblc in Z’s house. Not venturing 
to misappropriate the ring immediatefy /or fear of search and defection, A hides 
the ring in a place Tvherc it is highly itnprobahlc that it triU ever be found by Z> 
^th the inteiitiofi of taVing the ring from the hiding place and scIJing it when the 
loss is forgotten. Here A, at tbc time of first moving the ring, commits theft. 

(t) A delivers his watch to Z, a jewcl/cr, to bo regulated. Z carries it to 
his shop. A, not owing to the jeweller any debt for which the jeweller might 
lawfuUyidetain the'wnteh as a security, enters the shop openly, takes his watch 
by force out of Z’s'hand, and carries it away. Here A, though ho may have com¬ 
mitted criminal trespass and assault, has not committed theft, inasmuch as what 
ho did Was not done dishonestly. 

O') If A* owes money to Z for repairing tlic watch, and if Z retains the watch 
la^uUy.as aifccurity for the debt, and A takes the watch out of Z's possession, 
ydth the inteutioii of depriving Z of the property as a security for his debt, he 
commits theft, inasmuch os ho takes it dfshonesiJy. 

(k) Again, if A, having pawned his watch to Z, takes it out of Z's possession 
without Z's consent, not having i>aid what he borrowed on the watch, he conuoits 
theft, though tlie watch is his own property, inasmuch as be takes it ^honestly. 

(f) AtakesanarficlebcIongingtoZjOutofZ'sposscssion trithout Zs coment, 

with tho intention of keeping it until ho obtains money from Z as a 

restoration.' Here A fakes dishonestly; A has therefore eo^itteathcR» 

(ni) A, being on friendly terras irith Z, goes into Z's libiaty in Zs abs^ce, 
and takes away a book without. Z’s express consent for the purpose memty ol 
reading it, and with the intention of rctuming it. Here, it is prohable that 
may have conceived that ho had Z’s implied consent to use Z’s book. Jt tbis was 
A’s impression,'A»has not committed theft. > j i *v'a 

v' 'I (n) A asks charity from Z’s wife. Sho gives A money, food and do e , 
which A knows to belong to Z, her husband. Here it is probable that A raay 
conceive that Z’s wife is authorised to give away alms. If this was A a impression, 

A has not committed theft. ' < i a 

11 ' (o) A is. a paramour of Z's'wife. She gives a valuable property, 
knows to belong to her husband Z, and to be euch,property as she has not authority 
from Z to give. If A takes the property dishonestly, he commits theft. 

(P) A, in good faith, belie^'ing property belonging to Z to be As own^ property, 
takes that property out of B’s possession. Here, as A does not take dishone y, 
he does not commit theft.- 
' ' 379. moever commits theft shall he punished mtli imprison- 

Rmtohmeat for Bjent of either description for a term which may 
theft. , , extend to three ycara, or with fine, or mtli hotli. 

■ . COMMENT. . , . 

’ ' Tie ofTeace of (left under fie Penal Code differs materially from tie offence 
known as larceny in the English law. • 

English law.—Larceny is the wilfnland wronginl taking away of 
another against his consent and with the intent to deprive him permanon y 
property. 
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DlDerences betwwn Urc«ny tnd theft.—{!) Under larccnj*, the stolen property 
should he the property of sonic one ; whereas under theft, it should he in the pos¬ 
session of some one. 

(2) Under theft, everythin" hecomca its ohjcct which is moveable, s’e., 
capable of heinp scNcred from its place. Hence, it is theft to sever and remove 
things whirh arc attnche<l to the ground such as trees, vegetables, etc.* In lar- 
(cny, no offence Is ronimittcd if the objects removed “ savour of the reality, and 
are, at the time they are tahen, part of the freehold ”. So strict was this rule at 
common law that a larceny could not he committer! of title-deeds. * 

(3) Under larceny, it is necessary to show an intention to npprojiriate a 
chattel and exercise an entire dominion over it. If it he taken with the inten¬ 
tion of making a temporar}’ use of it only, and then of letting the owner have it 
oiain, there is no larceny.* Under theft it makes no difference that the person 
does not intend to assume entire dominion over the property taken, or to retain 
it permanently. * 

(4) Under larceny, it must he shown that the taking was against the person’s 
consent and was not only wrongful and fraudulent, but was also “ without any 
colour of right ” ; undorthoft, it will he sufficient to show that it was without his 
consent. 

(5) To constitute theft it is not necessary to prove that the thief ever had the 
stolen thing in his power, hut there can bo no larceny, even if there has been an 
actual removal, if the offender has never had the thing in his power. 

(6) Theft may l)c committed though the person from whom the thing is 
taken has no title thereto ; in the case of larceny the alleged owner should have 
some (general or special) ownership of it, and it must have been taken out of the 
owner’s actual or constructive possession. 

Ingredients.—In order to constitute theft 6ve factors are essential:— 

(1) Dishonest intention to take property. 

(2) The property must ho moveable 

(3) It should bo taken out of tbo possession of another person. 

(4) It should be taken without the consent of that person. 

(5) There must be some removal of the property in order to accomplish 
the taking of it. 

1. 'Intending to take dishonestly.’—Intention is the gist of the offence. It is 
the intention of the taker which must determine whether the taking or moving of 
a thing is theft. The intention to take dishonestly exists when the taker intends 

to cause *' *— *-* 1 -—-s ’VTiere, 

therefore, 1' ' . • • ' ■ ■ ding a 

party of fii ■ ■ ’ • ' ' , ■ ■ s, and 

retained p< ’ ' ' d that 

the accuse ' „ . ' ’ must 

exist at the time of the mo^dng of the property (nde ill (A)). If the act done is 
not done animo furandi, it will not amount to theft.' ^Vhe^e the owner is kept 
out of possession temporarily not with any such intention, but only with the object 
of causing him trouble in the sense of mere mental anxiety, and with the ultimate 
intention of restoring the thing to him without exacting or expecting any recom¬ 
pense, the detention does not amount to causing wrongful loss in any sense.® 
Otherwise, a person keeping concealed for a time a valuable thing belonging to a 
friend, who is a careless man, in jest for the purpose of causing him a little anxiety 


* Explanation 1 ; .S/utTam, (1891) 15 Bom. 
702. 

* 1 Halo P. C. 610. 

* Trebileock. (1858) 27 L. J. (M. C.) 103; 
WtUiam Holloway. {l8iS) 1 Den. 370. 

* Nagappa, (1890) 15 Bom 344,346. 

» Madaree Chowketdar, (18C5) 3 W. R. 


(Cr.) 2.3. 

• Ifobtn Chundtr Uoldar, (1866) 0 W. R. 
(Cr.) 70. See Skeomtthur Eai, (1888) 8 A.W.N. 

07. 

» Thomas Bailey, (1872) L. R. 1 C. C. B. 

347. 

• Nab* BaUh, (1897) 25 CaL 416. 
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•or in earnest for t!)o purpose of trachiuR Iiim fho soliKary lesson of ticins cardai 
mi! be ^Ity of Hicft, a result vhkh tho hgktaUm couW never hove intended. 
W tore the accused found Ilje complainaufs pony nt large, not mtliin tie compound 
or tho stable of the it havinp; hrokett front its tether to which it ia<f 

boon tied tbc previous njghfc, and mounted it, and took a rideoo it, retamieg 
home on the followju^f dap in the fvenin;*, it was held that tho aceased had oot 
committed theft, ^ The Calcutta High Court has fjone to the extent of deciding 
that illegal sciznro and impounding of cattle is not theft oven if effected -with the 
malicious intent of Bubjecting tho owner to additional exp^'nse, inconvenience and 
annoyance.' 

ir/icro there is jio proof of ‘taking ’ of the property found in the possession 
of the accused, the offence committed is not theft hut crimioal misappropnatioa.’ 

Tslctflf need oot he with the foteatfoo of retatotag property pcrtnaacatlF*—If is ijcf 
necessary that the taking should be permanent or with an intention to appro¬ 
priate the thing taken.* The remarks of X, in Jdu jShihda/scase^ 

that “ xvith regard to tho charge of stealing., .{hero ft not only no cndence that the 
priaoncr intonded to convert it (tho property) to hft own use, and make it perma- 
noBtly hft o^vn property ” are jn acconlance with the English law ofl the sabject, 
which is quite different from the definition of theft iis given in the Code. The 
hatDcdJudgn scorns to have overlooked the fact that under tho fJode a temporal 
taking might constitute theft (fiifejU fl)h 

ffa wropgfai gate is necessary .—ft matters not irhether the intention of the 
thief tras or teas not to derive a profit from his crime. ® Thn**, where the accused 

took* ..' ■ . •' ■ . . • • • ®d them amon^ her 

credii ! . •' • • * • *. • who clandestinely 

took riieu' master's oats with intent to ^vc them to their masters 
without any intent to apply them to their own private benefit, wow held ^dty 
of larceny, ovan ti,o»sh_tiy 

in . .. • •••ulditbe said that a servant would 

' ■ • . • . • or his master's plate to a pressing 

tailor, and teU mm to ])uy iiitusvli» . . 

Sam Sde iSpala or clalm—fViere property is romoveil in tbc ^ 

contested claim of right, borrevor ill-founded tbst claim Jl r 

thereof docs not constitute theft • The dispute ’'JP ^to„ceo! 

fiie.d" 3tere assertion of a fair clnim of property or right, or tho mere ™ ® 

a doubt, is not enough. The claim to property must 

to\ir and good.” It is the duty of the Court to determine what ™ the inten 
tion of the offender, and if it arrives at the conclusion that he was not actic,, 

8 Bom Or-r.; Khitter KaHi ImH •r. IMro 

5rfSTl's71) lf.tV. lUiOr) 


‘ jtup Cal -p- 

* Amdhun iiuTidul t. Jfynn Khan, (1875) 

I , ' .. . O' n t45, 

• , • iL 1017» 

. . . f .1 mt 

. 1 WeU 

... 1 W«|t 

. . • . . • •. -ir 407; 


uaiuuey. i.i o-h-i i Al. MV i HiChard Motp. 

aswi * R. so?. .TO « « * 

» Mi€aj>(. {tS€S) I7nrep. <7r. C. 22; iS»w* 
ihanl-ar Jcgjivan, J1&25) 28 Boa. R. 


2:i^»G««fa;(I023)4P,It.'T.'G0S; Hcrr^” 
SiH9fc,(1923)5Ub.56, «,,.f irO? 

(IB-n 16 W. K. (Cr.) 47; 

Jliab Churfi ilhier. ^ 1187^) 

Bnrix Churuim Da» r, BoXck jc 

10 W. R. (Cr.) 75 S HMmn, 

&L SDOa; sLyunl Stfwn 
A- 1 .. J. R. SOP. 
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exercise of a bona fide claim of right then it cannot refuse to convict him. ^ If there 
be any fair pretence of property or right in the prisoner or if it be brought into 
doubt at all, the Court should direct an acqmttal.® It should not convict unless 
it is in a position to say that the claim is a mere pretence.* In a case of alleged 
theft of fish from a tank which the accused claimed to have been in their possession 
and not in the complainant’s, it was held that if the accused asserted a claim to 
the thing alleged to have been stolen by him, he should not be convicted unless the 
Court was in a position to say that the claim was a mere pretence. * 

A went into possession of the disputed land in 1906. B, the complainant, 
obtained a decree for possession against A and obtained actual possession of the 
land in September 1917. Before the execution of the decree, A grew paddy but 
reaped it on the I4th December 1917. It was held that A having been a trespasser 
on the land at the time the paddy was grown, he had no right to go upon the land 
after the complainant had obtained possession and removed the paddy. Con* 
sequently when the paddy was cut A had no right to remove it and there was no 
6ono J?<ie dispute. ® Where the accused, acting as tenants had planted paddy 
crops on certain land of which possession was given under a civil Court decree to the 
claimant, and the accused removed the crops planted by them believing they had a 
right to the same, it was held that they had acted onder a claim of right and 
were nob guilty of theft.* Where the accused were convicted of theft for having 
cut and removed crops which had been sown by the complainant, and in appeal 
the accused raised the point that the crops stood upon fields which were in the 
cultivatory possession of themselves, it was held, it was immaterial whether the 
complainant had or had not good title to cultivate the fields; it was sufHcient that 
she sowed the crops ; and the accused were rightly convicted. ^ 

Mistake—If a person takes *’ ’ . « ’• *1 «,,, 

of fact and in ignorance of law, t • ••• * • ; 

because there is no dishonest int • . ‘ ■ 

Stealing one’s own property.—The owner of moveable property cannot be 
r.... 3 i.!... .L.r* \ ...... V.. 

B with the value of the ’ •; 

to his servant to carry * • • ■ ■ ■. • • ■ 

■ . ’ ’ ’ ’ I in the possession of a Con- 

' ' ' ■ ■ ’ ’ was held that the Constable 

had special property in it and the accused was therefore guilty of theft.** But if 
there is no dishonest intention it will not be theft {vide ill (i")). Thus, retaking 
of cattlo unlawfully restrained will not amount to theft.** If goods have been 
seized by the sherill under an execution levied on the property of some person 
other than the owner of the good.s, the owner, by tah'ng possession of them, cannot 
be guilty of larcenj’.** 


> Budk Singh. (1S79) 2 AU. 101, lefnml 
to (1902)4 Bom. Lk 11. tl3C, 030; 

Pandtt^ ahu EahmatuU/i PramantL t. Eahi~ 
nuUa Atundo. (1900) 27 C»L 501. 

• 2 EmI P. C. 059. Sw! IJamdra Xenytn 
T. Jlamjan Khan, (1913) 41 Cal 433. 

• Uan Bhutinali. (1905) 9 C. \\\ X. 974. 

• Dhtnnjra JloKan (1909) 14 

C. W. N. 40S : Lai St»gh t. llari CKaran 

AJlir. (1909) 11 a L. J. 419. 


• Abinath Chandra Sarbar, (1018) 28 C. Ik J. 
120.23 a ^V. X. 3S3. 

• SU Ptin, (1923) 2 B. L. J. ICa 

» ^nXatnmadAta,{\^l) 19 A. L. J. B. 961. 

• Kagapja. (1890) 15 Bom. ^44, 

• 1 Halo r. a 513. Soe AWl 
(1621) R. A It. 470. 

**5i<iAH««>a.(16S7) Unrop. O. C 341 
** YaganvUi Thevan, (1883) 1 Weir 422. 

** TLrmaj Knigh:. (1908) 1 Cr. App. II. 185. 
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UaDmjpofsemntloranacl Joneat ihe aiteclloa ot his naitr^A eetrmt k no* 
^ItT o{ the oSebce of theft when what he docs is at his master’s bidding, raiess 
It M shot™ that the partmipated m hia master’s knowledpe of tie disiomt natom 
of the act There must be some endence before the Court from which such know. 
deage on toe part of tne servant can be inferred. ^ 

Cases -Dishonest Intention—The acoaaed was the brother of a farmer or con¬ 
tractor of a pnbhc ferry. He seized a boat belonging to the comniainsnt while 
conveying passengers across the creek which flowed into the river at a point mfiin 
twee mdea from the public ferry. His iuteutiou was apparently to compel persons 
who baa to cross the creek to use the ferry in the absence of the complainant’s 
boat, and thereby increase his brother’s income derived from fees to bo paid by 
passengera crossing the creek. The accused had no reason to believe that he was 
justified ia seizing the boat. It was held that the accused was guilty of theft, 
though it was not -his intention to convert the boat to his own use, or deprive the 
complaiaant permanently of its possession,^ T7.herethe accused was found to 
have loosened the complainant’s cattleatnightiroma cattlepen, and to have driven 
them to the pound with the object of sharing with the pound-keeper the fees to be 
paid for their release, it was held that the offence committed was that of theft.* 
The accused, an employee under a Steamer Company, whose business it was 
to check the tickets of passengers, asked to see the complainant’s ticket, but tb<^ 
complainant not having got one, the accused took possession of his umbrella as' 
aecunt^ that he might he compelled to pay bis fare, it was held that there being no 
suggestion that the accused intended either to got any rrroagfu} gain to himseff by 
compelling payment of the fare, or to cause any wroDg/uJ lo^s to the complainant 
who was hound to pay his fare, a connetion for theft coahl not be made.^ One of 
the accused gave a kettle for repairs to the complainant who promised to finish 
the repairs within six or seven days. Some days after the stipuiatcfl time the 
accused who gave the kettle to the complainant went to iu’s shop accompanied by 
two otWs and demanded return of the kettle which the complainant ref^ed to 
part with unless ho was paid for the repairs already done. Th'* accused ronisco ro 
pay the amount, took away the kettle from the alrairali of the complainant and 
walked out with it. It was held that in order to sustain a conviction of torn 
it was necessary to prove that the accused took away The kettle from the 
sion of the complainant with the intention of causing wrongful gain to nims' if 
or wrongful loss to the complainant.* 

BemeysJ of a deWer's frupert/ crrfflor to enlone psitneot otdeW.—A creditor 

who took moveable property out of hw dehtoc’.s wthout In'* 

consent, with the intention of coercing him to pay his debt teas held to have com¬ 
mitted the offence of theft. The Court said ■ “ We think that an intention on 
the part of the accused to use the possession of the property when taken for w 
purpose of obtaining satisfaction of a debt due to him, and only for that purpt«- 
has no bearino on the question of dishonest intention i/ndrf the Penal Code, io 
hold that such fl purpose could render innocent what would }>e otherwise a wrens- 
/ril rain withm the meaning of s. 23 would aiaount to th*- r«:osnition of a 

«» T -1 ,J * 1 .. »l,.. (tl pfOp^'J 

'man might, 

if strong enough, take the jawimoijisurtii 

the bullocks belonging to the compfamsut and took fh-m oa the gxoe 
that the complainant’s brother owed him Hs. 2^ and p^mnswn of 

* Jlon mu.^u. (iiKoj n c. IV. x. 074. • 

» y^rippa, (IBOO) 15 Bobu 3*4. ^ Fs»t 

. . A.j. rr;..,(.*».)~c.i. 

. j;.ialJv..vi.ii.ii»i0)UC.rv.x.(O«! ^ 

DnUSim. (ISJtl; V. U T. i,\ <"'• 
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complainant to tho act, but adduced no evidence, it was held that ev^n if the com* 
plainant offered no reaistanco to tho taldn^ through fear of opposing the accu5cd 
it was dishonest taking which was covered by the provisions of this section. * The 
complainant pledged some fishing nets with tho acensed. The nets remained 
in possession of the complainant, but tho accused was at liberty to sell the good-s 
if within three years the debt was not paid. The debt was not paid within the 
stipulated time and tho complainant sold away one of tho nets pledged. The 
accused, in the absence of the complainant, removed the nets. It was held that 
she could not bo convicted of theft as it might fairly bo contended that she boM 
JiJe supposed that she was justified in her action.* Where tho accused, a ship¬ 
owner, alleging that money was duo to him on account of certain transactions with 
tho complainant, seised tho complainant’s goods which wero in transit to another 
ship-owner and detained them, it was held that he was guilty of theft.* But 
where a creditor appropriated payment, which the debtor made under a mis- 
appreheasion, towards a trme-barrM debt, fio was held not guilty of tb/s offence.* 

O&talalnselearttte from aa automatle box.—Against tho wall of a public passace 
was fixed what is known as an ‘ automatic box,’ tho property of a company. In 
such box was a slit of sufiicient sizo to admit a penny piece, and in the centre of 
one of its sides was n protecting button or knob. Tho box was so constmeted 
that upon a penny piece being dropped **■- *’ * *’ * v?— 

a cigarette would be ejected from tho I 
Upon the box were the following inscfip . , • 

^’ •. s ! ^ » i,' ’ ■ ht^<' 


2. ‘Any moveable property.*—’Movc.ibi#>|,foj>*rtT*jr flefined ir • 
Explanations 1 and 2 state that things altscli'-d to the iaml mar 
property by severance from earth, and that the art oT sercranc- r- ** 
theft (cidfl ill, (a)). Thus, the thief who r-.Ytr* tud cam*'? stt-v j- ’ 
the same position as if he carried away what Isud -jirw/oii^lr h"— ' 

of trees belonging to others and notcotdvwa a* tlr-tinj" of •*" ‘ 
theft.* 

It IS not necessary that the thirig rtoVu must iia--'- * 

Theft may bo committed with r»’gsrd t-v i:iiv-f »Ttp>- nr^ t-’ - 
the right of property. Bat an abubv-td-tiu'►ecnnr i •” ' 
which “ will prevent the law of i.Vft inm: }*drr ' 
ing those venial violations of Uc* *«:ht of ■pmrv—*— 
mankind readilydistinguishee fryit! vrxiD*?. ea-' -~-*- 
a twing from a hedge, of a f/’/r ets— 

throw at birds, of a serra.rt iiip'ii:" — • * • ‘ 

accused took a fal»e rvpoe i^nni)-life ~ 

guilty of theft b^cau?^ aTciniug/: fi'rirr-*’ > ■ - 
value as a piece of i.j> ’■■■■ . -r r. ~ — 
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__ . . • the property of another the 

•/.. ■ ■* ■. •. * the proprietor of the propertj, and the 

is entitled to demand and, if 
Mm *’’» P<>«ess.on of tlo kilior: and soci pmoM a, Mp 

M ® '?? "" T"S: “y Pereoa otiCT than 

f * m' '»\‘'“«‘onsoa agent or those lavrfuUy helping the 

^pnetoror his agent the kiBcr has n right to retain possession of thacarrass.* 
mere a man buried the carcass of a bnllock suspecting it to have been poisoned 
and another person dag it up and carried it away, it was held that no theft was 
coramitted, bcoauso property as well as possession in it were abandoned. ® 

^ Py-cojw. If pigeons ato so far tamo that they come homo oveir night to roost 
m wooden boxes, hung on the outside of tho house of their owner, and a party come 
in tho night and Bteal them out of thcao boxes, this is larceny.» Similarly, pigeons 
kept in an ordinary dove-cote, having liberty of ingress and egress at all times by 
meaim of holes at the top, may bo the aubj^^ct of larceny. * 

Partru^es. —Partridges, hatched and roared by a common hen, while they 
remain with her, and from their inability to escape are practically under the 
dominion and in the power of tho owner of the hen, may be the subject of larceny, 
though the hen is not conhned in a coop or otherwise, but allowed to wander with 
her brood about tho premises of her owner. ^ 

3. * Out o! the possession of anv lefinition is given in the Code 

oi the wo^ '«— ■ property is in the possession 

of a person, it is in that person’s 

p03S« .t .»uje wmig is said to be in the posses¬ 

sion ... a t»k,isoa when he is so situated with respect to it that he has the power to 
deal with it as owner to the o.tdusion of all other persons, and when the circum¬ 
stances are such,that ho maybe presumed to intend to do so in case of ne^.” The’ 

authors of the Code remark: “ We believe it to be impossible to mark ^th preci¬ 
sion, by any words, the circumstances which constitute possesrion. It is easy to 
put cases about which no doubt whatever exists, ao'l lai^uage of 

lawyers and "■ doubted, for 

examph possession, 

though , vMuugii ue may not know whether it is on faw 

writing-table or on his dressing-table. As little will it be doubted that a 
which a gentleman lost a year ago on a jomney, and which ho has never heard of 
since, is not in his possession. It will not be doubted that when a person gives a 
dinner, his silver forks, while in the hands of his guests, are still in hts^ possession, 
and it ■will be as little doubted that his silver forks are not in his possession when he 
has deposited them-with a.pawnbroker as a pledge. But between these attreme 
cases lie many cases in which it 

• ■■■• ■ ‘prevent- 

. ' '*'•.•••. '' ’ . 
j "' ocaiu»«s 10 uo in accordance with the generalsen*^ 

oi uiankind as to what shall he held to constitate possession (s/ 27 )...Mach n^ 
certainty will still remain. This we cannot pterent-Tbe provision contMM_in 
danse G1 (s. 72) will, we think, obviate all the inconveniences which might a™" 
from doubts as to the exact limits which separate theft from misappropnation ana 
from breach of trust. The effect of that danse will be to prevent the 1 ““^,™“ 
wasting their time and in ingenuity in devising nicedistin*^"*"* 
plainlytbeftcoip'^’*’ 
which is plainly I 


» Ariu H<JiUrti,(lD2+)3Pat.549. 
s (1809) 4 31. H. C. App. 30. 

» Giof^e Srooit. (1829) 4 G. & P. 131. 
* Chtafor, (1851) 5 Cor 367, 


• iV!CrU..(lS«S)>. B. 1 & 0. R, IS» : 
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guilty of breach of trust. If they have to try a case which lie;' on the frontier, 
one of those thefts which are hardly distinguishable from breaches of trust, or 
one of those breaches of trust which aro hardly distinguishable from theft, they 
will not trouble themselves with subtle distinctions, but, leaving it imdetermined 
by which name the offence should be called, will proceed to determine what is 
infinitely of greater importance, what shall be the punishment.” ^ 

The property must be in the possession of the prosecutor. * Thus, there can 
be no theft of wild animals, birds, or fish while at large, but there can be a theft of 
tamed animals. Similarly, where property dishonestly taken belonged to a 
person who was dead, and therefore in nobody’s possession, or where it is lost 
property without any apparent possessor, it is not the subject of theft, but of crimi¬ 
nal misappropriation (v^e ill. (j)). Where the owner of bullocks had lost them 
and could not find them on search and the bullocks were found in the possession 
of the accused, it was held that they could not be convicted of theft but of criminal 
misappropriation.® Where the accused removed some bricks from a heap which 
had been left lying for eight years, it was held that it was open to the assumption 
that the bricis had been abandoned and their removal under the circumstances 
did not constitute theft. * 

Possession of a trustee,® or a bailee,* is a sufficient possession within the 
definition of theft. 

In a Bombay case it is said that to constitute theft it is sufficient if property 
is removed, against his wish, from the custody of a person who has an apparent 
title, or even colour of right, to such property.’ In tms case the accused owed the 
complainant Bs. CO, and during the accused’s absence his wife sold his working 
implements to the complainant for Bs 25 of the debt On accused’s return he 
took back the implements against the wish of the complainant’s wife, complainant 
himself not being present The Magistrate thereupon convicted the accused of 
theft. But the Sessions Judge referred the case to the High Court on the ground 
that the offence of theft was not committed because it was not proved that tho 
accused intended to act dishonestly in taking the implements nor was there endence 
that he had authorired his wife to give the implements. West, J., said that the 
complainant held by an apparent title or at least an assertion of title that was not 
illusory; and that against even a colour of right a person aggrieved should not 
take the law into his hands. The conviction was, therefore, upheld. No doubt tho 
accused made himself liable to a suit for damages by taking the law into his own 
I -j- V..* f—1.. i .1 •. .1 . proved to be a dishonest 

■ ■ ■ ■ * ' • • . • said to have committed 

• ■ ■ ■ ■ ■ ■ ■ . ■ • • paddy was grown upon 

his joti, and that he cut and removed it as a matter of right and m an assertion of 
a bonajide claim to the laud. The complainant admitted that there bad been a 
boundary dispute between his landlord and the landlord of tho accused, but 
claimed the paddy as his own as it was in bis possession. It was held that the 
accused had no justification in taking the law into his own hands, even if he was 
entitled to hold the land because he was not in actual possession of them. * 

There may be theft without an intention to deprive the owner of the property 
permanently. In this respect the Penal Code differs from the English law. 
Where, therefore, a person snatched away some books from a boy as he came out 
of school and told him that they would be returned when he came to his house, it 
was held that he had committed theft.* 


> Not«K, pp. 159,160,161. 

• llosKnt* Shtik^ v, Rajkritkna 

(V873) 20 W. 11. (Cf.) 80; JodSa S wJi, 110121 
11A.LJ. R.27a 

» Sivt Za*, (1917) 10 B, L. T. 261. 

• TaHl (1924) 3 a L. J. 197. 

• Sfa Po Sate, (1887) S. J. L. a 410. 

• S<y*k\i Ciand Sao, (1917) 3 P. U J. 554. 


’ Gan^rum Saniram, (1684) 9 Bom. 135. 
See the judgment of Storena, J., in PaKdila 
V. BahimeOa. (1900) 27 C»L 501. 

* Pot>ditaT. RaXimuna,ttsp • Jajat Ckandra 
Roy T. RalXal Cf>andn Roy, (1899) 4 a tV. K. 
190. 6eeB>Zt}ra(;oKtf.(1897)l\Veir426. 

• A’eiu\'.4{iBAo«.(l0n)31 Aa 89. 
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‘ Any person.’—For tho definition ol the word ' Domnn ’ . r i 

person iron whoso possession the prooertT is 

of it and may have his possession either rightful or wronsM llMo^nh “T'! 
of the person over the thing is quite enough (vide ills, fyf nn’d (/;) ^ 

Altarinnent—It has been hold that theft can he commitfeA l.. * 1 . t 

acropunder attachment by removing it.x'S 

made by a Revenue Court, and the mode and effect of attachment hr a cM S 
as regards possession wa, notconaidemd. Hence, where a judgment debtor Sok 

if we,'“tfuTsT” n'’'“A '■■‘"’“‘od‘>«“® "-iik the attachment was in feme! 
^was hold that lie could not bo convicted of theft but of offences under ss. 424 and 

n, <>t a atop under attachmentdo not constitute 

the offence of theft mthout proof of dishonest intention. Such intention is nega- 
rived where the removal was in order to save the cron from being washed away^ 
or w^ m the nature o! distraint by a landlord after it was attached. * 

Goods in the shop of the accused were attached in execution of a decree and 
the decree-holder himself was given possession of the goods on his executing a 


complainant or gain to himself, and hence there was no theft. * 

Possessory order-—The order of a Mamlatdar in a possessory suit is operative 
only oa against the parties to the suit. Where in execution of such an order passed 
against a person, symbolical possession of a field with crops standing thereon was 
given to another, and the former’s brothers cut and removed the crops, it was held 
that they could not be convicted of theft.’ 

Joint pessftsslOB.—Where there are several joint owners in joint possession, 
and any one of them dishonestly takes exclusive possession, he fnll be guilty of 
theft. ^ Similarly, if a co-parcener dishonestly take.? the separate property of 
another co-parcener, he will be guilty of theft,® 

Cases— Taking out ot the possession of saotlier person-—The complainant washed 
a carpet at the village tank and hung it up there to dry; the accused dis¬ 
honestly took the same away. It was held that the carpet had never left the 
complainant’s possession, and the offence committed was that of theft.® 

\Vhere certain trees were uprooted by a dust-storm and were removed by 
tenants, it was held that the removal caused wrongful loss to the Zamindar and 
wrongful gain to the tenants and that they were therefore guilty of theft. Ac- 
cuseiTNos. 2 and 3 having made a default in the payment of land revenue, the 


* Peritfannan. (1853) 1 Weir 423; JJaefala 

Aichisadu, (18$1) 1 Wc'ur 420; OAuantt, (mif 

8 A. L. J. B. 655. 

* Oiwyjw, (1898) 22 Mad. 161. See »I«o 
5«Ww»yo, (1882) 1 Weir 421. Cf. Ramasami, 

,,{;nc>\ Hi \1^A 1RJ 

'» . •• : v ■ .»3. 

* ■ . . >8. 

• : .• f6 

1*. W. 15,42 M. L. J. 490. 

• ■ -■4’--* y..—- f. O'**. 


.. *'v , 

• • ■. • • s J ' 


4 a P. L. R. 174. See Phul Singh, (1912} JO 
A. L. J. R. 627, where ii appeared that s land- 
lord had jointly cnltivated land with » 
occupancy tenant and had cot and njoovw 
the crops, but the Court held that the ls“«* 
*-•,3 h.- r.nv.f r»omftr and 


portion of the other part owner. The lacw 
in the report aro meagre. 

• SUa Ram Bai. (1880) 3 AJL 181. 

• Sloihi, (I880J Ct. R. No- 70 of 

Dansp, CV. C. 314. . , , « ttr-i t 

iBtnyapai. (1919) 17 A.L.J.B. &74,1 
•V. R, I* k 133. 
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Jlaml.'itdar proceeded to their house and made a pa)}chnama declaring their 
buffaloes to be under attachment. At the instigation of accused Ko. 1, the other 
-accused untied and removed the buffaloes. It was held that they were guilty of 
theft for the Jlnmlatdar was to be deemed to be in possession inasmuch as he had a 
statutory right to take possession, became to the place where the buffaloes were 
with the intention of taking possession, he made a declaration and a panchnama 
that he had taken possession, and he exercisc<l the right of possession by forbidding 
the defaulters from removing them.^ 

Evgltfh —AVhero a person, having ordered a tradesman to bring goods 

to his house, took out a certain quantity, asked their price, separated them from 
the rest, and then sent the tradesman home on pretence of wanting other articles, 
and pan away with the goods, it was held th.at this amounted to larceny. * Getting 
goods delivered into a hired cart on the express condition that they would be 
paid for before they wore taken out from the cart, and then getting them from 
the cart without paying the price was held to be larceny. • The prisoner put his 
hand into the prosecutor’s pocket, got hold of his purse, and pulled it up to the 
edge of the pocket when the corner caught on a belt worn by the prosecutor. The 
prosecutor at that moment grasped the purse and put it back. It was held that 
the accused was guilty of larceny, Pickford, J., aaid : “ If a roan put his hand into 
another’s pocket, and removed a purse from the position in which it was to the 
edge, and was only prevented from getting full possession of it because it accident* 
ally caught in the belt, there was a sufficient asportation to constitute larceny.”* 
Joint property.—^The removal of even the whole of the crop by a ryot in & 
zamindari holdbg on a ttimm tenure without delivenng to the Zemindar his 
share of the crop does not constitute theft. * A had in her possession forty 
baskets of paddy out of which B was entitled, under a decree of a civil Court, to 
thirty-five baskets. The decree awarded her this specific paddy as being the 
produce of a specified farm. B took the thirty-five baskets of paddy out of A’a 
possession without A’s consent It was held that the act of B, though irregular 
and improper, did not amount to theft. * 

English ca*es. — 11 , a member of a friendly society, was in possession of a shop 
where goods were sold for the benefit of the society. Each member partook of- 
tbe profit, and was subject to the loss arising from the shop. 11 had the sole manage¬ 
ment, and was answerable for the safety of all the property and money coming to 
' gjgQ member of 

•d for stealmg money 
although a member 

of the society, ’ 

4. * Without that person’s consent.’—’Thethins stolen must have been taken 

without the consent of the person in possession of it. The primary inquiry to be 
made is whether the taking were tnvito domino, or without the will or approbation 
of the owner. Hence, where a debtor gave certain property to his creditor, and 
subsequently found out that the debt was time-harred, it was held that the charge 
of theft could not be sustained against the creditor, inasmuch as there was a full 
unqualified consent on the part of the debtor at the time of his giving away the 


1 Lallu Waghji, (1918) 21 Bom. IL R. 251, 
5 Bom. Cr. C. 5 

* SharjtUss (1872) 2 East P. C. (i~5 


M. W. 2f 106; Sankaranarar/ana liitr. f 19141 
M. W N. 483. 

• J/onny Po, (1902) 1 L. B R. 334. 

» ITiHiam Webster. (1861) 9 Cox 13 ; TTiin* 
am Burgess, (1SC3) 9 Cox 302 ; TTi'Hfam Catn. 
(1841)2 31ood. 204. 
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property. ^ Explnnatioa & says that consent “ may ho expressed or implied,’ar 
may be given either by the person in possession, or by any person having for thj 
purpose authority cither express or implied (vih ills, (m) and (n )). But 
consent given under improper circumstances will bo of no avail {vide ill. {o )). i 
to what is a valid ‘ consent' see s. 90, supra. 

Cases.—sought the air ^ * !'* * I"' 

property of B’s master. B, ' . •" 

the purpose of procuring A't ^ 'i- ' .--j ' 

was held that as the property removed was so taken with the knowledge of th 
owner, the offence of theft was not committed, but A would be guilty of abetmen 
of theft. * Really 
of tbo property. 

intention : cf. ills. unu ^oj. lue imei uuuno joiukVicugu oi lue utmi-i u 
and it cannot, therefore, be construed as a consent. In two English cases, on sum 
lar facts, the offence of larceny was held to have been committed. The oTraer o 
goods, knowing of an intention in the accused to steal them, they having plottec 
80 to do with his servant, directed his servant to carry on the business with a viev 
to the detection of the thieves. The servant with the consent of Ws master 
with the accused to open the door of the house and let them in. They _brok< 
open inner apartments and took the goods. It was held that they were guil y o, 
larceny. ® 


The accused suggested to a servant of the prosKutrin a plan for the 
sion of a robbery by the accused at the shop of the prosecutrix. T e i 

pretending to agree to the accused’s suggestion, lent the ^ ® ^ ^ththe 

accused, who made duplicate keys, with one of which, on a day ^ , entered 
servant the accused ilnlocked a padlock attached to the 
the shop where he was arrested. The prosecutrix Zj 

vant of the accused's plan and knew that he ^aiaed him 

in question. The neJused was wnrictod thereto It™ « 

frith having broken and entered the shop mth ® ..jj jinOT that the 

that the conviction was right, notwithstanding thsUhe ptos^tm k OT , ^ _ 

neeuaed had been supplied with the means of htealung and enter g 


that the conviction was right, notwithstanding vnai vuv 

accused had been supplied with the means of breaking an lead 

servant.* Kemoval of official papere without the eouBent of the otticial 

amounts to tbeft. ® , r. ■i 7 y.w«w+ Tntmpntor who is » 

Onautliiirbed coasent.-Posseasiqn of wood ^7 “ dishonest 

servant of Government, is possession of the ‘‘Sf.’ .^session, albeit 

removal of it, without payment o the 

with his actual consent, was held to constitute theft, as the consem 
unauthorised and fraudulent. * , , .1 

•Moves that property to 




he could t, 

‘f“r;i: r»js,%vri... - 

* Troulueiht} AaM Choirdhrff, t*®*®) • n p«>»t P C. C53. . . .1 

3GG. Bee Benjamin. Barmen, (IM 4 ) IC.* K. ^ “niii, 555-65G ; Smton, 3 • 

^jjinyion, (1801) 2 East P C. C66. 
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Explanations 3 and 4 state how * moving' could he effected in certain cases. 
Illustrations {&) and (c) elucidate tho meaning of Explanation 4. 

The offence of theft is completed when there is a dishonest moving of the 
property, even though the property is not detached from that to which it is 
secured. ^ 

Cases.—The accused, being in the employ of Government in the Post Office 
Department, while assisting in the sorting of letters, secreted two letters with the 
intention of handing them to the delivery peon and sharing with him certain 
moneys payable upon them. It was held that he was guilty of theft and of attempt 
to commit criminal misappropriation of property. * 

On suspicion of theft of .' * • ’ J ’ .■ 

tho train, in which four coolie ■■ • • .* 

was not found, but, hidden ’ • . * ' 

Were discovered pieces of cloth, which on investigation were ascertained to have 
been abstracted from the next van. It was held that none of the four coolies 
travelling in the van where the pieces of stolen cloth were found could be convicted 
of tbeftof the cloth in tho absence of evidence to connect one or more of them 
individually with the possession of tho cloth. * 

English coses.—TMierc the accused lifted up a bag from the bottom of a boot 
of a coach but was detected before he bad got it out, and it did not appear that it 
was entirely removed from the space it at fii^ occupied in the boot, but tho raising 
it from the bottom had completely removed each part of it from the space that 
specific part occupied, it was held that this was a complete asportation. * 

“VSTiero the servant of a tallow-chandler removed fat belonging to his master 
from tho room in which it was kept, to a room where his master was accustomed to 
buy fat from persons who had it to sell, and placed it on a pair of scales there, with 
intent to sell it to hb master, and appropriate the proceeds to his own use, this was 
held to be larceny * Pulling wool from the bodies of live .'ieej) and lambs was 
held to be larceny • The prisoner was a letter-earner and it was hb duty to deliver 
letters given to him, and, if from any cause he was unable to deliver them, to bring 
them back to the Post Office in hb pouch. lie did not deliver a letter containing 
money which had been sorted to him for delivcrj’, nor did bo return it to the Post 
Office on tho completion of his round ; but, on being asked for it soon afterwards, 
he produc«I it from his pocket, and pave a false excuse for not bav'wp deli^’crcd it. 
It was held that there was sufficient taking to constitute larceny. ’ In an indict¬ 
ment for stcalmg five ]iints of porter, it appeared that the prUoncr wa^ dbco%cred 
standmg by a barrel of porter, out of a hole in which the I'orter was running mto 
a can on tho ground, and that above five ]>uit8 had run into the can It was held 
that there was sufficient asportation prov<^l of the porter in the can • 

Explanations 1 and 2. —The moving by the same act which effects the erance 
may constitute theft.* Carrying away of trees after felling them is theft,** but 
mere sale is not. ** In the case of powing grass, a moving by the same act which 
effects its severance from the earth amounts to theft. ** Where certain land, on 
which there was a standing crop of paddy, was eatru«ted to the accased to take 
care of and watch till the paddy was rip«* when they were to give notice to the 
factory peojdc who would reap it, it was held that by cutting the crops themseb'ea 


» .Vjw Po IIU, (X^^C.) F J L H 3'»e 
* IVnIolawnn, (IP'O) 14 M»d 
lo ttie efirct, Pp^n^oH, (ISOl) 


Srr 
' ?47 


■ • ■ I If^ry 

» JieU. (IMl*) 3 Ctos ri.V 
• i/flrti*. (ITTT) 1 171. 


• »uj. 

• rr«ffi».(lSIS)3Cos67 

• (IS70) 5 M. IL C. App. sr,. 

*• Bkopv : Tutm,. (ll-'.CJ Cr. ll. Ko 3(J <,f 
It 97 , Utifr{ (.> c W'. 

** &!i »«//kimik (is%g} | Weir 

4IJ*. 

*• ; IV)Q. I. I:. 752 . 
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ana aisposing of the same, the acciisca were guilty of theft if not of criminal breach 
01 trust. * 

Husband and wife. Hindu (aw.—Xiiore U no presumption of law that a hus- 
bancl and wifo constitute ono person in India for the purpose of criminal law. If 
the removing hat husband’s property from hia house, does so vnih dishonest 
intentiim, she is guilty of theft, * A Hindu woman, who removes from the posses¬ 
sion of her husband, and without hb consent, her Twffa or slndhan, cannot be con¬ 
victed of theft.» 

So also a husband cannot bo eonvicted of robbing his wife, she being 
complotcly under the control of bor husband. He can bo convicted if he steals 
ms wife 8 siridhan which is her absolute property. 

The proposition that everything acquired by a woman during coverture is the 
property of her husband has no foundation in Hindu law. * 

Mahotoedan law.—is laid down that o Mahoniedan wife may be convicted 
of stealing from her husband; because under this system of law, there does not 
exist tho same union of mtercat between husband and wife which exists between 
an English husband and wife, ® The aamo reasoning would apply in the case of a 
fUahomedan husband. 

^ English law-—There is such a unity of interest between husband and wtfe that 
ordinarily the wifo cannot steal the goods of the husband, nor can an indifferent 
person steal the goods of the husband by the delivery on the part of the wife; and 
if the wife deliver the goods of the husband to an indifferent person, for that person 
to convert them to his own use, this is no larceny; but if the person to whom the 
goods are delivered by the wifo be on adulterer it is otherwise, and an adulterer «n 
be properly convicted of theft oven though they he delivered to him by the wife. 

If no adultery has actually been commit^ by the parties, but the goods of the 
husband are removed from his house by the wue and the intended aanUcrer, with 
an intent that tho wifo should elope with him and live in adultery with hun, 
taking of tho goods is, in point of law, a larceny. * But as a husband and wite 
are one person in law, the wife cannot steal her husband’s goods whether she ha 
committed adultery or not. ’ But a jierson who receives money stolon by a wi e 
from her husband will he punishable for misdemeanour under the Mamed Women 
Property Act, * In order to punish tho adulterer the goods should be traced many 
way to hia personal possession. ® 

Under ss. 12 and 16 of tho Married Women’s Property Act, 1882, toe 
of her husband's goods by a wifo when about to leave or desert him or w 
living separate from him, is made punisbable. 

KeccssiiM iniucit priwlegium quo ad jura privata,—^Vber6 a “ 
extreme want of food or clothing steals either in order to relieve ha 
aities, tho law allows no such excuse to be considered. See tho doctrine m w 
preservation discussed at page 139 and of necessity at page 171. 

Abetment.—The carrying off of certain buffaloes to the complamant by o™' 
of the accused, and the retention of them in the custody of the letters 
was bold to bo an abetment of theft.»» IThere it was found 
aotnally committed by certain members of an unlawful assembly, but it was 


» DuTtia Tetcari. (1909) 36 CaL 75S. 

* £HfcA». (1893) 17 Mali. fOl. 

» liaOia Kalyan, (1871) 8 B. IL C, (Or. C) 

* Ramatatrn Padeiyatehiv. ViTatomiPndn^ 
yetchi, (J8C7) 3 M. F C 272. 

» KAfl/Bjci. (18G3) 6 B. H. C, (Cr. O) »• 
*TclMtt, (18^1) Car * 51. 112; Fto^ 


IkeTitor^ 

(1850) 

jr™ay,(l877)2Q.B.B.307. 

• Pami. IiaOd] ! K. B- 

• Eoievber^, <1812) * Cl. & ,g iC.g. 

*• TariiiuPro*^«dDant7jt*, (I8v«j J» 



■ntEiT. 


POI 


>rc. 379.] 


fount! tJif 0 ''cu«»‘tl coinmitiM it by rrmovinR any iiropt'rty or that Lo 

hat! matlf any preparation for commitlinjj it of aiding anyone in the comnuision 
of it, it hrld that hf roidd not !)e conriclM nndcr thi^ section read tvith 
a. IH, thouch h»* could Ik* und'T thi^ section read with s. 149.* 

r n A c TI c K. 

Ertdence.—Prove (1) that the property in question is tnoveahle property.' 

(2) That such property was in the posse«ion of a person. 

(3) That tht* accusM mnvetl such property whilst in the possession of 
that person. 

(4) Thai he did so without the consent of that person. 

(5) That he did so in onler to tahe the same out of the jiossession of that 
perron. 

(6) That he did so with intent to causo wrongful gain to himself or wrong¬ 
ful loss to that person. * 

It is not sufTicient that the properly found in the accused’s poMcssion yras 
like the one stolen ; tliere mu«t l>e a finding to the effect that that property was 
the stolen proj*erty.* 

ProBmptloa**—Possession of stolen goods soon after the theft raises the pre¬ 
sumption that the possessor is either the thief or has received the goods knowing 
them to lie stolen.* Whether the |>ossM.sion of stolen property is recent enough 
to warrant a conviction for the substantive offence is a matter entirely for the jury.* 
But unexplained i)ovsef.*ion of non-identifiaWe matter (such ns paddy) alleged to 
be stolen does not amount to proof of theft.* In considering whether the posses¬ 
sion of stolen goods rai«es a presumption of dishonest receipt of stolen property, 
the attention of the jurv should be drawn to the necessity of satisfying themselves 
that the pow‘sion is clearly traced to the accused.’ The question of what is or 
■what is not a recent possession of stolen property is to Ic considered with reference 
to the nature of the article stolen. Thus, where two ends of woollen cloth ill an 
nnfinished state, consisting of about twenty yards each, arc lost, and were in the 
possession of the accused two months after being stolen, and still in the samo state, 
it was held that this was a possession sufficiently recent to call on the accused to 
abow how he came by tic property.* Where astolcn buffalo was not traced to the 
■accused until twelve mouths after the theft, it was held that this was not recent 
possession which would justify the presumption, in the absence of an c.Tplanation 
as to the manner in which the accused got the buffalo, that the accused stole it.* 
Where circumstances arc highly auspicious, and the suspicion is not rebutted when 
rebuttal may he reasonably expected, if the suspicion is wrong, suspicion becomes 
confirmed and becomes much more than suspicion. IVhcrc recent possession 
of stolen property and mere recent possession b relied upon to prove theft or 
•dishonest possession, such mere possession must be exclusive.*® 

Where the eridonce of theft is not direct but circumstantial, such evidence 
must be exhaustive and exclude the possibility of guilt of any other person or nlust 
point conclusively to the complicity of the accused.** 


^ Uanta Palhak r. Banii Lai Das, (IDOl) 8 
O.W.N.619. 

* .Sfchtan, {18S2) 1 ^Yelr ■in ; Abdool Btswas 
w. KhaUr 2Iondal, (1899) 3 C W. X. 332 

* Barn CW/i. (1880) Cr R. Xo 5 of 1886, 
iUnrep. Cr. C. 227. 

* Action 114 of tho ludian Kvidenco Act. 
Jfotee Jolaha, (1800) 6 W. R. (Cr.) CO; Jo^e- 
sAur Bafjdse, (1867) 7 W. R (Cr.) 73 [109]; 


Xo. 19 of 1870 ; Tabu, (1891) P. R. No. 15 of 
1891. 

• Gfosala Uanuman, (1902) 20 Mad. 467. 
« (1873) 7 M. H C. App 10. followed m 

Royappan, (1891) 1 IVcir 420; Sini Ttvan, 
(1386) 1 Weir 429. 

• JfaMari, (1882) C Bom. 731. 

• partridge, (1830) 7 C. & P. 651. Seo 
PoroHKshur AKeer, sup; Burle, (1884) 6 
All 221,227. 

• Kga (1885) S. J. L. B. 360. 

»• .Vp« Tha Dice, (1896) P. J. L. B. 270. 

** Chireyuddin, (1914) 18 a W. X. 1144. 
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bai!abIo~A’'ot compouj3dabi&— 
£*50 summarily if property not worth more than' 


^ Venue.—The offence of theft, or any offence which includes theft or the po'sses-- 
Bion of stolen property, may bo inquired into or tried by a Court irithin the local 
iiimts of whose jurisdiction such offence was committed or the property stolen was- 
po^essed by tbo tine! or by any person who received or retained the same knowing 
or having reason to believe it to be stolen. 1 • 

Joint triaJ.—A and B aro both charged with a theft, andB is charged withtwd' 
other thefts committed by him in the course of the same transaction. A and B 
may be both tried together on a charge charging both with one theft, and' B alone 
with the other two thefts. * >. - 


JotDdsr of char^.~-TA^ and couccofiM^ stolen properly, —A charge under, 
s. 380 cannot bo joined to a charge .under s. 414, such joinder, being opposed to 
8. 233, Criminal Procedure Code, constitutes not merely an irregularity hut an. 
illegality. ® 

novse-breahing and ik^t .—^^Tien offences under ss. 457 and 360 are committed' 
in ono transaction, it is very desirable that formalconnctions under both sections 
should be recorded, in order that if the accused subsequentlycommifa another 
theft, technical difficulties may not arise.* 

Thtji and receipt of stolen property.—A person committing theft and a person 
who receives tbo stolen property may be tried jointly where practicahle.* \\Tiere 
there are several receivers of stolen proper^ this should not he done.® 

Theft ««d mischief —‘Where a person who has stolen an animal subsequeufJr 
kills it for the purpose of eating it, he cannot be connoted under both ss. 379 and 
423. Where after a thief has stolen and killed an animal, another pereon ^ists 
him in skinning the carcass, the person so assisting is not guilty either of an offence 
under a, ^79, or of an offence under s. 429.’ 

Conviction for a different Offence.—A person accused of theft may be convicteA 
of criminal misappropriation, criminal breach of trust, or cheating, 

It is irregular to convict and punish a person for abetment of twit,^an 
the same time to convict and punish him for receiving the stolen property. 

Repetition.—^Every repetition of theft is a grave offence when it indicates a 
habit not cured by previous light punishments.^® See s. 75, ■supro. 

Single « several ihetis.—Removal bjr one single act of several 
tutes one offence of theft only, although the articles belong to different pers 

■me Central Proviaws Bal«.-Aa tieio apjKars to bo a 
in respect of treating thefts as eingie or several, if in one transaction thinp wont 

I ^ T/Y-,,-. _ _V,..,., Ji- t’e ..A..Aa<r'>t-T> frt Tontf sonie iHstructioiw 

... ,■ imeRegateror 

■ . • . • ‘' ■ ■ 5 when deciding. 

■. _. .. . . ' . . . ’ • ' 10 time nothing 

that is here set out can in any way control the tUscr^ion ^ ven to 
8.235 of the Code of Criminal Procedure mth regard to the 
charges or the holding of separate trials, whenever it appears appropriate to 

..v. . ... . - . » RAfww, (1910)14 A. L.J.R. 34*. 

. • BaMhai Sar^ovini, .... ' 
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1( which it was th** fhiffV intention (as shown by thf circum ’ 

st.inre* or by his n(lmi««inn) to tabe, con«i'!M of n mimWrof cnntipnotis nrticl''*, 
which were roachM by one an<\ the same act of trespass or which were the subject' 
of A sinplc cntcrpri«e, tlie mos inp of each article, in the course of removal of the 
whole bulk of property, cnnnnt onlinanly Iw con*i<lcre<l to be a distinct tbeft. 
The thiennp project in such A ca*" was sinpte, althouph it may have l>een achieved 
in detail and the fact that the spoil taken consi*tcfl of several thinps, whether 
belonpinp to the same or the different owners, does not necessarily break up the 
tuiity of the transaction. 

If, on the other hand, the property taken consisted of a number of articles so 
distantly or diversely siluateil as to require a distinct act of trespass or a distinct 
enterprise for the removal of each, the transaction must ortlinarily bo held to have 
been not sinple but complex, and its achievement to have involved the commission 
of more than one separate theft. 

The followinp examples will make the distinction clear— 

(fl) A thief enters a hou«e and removes one hy one all the articles of value 
which be finds there. As all the property is pot at by one and the same act of 
trespass, the theft Is >tipr)h although some of the articles may have belonged to 
friends of the owner of the house. 

(6) .V thief goes to a threshing-floor, where the grain of four cultis'ators is 
stored and steals a little from every heap. Unless jt Is shown that he had distinct 
designs against the several owners, it is plain that there was but one act of thieving 
accomplished through one an<l the same trespass. 

(c) A thief snatches from a man’s hand a bag containing articles l>c!onging 
to several persons. The theft thus achieved by a single enterprise is not made 
multiple by the fact that the things snatched had diflcrenl owners 

(d) A caltlcdiftcr drives oft a henl of six hcatls, being the bullocks of half a 
dozen separate cultivators, which were in charge of a boy This is a single act of 
theft, the enterprise b^ing single . and is not six thefts, because there were sir 


owners. 

(e) In a crowded public place, a thief pick-s the pockets of A, B and C in 
succession. Three thefts have been committM. ^ 

Restoration o! stolen property—The property stolen may be retarned to tho 
person from whom it was stolen under s. 517, Criminal Procedure Code, and an 
nnocent purchaser may be compensated for the price paid under s. 519, if any 
money is found in tho possession of the thief. But the property restored should 
be in existence at the time of theft. It’s cow, having been stolen, the thief after a 
lapse of a year and a half was convicted. Six months after the theft V innocently 
purchased the cow, which, while in his possession, had a calf. The JIagistrate 
ordered that the cow and the calf should Ikj delivered up by V to R. It was held 
that as the calf was not even in embryo at the date of the theft the order to delivef 
p the calf was illegal. * 

A difference, however, should be noted when the thing stolen is (o) a negoti¬ 
able instrument, or (6) a bank note. ' ^ 

(o) When an instrument, such as a promissory note, has been stolen, the 
person from whom it was stolen has a good title to it, not only as against the thief, 
but also as against any person who suWqucntly becomes tho holder, unless such 
person can prove that the instrument had become negotiable at the time it was 
stolen, and that ho had obtained itbono Jide for value without notice of theft.® 

(6) A currency note being in legal view money, the property in it passes by 
mere delivery, and in the interests of commerce and the security ^of human dealing 
1 n t> r- « it ftom an honeat purchswer. 

^ v. (18S0) 5 Cal. 
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nothing short of fraud jd taking an instrument payable to bearer will enPrait an 
cioeption upon the rule.i A eurtency note is a ‘ legal tender ’ for the smorat 
expressed therein.® Property in it passes by mere delivery.® 

Title to money which is current coin of the realm passes by mere delivery 
to a person who receives it in satisfaction of a lawful debt even though the mosey 
was obtained by committing the offence of cheating.« 

Charge."~I {name and o^ce of Magistrals, cfc.), hereby charge you {nnmeofthe 
accused) as foiiowB;— " * , 


That you, on or about the-day of — at- — - —, committed the theft of 

(specify ike tkiiig)^ by taHog it out of the possession of AB, and thereby committed 
an offence punishable under s. 379 of the Indian Penal Code, and within mv cog¬ 
nizance. 

And I hereby direct that you be tried on the said charge.® 

Panlshracnt*—Imprisonment only is a legal punishment: fine need not ncceg- 
sarily be inflicted in addition.® Nor can fine be substituted in lieu of imprison¬ 
ment. ’ The law docs not contemplate that a thief should be more severely punish¬ 
ed because he renders the recovery of the stolen property impossible. ® A sentence 
shonM never be heavier than is necessaiy to deter the criminal from committing 
the offence again.® 

UaHway cases of thefts from a railwsj’ train, where the Magistrate 

is once satisfied that the accused has committed the offence, the sentence should 
be of a deterrent nature, 


As to the Frontier District, see the Frontier Crimes Eegulafion (III of 1001), 
as. n (3) (d) and 12 (2). 

WWpplng.—An attempt to commit theft is not pnnishahfc with whippiog 
and a conviction first of an attempt to commit theit, cud then of an cuectcu 
theft, will not justifya double sentence of imprisonment and whipping. 

Sections 379 and 2l5.~-“ Though the ulterior object of a thief in ^ committiBg 
. ■ ■ • ' ”1 8. •SlOj"* 

■ . ■ ' _ ' . •■■■■.. ■' Tenccmider 

8.215,.. .j but as the fact that the thief has restored tncpropeiiy ..ell he 
into consideration in punishing him for^he theft under s. 379,.. -it i® oaij m 7 
exceptional cases that the punishment forbotb the theft under s. ST9 ana tae a ? 
an illegal gratification under s. 215... .should be allowed to exceed the punis 
which could be inflicted for the theft alone, even though s, 71...be tawn 

^\Vhere a person offers to take any gratification on account of helping a 
to recover property stolen from him and, on receipt of the 

out where the stolen property is concealed, he may properly bo convicted oi t ^ 

in the absence of any cridence to show that anyone else hod 

If ho fails to point out or restore the stolen property, he may properly be convic 

of an offence under e. 21G.** 


870. 
7 M. 
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SkeiLA Daltoo v. ZainaA Sthf*. 
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*» IVr Alton. J. C. la Sr* Tw* Efs. * 
**»OACjf*'..S. J- L. P. *‘3- 



SECS. 379-380.] • theft. '805 

380. Whoever commits theft in any building/ tent or vessel,® 
whicli building, tent or vessel is used as a liuman 
ii^sel*et? dwelling, ot used for the custody of properly, 

shall be 'punished with imprisonment of either 
description for a term which may extend to seven years, and shall 
also be liable to fine. 

COMMENT. 

Object.—Tho object of the section is to give greater security only to property 
deposited in a house so as to be under tho protection of the house and not to pro¬ 
perty about the person of tho party from whom it is stolen. Theft from a person 
in a dwelling house is, therefore, simple theft under s. 379.^ 

Scope.—^Thcre is nothing in tho.section whidi prevents a person from being 
convicted under this section for a theft committed by Lim in his own house. It 
might at first seem that it was the intention of the legislature to protect property 
by this section, not from tho owher of the house but from others. The section is 
nearly identical with a. 60 of 24 & 25 Vic., c. 96, and it has been repeatedly held in 
England that tho essential point in the offence of theft in a building is that the 
property should be under the protection of tho building, and that the offence may 
be committed by the owner of the building or other person who has lawful access 
to the building.® 

1, *In any building’.—The term‘building’ means a permanent edifice of 
some kind. Theft should, under this section, have been committed m any such 
building.® 

Theft from a verandah, * or the roof of a house, * or a brakevan, * or a railway 
carriage,’ is not thift in a building. But, where the accused stole some luggage 
and cash from a railway carriage, when it was at a railway station, it was held that 
though the railway carriage was not a budding, the railway station was, and that 
the accused had committed an offence under this section. ® An entrance half 
surrounded by a wall m which there were two door-ways but without doors, which 
was used for custody of property, is held to bo a building. ® A courtyard^® is, 
but a compound! i ^ a building. 

Whero the accused entered tho dwelling house of the complainant and in his 
presence dishonestly took away certain property, in spite of his remonstrances, it 
was held that he had committed an offence under this section. ^ * 

Theft by constables of property from the bouse they were employed to guard 
was held to be punishable under this section ond not under s 109. 

Where a carter removed from the godown of a raila-ay company a bag filled 
with pilferings from a number of bags consigned to others, it was held that the 
bag being in the possession of the railway as bailees, the taking it out of tho godown 
amounted to theft.!* 

Where a person while inspecting the record of a case removed from it a docu¬ 
ment with the intention of substituting another fabricated by him in its place and 

W'tu 436. 

• Sakeb. (18S0) Cr, R. No. 36 of 

I8S0, Unn-p. Cr. C. 293. 

» Dai, (1878) P. R. No. 10 of 1879. 

*• Shtra, (1879) P. R. No. 35 of 1879; 
frAKfam Jtlan'i, (1889) P. R. No. 1C of 1889 • 
(1882) 2 A W. N, 224. 

** ^ma,(18S9) Unrop.Cr. C. 484. 

!* NatAinolA RAouiAt/, tup. 

!» Bof(I»uilAStni;A,(lBC5)3tY.R (Cr.)29. 
5ohIA» Chand Sao, (1917) 3 P. L. J. 354. 
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was cMsit boioro be was able to subMuto the one lahaanixd by Mm. it was Mil 
that he was guilty ol on oUcncc under this section. > A person cannot bo connoted 
under s. 47i when the document fabricated by him docs not fall within the des¬ 
cription given in s. 400 or 467. Nor can iio boconvicted of forgery when ho does 
not make it with any of the intents mentioned in s. 403. In the absoam of a 
compioint by t«o Court tho offeaco of flttc/aptin" fo fabricato oriefeaco caanot be 
prococaoa with when the offence is committed in reJatioa to a procceSag ia Coart .» 

" ■* Under the protection of the 

* 1 man to his room, and then 

stole hi3 gooua i,o luu vuiuo ot lori-y Bnmmgs, wnen not about his person, he was 
held guilty of stealing in a dwolfing house. * A man wont to bed with a prosti¬ 
tute, having put his watch in his hat on a table j and she stolo the watch while 
ho was ftslccp# Itwashcldthatthooffonce was that of stealing in o dwelling house. * 
*Vcsscra—Sco 8, 48, su^roj 


PBACTICEj 

Evidence.—^Provc the same points as for s. 37D; and further— 

(7) That such property was at the time of the theft in a building, tent, or 
vessel. that is necessary is that tho property should bo under the protection 
of the building; it is not necessary to show unlawful entrance into the building. ® 
f8) That such building, teat, or vessel, was then being used as a human 
dwelling, or for tho custody of property* 

Procedure,—Cogni 2 abIe-'‘^arranfc—'Not bailable—Xot compoundsbie— 
Triable by any Jfogistrote—Triable summarily if property not worth more than 
Rs. 50. 

Whipping.—So far as the punishment of whipping is concerned, the 
under this section is held to be a distinct offence from that of theft under s. 37o, 
and is not included under it. ® 

Charge. —I {name and oj/tce of Maffistmte, e/e.,) hereby charge you (name of Vie 
accused) os follows , -uve 

That you, on or about the- day of-, at-, committed, m a buuo^ 

(or tent, or vessel) used as a human dwelling {or for the custody of property), 
theft of {specify the thing), belonging to AB, and thereby committed an oSen 
punishable under s. 380 of the Indlian Penal Code, and within my cognisance. 

And I hereby direct that yon be tried on the said charge. ’ 

381. Whoever being a clert or servant," or being employed 

Theft hy 
eervant of 
in poseessii 
jQ88ter. 

which may extend to seven years, and shall also be liable to fine. 


in the capacity ol a cleric or servant, 
lirty theft in respect of any' property in the possession 
of his master or employer, shall be punished with 

-•_ nf AifliAT. r1/>cr»t.mhinn f/lT a telUt 


OOMJffEKT. 

This section provides for a severe puBistaient when a dork or a Mfjant ^ 
eommitted theft beeanse he has greater opportureties of wmmittmg tte oSe» 
owing to the confidence reposed in him. T^en the possession is . 

■this section applies; when it is with the servant, 6. 408 comes into operation. 


1 JisSto JiuJss, (1925) 7 L I. J. UA 26 
V. L. R. S5, 

* J6id. 

3 Jahn TayU>r, (1820) R. & R. 418. 

4 Ilamillcm, (1837) 8 C. & P. 4?. 


• lahree Pereaud, (1870) 24 

• Chtrtjla, (1870) 7 B. H. C (Co w- 

rentr., v. Boodha. (1867) P. B. «»■ 

otlS67. 

> (1866)61V.E.(Cr.n)S0l 




«rrn.5?0-551.) 


EOT 


1. 'Clffk or itmnL'—A cVtk or j^rvanl a j*''r?onboun'l rilb'’r \ry on 
rxprrxs contract of Krvjcc, or hr con'lact impJjini «uch * contract, fo obc^ Iho 
-ord'TK *n'J *ubmit to th? control of bi< in the tran'-action ol the hujiness 

which it h« (Intr aa unch clerk or a^ia'anl to transact. * *' What is o test as to 
the reUtionahip o!*ma*tcr an'l e<Tr«nt! A lest naM in many c-ne^ jt, (o ascertam 
wb'*th<'r the pri'oncr vr.\\ boiin'l to obey the onl<’ni of his employer so as to be 
un^er his employer’s control... It is not ii<\y*»tary !h.at there should bo a payment 
by Ra1ary~for commission will do—nor that the whole 1101 “ should be employed, 
nor that th** rroplo 3 nn'*nt should be permanent,—(or it may be only occasoaal, or 
in a single in’tanc**—if, at the lim**, the prisoner is cnjseeil as servant."* Tho 
t^-sl is very much this, ri:., whether the person charj:e<l is under the control and 
bound to obey the onlen of his master. He may be so without being bound to 
devote his whole time to this aervicc; but if bound to devote his whole time to 
it,that would bevery strong evidence of hts being under control."* The allowanco 
■of B portion of the profits or goods does not destroy the rehation of master and ser¬ 
vant. • It is necessary that the objects of the acraucc of a ‘ clerk or scra'nnt ’ should 
not be criminal, but a man may be such a clerk or servant although the objecta of 
his service are In part illeg.al as being contrary to public policy. * 

CASES. 

Clerk.—Where the cl<'rk of a toll-contractor illegally levie<l toll on carts lad&n 
when leaving a town, and prevented tho carls from passing through tho toll gate 
sinleas the loll demanded was paid, he was held guilty of this offence. * 

Servant.—^Vhere some policemen stole a sum of money shut up in a box, and 
flseexl it in the Police Treasury building, over which they were mouotmg guard 
as sentinels, they were held to have committed ao offence under this section and not 
one under s. tOy. * Where a person engaged to cart tamarmd fruits from a forest 
abstracted a portion of it, it was held that be was not the less a servant bccausehls 
employment was temporary. • But a hired boatman was held to bo not a servant. • 
An unpaid apprentice is held to bo a ‘ servant ’ srithin tho meaning ol thia 
eectioa.** 

EntlUh eases.—The following nro bold to como within the expression ' clerk 
or servant.’—;\a apprentice under tho ago of eighteen**; a person paid for hia 
•acrviccs by a commission or share in tho proGts**; a person who is occasionally 
omployod**; a person who is not a general servant but employed for a particular 
purpose**; a person employed by different persons at tho same timo for different 
purpojcs**; a person who acted as a clerk or servant though not expressly appoint¬ 
ed as such** and a director of a company. ** 

The prisoner, a servant of B, a horse-dcalot, was sent by him to tho pio- 
secutor to deliver a horse. The prosecutor asked tho prisoner to sell a pony for him 
to C for £ 5 and not less. Tho prisoner took tho pony to another person, sold it 
dor £ 3 and absconded with tho money. It was held that the pony was in tho 


* Stopbon’s Diir. o! Crim. L,, Art. 333; 
SoJvin Lai, (1005) P, R. No, 50 ot 1905 


* I M(.ll -ijl. 

• Baieool Hamjet, (1867) 8 W. R. (Cr.) 32. 
Bohan Lai, snp. 


rAonvw, (1853) 0 Cox 40X 
»« Utnry Bujhes, (1832) 1 Mood. 370; 
Tfiniuil/, sup. 

** ITiHiam Batty. (1812) 2 Moot!. 257; 
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custody of the prisoner in the character of a servant to the prosecutor, and that it 
eras not m to possession as bailee, and that he was therefore guilty oflarcenv ' 

M I” Session ‘ clerk or 

servant. -The driver of a coach hired for the day of the party hiriiiR=• the nersou 
employed to collect the sacrament money from the communicants If the nuSer 
P^on requested to receive money jn a single instance 
onlyt; a (Krson em^oyed to soUcit oriera for a particular person only but at. 
Uberty to apply for orders whenever he thought most convenient and to be paid by 
commrasiont; a peraon employed to get the orders for goods, and to receive pay¬ 
ment for them, but who was at liberty to get the orders and receive the monw 
where and when he thought proper and was to be paid by a commission on the goods 
sM‘ ; the treasurer of a fnendly society who received no payment for filUng the 
office ; au accountant and a debt*coIlector engaged by the complainant to collect 
debts on tenns of receiving five per cent, on the amount collected ® and a member 
of a comniittce appointed to conduct an excursion and who received no remunera¬ 
tion for hia services, ’ 


PRACTICE. 

Evidence.—Prove the same points as for s. 379 ; and further— 

(7) That the accused was at tho time a clerk, or servant and was employed 
in such capacity by the person in whose possession the stolen property was. 

Procedure.—Cognizable—Warrant—h^ot bailflbli>—I'Tot compoundablo— 
Triable by Court of Session, Presidency Magistrate, or Magistrate of the first or 
second class—Triable summarily if the properly is not worth more than lie. 50, 

Charge.—I (name atid office of Majistrate, etc.,) hereby charge you (name of tfie 
accused) as follows:— 

That you, on or about the—<lay of-, at- , being a servant for clerk 

or employed in the capacity of a clerk or servantj of AB, committed theft by Bteal- 

xng property, to wit-, in the possession of the said AB, and thereby committed 

Ml offence punishable under s. 381 of the Indian Pons! Code, and within my cog¬ 
nizance for within the cognizance of tho Court of Session (or the High Court)]. 

And I liercby direct that you bo tried Jby the said Court {*» cases trim oy 
Hlayisirafc omit these icords)] on the said charge. 

382. AVlioever commits theft, Iiaving made jirepaw 
Ti. n Sf nw. causing death, or hurt, or restraint, 

iwwtion made *ior ot fcar of death, or of Iiurt, or of restraint, to any 
cauaiHg death, hurt in order to thc Committing of such theft, 

reTto'roitiing or in cider to thc effecting of his e.seape after the 
Of the theft. Committing of such theft, or in order to the 

rotnining of i>ropcrfy tnkeii by sucli theft, shall be punched with 
rigorous imprisonment for a term wliich may exteud to ten } cars, 
and sliall also be liable to fine. 


ILirSTUATION'S. 



» 5'3R&it#y, (ISlT) 2 Cox 2T2. 

* Htiyi »*. {IS3G) 7 a A P. -its. 

• JdSn U.ujn. <isrei 1 srovd. S3T. 

« ITiL’ictMi (1830) I irtyxl.-.ty. 

■ Yfrrf. {1873} L. 11 iC. C. 11. 34. 

. cSr.. (I5«) I. u. 1 c c n. 41. ^ 
^1570 ^ wLefB 


■wu to rt-mur^ralwR hy *'"1 

VM lioand to ciro tho wLok of hi* 
it fc/^M th»l h» WM • »*-rrant. 

» T^«,{I8fi'»L JL I C. ail. Iti. 

» Jam^t //off. (1875) J3 0>x 43 
» J5rt*.{IS<3)aCox333. 

*» (|<SC5}S \V. R, {Cr. X-J15. 
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for the purpose of hurting Z in cose Z should resist. A has committed the offence 
defined in this section. 

(6) A picks Z’s pocket, having posted several of his companions near him, in 
order that they may restrain Z, if Z should perceive what is passing and should 
resist, or should attempt to apprehend A. A has committed the offence defined 
in this section. 

COMMENT. 

“ The possession by a thief at the time of his committing a theft of a knife- 
or other weapon, which, if used on a human being, might cause death or hurt, 
would not of itself justify a conviction under the section. There must he some¬ 
thing to show or from which it may properly be inferred, that the offender made 
preparation for causing one or more of the results mentioned in the section.”^ 

If hurt is actually caused when a theft is committed, the offence is punish¬ 
able as robbery, and not under this section.* In robbery there is always injury. 
In offences under this section the thief is full of preparation to cause hurt, but he 
may not cause it. A stole some rice from a house. While carrying it away he 
was seized by B He thereupon dropped the rice and then stabbed B with a knife. 
He was convicted of causing hurt while committing robbery under s. 394. It was 
held that as A dropped the rice before stabbing B, he could not have caused the 
hurt for the purpose of carrying away the rice, and the offence was therefore not 
robbery, but one under this section and s. 324.* 

PK ACTICE, 

Evidence,—Prove the same points as for s. 379; and further— 

(7) That the accused, when committing such theft, made preparation for 
causing death, hurt, or restraint or feat of death, hurt, or restraint. 

(8) That he did as above in order {a) to the committing of such theft; or (6) 
to effect his escape after lianng committed such theft; or (c) to retain property 
taken by such theft. 

Procedure.—Cognizable—Warrant—Not bailablo—Not compoundablo— 
Triable by Court of Session, Presidency Magistrate, or Magistrate of the hrst 
class. 

Charge — 1 {name and office of Magiftrate, etc.,) hereby charge you {name 
of the accxtsed) as follows 

That you, on or about the-day of-, at-, committed theft of {specify 

the article) the property of AB, after having made preparation for causing death 
[or hurt or restraint] by {specify the mode of preparation made) in order to the com* 
mitting of the said theft and thereby committed an ofTcncc punishable under 
8 382 of the Indian Penal Code and within the cognizance of the Court of Session 
(or the High Court). 

And 1 hereby direct that you be tried by the said Court on the said charge. 

Punbhment.—As to crimes on the Frontier, sec the Frontier Crimes Rcgula* 
tion (in of 1901). As to enhanced punishment in the case of a criminal tribe, 
gang, or clas.s, see the Criminal Tribes Act, 1897, s. 6. As to Burma, see the 
Burma Laws Act, 1898, s. 4 (3) (f») and Sch. II. 

OJ Extortion. 

383. AVIioover intentionally puts any person in fear of any 

Extortion. iitjun’ to that person, or to any other,^ and thereby 
dishone.stly induces the person so put in fear to 

» Per Fox, J., In FJian CcU, (1903) 10 » .SlrtlA, <18GC) 6 W. R (Cr) 85. 

Bunn* U R. 6", 89. • A’ga Rainy, (1907) 4 U B. R. I47. 
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cogiiitalle—Wnrront-Bailablf-iVot coBinontidaUfv- 
nWc by Court of Session, PresulcncyJIngistrotc, or Sfogiatrate of the first ors( 
Class. 

Whoro it is doubtful whether projiertv is obtained by fraudulent induce 
or by putting in fear of injarj-, the uccuseil can be punished either for eitortii 
for cheating.^ 


Place of Irial^cc ill. (c) to «. 179, CrimJnol Troccdurc Code. 

Charge.—I (name and office of Magiftratc, etc.,) hereby charge you (ho;, 
Me accused) ns follows :— 

That you, on or about flic-—*~<Iay of - - ’ "" , at—, comiaitted eitortioi 

putting A13 in fear of a certain injury, to wit-nnd thereby dishonesfly icdi 

the said AB to deliver to you n certain pro|>orty, to wit-; and that you thei 

committed an offence punishable under of the Indian Penal Code and wi 
my cognixanen [or the cognizance of the Court of Session (or the High Court)]. 

And I hereby direct that you be tried (by the said Court (m cases tried 
Magistrate omit these teords)} on the said charge. 

Pnnlahoient.—For enhanced punishment in the cose of members of a tr 
gang, or chss, sco the Criminal Tribes Act (II of IS97), b. 6. 


385. ^^^locvc^, in order to the committing of extortion, pi 
any person in fear, or attempts to pnt any pera 
to injur)',* shall be ptinished vn 

orfertocSaSei. imprisoimwnt of either description for a tei 
tortton, which may extend to two years, or mth fine, 

\ntli both. 


COMMENTi 

By this section a distinction between the inchoate and the co^um^t 
offence is recognised. The attempt to commit eitortiori has preceded so fat ( 
wards completion that a person has been put in fear of injury, or that there n 
been on attempt to cxcito such fear; but the offence is incomplete because t 
has boon no delivery of property, etc. The Court must be satisfied that toe put 
in fear is with the intention of extorting a delivery of property. * 

1, ‘Injury*.—See a. 44, supra. 


PRACTICEi 

Evidence.— Provc(l)thatthcaccuaedputthecomplainantin fear, or attempt 

to put him in fear. 

(2) That the fear was regarding some injury. 

(3) That the accused did as above to commit extortion. 

Procedure,—mt cognizable—Wartaat--BailabIe—,Not f i 

able by Court of Session, Presidency Magistrate, or Magistrate of the tifst 
second class. 


386. Whoever commits extortion by putting ““7 

in fear of death or of grievous hurt to that persoi 
or to any other shaU be punished 
^ Of ^eatb or naent of either dcscnption for a term which W 
griovona tort. extend to ten years, and shall also be liable to fane 


» Jlamnorain C&<wieedar, (1865) 3 W. B. 
(Cr.) 32. 


* SL & M. 347.- 


SECS. 381-388.] 


EXTonnoN'. 


SIS¬ 


CO 51 M E X T. 

If the fear caused is that of death or of grievous hurt it naturally causes great 
alarm. The section, therefore, provides for severe penalty in such cases. 

PRACTICE. 

‘Evidence.—Prove the same points as those required for s. CSl, but provein the 
point (1) that the fear was of death or of grievous hurt. 

Procedure.—Xot cognizable—Warrant—Xot bailable—Xot compoimdable— 
Triable by Court of Session. , 

387. 'Wlioever, in order to the committing of extortion, puts 

or attempts to put any person in fear of death or 
S grievous liurt^ to that person or to any other, 
giievooa hurt, ia shall bc punislicd witli imprisonment of either 
Bi- descriptioji for a term which may extend to seven 

' years, and shall also be liable to fine. 

COMMENT. 

The relation between this section and s. 386 is the same as that between s. SS? 
and B. 384. 

1. *In fear of death or of grievous hurt *.—Itisnot necessary that the fear 
of death or of grievous hurt should be instantaneous.* 

Sec 8. 46 as to the meaning of ‘ death ’ and s. 320 as ta ‘ grievous hurt.’ 

The feigning of an attempt to commit suicide in order to extort money is an 
offence under this section.* 

PRACTICE, 

Evidence.—Prove that the accused put or attempted to put the complainant 
in fear of death or of grievous hurt to him or to some other person in order to commit 
extortion.* 

Procedure.—Not cognizable—Warrant—Not bailable—Not compoundable— 
Triable by Court of Session. 

Separate convletioiir.—Separate convictions cannot be passed under both s. 36? 
and this section. * 

Charge-—See s. 385. For the expression “ in fear of injury” substitute "in 
fear of death or grievous hart.” 

PonishmeDt.—As to crimes on the Frontier, see the Frontier Crimes Regula¬ 
tion (III of 1901), 68.11 (3) (d): 12 (2), As to Burma, see the Burma Laws Act 
(Xin of 1898), 8. 4 (3) (6) and Sch. 11. 

388. Whoever commits extortiou by putting any person 

in fear of an accusation* against that person or 
““y otlier. of having committed or attempted 
o! an oSenee punish, to Commit any offencc” punishable with death,. 
Jr'' O’' fh transportation for life, or with imprison- 

’ ment for a-term which may extend to tenyears, or of 
having attempted to induce any other person to 
commit such offence, shall be punished with imprisonment of 
either description for a term which may extend to ten years, and 


» r«nnatP,(l912)6I,B.R.loo,r.B 

* Oreffory, (1866) 1 Ini Jar. N. S. 423, 


* Yidts, 3S4, (Up. 

• PoLan, (1912) 6 U B. R. 160. 
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shall also be Uable to fine j and, if the oifeuce be one puaishable 
^ou paaishedwith transpoxta- 

OOJtfJilElffl'. 

Tbe aggravating ciroumstaacD under tins section is the tlireat of an accusa¬ 
tion of an offence punishable with death, tramportation for life or with imprison¬ 
ment for ten years. If the aocnsation feof unnatural offence (b. diTUhen the 
penalty provided is severer. 

®f accasaffon’’,—It ^ iiamaterial whether the person against 
wnoia the accusation is threatened be innocent or guilty if the prisoner intended 
to extort money, * 

2. * Offence*.—-The trord ‘ offence * means a thing pooishable under the Code 
■or any special or local law (s. 40.) 


PRACTICE. 

Etfidence.—Provo the same points as th/)3e roiuirei for s- 351, showing that 
the fear was occasioned by a threat of an accusation of having committed, or 
havmgattcniptedtocoairait,oriaduced some on? else to commit, an offence 
punishable with death, or with transportation for life, or ten years* imprisonment, 
or unnatural offence (s. 377). 

Procedure.—hfot cognizable—lParraot—Bailable—Not compotindable— 
Triable by Court of Session. 

Chwge.— 1 (nims anS of Afa^islntte, etc.,) hereby charge you (name of 

ihe accused) as follows . t. 

That you, on of nhnut the—*—day o f --- - , at— -- , conimittcd extortioning 
pufctiugAB in fear . . . .* *'• 

Q)r attempt6.d to ' • • * . * 

for life, or with imprijoament, etc.], to * * * ' ‘ , rT 

offence), and thereby dishonestly indue . v i ^ 

tM thing or ■property ); and that you , • ‘ • . * „f 

■under a. 388 of the Indian Penal Code and within the cogairance ot tne i/wuic 
Session (or the High Court.) , 

And I hereby direct that you be tried by the said Court on the said cnarg . 

389. Wlioever, ia order to the committio" of extoition, 

„ .. , or attempts to pat any person in four of an 

fear" 0 ”*»»2K sation, against that person or any other, of 
ofoflfeaoaiatffdarto cotuQiitfcod OX attempted to commit an oiicn'jc 

^oa>=,n»xtarii<.«. panishaWo with death or with transportatwa 
for life, cir with imprisonment for a term which may extend to tea 
years, shaii be punished with imprisonment of either 
for a term which ma 3 ' extend to ten years, and shaU , ,, 

to fine; and, if the offence be punishable under section 377 ot m' 
Code, may be punished vrlth transportation for life. 

COMMENT. 

‘ This section bears the same relation to a 3$8 as ». 36a bears to s. 361. 

1. 'OTence’.—Tbeword'offente'bcrerfenotMa tbinjponubabboa/er 

-Code or any special or local latr fs. 40). 

r 0.rf..r, (IS24) 1 <1 * P. «9j ' W-ftSIK) S W. 11. (&. 

J!!e»a"t», (1803111 Col«. 
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PRACTICE. 

Evidence.—Prove (1) that the accused pnt, or attempted to put, a person in 

■fear. 

(2) That the fear was of an accusation of an oficnce, or an attempt' to 
•commit it. 

(3) That such ofience was punishable with death, transportation for life, 
or imprisonment for at least ten jears. 

(4) That he did so in order to commit extortion (see s. 384)." 

For the last provision, prove furtherthat the accusation was of an unnatural 
-offence (s. 377), 

Procedure.—Not cognisahle—^Warrant—Bailable—Not compoundable— 

Triable by Court of Session. 

Cb&rge*—See s. 335. 

Ponlshment*—As to crimes on the Frontier, see the Frontier Crimes Regula¬ 
tion (III of 1901), 83.11 (3) (d) and 12 (2). As to Burma, see the Burma Laws Act 
fXlII of 1898), 8. 4 (3) (i) andSch. II. 

Of Robbery and Dneoity. 

Robbery. 390. In all robbery there is either theft or 

extortion. 

Theft is “ robbery ** if, in order to the committing of the theft, 
or in committing the theft, or in canydng away' 
'iVhen theft Is rob* attempting to cart)’ away property obtained 

by the theft, the offender, for that end," voiun* 
•tarily causes' or attempts to cause to any person* death or hurt 
or \\Tongful restraint, or fear of instant death' or of instant hurt,* 
or of instant \\Tongful restraint.’ 

Extortion is robber}* if the offender, at the time of com¬ 
mitting tlic extortion, is in the presence* of the 
person put in fear, and commits the extortion 

'* by putting that person in fear of instant death, 

of instant hurt, or of instant wrongful restraint to that person, or 
to some other person,* and, by so putting in fear, induces tlic 
person so put in fear then aiul there to deliver up the thing extorted. 

Explanation .—Tlie offender is said to be present if he is suffi¬ 
ciently near to put the other person in fear of instant death, of 
instant hurt, or of instant uTongful restraint. 


IU.TJSTRXT10NS, 

(a) A holds 2 down, and fraadulently taVes 2’s money and jewels from Z'e 
clothes, without Z’a consent. Here A has committed theft, and. in order to the 
committing of that theft. Las voluntanly caused wrongful restraint to 2. A has 
therefore committeti robbery. 

(li) A meets 2 on the high-road, shows a pistol, and demands Z’s purse. Z, 
in consequence, surrenders his purse. Here A has extorted the puree from Z by 
putting him in fear of instant hurt, and b<mg at the time of committing the cTtor* 
tioa in his pre-Nence. A has therefore committed robbeij*. 

(f) meet $Z and Z’e child on the high-road. tabes the chfld, and threatena 

to fling it down a precipice, tinloss Z delivers his purse. Z, in consequence, tHit ere 
Lis purse. Here X has extorted the purse from Z, bv cacring Z to be b fear of 
103 
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instant hurt to the child who is there^loscnt. A has therefore committed robbery 
on Z. ' ' . , 

(d) A ohtams piopertj from Z by saying ; “ Your cHId is in the hands of 
my gang, and will be put to death unless you send ua ten thousand rupees.” This 
is extortion, and punishable as such : but it is not robbery, unless Z is put in feat 
of^the^^instant death of his child. 

C O M M E K;.T. 

Bobbery is'a special aadjaggravated form of cither theft or extortion. 

- ^ The authors of the Code say: ** In one single class of cases, theft and extor¬ 
tion are in practice confounded together so inextricably, that no judge, however 
sagacious, could discriminate between them. This class of cases therefore has^ 
all systems of jurisprudence. .,been treated as a perfectly distinct class.-tWe 
have therefore made robbery a separate crime. ^ , a • ■ 

“ There can be no case of robbery which does not fall within the definition 
either of theft or of extortion ; but in practice if will perpetually be matter of doubt 
whether a particular act of robbe:^ was a theft or an extortion. A large proportion 
of robberies will be half theft, half extortion. A seizes Z, threatens to murder turn, 
unless he delivers all his property, and begins to pull off Z’s omaroenta. ^ Z m err 
b<«8 that A will take all he has, and spare his life, assists m taking ou 
ornaments, and delivers them to A. Here, such ornaments as A took 
consent are taken by theft. Those which Z delivered up fmm fear of death are 
scqmrod by ojrtortion. It is fay no moans improbable that Z s ara ^ 

may have been obtained by tbolt, and lelt-arm bracelet by by 

TOpees in Z’a girdle may have been obtamed by theft, 

erfortion. Probably in nine-tenths of that a few mbates later 

thing lU;o this actually takes place, and it « ‘“^X-t in what pro^ 

nSot the robber nor the person robbed would bo able * “j„a^^ior the 

tions theft and extortion wore ^cd m rto enmo > ^ ccnctal, the con- 

ends of justice that this should be aseertamed. J”. ,be chstacter 

sent of a suHerer is a circumstanM the Courts, yet the 

of tho offence, and vrUch ought, ‘horefore.to bo made known ^ ^ 

consent which a person gives to the taking of his pr F Z ,f, 
pistol to bis breast is a circumstance altogether ’ „( immiosot 

The chiel disUngoishing clement m robbery is the presence ol 

'’''■SExplsnatlonandiUustratious.fe) aod W) mark the distinction Ut.esn 
simple extortion and extortion which is robber}, or bar ol 

cl taking, and must be of Tnd not ^ to get posi;«‘»” 

™wyr the party robbed, ^ after a woman in the stre‘^-|^ 

ol i 


that rndy-Desth. hurt, or The aw 

«mndtting thett. or in ra^ ^IVry nol-s. the riolecre b* 

vi<h!?nt* will cot convert tL^ ou n. ^ 

sr-et,. iHts) Cf. n..-« 

H?;. Uartp-tV C.&S. 
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committed for one of the ends specified in this section. ^Vhere the accused aban¬ 
doned the property obtained by theft and threw stones at his pursuer to deter 
him from continuing the pursuit, it was held that the accused was guilty of theft 
and not of robber)'^. The essence of the offence consists in the offender 
voluntarily causing or attempting to cause any person death or hurt, etc., for the 
purpose of committing theft or carrjdng away or attempting tocarrj' away pro¬ 
perties obtained by theft. 

Hurt Indepenilent ol theft docs not amount to robbery.—^^Vhe^e hurt or fear of 
instant hurt was caused by five or mote personsfor the purposeof dispossessing 
persons already in possession of sontc premises and had no relation to the commis¬ 
sion of theft, although the theft might have been committed at the same time as a 
perfectly independent act, it was held that this did not amount to robbery*. 

'Where a child of four years of age was stripped of its ornaments and 
when the child threatened to tell his mother it was beaten, it was held that the 
offence committed was one of theft and not robbery*. 

A had set wires in which game was caught. B, a game-keeper, found them 
and took the game and wires for the use of the lord of the manor. A demanded 
them with menaces, and B gave them up. The jury found that A acted under a 
bonajidt impression that the game and wires were his property. It was held that 
A had not committed robbery*. 

3. ‘Voluntarily causes.’—These words denote that an accidental infliction 
of injury by a thief will not covert his offence into robbery. Thus, where a person 
while cutting a string, by which a basket was tied.with intent to steal it, accidentally 
cut the wrist of the owner, who at the moment tried to seize and keep the basket, 
and ran away with it, it was held that the offence committed was theft and not 
robbery*. But, where, in committing theft, there is indubitably an intention, 
seconded by an attempt, to cause hurt, the offence is robbery*. 

‘ VolunUrUy *—See 8 39. supra. 

4. ‘ To any person.’—The person need not be the one from whose possession 
the thing is taken. 

6, * Death.’—See s 40, supra. 

6. ‘Hurt.*—See s. 319, supra. Where A and B were stealing mangoes from 
a tree, C surprised them, on which Aknocked him down senseless with a stick* ; 
and where a person, in snatching a nose-ring, wounded the woman in the nostril, 
and caused her blood to flow*, this offence was held to have been committed. 

7. ‘Wrongful restraint.’—See s. 339, supra. The accused stopped the 
complainant’s boat in the stream representingthemselves to be persons m authority 
and saying that the boat was required by a 3Iagbtrate to carry treasure, and then 
they plundered it. It was held that they were guilty of robbery*. If a bailiff 
handcuff a prisoner under pretence of carrying him to prison with greater safety, 
and by means of this violence extort money, he is guilty of robbery*®. 

^Tiere a police-officer obtained Rs. 7 from two prisoners on a promise of releas¬ 
ing them and threatened them that unless they gave him Es. 200, he would confine 
them in the lock-np and keep them there for months while a charge of bribery 
against them, in respect of Rs. 7, was being investigated, and on his threat he was 
allowed to take certain ornaments, it was held that the offence committed was 
that of robbery**. 


* (1865) 1 Weir 442 j Kerw. (1872) 

Uni«p. Cr C. 66: Cr. R.. 27th Jnne, 1872. 

* Otaruddtn Hanjhi t. Ka^uddi llanjhL 
(1900) 6 C. W. N. 372. 

» Padam Sin7, (1892) 6a P. L. B. (Cr.) 36. 

* Hall, (1828) 3 a t P. 409. 

! Eduards, ^1843) I Coi 32. 


• Ttelat Bhttr, (1866) 5 W. R. (Cr.) 95. 

• ^iMAr«l5A<iU,(186G)6W.R.(Cr.)85. 

• T’cel'oi Bhttr, eim. 

• i>«l«foaf«nSA<it-,(1866)6W.R.(Cr.)19. 
»• Samwl Gatcoignt, (1783) 1 Leach 280. 

Batant Bal, (1896) P. R. No. 12 of 1896. 
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■t 1 . T1«5 Ejcplottatioii Bays that the offender ig said to bo preseat- 

he M Buffioientiy scar to put tho other pereoo ia fear of instant death, of instant 
hurt, or of instant wrongful rostraint. 

9» Fear of insiani dcalhtatafoflonaft other persoii.’~~Iiinninent fear of death, 
hurt, etc., is nccessai 7 fo bring tbo acction into operation. If a man iolds 
anothor s child over a river and thrcotcas to throw it in unless tho other gives him 
money, thw will amount to robbery*. Tiio principle of robbery is violence | where 
tho money is delivered through fear, that is constructivo violence. 


CASESi 

Where tho accused-forced an carring from tho ear of a lady *; where the accused 
tore some boir from a lady’s head in snatchingadiamond pin from it*; where tie 
accused took goods from the prosecutrix of the valnc of eight shillings, and by 
threats compelled her to take thirteen pence as payment for them^; where the 
accused, while the complainant was proceeding in a street, caught hold of the seals 
and chain of tho complainaut’a gold watch and pulled the watch out of his fob and 
by giving two or three jerks broke the steel chain with which it was attached and 
then made o2 with it* ; and where a person ran up against another for the purpose 
of divertinghis attention irMIc he picked his pocket*, it was held that the force 
was sufficient to constitute tho offonco of robbery. 

391. When five or more persons conjointly commit or attempt 
I>acoitv commit a robbery, or wliere tho whole number 

of persons conjointly committing or attempting 
to commit a robbery, and persons present and aiding such' commis¬ 
sion or attempt, amount to five or more, ever^' person so committing, 
attempting or aiding, is said to commit *• dneoity.*' 


COMMENT. 

Dacoity is robbery comraittod by five or mote persons. Abettors who are 
present and aiding when the crime is committed are counted ia the ^ 

Tho essentials of the offence of dacoity or© that the theft shomd be 
petrated by means either of actual violence or of threatened 
oned violence may be implied in the conduct and character of the mob. it« 
necessary that the force or menace should be displayed by any overt act. it 
not avail the accused to say, or reduce the gravity of their oSence, taa 
actual hurt was caused as no one dared to resist the overwhelming ahn 
force, which was sufficient to terrify, and di<l in fact terrify, those whose nsin 
it was to protect the property’. 

The authors of the Code say: “ We have provided Punishment or ex 
plary severity for that atrocious crime which ia designated u 

Bengal and Madras by the name of dacoity. This name we have taoug 
conv'emenfe to retain for the purpose of denoting, not only actual ,»j 

but the attempting to rob when such an attempt is made or aided ny fc 
The popular notion of dacoity was that of an outrage committed, at ^ 
of night, by a band of ruffians, whose heads were covered 
disguised by chalk or some other mixture, and who had no ® 

the peaceable and unfortunate house-holder, whom some one o g 
previously, by secret enquiries, marked out for a prey. 


1 2 East P. C. 735, 736. 

* Jamti Lapxtr, (1784) 1 leach 320. 
» KohiTt Moore. (I7S4) 1 leach 533. 

* 5»7»o««, (1773) 2 East P. a 712. 

* George Maeon, (1820) B. * B. 


• ^>ion.,(l823)I I^wtnSOO- _ ^ r R 
» Chandra Krishna, (lOOS) 10 Bom. L 
2 . 

» J»ot« N., p J63. 
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Under this Bcction the number of persons committing robbery must be five 
or more. Where the e\ndcnce showed that there were six robbers but at the trial 
three were acquitted, it was held that a conviction under this section was not 
sustainable, and that the accused shoxild be convicted under s. 392 

Dacoity is either (heft or extortion.—^If no property is carried off, there is no 
dacoity but an offence under s. 402.* AVhere several Hindus acting in concert 
forcibly removed an ox and two cows from the possession of a Mahomedan, not 

” .-*' ‘*Tselvcs or wrongful loss to the owner 

■ ■ ■ : the killing of the cows, it was held 

: . ‘ ■ i . but only of riot*. But in a'sub¬ 

sequent case the principle of this decision has been held to be limited to the parti* 


of subsequently restoring the cattle to the Mahomedons, it was held that they were 
guilty of dacoity. The Court said : “ The Indian Penal Code is a statute of the 
Legislature applicable to Muhammadans, Hindus, Christians and all other sects 
alike. It is necessary in every cUnlizcd state that in order to protect the lives and 
property of the members of the cqmmunity penal laws should exist and be enforced, 
and should be enforced no matter whether the person who commits an offence 
against them is a Christian, or a Mahanunadan, or a Hindu or member of any 
other religious denomination. Penal taws are made for the protection of all classes 
alike, and they do not recognize any exception in the case of any particular deno¬ 
mination. A theft or a dacoity would not be any the less a theft or a dacoity if 
committed by members of one denomination upon the members of another ; for 
example, no Christian or liluhammadau could plead in a Court of justice that be 
was not liable to be punished for theft because he acted under the incentive of some 
religious motive, if the facts showed that theft had m reality been committed. 
There must, in all states in which law and order are to abide, be penal laws equally 
enforceable against every denomination ; and it is further necessary, unless we are 
to return to barbarous times, that persons who choose to wage a species of civil 
war on their neighbours should be adequately punished, not only as a punishment 

to themselves, but as a warning to det''” -^ rr 

A cow is an animal which m this count '* 

property and over which he is entitled . • ■ ... 

and so long as that Muhammadan in ’ • . • ■ ^ . 

' •_ *■ .* Indian Penal 

' ' ■ • • • Similarly the 

. i ■ ; the exercise 

of his rights of property. If a Muhammadan, a Hindu or a Christian or a member 
of any other denomination commits an offence against the Penal Code, the law can 
be put in force against lum by the process of the Criminal Code and by that process 
only. If he does not commit an offence in exetebing his rights of property the law 
does not allow any one to interfere with him in the exercbe of those rights, and 
people who take upon themselves either to take the law into their own hands, or 
to override or exceed the law, must exi>ect the punbhment which the law awards 
for criminal acts”*. 

Good faith.—When all that b done under a claim of right in good faith enter¬ 
tained by tbe accused, however erroneously, the charge cannot be sustained.® 


* Piida Enumaniugaru, (1910) 7 SI. I.. T, 
340. See Ilnm.vd-din, (1917) 39 AIL 348. 

» 11868) 9 W. R. (Cr. L.) 5. 


Bagyinalh Rai, (1892) 16 AIL 22. 

Ram Baran, (1893) 16 AIL 299, 301. 
Karola Rachiar, (186C) 3 SI. H. C. 254. 
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burt, or o{ matant wrongful restraint. instant death, of ingtant 

hurt etc,, is nolMs^^o“fring°^°”“ “^^" ?'"°'’-’~^'?““cnt fear of death, 
another a child over a river and thrcatcM “ “!» holds 

Money, this will amount to robbery’ The aHo’gives him 

the money is delivered through fea^thlJlsCnrttttrJSr 

CASES, 

tore some hair from a*iady'6\cad”i™rMSi**'°'l”°^°a ^ the accused 

accused took goods ftom^thc mo 3 ecutn> if fa 

threats compelled her to take^thirteeii"ii.ni.*^' sMh'ngs, and by 

accused, while the complainant was nrirSd' “ Pajuaeat for them'; where the 
and chain of the comnlainno A lu P'““'*”S m a atreet, naught hold of the seals 
by giving two or three ierW hm? '®^a*eh and pulled the watch out of hia/oSand 
theS male of?,rith rt ’ wd whl a ™ “«“hed and 

of dis'crtinn his attention n-hil l, ^ P^mon ran up against another for the purpose 

39t. When five or more persons conjoint!}’ commit or attempt 
2>scoity, to commit a robbery, or where tho whole number 
to nnmmif „ . 1 Conjointly committing or attempting 
nion nr n+t > i>nd persons present and aiding such'oommis- 

n+t^rr, ppiount to five or more, every person so committing, 

attempting or aiding, is said to commit “ dacoity.” 

COMMENT. 

nreae^i committed by live or more persons. Abettors who are 

^ Tho o. «'*'°i® "1*°? the crime ia committed are counted in the number, 
uolrnloa f ‘ho offence of dacoity ore that the theft should be per- 

'oolcuce or of threatened violence. The threat- 
TiPf/twartr implied iu the conduct and character of the mob It is aot 

necessary that the force or menace should be displayed by any overt act. It can- 
accused to say, or reduce the gravity of their offence, that no 
a 1 ^ was caused as no one dared to resist the overwhelming show of 
force, which was sufEcient to terrify, and did m fact terrify, those whose business 
It was to protect the property^. 

Tho authors of the Code say : “ We have provided punishment of exem* 
piary seventy for that atrocious crime which ia designated in the Kegulations of 
Jiengai and Madras by the name of dacoity. This name we have thought it 
convement to retain for the purpose of denoUng.not only actual gang-robbery, 
out the attempting to rob when such an attempt is made or aided by a gang/'* 
ine popular notion of dacoity was that of an outrage committed, at the very dead 
oi night, by a band of ruffians, whose heads were covered and whose faces were 
aisgmsed by chalk or some other mixture, and who had no private enmity with 
the peaceable and unfortunate house-holder, whom some one of tho gang had 
previously, by secret enquiries, marked out for a prey. 


* 2 Ea$t P C. 735, 736. 

* JajMaLapier. (1784) J Leach 320. 
» Robert Moore. (1784) 1 Leach 335. 

* iSinKiJM. (1773) 2 East P. C. 712. 

* George Mason, (1820J R. & R. 419. 


• Anon., (1825) 2 Lewto 300. „ 

» Chandra Krishna, {1903) 10 Bom. L. 1- 

632. 

• Notejf., p; JC3. 
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P2I 

Un'Vf l)n« P'^tion tb** ntimlt^r of p^r*on* fotnmititnc rolilKTr mu't 1*^ fire 
or mnrr. Wh'T*' tli" rTi'1''nro rfiowwl that tfj'T** »rrp rii rnMx'f^ Iml at th'* trial 
»rrr a^q«ittM, it hf-M that • ronrictjnn nndrr thl^ ix'Ction ira« not 
an*tAinal>V, and that tli** arru«»^l rhoiiH Ik^ oonr!ct<*tl nndi'r a. 392*. 

Daceit; u either IheU or tatortion.—If noprop««rtT i« rarriM oH.then* is no 
dacoitr but an olTpncr und^-r a. 4f>2.* Wh^rr a'*vrrai Hindus acting in concrrt 
forriblr rrmox-rt! an ox and (wo cowa from th** po««<*s«ion of a Mahomrdan, not 
for ihc parpf^'* nf causing wrongful gain to tli«*m*'‘U rs or wrongful lo<s to the owner 
of th" raltl'' but for the purposo of pr»*vrnting tb** killing of th'* rows, it was hrlj 
that th^v could not Iw conrictM of «laroitr but onlr of not*. Dut in a 'sub- 
ronui'nt Va-so th** principle of this drrtsion has lw<*n h'^ld to Iw limited to the parti* 
cular facts of that case. Where, theirforr. a large bo<lr of Hindus acting in concert 
and apparcntlr under the inflnence of religious feehng attacked certain MahomeJ. 
an* who were dnring cattle along a public mad and forcihlr deprisTcl them of the 
poRsestion of such cattle un<ler cirrumsfanees which ilitl not indicate anY intention 
of fulisequentlv restoring the cattle to the Mahomedans, it was held that they were 
guilty of dacoiir. The Court aaid : " The Indian Penal Co<lr is a statute of the 
l/*gi«lature applicable to Muhammadans. Hindus. Christians and all other secta 
alik*e. It is neecs-sarj- in every cinhred state (hat in orrler (o protect the lives and 
property of the meml»ers of the c«^mmonitr penal lawsshould exist and l>e enforced, 
and should be enforced no matter whether the person who commits an offence 
against them is a Christian, or a Muhammadan, or a Hindu or member of any 
other religions denomination. Penal laws arc made for the protection of nil classes 
alike, and they do not recognize any exception in the case of any particular deno* 
mination. A theft or a daeoity would not be any the Icm a theft or a daeoity if 
committed by members of one denomination uMn the members of another ; for 
example, no Christian or Muhamsudau could plead in a Court of justice that he 
was not liable to be puni«lied for theft Wcause he acted under the incentive of somo 
relipous motis'c, if the facts showed that theft had in reality been committed. 
There must, in all states lu which law and onler are to abiile, be penal laws equally 
enforceable against every denomination ; and it is further necessary, unless we are 
to return to barbarous times, that persons who choose to wage a species of civil 
war on their neighbours should be adequately punished, not only as a punishment 
to themselves, but as a warning to deter others from committing similar offences. 
A cow is an animal which m this country a Muhammadan is entitled to hold as his 
property and over which he is entitled toeierciseallthc lawful rightsof an owner, 
and so long as that Mnhammadan in dealing with his own property does not, in 
the exercise of his rights of ownership, commit on offence against the Indian Penal 
Code, the law must and will protect him in the exercise of his rights Similarly the 
law will protect a Hindu or a member of any other denomination in the exercise 
of his rights of property. If a Muhammadoo. a Hindu or a Christian or a member 
of any other denomination commits an offence against the Penal Code, the law can 
be put in force against him by the process of the Criminal Code and by that procetia 
only. If he does not commit an offence in exercising his rights of property the law 
does not allow any one to interfere with him in the exercise of those rights, and 
people who take upon themselves either to take tho law into their own hands, or 
to override or exceed the law, must expect the punishment which the law awards 
for criminal acts”*- 

Good faith.—When all that is done under a claim of right in good faith enter¬ 
tained by the accused, however erroneously, the charge cannot be sustained.* 


^ Pidda Enumanduffaru, (1910) 7 II. L. T. 
•340. 8ee Jlram-vd-dtn, (1017) 39 All. 348 
* (18C8)9\V.R. (Cr. L.)5. 


» Bagvnath Bai, (1892) 15 AIL 2.2. 

* Bam Baran, (1893) 16 AIL 299. 301. 

• .fforaita A’ocAiar, (1860) 3 U. IT. C. 254. 
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A&etraent.~-Knoiring of a design to commit a dacoity, and TOluntarily conceal- 
desigB. with tho kaoirleiJge that such coaceaJment wSl 
fecilitate tho oommisaos of daeoity. does not amount to an abetment o! tig 


J insfant death, or of hntf or of wrongfiil resframi—Imminent feat of 

death, hurt, eto,, mil be sufBoient to bring the section into operation. Whc« 
several persons attacted a ioasc and took away property, but tbe imuates obtsio- 
ing information beforehaod bad 5ed before tbe attack, it was beld that tbe fact of 
tbe ina&bes Tuhnittg away was sufficient proof of fc&e fear of Imrt or of •wtonrfni 
restraint and the accused were guilty of dacoity.* 


393. Wiioever commits robbery sbull be punished with 
rigorous imprisoament for a term which may 
estead. to ten years, and shall also be liable to 
fine; and, if the robbery be committed on the 
highway between sunset and sunrise, the imprisonment may be 
extended to fourteen yearn. 


COMMENT^ 

This section specifies the panishmeac which can he iaSicted h case of simple 
robbery. The nert seot/ca paaiehes attempt to commit robbery. 

If hurt is caused in committingrobbery, a. 394 applies; if tbei^» an sUesapt 
to cause death or grievous gurt, s. 397 applies; and if the ofienflet is armed with a 
deadly weapon, s. 398 applies. 


PBACTJOEf ' 

'^"'EvUenM.-wProve (11 that the accused committed theft (cidf s- 379 fw tba 

points to be proved). , , ^nrt. 

{21 That he caused or attempted to cause to some person ueatn, cum 
or wroagfaf meraini; or 0) fear of instant death, of instant hurt, or ot i 

Tftongfal restraint. . . m ir. Atiier to 

(3) That he did as above (n) in committing sneb theft; or (o) m w 
commit such theft; or (c) in carrying away, or atttmptmg to carry away, 
property obtained by such theft. 

(4) That he acted as in (S) vohatffriir^ 

Or Prove— ^ 

(1) That tho accused committed extortion (w'der *s. 381 for the points 

^^''(Sj'That he was, at the time of comauttiog it, in the ptesenca of the pt”™ 

“’’’“sjVhat'he committed it bg patting that ponon or "" 

fear of inrtanl death, or of instant h^, or of instant wrongW 

(4) That ho tiorebj indneed the J»«on « pnt m tear "e"'" 

and there the thing extorted. r il!i rn and ® to 

,U an example of reiecant facts, sea iB. <a) to s. 7. and rm. VJ a 

n.S of the Indiati Evidence Act, 

Proee4ure.~Co^niraMe-Warrant-Xot baiiaWe-b'ot _ ,'°®P-nhr«^' 

TriaUo by Conrt of Sesrion, Presidency Slagrstratc, or -Vsgr.t 
dass. 


i ytwrM. ilSB) »■«. P- to.l“ 


. JCuMTtr Par", (IseTirW.R.rtCr.fIt.PtJ 
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houses, they must be tried separately on each of the three charges.* 

It is not open to a Magistrate to split up a graver offence into a number of 
smaller offences which, when combined, constitute that offence, in order to give 
himself jurisdiction. * 

Punishment.—In robbery, the legislature has provided three different degrees 
•of punishment which may be infficted. Under s. 392, the punishment may bo 
extended to fourteen years’ imprisonment. It is not permissible to award a 
sentence of fine only without imprisonment for the offence of robbery.^ Under 
s. 391, it may be extended to transportation for life, and under s. 397, it cannot 
"be less than seven years. Section 392 is the general section, and the two other 
sections specify the same offence under aggravated circumstances. See the 
■Whipping Act (IV of 1909), a. 4. A sentence of whipping may be imposed where, 
in the commission of a robbery, hurt is caused. As to Burma, see the Burma 
Laws Act, 1898, s. 4 (3) (6) and Scb. II. As to the Frontier District, see the 
Frontier Crimes Regulation (III of 1901), ss. 6 and 11 (3) (d) and 12 (2). As 
to members of a criminal tribe or gang, see the (Criminal Tribes Act, 1897, s. 6, 
Schedule. 

Charge.—I (name and office of Magistrate, etc.,) hereby'charge you {name of 
ike accused,) as follows :— 

That you, on or about the—-day of-, at-, robbed {state the name) and, 

thereby committed an offence punishable under s. 392 of the Indian Penal Code, 
and within the cognizance of the Court of Session {or High Court). 

And I hereby direct that you be tried by tbe said Court on the said charge,* 

393. TOoever attempts to commit robber)’ shall be punislied 
with rigorous imprisonment tor a term which may 
Attempt to com. extend to seven years, and shall also bo liable to 

mitrolbery. 

COMMENT. 

This is a specific section for punishing attempt to commit robbery. A present 
Intent to rob combined with an act in execution of such intention which falls short 
•of the offence intended, is an attempt to rob. 


PRACTICE. 

Evidence.—Prove that the accused attempted to commit robbery. 

As to what constitutes an attempt, see s. 311. «n/ro. 

As to tbe points requiring to be proved for robbery, see s. 392. 

Procedure.—Cognizable—Warrant—Not bailable—^Not compoundable— 

Triable by Court of Session, Presidency Magistrate, or Magistrate of the first class. 

Punishment.—As to Burma, see the Burma Laws Act (1898), s. 4 (3) (J), jgch. 
U. As to the Frontier District, see the Frontier Crimes Regulation (III of 1901) 
ss. 6, 11. (3) (d). and 12 (2). 

Charge.—I {name and office of Magistrate, etc.,) hereby pharge you {name of the 
.accused person) as follows:— 

That you, on or about the-day of-at-, did an act, to wit_ and 

•which amounted to an attempt to rob AB and thereby committed an offence 


* Ulnstration (m), a. 235, Crioiiaal Proce¬ 
dure Code. 

* Jlwaree Dome, (1866) 6 W. R. (Cr.) 83. 

* Otaruddi ilatijhi v. Kajiluddi ilanjhi. 


(1900) 6 C. W. N. 372. 

* Badri Prasad, (1922) 44 All. 633. 

• OuBinal Proeedare Code, Sch. v, XXTIit 
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pmiisliablo under s. ,3D3 of tfic Indian Penn! Code and nritfdn my cognizance lor 
tho cognizance of the Court o! Session, or the High Court). 

And I hereby direct that you be tried [by the said Court {i'» cases tried by 
Magistrate omit these ?rorrfs)] on the i«.iid charge. 


394. If nny person, in committing or in attempting to commit 
Tolnntorily rot)lier3% voluntarily' cnnsc.s hurt,' such,.person, 
c.ujtaB hurt in anti any other person jointly concerned' in com- 
ctm.»,m.nsn.bi*ty. or attempting to commit such robberj-, 

shall bo punished with transportation for life, or with rigorous 
iraprisoninont for a term whicli ma}- extend to ten years, and shall 
also 1)0 liable to fine. 

COMMENT. 

The ofTenco. of voluntarily catising hurt of either description in committing, 
or attempting to commit, robber)', w punishable under thU section. Section 39T 
is merely a rider to this section with reference to cases in which the hort committed 
is grievous.^ 

1. ‘Voluntarily.*—See s, 3D, supro. 

2. ‘Hurt*—Sees. 319, .wpm. 

3. ‘Jointly concerned.*—The guilty act of one is imputed to all who are 

joint with him, provided the act is done in committing the offence of rob^ry. 
Violence or hurt entirely unconnected with that offence or used to gratify a 
personal spito or passion is not contemplated. ,, 

This section, and not 8.397, willnpplyto thecaseof a robber who does not ium- 
self cause grievous hurt or use any deadly weapon. * 


Evidence,- 


PRACTICE. 

_e,—Prove (1) that the accused, or someone jointly concernea wita atm^ 

committed or attempted to commit robberj'.’ . 

(2) That the accused, or such other person, voluntarily caused aurt 
so. 

. .. r . V. ‘ Kot compoundaWe— 

.. ;■ . •» Mapistrateofthcfirstclass. 

' ‘. ... ■ ; ..... . . larily includes the offence 

Dunishable under 8.392, an accused person who is convicted under ^ 

sections can legally be punished only under this section and in sneh a 
would ho sufficient to convict him under this section alone. 
s, 235 of the Code of Criminal Procedure which sara ; A commits rohtary 
B. and in doing so voluntarily causes hurt to him. A may be separately cna ge 
with, and convicted of, offences under ss. 323, 392 and 394 of the Indian 

Separate convictions are, according to this illustration, justifiable. . •„* 
In cases where the offender attempts to causo hurt, or caitms 
or fear of death, hu • ' ■ •' ' the 

under this section. ' _ ■ irt theur 

fact which trausmi ' * , , xl be 

while s. 392 still applies, in so much that a ‘*'''8® ®„tion:a 

framed, a Magistrate is not justified in disicgaiAng under 

charge of voluntarily causing hurt in committing robbery should be aiWea n 


* Jfo^na ati<u Kohara, (1901) ’ P. . 

^^a^jirunacti.<tlaThefan,(19ll)22'M. L, J.lSfe 
8 yide B. 392, sop. 


* riife a. 323, sop. ,, ,, iBao 

» Durga, (1890) Cr. R. « 

fnrew Ct. C.SU: Hoolitt Kora. (160 ) 

r.B.(c?.> 1. 
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that section. That section imposes a specific penalty for a specified act; and if 
there is prima Jade ground for believing that the accused has committed that act, 
he should be charged with it.* 

Where hurt is caused in the commission of a theft, the causing of hurt changes 
the theft into robber}*, and the charge should be laid under this section for causing 
hurt in the commission of robbery. * 


Charge.—I («aHie and office of Magistrate, etc.,) hereby charge you {name of 
the accused) as follows :— 

That you, on or about the-day of-, at-, committed [or attempted 

to commit {or were jointly with XY concerned in committing)] {or attempting to 
commit) robbery of the property of AB, and that as such you {or XY) voluntarily 

caused hurt to AB {or -), and that you thereby committed au offence punishable 

under s. 394 of the Indian Penal Code, and within my cognizance {or the cognizance 
of the Court of Session or the High Court). 

And I hereby direct that you be tried [by the said Court {in cases tried by 
Magistrate omit these tcords)] on the said charge,* 

Punishment.—As to Burma, see the Burma Laws Act (1893), s. 4 (3) (6) and 
Sch. II. As to the Frontier District, aee the Frontier Crimes Regulation (III of 
1901), 83. 6,11 (3) {d) and 12 (2). 

395. "Whoever commits dacoity shall be punished with trans- 
Ponishment for poitation for life, or with rigorous imprisonment 
for a term which may extend to ten years, and shall 
also be liable to fine. 

COMMENT. 

This section prescribes punishment for simple dacoity; s. 396, for dacoity 
accompanied with murder; a. 397, for dacoity with attempt to cause death or 
grievous hurt; s. 398, for attempt to commit dacoity when the offender is armed 
with a deadly weapon; s. 399, for making preparation to commit a dacoity; s. 400, 
for belonging to a gang of dacoits ; and s. 402, for assembling for the purpose of 
committing dacoity. 

PRACTICE. 

Evidence.—Prove (1) that robbery was committed or attempted. ® 

(2) That five or more persons committed or attempted to commit robbery; 
or that the whole number of persons committing or attempting to commit robbery 
was five or more.* 

(3) That such persons were acting conjointly. 

As to the nature of evidence requisite to be taken in a case of dacoity, see the 
cases of Modhoo Manjee, * Ram Sagor* and Kamal Fuheer.* 

Presumption.—IMien a prisoner is apprehended eight days after a dacoity 
with part of the plunder in his possession, there is a good ground for charging 
him with the dacoity as with having received or retained with guilty knowledge, 
and he ought to be charged in the alternative form. When persons are found 

1 A'va Po Lon, (1902) IL. B. R. 232. 

* (18C5) 2W. R.(Cr. L.) 6. 

» J^nia, (18S9) Unrep. Cr. C. 476, Or. 

R. No. 36 of 1SS9. But eee Surji Doss, (1888) 

I Weir 449. 

» 2 W’. R. (Cr. L.) 6. 

lot 
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witliin six hours of the commission of a dacoity, with portions of the plundered 
property in their possession, the presumption of law is, that they are participators 
in the dacoity.^ 

Procedure.—Cognizable—^Warrant—^Not bailable—^Not compoundable— 

Triable by Court of Session. 

A person convicted of dacoity under e. 395 cannot be convicted also of dis- 
Jhonestly receiving stolen property under s. 411, or of receiving property transferred 
by commission of dacoityunders. 412, when there is noevidenceof the commission 

•of more than one oficnce.* 

Direction to lary.—a case of dacoity the Judge should direct the jmy 
to convict only if they find that all the prisoners had the intention of causing 
wrongful gain or loss to the prosecutor.* The jury must be distinctly instructed 
that unless they are satisfied that there were five or more pewons comnutling the 
robbery or that the persons present and aiding in the commission of the robbery 
-numbered five or more persona, there could be no dacoity.* 

Attempt*—Section 511 of the Indian Penal Code does not apply to a case of 
•dacoity. An attempt to commit dacoity should be charged under this section as the 
definition of ‘ dacoity * includes attempt.» 

Ahelment.—-An abettor of dacoity is punishable under this section and a. 109 
without any reference to s. 397 which is applicable only^ to persons actually commit¬ 
ting a dacoity in which one of the acts specified in it is done. 

0 h 8 ie«-—I O""* Magiar<ae, etc.), hereby charge you (name aj 

Xuou!«orThoTtthe--^uyof—,ah—. comrmtted 
pnniSaWe under e. 395 o£ the Indian Penal Code, and mthin the cogniz 

-the you be trild by the eaid Court on 

^ i.tinff St Ttrevious term of eenteace, oomnute the same ofienc , tr-i-as 
So to Ihipping in addition to any sentence of pnLhed 

S ielo any, been undeterred by imprmonmeut and therefore maybe pn 

on the second occasion . 4 ( 3 - m and Seh. II. ^ 

As to Burma, see the Burma Laws (1898), P* .Ur * joqj) . 5 . 6 . H 

to the FrontS District, see the Frontier Crimes Regulation (HI of 1903).« 

f3) and (d) 3 2 (2). . . . 

396 H am- one of five or more person, who 

• committing dacoity, commits ^ 

Uacoitywiib mitting dacoity,’ e\«rj one J^lation 

inardeT. 1 punislied witli dc.ith, ot twnsp 

for life, or rigorl lmpris^nment for a term tvh.cl. may extend 

ten ve.irs, and sball aho bo liable to fine. 

r Cri-ainal Procolore Ctelr, Sch. ▼, 

(ISWI « 'V. R, (O) M- „ y, 

. Xr.™, (ISOTl 1 Cr. R J- C- 
31 of 1903. a L P- 


1 Ccssy 0865)3 <?','> *,?L »4* 

, <IS67)': W. R. (Cr.>4S. 

. oyol) R 


JS6. 
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[COMMENT; 

Object.—In providing this section the object of tbo legislature seems to be that 
'the extreme penalty of death may be inflicted on a person con%'icted of taking 
part in a dacoity in the course of which a murder is committed, even though there 
•is nothing to show that ho himself committed the murder or that he abetted it. 

Ingredients.—The first essential of an offence under this section is that the 
dacoity is the joint act of the persons concerned; and the second essential of the 
offence is that the murder is committed in the course of the commission of the 
dacoity in question.* 

1. ‘Conjointly committing dacoity, commits murder, etc.'—The Allahabad 
Nigh Court once ruled that in order to support a conviction under this section it was 
necessary to establish, not only that the accused had committed dacoity conjointly 
with others, but it must also be shown that the murder had been committed 
in his presence. * But it has subsequently bold that when, in the commission of 
a dacoity, a murder is committed, it matters not whether the particular dacoit 
was inside the house where the dacoity is committed, or outside the house (as in 
•the above case of Vmrao Singh), or whether the murder was committed inside or 
’ ‘ s the murder was committed in the commission of 

■ • been followed by the Bombay High Court* and 

'• ■ ■ ' • *‘anjab.* If a dacoit in the progress of, and in 

pursuance of, the commission of a dacoity, commits a murder, all of his com- 
•panions, who are participating in the commiMion of the same dacoity, may be 
convicted under this section, although they may have no participation in the 
murder beyond the fact of participation in dacoity.* The common object of an 
. ’ ’’ ‘ ' and there was a general purpose to resist all 

* point of death. This unlawful assembly did 

. • Tmle retreating on the advent of villagers in 

superior force, one of its members shot and killed one of the villagers. It was 
held that as the murder was committed m effecting a safe retreat it should be 
ascertained whether the retreat was so separated by time or space from the offence 
which formed the common object of the assembly as not to form part of it; but 
as tbero was no such separation in that particular case and the retreat was an 
essential part of the commou crinainal purpose, it was a continuation of the actual 


Where, after the commission of a dacoity, in which the dacoits, being interrupt¬ 
ed by villagers, did not get any plunder, the dacoits while attempting to escape, 
and one or more of them in order to facilitate the escape, attacked and killed one 
of the pursuing party, it was held that this section did not apply, but only the 
person or persons actually taking part in the killing were liable therefor.* This 
case docs not lay down sound law in view of the above-mentioned decisions. 

If a person concerned in a dacoity unintentionally commits murder he is liable 
•to punishment under this section, but he cannot be separately convicted of murder 
-under s. 302 and of dacoity under s. 395.*® 

PRACTICE. 

Evidence.—Prove (1) tho commission of dacoity.** 


» J/alJuro Thahtr. (1901) C C. W, X. 72. 

* Omroo SingX, (ISOi) 16 AIL 437. 

» Ttja, (1695) 17 AIL 86. 

* Girya Lexmapja., (1904) 6 Bom. L, R. 
548. 

» CAiUu, (1900) P. IL No. 4 of 1900. 

* Ibid. 


» SaUanm Khandu, (1900) 2 Bom. L. R. 
325; Sitarow, (1925) 2 0. AT. N, 550. 

• FiWi TUvan t. r««i Theran, (1906) 17 
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If this vras not tho object of the aceuwd there would bo no conviction under this 
oCcrion. * 

(2) That one of the accused committed murder. * i' •• 

(3) Thot tho murder was committed during tho commission of dacoity, 

Proccdure.-Cogmrahio-Warront-K-ot bai!ablo~Not oompoundaHe- 
Tnaole by Court of Session. , * 

If, when o docoity is planned, murder is contemplated from the fiiat and is 
committed mthe dacoity,any person, who joins in the conspiracy, is liable under 
8. SOe- read with s. 109 to transportation for life, even if he does not eventoahy join 
in the commission of the dacoity with the other conspirators.® 

If an accused takes part in any dacoity accompanied with murder, the 
proper section of the Penal Code to apply to him is a. 396 in addition to a. 400, 
and ho is liable to be sentenced to death, or transjiortation for life, or ten years' 
rigorous imprisonment and fine. If he has not rendered himself liable to this 
extent, a distinction must stiil he made between those dacoits who, though belong¬ 
ing to an organized band, have only recently joined it, and have perhaps not taken 
part in more than one or two dacoitics at the utmost, and those who have belonged 
to a gang for years and have taken part in many docoilies j between those who 
have belonged to tho worst gangs, who go about armed defying the authorities and 
inflicting ^ievous hurt upon tho people, and those smaller and less dangerous gangs 
who dacoit only because driven to do 8o by want and starvation, and because they 
are afraid to surrender, and who inflict no injury upon the people beyond that of 
depriving them of a few fowls and baskets of paddy, the food they ate in search of.”* 


(name and office &/Magistrate, etc.,) hereby charge you {name of 
the occused) as follows ;— 

That you, on or about the——day of——, at——, committed dacoity, and 
that, in the commission of such dacoity, mnrdex was committed by one of yo^ 
number, and that you thereby committed an offence punishable under s. 396 jh® 
Indian Penal Code, and trithin the cognizance of the Court of Session (orthe Higa 

Court). V •;> V 6 

And I hereby direct that you be tried by the said Court on the said caarge* 

Paalshment.—to Burma, see the Burma Laws Act (1898), s. 4 (3) 

Sch. II. Afi to the Frontier District, see the iVontier Crimes Begulation {lu ot 
1901), ss. 6,11(3) (6) and 12(2). 

397. If, at the time of committing robbery or dacoity, tbe 
offender uses any deadly weapon, or causes gnevous 
burt^ to any person,= or attempts to cause death 
cftMaedEpaiiici griev gricvous liurfc to any person, the imprisoninen 
oeshnrt. offender shall be punished shaU 


not be less than seven years. 

COMilEK T. 

Object.—This aection is merely a rider to 8. 391. It do^ not creat^e 
fitantive offence. It is complementary to ss. 392 and395 which “3° 

tive offences. It merely regulates the punishment ®hvady prowded for daco ^ 
by fixing a minimum term of imprisonment when its /o) 

with certain aggravating circumstances, ris.f (1) nse of a dead y 

fusing of grievtas hurt? or (3) attempting to cause death or gne^-ous hurt, 

I JStalkum Thahif, (1901) C C W. 72j 4% ^ 

Vl/>o ' I ft a P. L n. (Cr.) 20. 
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provi«jons of t^is ecclion art* oWipatory as ** Ih^ imprisonmf'nt with which anch 
offender shall Iw punished ahall not bo less than seven years.”* 

1. 'The offender uiei any deadly weapon, or causes grievous hurt,—A very 
wide interprcfalion was put upon th'* expression ' uses a deadly weapon ' by the 
former Chi»*f Court of I^iwcr Burma. It held that this expression must include 
the carrying of a weapon for the purpo»e of os'crnwing the person robbed. “ It 
may be argued,” ob«er\*cd Twomey, J., “ that to ' u«e * a stabbing weapon is to 
stab some per«on srith it, to ' use * a rutting weapon is to cut some person srith it, 
and to ‘u«e* a pun is to shoot at some person with it. According to this narrow 
interpretation, brandishing a dapper or levelling a gun at a man might be regarded 
as merely threatening to u«e or prcnorin^ to use it, not ns actually using it. But 
it is not clear that the wonl' uses ’ in s. 397 should be interpreted with such strict* 
ness. The very next s. 393 imposes a minimum punishment of seven years’ im¬ 
prisonment on persons convicted of merely carrying a deadly weapon when attempt¬ 
ing to rob. It seems probable that the Legislatnrc intended to impose the same 
minimum where the robbery is actually completed. I am inclined to think there¬ 
fore that the wortl ‘ u«es ’ in s. 397 should be construed in a wide sense so as 
to include not merely cutting, stabbing, shooting (as the case may be) but also 
carrying the weapon for the purpose of overawing the person robbed. It is no 
doubt at first sight remarkable that wider language is employed in s. 397 (‘ uses 
any deadly weapon ’) than in s, 39S( * is arrae«l vrith any deadly weapon ’). The 
explanation is apparently that in attempted robberies it is often difficult to prove 
any * u«e ’ of the deadly weapon except the mere fact that the accused carried it, 
whereas in a case of completed robbery it generally happens that the accused not 
only carries the deadly weapon but nl«o overawes the person robbed or even stabs, 
cuts or shoots at him ' The wider view of .s. 397 is supported by a passage in Max¬ 
well’s Interpretation of Statutes*‘ If he (a man) walks with a gun with intent 
to kill game, he * uses ’ the pun for that pur|>o«c without firing, mthm the statute 
which makes using a gun with that intent |>enal ’ English and American anthor- 
ities are given for this interpretation. . If the accused had merely attempted 
to take the complainant’s property by overawing bim with a dagger but (owing to 
infirmity of purpose on his own part or resistance on the part of the complainant) 
had not earned out his design, he would undoubtedly be liable to the minimum 
punishment pronded in s. 398. The Legislature cannot have intended that if the 
criminal goes a step farther and actually accomplishes his purpose he should thereby 
establish a claim to more lenient treatment. It cannot have been intended that 
a cnminal should be urged to complete bis criminal purpose by the reflection that 
if he stops short at an attempt he must get seven years, while if he completes the 
offence he may get off with imprisonment for two or three years.” * 

According to the Bombay,* Madras,* and Calcutta High Courts* the liabi¬ 
lity to an enhanced punishment is limited to the offender who actually causes 
grievous hurt or uses a deadly weapon, and not to the case of persons associated 
with such offender in the commission of the offence. The words ” offender ” 
and “ such offender ” refer only to the persons who are proved to have actually 
‘used ’ deadly weapons and not to the others who in combination with such persons 
have committed robbery or dacoity. Section 34 has no application in the con¬ 
struction of this section though it may be read with ss, 392 and 395 to determine the 
-substantive offence which is created.’ In onecase the Allahabad High Court held 
that the words “ such offender ” include any person taking part in the dacoity 


> (1807) 7 W. R. (CV L.) 2 

* 6th Edition, p 492. 

* Xga J. (1911) 6 L. B. R 41. 

* Dtojx Kent, (1872) Unrep. Cr. C 63, Cr 
R., let Angust 1872 { Nga Sexn, (1905) 3 L. B 
R. 121 ; Po ir«n, (1913) 7 L. B. R. 26; Po 

.^yaxng, (1920) 10 K B. R 269; Bhagtcant, 


(1000) 3 O. a 263 ; Bkum AhW, (1903) 16 
a P, L. R. 97. ' 

» Arunaehtlla Thevan, (1911) 22 M. L. J 
186 ; KomaU ri«ua«ani, (1886) 1 Weir 450 
■ (1923) 61 Cal. 265 

* Ibxi, 





. tAvr or ORnirs, 


-.[chap. xvn. 

■who, tbaugli be raay not bimeU have stniclc the blon- causing the grievous hurt 
18 nevertheless Imble for the act hy reason of s. 34. i But, subsequently, in the sma 
jear, another Dmsion Bench of the same High Court dissented from this neir 
and laid down that the punishment provided for by this section applies only to 
those persona taking part in a dacoity who themselves used deadly weapons or 
themselves caiiBed grievous hurt. It doea not apply to such peraous taking part 
m a dacoity as may be liable for grievous hurt, comnutted by one of the patty 
only in virtue of a. 34. This latter decision has been subsequently followed by 
the same High Court in preference to the former. ^ The former Chief Court of 
me Punjab ^adopted the view expressed in Makabir Tiwari’s cose.® The Lahore 
Court in one case* has followed in the footsteps of the former Chief Court 
of the Punjab and in another case ^ has given up the old path and adopted the 
later view of the Allahabad Hi^h Court. 

‘ Deadly weapon.*—See s. 448, infra. A lathi is not a deadly weapon ’trithia 
the meaning of this section. ® 

* Grievous hurt'.—Sec s 319, aitpra. 

* Person *. —See s. 11, supra. 

Violence should have been used in committing robbery or dacoity.—Tho accused 
fractured one of the arms of a woman by striking one or two blows with a stick, 
and thereby causing her to fall to the ground, his object being to steal the pony on 
which she was riding. He then attempted to mount and ride off on the pony but 
was prevented from doing so by the girth of the pony's saddle breab'ng. It was 
held that this section was applicable. * 

The accused and another attacked a man and beat him with clubs. There was 
no evidence as to which of them it was who struck the blow which broke his 
It was held that tho accused were not liable to enhanced punishment imder this 
section.^® , , 

■Where several persons were found endea^-ouring to break into a bouse, ana 
some of them, being armed, used violence, but only in attempting to escape beinB 
arreated, it was held that they could not properly be convicted under this section 
read with 8.511.1^ 

PRACTICE. 

Evidence.—Provo (3) the commission of robbery or dacoity.^* 

In the case of robbery a conviction under this section is equally good, wae 
the number of the accused bo five or under.'* , j, or 

(2) That the accused used a deadly weapon ; or caused gnevous aurt, 

attempted to cause death or grievous hurt. . . or 

(3) That the above nets were done during the comimasion or Tovwi} 

Precedure.—Cognizable—Warrant—-Not bailable—^Not compoundahle-' 

Triable by Court of Session. . , 

Where, in a case of robbery, there is no intention of causiog path or s 
bodily injury' as is likely to cause death, the comuetion mm»t 
section of “ voluntarily causing grievous hurt in committing robberj. 

ChiTje.—To justify a conviction under this section there must be a 
framed of the offence in which the carrying of arms is distinctly alicgea. 

« 5«/«. {18001 10 A. W. N. 186. ’ O r 

» .Va^,W.(I90e)28All4{>4. , !! ?8 

« MoAna, (lOOlJ P R. No. Ifi of lOOl aad *» 
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the accused arc charged with, and convicted for, an offence punishable under s. 395, 
they cannot bo punished under a. 398 of the Code.^ This ecction does not create a 
substantive offence and a Court, therefore, should not frame a charge under it hut 
under s. 392 read with f. 397, or s. 395 read with s. 397, as the case may be. * 

The charge should be for the substantive offence of robbery or dacoity, and 
the following clause should be added to the charge. 

And that at the time of committing the said robbery (or dacoity) you used a 

deadly weapon, to wjt-(fncntion the deadly iceapon), [or caused grievous hurt 

to Ali, or attempted to cause death or grievous hurt to AB], and thereby committed 
an offence punishable under s. 397 of the Indian Penal Code, and -within ^tbe 
cognizance of the Court of Session (or the High Court). 

Punishment.—The maximum term of imprisonment that can he passed under 
this section cannot exceed ten years (see s. 396).* 

398. If, at the time of attempting to commit robherj' or 
... . . dacoih’, the offender is armed with any deadly* 

Attempt to com- • • i. -^i y i 

mit robbery or d»- wcapon, tlic imprisonment mth Wilicll such 
shall hc piiiushcd shall not be less than 
seven years.* 

COMMENT; 

To such of the offenders as are armed with deadly weapons, though they do 
not use them in the attempt to rob or commit dacoity, on imprisonment of not less 
than seven years must be awarded It is the terror which the possession of a 
deadly weapon naturally creates that has led the legislature to provide for a severe 
sentence where the offender has such a weapon. 

It is necessary to show that at the time of committing robbery the accused 
was armed with a deadly weapon and not merely that one of the robbers who was 
with the accused at that time carried one.* The words “ offender " and " 
offender” refer only to the persons who are proved to have actually been "armed 
with ” deadly weapons and not to the others who in combination with such persons 
have committed robbery or dacoity. Section 34 has no application in the construc¬ 
tion of this section, though it may bo read with ss. 392 and 395 to determine the 
substantive offence which is created.® 

PRACTICE. 

Evidence.—Prove (1) the attempt to commit robbery or dacoity, 

(2) That the accused was arm^ with a deadly weapon. 

(3) That he was so armed when the robbery or dacoity was committed. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable—■ 

Triable by Court of Session 

Cbargc*~-See the last section. 

Punishment.—As to Burma, see the Burma Laws Act (1898), s. 4 (3) (b) and 
Sch. II. As to the Frontier District, see the Frontier Crimes Regulation (III of 
1901), ss. 6,11 (3) (d), and 12 (2). 


^ Punya Sahharam, (1897) Cr. R. Ifo. 25 
of 1897, Unrop. Cr. C. 921. 

* Bhagwant, (1900) 3 0. C. 263; Dangar 
AAon,(1922)5 L. L. J. 224 ;P(j J/tfai»w,(1920) 
.10L.B.R.269. 

* A’omo DvJab, (1908) Cnsuna] Remionsi 


Application No. 223 of 1908. Unreportod. 

(1»-— .L- «A.t. » 

\ 

* Afi M\na, (1923) 51 CoL 265. 
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399. WJioevcr makes any preparation* for committing dacoity, 
jiftiting preiwrft. sliall bc punisbcd witii rigorous imprisonment 
to coromit da- for fi tonii w}iic)i mav e.Ytcnd to ten years, and shall 
nlRO be liable to fitic. 


C 0 M 51 K N T. 

Under the Code, more prcpnrntion to commit nn ofTence is pnnisbable in 
three cases : (1) prcpar.ntmn to wage war against the King (s. 122); (2) preparation 
to commit depredation on territories of a power at peace with the King (s. J26); 
ond (3) preparation to commit dacoit}*. iVejtaration to commit any other offence 
8 «ch ns housc-hroaking or rabber\% is not an offence,* 

1. ‘Makes any preparation .*—These words point to acts done prior to a 
commencement of the execution of the guilty purposo and it may be before any 
particular dacoity is planned. It will be enough if there is a general design to 
commit flacoity, or to engage jn an expedition lor this purposo, though the plans 
of the dacoita are not yet matured. The making ‘ preparation ’ should bo shown 
to the satisfaction of the Court by aome act, such as the collection of men, arms, 
provisions, etc., which, coupled with other circumstances, plainly manifest the in* 
•tention to commit dacoity.* A mere assembling without further preparation is 
not a preparation within the meaning of this section. 5fcrc assembling without 
proof of other preparation is punishable under s. 402. A person may be not guilty 
-of dacoity, j*ct guilty of preparation, and not guilty of preparation yet guilty of 
assembling. * In order to constituto preparation it is not necessary that on overt 
act towards the commission of dacoity should have been done. The law requires 
■that the accused should have done some act to get ready for committing dacoity. 
’Where it is found that the members of a gang bod taken in their possession 
ments for house-breaking and arms for the purpose of offence and defence ana ha 
•actually proceeded to a place near tlie scene of the contemplated dacoity, the 
is justified in holding that there was not d mere assemblage but that tbe^menioe 
•of the assemblage had got ready for the actual commission of a dacoity. 

As to the distinction between preparation ond attempt, see s. 511, tnfra. 


r It A C T J C K. ,. 

Evidence.—Prova (1) that the act of the accused amounted to preparation. 

(2) That it was preparation to commit dacoity. 

Procedure.—Cognirable—Warrant— Not bailable— Not compoundable 

'Triable by Court of Session. . 

Chaise-—I {name and oj^cc of Magistrate, etc,) hereby charge you (name of 
accused) as follows *.— , 

That you, on or about the-day of--, atr- made 

-, for committing dacoity, an* • ' . . . 

'8. 399 of the Indian Penal Code, ar ' ■ 

And I hereby direct that you . • •. . • ■ ' 

Punishment.—Aa to Burma, sec the Burma Laws Act (1898), 8. 4 (3) (t|S" 
■Sch. n. As to the Frontier District, see the Frontier Onmes Begulatwn (I 
1901), S3. 6,11 (3) (<t) and 12 (2). 

400. mioeve^atonj'tinieaftertJiepassingof toAct. sha 

u belons’ to a sang of persons associated lor 

Punishment for o l*a. ° n... dacOltV". SUaff 

ibeiongiug to gang oi purpose of liabituaily committing oac y , 
■dacoits. jjg punished with transportation for ate, or 


' > K Aomos. (IMS) ’’ 

J Ramtfti Chandra Banerjee, (1913^ 41 Cri* 10IG* 
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rigorous imprisonment for a term which niav extend to ten years, 
and shall also be liable to fine. 

COMMENT. 

Object.—This section was intcntlcd by tbc legislature to provide for the 
punishment of those who belong to a gang of iktsuus who make it their business 
to commit tlacoity; ami it is not essential for the purpose of conviction that the 
evidence should show the same degree of particularity as to the commission of each 
individual dacoity as is required to support a ainiplc and substantive charge of that 
crime. It is sufficient to establish that the person accused belongs to a gang whose 
business is the habitual commission of dacoity, or, in other words, that he was 
associated with others for the habitual pursuitof that olTcnce.* It is not necessary 
that the person belonging to a gang must have taken part in any one dacoity. But 
actna’. evidence both 

of hi'- . . ■ , . . • • 

*> .■ . offence under 

this section.’ The offence is of a very special character. 

1. ' Belong.*—'The word * belong * implies something mote than tho idea of 
casual association; it involves the notion of continuity and indicates a more 
or less intimate connection with a body of jietsons extending over a period of time 
sufficiently long to warrant the inference that the person affected has identified 
himself with a band, the common puri>osc of which is, the habitual commission of 
dacoity,’ AVlicrc at tho trial of a gang of habitual dacoits who were charged with 
tho commission of ten dacoitics, the evidence against on individual was no more 
than that he had joined them in the commission of one dacoity and that he must 
have known that they were a gang of habitual dacoits, it was held that it was not 
eatobluhed that he belonged to the gang, within the meaning of thisacetion.’ 
The mere fact that women lived as wives or mistresses with men who were dacoits 
is not sufficient for a Court to hold that they belonged to a gang of persons associated 
for the^urpose of habitually committing dacoity within the meaning of this section, 
unless It be proved that the women themselves were associated with the husbands 
or protectors for the purpose of themselves habitually committing dacoities.® 
\ -.1--fi...*.-- . I.' ’ ’ r .. 


abetment of dacoity though they might be punishable under a. 21G.A.* Generally 
speaking, only those persons can be convicted under this section, who have either 
taken active part in the crime or been employed for the purpose of scouting or in 
other ways facilitating the commission of the crime. ’ 

2. * Associated for the purpose of habitually committing dacoity.’—The 
word * habitual ’ means constant. ® The element of the offence under this section is 
association with the knowledge that thegangis formed for the purposeof committing 
dacoities habitually and conviction can be bad under this section even where no 
actual commission of dacoity by a particular accused person is proved. ® 
PRACTICE. 

Evidence.—Prove (1) that the accused belonged to the gang in question. 

(2) That such gang was associated for the purpose of habitually committing 
dacoity 

^ Kure, (1886) C A. W. N. 65, 66 j Kader * Oaya Diji, (l&OS) 13 O. 0. 235. 

Sundar. (1911) 16 C. W, N. 69 ; J/wK Brah- » Bidhi, (1024) 1 U- W. N. C60. 
man,(l02i)27 O. C. 385. • See Baburam Kantari, (1891) 19 Cal. ISO. 

* Kader Sundur, 8up. 

« Hira Lai, (lOIO) 13 0. C. 243; .BAaJttI*. 

(192J)10A. L. J.R. 725. 

* Bbabuti, sup. 

* Ytlli kom YtUa, (1896) Cr. R. No, 26 of 
1896, Unnp. Or. C. 863 
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Uw or CMurJ, 


— .. [cnAP. rrn. 

On^* Ih*' fM<'( |>ointA ta in n r>f Rnnc 11 a^^ijciAtinn m 

<ne cnm*’, nmh'f It can Iw pwvp»! ttmt f<*rtivin have joinrii to 

commit nn well ilAroitirs. tljr ffirm'^r fart atronc of rriminal 

ftv^ociation nntl rrtovnnt to ahow that iW Rt*' of ih^' ;‘ans;. If n 

CAH f'c* afiown to fnf l}j»* !m)>itn‘ti rommj»^iofi of «!aroUi''‘t, 

rvi(IrnroR.i{not!i«’rrrimMcommUt#'iU>y tVconir. r./j., injr«lAn'‘Mnay y«-fy Tft-ii 
f»o n'l^VAiit Rpnioit tl»»' 

Tfj'' ft<»ociAtintf ftR<t tho jHirpo^*’ of ttio R»«o«-iAtion may f)o provcil by direct 
cvitl''moott»y|''ttH>fo{(rtct‘i{romvirbjrf»th<*yi‘an!'‘' rt'.nonabiy inffTred, Kvidence 
I hat t Im Acfiiiril or ^r^jtipi of timm had ronr<’rn‘‘cl in a lar^«' numlter of dacoitics 
inftcomj'ATntivrlyulmitppafooftiin** iiiAyW ovid-'firo of such a^wia- 

lioii.* It i» not smthcionl to provt* rimpty that tho Rccti''*<l ravo shelter and assist* 
nner to dacoita.* Tho siweia! f«>nnjnfttcy mint I*** proved.* 

Tim R^rmral rrirnmnlity of n tnfm or rxi-if' cannot impntetlto indMdaal 
niemlmra opetatins in paojj^ whrtr th*' prj««T»tion i» under thii section, and the 
fact that mernlmr* of tim tnl>p p^nerally wrro an''Red to have* fiecn implicated 
in aevrral dneoitiea within n perio*! of l^n ycaw pOTcdinit the trial wav not BafTicient 
proof naam^l llm j>cf9on» iindrf trial when it npp**arrd that the tribe contained 
within it thou*an(l«i of human fv'injr^.* 

Whch' ftvvociation for the purj»o«e of habitually committing dacoity had not 
hern made, out, the men? fact that some of th^ nrcii<‘'d had been previouriy convicted 
of dneoitv or theft or Imd Iwcn Ivound down to l>e ofyood I>eliavioanjn(iet8.110 of 
the Criminal rroccdnrc Code, waa of no c«n^**fjuctice.* The accused were charged, 
under thia section, with lieionginij to n pan? of j'crsonv ns.<ociated for the ptirposo 
of habitually committing dacoity. The projccution sought to prove against some 

of the Accused that they liftd l»cenprcviou«ly convicted of theft or had Wnorafiicu 

ti> pivo security for good l>chaviour on the ground of being habitual tmevea. it 
was held that evidence regarding pmvjous conviction or bad livdihood was n 
ndmjMible under ». 14 of the Imlian Kvidcnce Act, because the ouence for wn 
tho Rccijsed were being tried was the particular one of belonpngto ngangoi aa J 
and ftiroplc theft or ha«I livelihood, in which the order for giving 
baaed on evidence that the accused habitually committed thefts, was no ev 
indicating an intention to commit the particular crime of which the acc 

But whe*- •« ..vwUnm in pttnblish association for the 

of habitually 
property and 

convictions of bad livelihood ore more cogent than those ol 

Previous conviction of tho acciwd for dneoity along with other 
relevant against him under Explanation 2 to a. U of the Evidence Ac . , ^ 

propriety of tho conviction of tho accused must bo judged Zmo 

to tbo evidence adduced by tho prosecution at the trial. 
of the persons undergoing trial for an offence under this section ha 
up on a charge of dacoity of which they were ooquittcd could not , 
prove that they were habitual dacoita. No adverse inference can 
accused persons after their acquittal.**^ 

ProcetIure.-^CognuBblo-Watranfr-Not baffablo-Not compoimdah o- 

Triable by Court of Session. 


1 2fidhi> (1024) i 0. W- N, 860. 

» Boninin PolOfiadu, (lOOS) 32 Mad. 170. 

. y . 1 . Xir.^ i*B.)66,C!r. 

I . ■ • . id. 523. C40. 

■ . — ■ ■. ■ ■■ • W.n.69. 


» Uaj^ii _ 

*• KadtrSundar, sap. 
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Chargt-—I (tioHif firiff office of Magixtraie, etc.), Iicruhy cliorg'* yon (nnnn? 
if ihe accinc^) ns follows:— 

That you, on or about tlic-(lay of-, at-, belonged to a gang of 

j*<’rsous associated for the j)urposc of habitually committing dacoity, and thereby 
eoinmittcd an offence jmnishablc under a. 400 of the Indian Penal Code, and within 
the cogni 2 anco of the Court of Session (or the High Conrt). 

And I hereby direct that you be tried by the said Conrt on the snid charge. 

PunUhmtnt.—There arc.. .many points which have to be considered.. .in 
determining what is an adequate sentence to pass upon an accused convicted of an 
offencefa” *. *♦ • . * ’ the following:— 


gang since the accused 


( 1 ) !■ 

( 2 ) ■ 

joined it I 

(3) In how many of these dacoitics did the accused actually take part ? (If 
the accused are being separately prosecuted for every dacoity in which they have 
been concerned as members of the gang, this point must bo left out of considcru' 
tion). 

(4) What was the character of the dacoitics in wliich the accused actually 
took part ? Were they accompanied with murder, culjiable homicide, grievous 
hurt,'torture, or ivith any acts of a s|)ecinlly brutal character, or were they only 
dacoitics of the ordinary charactcrl”* 

In the ease of a gang coiisistiug of des|H‘ratc men prejiarcd to proceed to 
all lengths in carrying out their crimes, the heaviest possible icnteuces should 
be passed. In awarding sentences the Court ought to consider not so much whether 
particular ofleudera were concerned in only one or more of the dacoitics committed 
by the gang, as whether Itas clearly estabUshed that they did in fact join a recog¬ 
nized gaug.^ 

Separate sentences can be passed on an uccmed person, wlio lias be(*n proved 
to have taken part in a particular dacoity and also to ha\e been a member of a gang 
of dacoits. The brait of pumshmout prescribed by a. 71 does not apply to such 
a ease. The provisions of s 397 of the Code of Criminal Procedure wm apply to 
such a case and then it will be at the discretion of the criminal Court whether the 
two sentences should run concurrently or not.’ 

As to the Frontier District, see the Frontier Crimes Regulation (III of 1901), 
ss. 11 (d) and 12 (2). As to Burma, sco the Burma Laws Act, 1898, s. 4 (3) (5) 
andSeb. II. 


401. Whoever, tit any time after the passing of tliis Act, shall 
belong to any wandering or other gang of persons 
Punishment f 0 r associatcd for tlic ptiTpose of habihially^ commit- 
of thieves. tmg theft OP robbery, and not being a gang of 

thugs, or dacoits, shall be punished with rigorous' 
imprisonment for a term whicli may extend to seven years, and 
shall also be liable to fine. 


C 0 M Iff E K T. 

The prmciple enunciated in the las»t sccdion is oxtouded by this section to 
a gang of thieves or robbers The gist of .in offence under this section is association 
for the purpose of habitually committing theft or robbery. 


^ Per\Yard, J. C.,iaSgaL» KgcG'ii,llii'^V) 
S.J.L.B.441. 

* Ohulam ilitftafii, (1911 1* W 11. (t*r.) 


Xo. 45 of 1911, r. L. I{. Xo. 08 of 1011. 

* Jfiirft Bmknian, (IDil) 27 O. (3. J85. 
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VI, association ' referred to in tfao section must bo a conscious asBoejstiojo 
vnta tno primary object of committing the oficnccs mentioned therein.^ 

Scope.—-Tliis ecction * no doubt baa oxc Jlont objects and uses; but it ought 
not to bo resorted to when the persons sought to be brought within its four corners, 
might fmvo been made responaibie for distinct and individual oSences: nor is iti 
intondod to affect them, unless an association {or the habitual commission of theft 
or robbery is cloariy made out*** 

1. * Habitually/—Habit ia to be proved by the agtfxegate of acts, and though 
the charge is a charge of a ainglo offence, tho period over which the association 
extends is often very long; and the longer tho period tho better it is to 
establish habit.® 

CASES. 

Whore it was proved that certain persons were found together at some distance 
from their houses, that they were all intimately connected with one another and 
were in tho habit of visiting melas together, that ono of them was arrested in the 
act of picking a pocket, and that when they were arrested many ol them gave false 
names and false addresses, it was held that they eould not bo eonvucted under this 
section, there being no proof that tl . 
the purpose of habitually committ- 4 . 

to a gang of persona associated for ■ • ’ ’ . 

evidence against tbo accused was of three kind?: vit., (I) that tocy were betu \<j 
gether at midnight in a certain place with implements of house-breaking on a cettavn 
night; (2) that some of them Were seen together in differetit places whfeto hous^ 
breaking and theft were immediately afterwards committed; and ( 3 ) that they had 
been each convicted at different times of th^ft, etc. It was held that the 
circumstances were not sufficient proof of tho ossociafion and of 
being for the habitual committing of theft which sr<» required tt* ha twahuaeflo o 
support a charge under this section. ® 


PRACTICE. 

Evidence.—Provo (1) that there existed a gang of persons, ^ . 

(2) That those persons were associated for the purpose of conimittmg a 
robbery. 

(3) That theft or robbery was to bo committed habitually." 

(4) That the accused was a member of such gang. , v 

. nriiT +h 0 habit.It is not necesijary to 


u gang, however small, wa' ' . , 

«U persons who theroafler ^ ■ 

within tbo purview of this section.® Any person who ^owmg ex ^-uy 

Buchagangjoinsthatgangforthe purpose of committing even one 

under this section. At the same time a person may have 

with one or more membeM of a gang without himseU becoming a c ^ 

gang.® blexely beingBeengettingonboard ft boat withfour poraO , 


4 ArUa, (1012) 0 A. L. S. R. 665. 

*. Pet Straight, J., to JtKangira, (1886) 6 

A.'fV.K 18. 

* KaftmAIi. fI919>47 154^59- 


-H. a 

J^vntar 

Dwarbt 


<I8S8) 

• Ifasaua P. 1/ R- i' ' 

If 1016. 
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their own admission been convicted of belonging to a gang of dacoits, is held not 
sufficient ovidcnco against those so seen,^ 

Evidence of the commission of several thefts, of meeting together at different 
places, before and after the commission of thefts and burglaries in bazaars, boats 


to support a conviction under this section.* 

The possession of stolen property by the gang, and the fact that the country 
through which the gang passed was free from petty crimes when they wore not 
about, ore admissible facts. * Similarly, evidence of previous convictions of some 
of the accused for theft, liouso-brcalcing, receiving or concealing stolen property 
both prior and subsequent to the year when the gong was found to have been 
first formed is admissible.* 

Erldence ot character ol the accused.—The character of the accused not bemg 
a fact in issue in the offence of belonfring to a gang of persona associated for the 
purpose of habitually committing theft, evidence of bad character or reputation 
of the accused is inadmissible.® This c.ase has been doubted in a subsequent 
case where it is held that where other evidence establishes association for the 
purpose of habitually committing theft, c\*idcnee of previous convictions of offences 
against property and of bad livelihood is admissible to prove habit; and for this 
purpose convictions of bad livelihood are morecogent than those of isolated thefts.® 
For the purpose of determining whether a party of accused persons constituted a 
gang of persons associated for the purpose of habitual theft, the e^^denco that each 
indhidual of that party is a convicted thief is relevant Such cndenco can be 
tendered before or after the prosecution have established the association. ^ 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundable— 
Triable by Court of Session, Presidency Magistrate, or Magistrate of the first 
class. 

Charge to Jury.—The Judge should put clearly to the jury—(1) the necessity 
of proof of association; and (2) the need of proving that that association was 
for the purpose of habitual theft, and that habit Is to be proved by an aggregate 
of acts.® 

Charge.—1 [name and office oj Magistrate, etc.) hereby charge you (nawic oj (he 
accused) as follows 

That you, on or about the-day of-, at-, belonged to a (wandering) 

gang of persons associated for the purpose of habitually committing theft (or 
robbery), and that you thereby committed an offence punishable under s. 401 of 
the Indian Penal Code, and within my cognizance [or the cognizance of the Court 
of Session (or the High Court)]. 

And I hereby direct that you be tried (by the said Court (m coses tried hy 
Magistrate omit these words)] on the said eba^e. 

Ponbhment*—As to the Frontier District, see the Frontier Crimes Regulation 
(HI of 1901), 63. 11 (3) (d) and 12 (2). As to Burma, see the Burma Laws Act 
(1898), 8.4 (3) (6) and Sch. II. 

“ If an accused tabes part in any dacoity accompanied with murder, the proper 
section of the Penal Code to apply to him is s 396 in addition to s. 400, and he is 
liable to be sentenced to death, or transportation for life, or ten years’ rigorous 

1 .^afnaZ Futew, (1872) 17 W. R. (&.) 60. * B^bno, (1911) 38 Cal. 403 

\ " '■ . , Tvlaram Slalhari, (1912) 14 Bom. L R 

■ ■ • . ■ ■ 373,1 Bom. Cr. C. 136. 

* ; ’ ’ ■ * SAnrem renioZaaami, (1871) 6 31. H. 0 

• ! !,.■■' 120 , ■ 

• HanJevra Pa${, (1899) 27 Cal. 139. 
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impnaomiwiit finP- If lm )m» not rm/lcml )»nisd£ liabfe 'fo thwcxfent n 
(li-sfincfioii must still Iio made between tbo.so dacoits wbo, tboiigh belonami to se 
orgnniMd band, Imvo only recently joineil it, and biive porfiaps not tal-en part in 
more Hmn one or two dncoitwa nt the utmost, and those who have belonacd to a 
pug tor years and havo taken jiart in iimny dacoifios; between these »lo have 
boippd to the worst gangs, who go alimrt. armed dolying the anlborifies and 
mnietmg grievous hurt upon the people, and those .smaller and less dangerous 
Sangf? ^YllO dacoit only becanso driven to do po by ^mnt and starvation, and fiecause 
f hoy nro afraid to surrender, and who mHict no injury upon tho peopio beyond that 
of depriving them of a fow fow/-* and bnakete of paddy, tho food they are in scardi 


402. WJioever, at any time after the passing of this Act, shah 
AsHoniliUng for 5)0 one of five or more persons assembled for the 
m’^i'cnii ‘’f committing dacoijy, ghall be punished 

with rigorous imprisonment for a term which 
may extend to .seven years, and slmii also be liable to fine. 


COW3IENT. 

This section, applies to meto asacmbling without proof of other preparation. 
Whoro there is preparation a. 39& applies. - 

Five or mote persona (which makes on unlawful assembly) jneeting for a com* 
mon purpose to commit dacoity aro subject to tho severe punishment provided 
in this soction, oven though tho persons assembled may not Lave proceeded one 
stop towards thn accomjilishmcnt cf their object 


CASES. 


Whore the accused knew that, the o.ssembjy, of which they formed a part, 
was an nsseinbly for the pnepose of committing dacoity, and that aP the persons 
of tJie assembly lived on the proceeds of dacoity and hod no other means of living, 
they wcTfi bold Suiity of this offoneo.*** Soveral persous were fouml at eleven 
oVloek nt night on a roa<l just outside tho City of Agra, all car^’ing arin^ 
swords) coMCpalod under their clothes. None of them had a Heense t» carry arnw. 
and none of them could ^ive any reasonable e.xplauBfion of his presence at the sj’o 
under the parficiiJar circumstances. It was held that they were guilty undot tjus 
section,^ 


PRACTICE. 


Evidence.—^Piovc (1) that five or more persons were asacmhled. 

(2) That they were asssmbled for the purpose of committing dacoity. 

(S) That the accused was one of such persons. 

Procedure.—Cognizable—Warraiit—Not bailable—Not compoundahlc^ 

Triable by Coxirt of Session. 

Charge.— I offee of Magistrate, etc.), hereby charge you {mvie oj 

nccusei!) as follows — t e mnrcl 

Tint yon, on or about tKe—dayo£—, al—, were ono of fve (or » I 
nerions assembled lor the purpose of ooramitting dacoily, niu! that jon ni ) 

eomentted on offence parashabfc under 8. 402 of tho Indian Pena! Code and mth' 
the cognizance of tbc Court of Session (o/ the High C^^)- ., . _p,. 

And I hereby direct that yon be tned by the said Court on the said char., 


' PerWnrti, J.C.,in AV** 

S. J. U B. 441. 442. 

* linmfsh Chnnrtra (11*13) 4J €?»». 

» JCejiflru Kamar, (1867) 7 W. It. (Cr.) 61* 

« (1000) 25 All. 124 Thw aeebion 


i the report it dopiJiofc^PpearthAtitw^^^^ 

bj^ of the iwcased 

at anv oilier offence. I* r jr. 

> mt^appToraltanh^,(l02i)22A.UJ-^ 
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SEOS. 401*403.3 

Punishment-—As to tlio Frontier District, see the Frontier Crimes Regulation 
(in of 1901), ss. 11 (3) (<1) and 12 (2). As to Burma, see the Burma Laws Act 
(1898), s. 4 (3) {b). 

Of Criminal Misappropriation of Property. 

493. Whoever dishonestly misappropriates or converts to 
DMo'nest mis- his own itse' any moveable propertyshall be 
appropriation of punished witli imprisonment of either description 
property. term whicli may extend to two years, or with 

fine, or with both. 

ILLUSTRATIONS. 

(а) A takes property belonging to Z out of Z's possession, in good faith, believ 
ing, at the time when he takes it, that the property belongs to himself. A is not 
guilty of theft; but if A, after discovering bis mistake, ^shoncstly appropriates 
the property to his own use, he is guilty of an offence under this section. 

(б) A, being on friendly terms with Z, goes into Z’s library in Z’s absence, and 
takes away a book without Z’s express consent. Here, if A was under the impression 
that he had Z’s implied consent to take the book for the purpose of reading it, A 
has not committed theft But if A afterwanls sells the book for his own benefit, 
he is guilty of an offence under this section. 

' ' ‘ .» ' . • • • • of B’s posses* 

• • e docs not dis- 

■ ■ ■ • ates the whole 

Explanation 1. —A dishonest misappropriation for a time only 
is a misappropriation within the meaning of tliis section. 

ILLUSTRATION. 

A finds a Oovemment promissory note belonging to Z, bearing a blank 
endorsement. A. knowing that the note belongs to Z, pledges it with a banker as 
a security for a loan, intcndiug at a future time to restoro it to Z. A has com* 
mitted an offence under this section. 

Explanation 2. —A person who finds property not in the pos¬ 
session of any other person, and takes such property for the purpose 
of protecting it for, or of restoring it to, the owner, does not take 
or misappropriate it dishonestly, and is not guilty of an offence; 
but lie is guilty of the offence above defined, if lie appropriates it 
to his own use, wlien he knows or hns tlic means of discovering 
the owner, or before he has used reasonable means to discover 
and give notice to the owner and lias kept the property a rea.sonablo 
time to enable the owner to claim it. 

What are reasonable means or what is a reasonable time in 
such a case, is a question of fact. 

It is not necessary that the finder should know who is the 
oviicr of the property’, or that any particular person is the owner 
of it: it is sufficient if, at the time of appropriating it, he docs not 
believe it to be his own property, or in good faith believes that the 
real owner cannot bo found. 
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ILLUanUTlONS, 

(fl) A finds ft rupee on the high road, nofc knowing to whom the rupee belongs. 
A picks up the rupee. Hero A has not committed the ofTence defined in this section. 

(6) A finds ft letter on the road, containing a bank note. From the direction 
and contents of the letter he learna to whom the note belongs. He appropriates 
the note. He is guilty of an offenco under this section. 

(c) A finds a cheguo payable to bearer. He con form no conjecture as to the 
person who has lost'the cheque. But the name of the person who hasdrawn the 
cheque appears. A knows that this person can direct liim to the personin whose 
favour the cheque was dr.awn, A appropriates the cheque without aftempfing 
to discover the owner. He is guilty of an offence under this section. 

(d) A secs Z drop his purse with money in it. A picks up the purse with the 
intention of restoring it to Z, but afterwards appropriates it to his own use, A 
has committed an offence under this Bcction. 

(e) A finds a purse with money, not knowing to whom it belongs j he after¬ 
wards discovers that it belongs to Z, and appropriates it to his own use. A is guilty 
of an offence under this section. 

(f) A finds a valuable ring, not knowing to whom it belongs, A sells it im* 
medially without attempting to discover the owner. A is guilty of an offence under 
this section, 

COMMENT. 

” Criminal misappropriation takes place when the possession has been inno¬ 
cently come by, but where, by asubsequent change of intention, or from the know¬ 
ledge of some new fact with which the party was not previously Bcqusinted, the 
retaining becomes wrongful and fraudulent."* The offence consistsin the dis¬ 
honest misappropriation or conversion, either permanently or for a v 

jslrondv without wionc in (ho possession of the offender-^ 


according to which the intention of the accused at tno rime oi oui.uiUimj. 1 
sion of property is only taken into account. If the intention was 

' . . . . ' eneebetween 


bection requu'ea iu»b vuu o..-.. . 

or converted to his own use by the accused. 


■ ivc been mis* 
The mere possession 
. fn indi* 


of any other overt act indicating converawn or ;.,' _. . 

did any interval of time worth considenng elapse between 

to raise any presumption, from the more act of detention, of an , ^^,^8 

appropriate orconvert. Eiplanation(2)tOB.403...makcs “I • oi 

positive proof of this sort quite clear. _ Ulostratmn (a) 

a Tuoee. whoso owner is not fcnown. js not an offence. Sim lar y, . 

f t., —*->00 unknown owner 13 

. - ♦- .......naatev to 


^°°^51cMrding to the English law fimoccot taking followed by conrewjon, owing 
'to subsegnentchange of intention, is a civil wrong but not an oueace. 

In Ph*rrvi», 


* Per Norris anti Oboee. J J., in JJAajirafft 
nami r. Abar Domt. (1S88> JS Cal. 3S8.400. 

(1888) 12 Mad. 49,60. 


•I^r Cbatlerjl. J- 
p. R. yo. iiofim 






Ill nii ',r@ 



(I M Ml 
A’ .1! c a; 
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llXOStRATIOKS, 

(a) A finds iv THiwn on iha htgh toad, not knowing to whom the nijwo belongs. 
A picks up tho tupec. Hero A has not comnutted tho offence defined in this section. 

(b) A finds a letter on the TOad» containing a hank note. From the direction 
and contents of tho letter he learns to vrhom the note belongs. Ho appropriates 
the note. Ho is guilty of an offence under this section. 

(c) A finds a cheque payable to beater. He can form no conjecture as to the 
person who has lost the cheque. But the name of the person who has drawn the 
cheque appears. A knows that this person can direct him to the personin whose 
favour tho cheque was drawn. A appropriates tho cheque without affcmptini? 
to discover the owner. He is guilty of an offence under this section. 

(d) A sees Z drop his purse with money in it. A picks up the purse with tho 
intention of restoring at to Z, but afterward.^ appropriate.*! ifc to kh own ase. A 
has committed an offence under this section. 

(c) A finds a purse with money, not knowing to whom it belongs; he after¬ 
wards discovers that it belongs to Z, and appropriates it to his own use. A is guilty 
of an offence under this section. 

if) A finds a valuable ring, not knowing to whom it belongs. A sells it im* 
mediately without attempting to discover the owner. A is guilty of an offence under 
this section, 

COMMENT. 

** Criminal misappropriation takes place when tho possession has been inao* 
cently come by, but where, by a subsequent change of intention, or from the 
ledge of some new fact with which the party was not previously aeguamted, the 
retaining becomes wrongful and fraudulent.’** The offence con^tsin the dis¬ 
honest misappropriation or conversion, either permanently or for a tiraejoi propeity 
which is already without wrong in the possession of the offender. See lUastw* 


^ . • • . • ■ jlish law 

according to which tho intention of the accused at the time ot f 

sion of property is only taken into account. If the intention was not dis o ^ 
when the possession was obtained, subsequent change of intention does 

.• . Explanation 2 empfiasires the difference between 


■ ■ . ^ the property should he ahown to have been 

appropriated or converted to his own use by the accused. The 
of the property is not sufficient for proving the charge without sometmng t 
Cate the appropriation or conversion.^though Jong possession 
to find t' • ■ ■ ■ ' ■ , '.' . 

of anyc- * ' . ' ' ' * *' ■ ■ • ^ . 

didany • »■' ' • . _ _ ' 

to raise ■ ■ ' • ' 

pSt™ proof of tlii»»ort qmte dear, illustration (a) shows ‘!!“YJ’oKrtSa'’w 
a rapeo. whose owner is not icnown. is not an oSence. 'faU 

shows that tho finding of a purse with money talonging to an ’ «, 

an ofience.but tho ■appro^riattonof it to the finder's own users necessary 

““Ifrarding to the English law Innocent taldng followed by 
' to snhsequent change of intention, h a dvil w/oag but not an o» 

'! » Pet Nottis aod Ohoae, JJ., in Magirxm ^ 

3SS.40<1 ?. R. No.IIcfim - 

flSSS) 12 49,60. 
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Theft tnd Crimintl mlsippropriition.—In theft the object of tho offender always 
is to take property which is in the possession of o person out of that person's posses¬ 
sion ; and the offence is complete ns soon as the offender ha.s moved the property 
in onler ton dishonest taknng of it. In criminal misappropriation, there is not 
necessarily an inv.^«^on of the possession of another person hy an attempt to lake 
from him that which ho possesses. The offender is already in possession of the 
property; and is either lawfully in possession of it, because either he has found it 
or is a just owner of it, or his possession, if not strictly lawful, is not punishable ns 
an offence because he has acquired it under some mistaken notion of right in him¬ 
self or of consent given by another. 

Ingredients.—The section requires— 

1. Dishonest misappropriation nr conversion of property for a person’s own 

ti«e. 

2. Such property must be moveable. 

1. 'Dishonestly misappropriates or converts (o his own use.'—"In order to 
be dishonest the property must be misappropriated or converted *witli the intention 
of causing wrongful gain to one person, or wrongful loss to another,’ that is, with 
the intention to cause gain by unlawful means of property to which the person 
gaining it is not legally entitled, or the loss by unlawful means of property to which 
the person losing it is legally entitled. The gain orloss of property, and the gain or 
loss of the possession of property are not necessarily identical things, and the 
distinction is especially clear when the loss of possession is only temporary, and is 
intended by the person who causes such loss to be temporary only. ^\Tien there is 
no intention to cause wrongful gain or wrongful loss of property, and merely an 
intention to deprive the owner temporarily of the use of property, dishonesty is not 
made out.” * The offence is complete if the conversion is done with the intention 
of causing wrongful gam to the offender, irrespective of any loss which may ensue 
to any other person. The offence does not dc^nd on the consequence which has 
ensued, but only on the act which has been done.* A svrong opinion that the 
accused was justified in keeping the thing docs not constitute this offence.* 

‘ Dbhoncstly mbipproprlates.'—The verb ‘to appropriate’ in this connection means 
sotting apart for, or assigning to, a particular person or use; and to ' misappro- 
priate’means to set apart for or assign to the wrong 
act must be done dishonestly. * The word‘misapproj • . . • 

and in the explanations to the section replaced by • 

to his own use,” which seems equivalent to "setting apart for his own nse to the 
exclusion of others.” It does not, of course, follow from thb that setting apart 

by one person for the use-----^ 

not a misappropriation. 

over to a sweeper girl, th ' • ’ ■ 

latter that the necklet belonged to ajat of his acquaintance and thus got possession 
of it from her. On enquiry by a Police Constable a few hours later, he repeated the 
representations but afterwards gave up the necklet. These representations were 
found to be untrue to the knowledge of the accused. It was held that the accused 
had committed this offence.* 


‘Converts to Ws own me-'—Thero must be actual conversion of the thinu 
appropriated to the use of some person other than the person entitled thereto 

‘‘ “ possession, it tras 

held that he could not be convicted of cnimnal misappropriation.* Similarly, 


* Per Plowden, J., in Jkandu, (1886) P. R 
So. 27 of 1886. 

* Simhaehalam y. Rati Kania Laha, (19171 

21 a W, N. 673. . 

* Khanderaa, (1894) O. R. Xo. 30 of 1894, 

106 


Uorep. O. C. 700. 

• JMan (1015) 13 A. L. J. R. 1131 

• •fnandu, Bup. 

• AMool, (1868) 10 W. R, (CV.) 23.A. 
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whore tte nooMoa {onnaftpmc on ttojavcmontoto tcmpto in a crowded 


coiight a strayerl sheep intenrW for sacrifico anil on his transfer, fro'm'the tUna tl! 
which ho was attacheil, In another (Wa ho took it with him there, it was heW 
that it was siimcient ovu?p,ucc of <?w?ionoaty. * 

2. ‘^Any moveable property.*—Tbo mwappropriation must bo o{ 'moveable 
property. Aa to tho meaning of this expression, boo s. 22, supra. 

There cannot bo any criminal misappropriation with regard to immoveable 
pro3)erty, 

A hull Ect at largo in accordance with a Hindu religious iisage is not 'property' 
of any one, andnot the subject, of ownerabip by any person, as the originarowner 
_ ■ ’■ .'* * ’ •* *’ ‘ ■'■'■m tho beast its freedom 

■ •- • ‘ : •Bubjtctofcriminalm^' 

^ _ •' . • .■ ittention from the cow- 

■ ■ ■ ^ • *•. . I • • him by direction of his 

employers, and is not used for breeding purposes without their permission being 
asked, is not inconsistent with a total surrender by those who set it at liberty of 
nil their rights as proprictora. * 

The offence of criminal misappropriation is committed, either permanently 
or for a time, of property which is already Nvitbout wrong in the possession of tlip 
offender. The dishonest intention to appropriate the property of another« com 
mon to theft and to criminal misappropriation. But this intention, whicli in theft 
is Bufilciently manifested by a moving of tlio property, must in the other offence 
be carried into action by an actual misappropriation or conversion, * 

Temple property.—-The property of an idol or a temple must be used for the 
purposes of that idol or temple: any other use will bo a malveiaation of that 
property, and, if dishonest, will anxou'nt to criminal misappiopriation. ® 

Retention of money paid by mislaka—Whero money is paM to a person by 
mistake, and such person, either at the time of receipt or at any time subseqacntiy, 
discovers tlie mistake, .and deternunes to appropriate the money, that ])ergon » 
guilty of criminal misappropriation.’ In England, the law is doubtful on tma 
point. * 

Joint property.—Where the accused is interested in the property jointly with 
others, ha is not necessarily guUty of a criminal act if he tahes possession of it, an 
disposes of it.® But joint property might be criminally misappropriated. 
co-parcener in a joint Hindu family having before division a right in or to ao? ' 
fie/ah^inan/p. ' - .^ 

misappropriation ■ ■ , S member 

accounts have bcv.» —-w. . . • . t-, 

may be liable to a charge of misappropriation, if, after a division oi 
taken place, and the share of each member of the family has 
is found that the manager has wrongfully applied to bis own use the share 


. » PAwman. (1907) P. B. No. 11 of 1008. 

* Sawi Jt/alloA, (1918) 17 A. B. J. B. 146; 
I tJ. B.L. B. 88. 

' » (1SA5) S AJ}. fl887)9 

All. 348. 

* jipToeeh Chunder Sartn^al v, I/irtt AJon* 
(1600)17 Cal. 852. 

‘ >1. & M. .350 

* ffadffCii/ya v. roini S'iddAej^eart (1897) 
Vnrop.Cr.C, 919. 


- — . fic^nivK W.P.47X ^ 

. a C R. 

yiotrerf 

Portuffy CAwm CiMtertvav. 
W.n.(Cr.}}3. „ 

»» pU(a,(188I) 1 A. 1\. N. 89. 

** (1880) 1 Weir 453. 
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belongs to one of the other co-parceners; but so long as no account of produce or 
money has been takeji, or the shares ascertained, no member of an undivided Hindu 
family has the right to claim any particular share or property as his separate pro¬ 
perty, and no prosecution against the manager for misappropriation would He. 
The mere fact that there has been a general agreement to divide does not entitle 
one of the co-parceners to claim any defined portion of the estate, nor does it even 
enable him to say that he is entitled to any particular quantum in an isolated item 
of the property; until division, the law entrusts the property to the manager.” ^ 
Explanation 1.—” This explanation refers only to cases in which there is 
a ‘ dishonest misappropriation,’ and explains that the section includes temporary 
as well as permanent misappropriation of that description. It does not extend 
the section so as to include not only cases of wrongful gain or loss of property, but 
also cases of wrongful gain or lo.ss of the possession of property, as distinct from 
gain or loss of the property itself.” * 

A servant, who misappropriates his master’s property with the intention of 
restoring it after a time, ought to be punished. He has no more right to steal bis 
master’s property for a time than for ever. It is no answer for a trustee who 
misappropriates his trust property to say that he intended to put it back again. 
The fact is that when once a man makes auay with property in this way, it generally 
happens that he never has the means of making restitution. So with regard to the 
thief, the probability is that when he steals another’s property he will never change 
his mind about restoring the same to the owner.® 

Explanation 2,—There can be no criminal misappropriation of things which 
have actually been abandoned.* The property must have its owner to render a 
person guilty of misappropriating it. 

Where property is cast away or abandoned, any one finding and faking it 
acquires a riglit to it which will bo pood even as ag.ainst the former owner, if the 
latter should bo minded to resume it, but that, when a thing is accidentally lost, 
the property is not divc-sted, hut remains in the owner w ho loses it. * 

Property found drilling In a rlrer.—The accused found two logs of wood drifting 
ill a river during a high flood and took possession of them. The legs were left by 
the accused in front of his house iinuswl and c.xposisl for several months. It was 
hold that a conviction under this section could not he upheld.® 

Lost property.—Where the accused found a gold mohur on an open jilain, and 
sold it the next day to a shrofi for the full value and appropriated the sale-proceeds, 
it was held that, in the absence of any information os to the circumstances under 
which the coin was lost, and as it was not impossible that tbo property in tho coin 
Jiad been abandoned by the original owner, the accused could net bo convicted of 
eriniinal misappropriation.’ A person who takes posjc.'tsion of ]>roperty which 
the rightful owner has lost is guilty of criminal misappropriation if ho apj>ropriate<» 
or couverfs such property to his own use.® 

Treasure trore. —A person who found money from a piece of land purthased by 
him and appropriated it to his own use was held not to have committed thl- offence * 
In England the law seems to bt this: If a man find poods that have been 
actually lost, op are reasonably supposed by him to have been lost, and appropriate.s 
them with intent to take the entire dominion over them, really believing when he 
take-s them that the owner cannot be found, it is not larceny. But if he take them 

‘ 1 Weir 4X1(454) 

* Per rinwUm, J , m JAnn'fr, P. R 
Sc.gToflSSr,, 

* P. U r, rtCl. p 1270 

« iinniIXM. (ISVi) 8 .Ml. 51 ; (IRH7) 

t» AIL SIR : rJwKJrr t ll,rm 

J'loniat, (IsOO) IT 0*1. M2; (1*‘'<3) U* 


lM>m ziz. 


• CryfMlRCR) 1. R. I C. C. P.. 130. 

• (IkRS) 1 Weir 45.7. 

’ .Viti. tjp .S,-.. Vkityiam. (1007) p, R, 
N'o. Ilof IOOh ‘ 

• .V^.VireZa«,(15]6) iq agj 

• CLW (I RCs) I’orep. Cr. C, R, 
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with tho liko intent though lost» or tcasonably supposed to bo lost but Teasonably 
bolioving that tho owner can bo found, it is larceny." * ' 

Tho law with regard to tho findor of tho lost property docs not aijply to the 
case of property of a passenger accidentally loft in a railway carriage, and found 
there by a servant of tho company.* 

The possessor of land is gcnorally entitled, os against tho finder, to chattels 
found in tho land.* 

CASES. 


^ Dishonest inieniion necessary,—The accused was found riding on a mare 
which had strayed away from the possession of its owner. The day after ho was 
found riding lie confessed that lie liad found the niaro hobbled, had unfastened 
tho rope and used it as a bridlo, had mounted tho marc intending to rido her to his 
house and to loose her when he reached his house. Subsequently be stated before 
tho Slagistrato that his intention waa to ^ !■ 

Ho was convicted under this section. It ■ . .. 

for it could not be assumed that the int.'■ 

subsequent statement being attributable to fear did not affect tho question of the 
accused’s guilt. ^ The accused, who had lost his buffalo some time bade, found a 
buffalo very much resembling his own entering into his house and tied her in on 
an open verandah which overlooked a public joad and refused to permit the com* 
plainant, who claimed tho buffalo as his, to removo the same. It was held that the 
essential cloment of a dishonest intention to make up tho offencowas wanting.^ 
‘Whore tho accused removed posts and shutters for firewood from a hoiue which 
they hclioved was deserted, it was held that they did not commie criminal mis¬ 
appropriation for there was no dishonesty in the act.* Where the'accused took 
certain hides from the prosecutrix, but refused to pay for them on the ^and 
that she owed a sum to him, it was held that he had not committed this offence* 
Claim of right.—A servant, who retained in his hands money which he was 
authorised to collect and which he did collect from tho debtor of his maater, because 
money was duo to him as wages, was held guilty of criminal mJBappropriation, 
Servant misappropriating money received on behalf efhis master.—IVhefe the 
accused, a Government servant, whose duty it was to receive certain monies snu 
to pay them into the treasury on receipt, admitted that he had retained 
of money in his possession for several months, but on fearing detection ho paid the 

. . ’ * ■ -t-tbotimoinhisbookswithaviewtoavert 

. • . village tornom, received money from the 

; ■ . • - . • . • remitting it to the Public Treasury, bu 

omitted to do so until after an inquiry had been held into arrears dueoyra® 
villagers^* it was held that this offence was committed. 

Secreting letters.—The accused, a ec^nt^m the 


;. .... . • attempt to commit dishonest 

misappropriationofproporty and of theft.*-* * 

A letter addressed to "VY was handed by a postman to W, who 
in a room in the occupation of H. TY read the letter, and put it on a ta 


I Per Park, B., in Tiittrftoni. (1849) 18 
L. C.) N.^8. J40.144.^ 

Y. SAafntan, 

. .1. No. 28 of 

« . . , . 

» Duvrla JJw V. A'araJimnafu JIbhw, 

(1&23).44 JL J* j. 128. 


• A’oirfam SmjJ, (19IM) 10 ^ 

r Boyjtuw. Mocehtt, {1S72) 17 IV. H. (CV.) 

”■< B,■«<««. Hay. (1860111 W. (&.) 

1 - . '»Boa» ip-lfad. 49; Ao* 

***'■,, ' VVir455. 

■■ •• ■ 
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room and left it there. H took the letter, and suhscqucntly attempted to file it 
as an exhibit attached to an afiidaWt made by him in a suit for judicial separation 
between W and his wife, for the purpose, os he afterwards stated, " of strengthening 
Mrs. W’s case and of improving his own position.” The Court, however, refused to 
receive the letter. It was held that in the circumstances H could not be convicted 
of dishonest misappropriation of property with respect to his retention of the 
letter. ^ 

Harvesting crops under an attachment.—A judgment-debtor, whoso standing 
crops were attached, harvested them while the attachment was in force. It was 
held that he had committed this offence.* 

Exchanging of railway tickets.—A and B were about to travel by the same train 
from Benares City. A had a ticket for Ajudliia. B had two tickets for Benares 
Cantonment. A voluntarily handed over her ticket to B in order that ho might 
tell her if it was right. B, under the pretence of returning A’s ticket substituted 
therefor one of his own, and kept A’s ticket. It was held that the offence commit¬ 
ted by B was that of criminal misappropriation rather than that of cheating. * 

English cases.—A person purchased, at a public auction, a bureau in which 
he afterwards discovore<l, inn secret drawer, a purse containing money, which he 
appropriated to hU own use. At the time of the sale no person know that the bureau 
contained anything whatever. It was held that if the buyer had express notice 
that the bureau alone, and not its contents, If any, was sold to him ; or if he had no 
■ ’ *■ “ '.sold, the abstrac- 

b 

a* , ; ,. . ♦ . . * • . 

discovered money m a secret drawer of it, which he, unnecessarily as to its repair, 
breaks open, and converts the money to his own use, it is a felonious taking of the 
property, unless it appear that he md it with intention to restore it to its right 
owner. * A servant indicted for stealing bank-notes, the property of her master, 
in bis dwelling-house, set up, as bee defence, that she found them in the passage, 
and not knowing to whom they belonged, kept them to see if they were advertised. 
It was held that she ought to have inquired of ber master whether they were his 
notes or not, and that not having done so, but having taken them away from the 
house, she was guilty of stealing them. * The prisoner stole some iron from a canal, 
in which it was found when the canal was in process of being cleaned. In an indict¬ 
ment against him for stealiugtbc iron, it was held that the proprietors of the canal 
had a sufficient property in the iron co justify olI(^ing of the property to be in them. 

PRACTICE. 

Evidence.—Prove (I) that the property in question is moveable property. 

(2) That the accused misappropriated it or converted it to his own use. 

(3) That he did so dishonestly- ® 

See the Indian Evidence Act, s. 14, ill. (6). 

'When a case comes under the second Explanation it should be ascertained 
whether the person accused had reasonable belief that the owner could be found, 
by evidence of hU previous acquaintance with the ownership of the particular chat¬ 
tel theplace where it is found, or the natureof the marksuponit. In some cases 
It would bo apparent, in others appear, only after examination. It would probably 
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he prosunicd that tUo taker would c-xurnine tlio chattel as un honest man ought 
to do at tho time of taking it, and if ho did not restoro it to the owner the jury might 
eoncludo that ho took it, when ho took complete possessioti of it.» 

The more fact that tho prosecutor gave tho prisoner time to make out his 
atTOUjits and pay tho halauce duo docs not vitioto a conviction for dishonest mis¬ 
appropriation, or show that tho matter is one for civil Courts only.* 

Procedure.—^Not cognizahle—AVarraiit-—Bailable—Compoundoblo when per¬ 
mission is given by tho Court before which the i»tosccution is pendiDg—Triable 
by any Ifagistrato. 

In a case of complaint under this section, it is open to a Magistrate in case of 
^loubt to hold an in^iuiry under b. 202 of tho Criminal Procedure Code before 
summoning tho accused in order to find out whether a j/fima/acie case was made 
out or whether tho accused should bo summoned or not, ® 


Venue»—Tho offence of criuiinal misappropriation may be inquired into or 
tried by a Court within the local limits of whoso jurisdiction any part of tho property 
which is tho subject of tho oflenco was received or retained by the accused person, 
or tho oflenco was committed, '* 


Separate offences.—The appropriation of each separate item of money wth 
which a person is entrusted is a separate ofTeneo, and tho facts connected with jt 
should form the subject of a separate cnimry. The duty of a committing officer m 
such a cose is to select certain ^tinct items, to frame nis charges upon them, and 
to adduce evidence specially ujion those items.® 

Joinder of charges.—^Vbon two persons arc inijdicatcd in a case of crinnual 
• ..... • ..j*i -* gjjjjj oj ^ojjcy, the charges against 

• . .• • . .and of abetment b the other feewusy 

. n bo guilty of misappiopnation of tuc 

samo sum of money. It is aho open to tho Court to frame charges agavnst eac 
of them in tho altcruativo, t.e., of misappropriation or of abetment. 

Chatgt.—When the accused is charged with crimbal breach of 

■ ■ ■ ' , ’ ' “IS 


riattioulax items or exact dates, and the charge so framed ehall be deeiaea to ‘j 
charge of one offence withm tho tneanmg of s, 234 ; Provided that tne 
bciuded between the first and. last of auch dates shall not exceed one year. 


The charge should run aa follows, .j^g 
I {Rcrntc and office of Magistrate, etc.), hereby charge you (naoic o/ 

rtary™n;t.out th^aayof—. . dtotiv 

cd \pr converted to your own use) cortom property, “eiWjhr j 

and thereby committed an offence punishable under s. 403 of , . grgjfon 
Code, and witbm my cognizance [or withm tho cognizance of tho bo 
(or the High Court)]. . . , j,. 

And I hereby direct that you be tried (by the said Court atses 
Magistrate omit these tcords)] on the said charge.* 


» Thurbmn, { 1840) 18 L. .1. (5L C.) N. C. UO 
5 Sre€lant Sistras. (1866) 6 W. R. (Cr.) 66. 
» M V. Sarjoo Sav, (1920) 3 

U, r> L. B. (P-) 9- 

* CJrimioai Procedure Code, a. 181 (3).. 


• CktfUr, (1871) Jf. 

• amcnr KarantytlOl^} IQC. 

f rViminal 7’roc«}ure 

• Vide Mutt'J Chtrn > 

14 W. li <Cr,) JS. : ■ - 
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404. Wiiocvcr dishonestly misappropriates* or converts to 
y„honwt nils, his own use property knowing that such property 
appropriation of pro. was in tliG posscssion’ of a deceased person at the 
d^wL(5’*j?non it of person’s decease, and has not since 

the iirao of hi* hcoii in tlio posscssiou of any person legally 
entitled to such possession, shall bo punished uitii 
imprisonment of cither description for a term wliich may extend 
to three years, and shall also be liable to line ; and, if the olfender 
at the time of such person’s decease was employed by him as a clerk 
or servant, the imprisonment may extend to seven years. 

ILLUSTlLVnoX. 

7. dies lu possession of furniture and money. His servant A, before the money 
comes into the possession of any person entitled to such posses'^ion, dWioncstly 
mis.ippropriatc3 it. A has committed the offenee dcfinctl in this section. 

COMMENT. 

This section relates to a description of projicrty peculiarly needing protection. 
The offence consists in the pillaging of moveable property during the interval 
which elapses between the time when the possessor of the property dies, and the 
time when it comes into the possession of some person or officer authorized to take 
charge of it.* 

The section is intended only to punish servants and strangers who could 
possibly have no right to, or interest in, the effects of a dead man and who mis¬ 
appropriated such effects but not to punish near relations who take possession of 
and deal wth the deceased’s effects under a claim of independent ownership or n 
claim to succeed as heir to the deceased.* 

1. * Dishonestly mlsapproprUtes.*—A person may commit the offence of 
dishonest misappropriation of property possessed by a deceased person at the time 
of his death by dishonestly misappropriating the money entrusted to him although he 
doesnotbriugsuchmoncytohisownuse.’ As to the meaning of ‘dishonestly,’ 
sec s. 24, svL'pra. 

2. ‘ Property.*—The word * property ’ in this section does not refer to immove- 
x able property, but only to moveable property. Hence, where a person was convicted 

of misappropriating the house of a deceased |)erson the conviction was annulled.* 
See 8. 22, supra, as to the meaning of ‘ moveable property * 

3. * Possession.*—See s. 27, supra. 

PRACTICE. 

Evidence.—Under this section all the elements required to constitute the offence 
of criminal misappropriation in respect of a person who is alive will be necessary.® 
Prove (1) that the property in question is moveable property. 

(2) That it was in the possession of a deceased person at the time of his death. 

(3) That it was not thereafter in the possession of any person legally entitled 
to its possession. 

(4) That the accused misappropriated it or converted it to his own use. 

(5) That he did so dishonestly. ® 


* .M. & M. 364. 

* Karri J/anyarfu, [1014] JI. W. N. 791. 

* Enayet Ilosstm, (18C9) II W. B. (Cr.) 1 j 
A’oim Chutider Strear, (1809) 12 W. R. (Cr.) 
30. 

* Girdho* Dhnrvmdaa, (18U9) 6 B. 11. (i 


a) 33; Jvgioicn Sinha, (1805) 23 Cat 

• JITo&is Ckundtr Strear, sup. 

• F«fee. 24,snp. 
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owner’s deeth, employed by him “ g ^ Not compoundable’-Tri- 

.,,, “• “ •'"' 
class. • \ l.prebv charge you (name 0/ 

Charge.-I («<"«<= #“ MagMe. etc.,) hereby B 

‘'"“S‘'’y:u'tTrTbo«t the-Klay ot—. 

piiated [or converted to your »™ decSstd’person, at the time of the 

• 405 . moover lieing 


iver beinc ^Avpr ■property» 

petty. ^“^rot conveits to his 

Criminal breach of gislionestly Msapptopmtes „seS ot 

trust. . own use that T>wperty. “ j^^tion of law ?«>• 

aisposos of that property tocharbcA. 0^ 

scribing the rnode in^uoh ho has touclu^B 

legal contract, f^T'f “VTor wilfully suffers any other P 

rixnsTBATioNs. dishonestly 

.dishonestly sells the goods, A . 


3.?i4:F»-sSs:5‘S"Ssf£nS^ 

, ■ ieegabduotf?: 

■ ■ 

ntiticdtolne 

ItddishouM'O' 

not oom™«^^ cr^'o , ^ th^ Ooverument. 

aw.or bound byaeontra.^^^^^^^^^ 
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into a certain treasury all the public money which he holds. A dishonestly appro¬ 
priates the money. A has committed criminal breoch of trust. 

(/) A, a carrier, isentrustedby Z with property to be carried by land or by 
water. A dishonestly misappropriates the property. A has committed criminal 
breach of trust. 

406. '\^^loeve^ commits criminal breach of trust shall be 
puniflhment f o r pt^^ished trith imprisonment of either description 
criminal breach of for a term tvhich may extend to three years, or 
with fine, or tvith both. 

C 0 5f M E N T. 

To constitute the offence of criminal breach of trust, there must be dishonest 
misappropriation by a person in whom confidence is placed as to the custody or 
management of the property in respect of which the breach of trust is charged.* 
The offence of criminal breach of trust closely resembles tho offence of embezzle¬ 
ment under the English law. 

Scope.—The terms of the section arc \'ery wide. It applies to one who is in 
any manner entrusted with property or dominion over property. The section 
does not require that the trust should be in furtherance of any lawful object. The 
section then provides, inter alia, that if such a person dishonestly misappropriates 
or converts to bis own use the property entrusted to him, he commits criminal 
breach of trust. This part of the definition is complete in itself. It has no reference 
to the provisions as to disposal in violation of a direction of law, or of a legal con¬ 
tract. There arc separate ways in which criminal breach of trust may be commit¬ 
ted. * Tho section embraces the cases of all those offenders not specifically provided 
for in ss. 407, 408 and 409. Offences committed by trustees with regard to trust 
property fall within the pur\-icw of this eection. 

Criminal Misappropriation and Criminal Breach of Trust.—In criminal mis- 
appropriation the property comes into the po.^8cssion of the offender by some 
casuahy or otherwise, and he aftcrwonls misappropriates it. Inlho case of cri¬ 
minal broach of trust the offender is lawfully entrusted with the property and he 
dishonestly misappropriates the same, or wilfully suffers any other person to do 
80 , instead of discharging the trust attached to it. 

Ingredients.—The eection requires— 

1. Entrusting any person with property or with any dominion over property. 


2. The person entrusted (a) -*'*’ •• . or converting to 

his own use that property; or (6) ' ’ : * • • ■ of that property 

or wilfully suffering any other jjcrs ' * • • •• ' 


(i) of any direction of law prescribing the mode m which such trust is to 
b<* discharged, or 

(ii) of any legal contract made touching tho discharge of such trust. 

1. * Entrusted with property, or dominion over property.*—It is an essential 
condition under this section that the property winch is the Bubject-matter of the 
section must have been entrusted to a person. \' trust ’ of some Lind is necei«arv. 

* trust ’ 18 an obligation annexed to the ownership ol property, and arising 
out of a confidence rej>o<ed in and accepted by the owner or declared and accepted 
by him, for tho benefit of another, or of another and the owner.* Hence, where 
there is no original confidence, there i«iiotrc«t, and a misappropriation, if punbh- 
able at all, will he under s 403 


‘ f««er Ck\ttirT GLox i’«!n 

10 W. n. {Vt ) sy; Xo ifngkrr». 
lltV3) lO lluno* L. II. llO. (IW3) | U. B. H 
107 


tP.c.iv. 

« .Yfs r<. (UOl) 2 1. B. Ii. S16. r. a. 
• IwlMiaTrtBU Act, 11 of 3. 
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• “"“'‘Ell <0 incIiRlo trustees of every, 

t • V t»osc wlio arc such, not only by reason of sorao employment for 

^Inoh they receive remuneration, but by reason of some trust constituted by 
express deed, or even by mere implication of la^v, though the ofilcc may be gratui-. 
tous.^ It also includes the enso of a person who commits this offence by misappro% 
printion of property to the advantage of a third person. ^ " 

AV here the comjiloinant entrusted the accused with his property in order to 
prevent it from being taken in execution of a decree that might be passed against 
him, it Was held tliat tliat was not a legal defence to a charge under this section, 
when tile accused had misapjwopriatcd the property (or his own use. * ■ 

The trust may not be legal or in furthoranco of a lawful object. But if there 
is no trust there will bo no oflonco under this section. Thus, a person who takes 
a sum of money hy way of a loan ia not entrusted with any property.® But a 
servant who obtains money bj’ false pretences from his master for using it in a 
particular way may bo guilty of criminal breach of trust. AVhero the accused, a 
servant of n company, misappropriated a largo sum of money made up of amounts 
which ho received from the manager at various times on the false pretence that 
they were required for paying coolies, it was held that ho was guilty of criminal 
breach of trust, AVhen ho received the money he did so ns the servant of the 
company f, --f in a narticular 

way. He*. : , . • ’ . : 

self amoui... , I ’ ‘ • ‘ . * *. • • 

present ot the time of the receipt of the money was immaterial. ^ , ■ 

Were breach of contract is not made synonymous with criminal breach of 
trust. In all cases given in the illustration to s. 305 in which the person is said to 
have committed the offence, the property in respect of which it is said to have been 
committed is property of another person, or property of which the offender was not 
the beneficial owner,"^altbough in one ease, that of the executor, ho had the lepl 
title. The property in respect of which criminal breach of trust can bo . 

must bo either the property of some person other than the person accused, , 
the beneficial interest in or ownership of it, must be in some other person 
offender must hold such property on trust for such other person or m 
ior his benefit. ® Moneys advanced to a broker for the specified purpose of pure 
and supply of paddy with the agreement that the broker is to suffer themss^or^g^ 
the profit by a fall or rise in market price cannot be said to be „j,j 

within the meaning of this section, although by the agreement the company 
itself to take delivery of the paddy purchased and an express trust was dee 
regard to the amounts advanced. The accused entered into an 'agree 
with the complainant company under which ho received Rs. 4,COO by ® 

vanco and undertook to employ the money in the purchase jjold 

to it. There were stipulations in the agreement , rr .i. * nf lo wag 

the money in trust for tho company and that tl . 

paddy purchased therewith was to remam with '. • _ 

were, however, inconsistent with other clauses of the agreement w i 

• for any loss of either paddy or money, wnai 

jre was no real trust and that the accused 

in failing to devote the money to tho pure 

and transport of pady. •* , , And on 

The cornplainant owed money to the accused on ^ 
a certain day went to their house and paid the amount settled as di 


^ yobin Chuvder Sirrar, (1869) 12 W. R. 
(Cr.) 39. 

* CAinjin Karuppa ilttppan, (1889) 1 wwr 
•163. 

* Wong Yont Main, (1011) 0 L. B. B. 46. 

* Thtophilns Itamappa, (1911) 22 M. L J. 


Ml in Uoh Chong tfc Co. t. Tha Ao Do, 
7L.B.B. 16,F. B. ^ 

• Do Ywl, (lOH) 7 L B. 3,S. 
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faction of the bond. An endorsement o! payment was made on the back of the 
bond by one of the witnesses for the proseention and tho accused went inside 
their house with the bond and money aapng that ther would keep the money 
and return the bond, but they did not come back that day and afterwards denied 
the receipt of the money. It was held that on the facta there was no trust which 
could bring the case within the terms of thb section. * 

* Property ’ referred to in this section must be moveable property. Criminal 
breach of trust cannot bo committed in respect of immoveable property. Tho 
accused was a Jemadar of an indigo factory and in such capacity was entrusted 
with dominion over certain plots of zerait land. Ilis duty was to see that tho 
plots were cultivated with indiso, but ho knowingly allowed them to bo cultivated 
with other crop«. It was held that the accused was not guilty of criminal breach 
of trust.* 

This section doe.snot cover misappropriation by a person of the salo'proccods 
of tho property entrusted to him. * 

A cancelled cheque falls within tho term ‘ property ’. The question of tho 
value of the property in respect of which the breach of trust is committed is, except 
so far as s. 95 of the Code is concerned, quite immaterial.* 

An association not expressly sanctioned by law, yet not criminal, is not in* 
capabale of holding any property at all.® 

‘DoaVnion tssT ptoptrty.’—The property regarding which tho oflence is alleged 
to bare been committed must have been ‘ entrusted ’ to the accused or ho must 
have * dominion over ’ it. Where it is the duty of a Municipal Water Works 
Inspector to supervise and cheque tho distribution of water from the Municipal 
water-works, ho has dominion over the water belonging to bis employers. If ho 
deliberately misappropriates such water for his own use or for the use of his 
tenants for which he pays no tax and gives no information to his employers he is 
guilty of criminal breach of trust.* 

If a mortgagor in possession, who is entrusted with the dominion over the 
mortgaged property by the mortgagee in whom the property is in a mortgage in 
the English form, wilfully defaults and causes the property to bo sold for arrears 
of Government revenue for the purpose of defrauding the mortgagee, and purchases 
it henami, he is liable to be punished for this offence.* The accused hypothecated 
to the complainant by a written contract all his claims as a contractor against 
Government in respect of work done and materials supplied to tho Executive 
Engineer, and undertook regularly and without fail to convey and make over to 
the complainant all cheques drawn by the Executive Engineer in his favour, and, 
subsequently, in violation of the said contract, cashed two such cheques and, 
appropriated the proceeds. It was held that the accused had committed criminal 
breach of trust.® 

Partner.—The words of the section are wide enough to include the case of 
a partner, if it be proved that he was in fact entrusted with the partnership property, 
or with a dominion over it, and had dishonestly misappropriated it or converted it 
to his own use.* A partner is entitled to be called upon for an account of the 
expenditure of the money, which he has rcceh'ed, and it is open to him to spend 

> Golam Uoaaatn, (1917) 22 C. W. N 1005. 

* Jtttfjown SinJia. (V895) 23 Cal. 372; BAoyn 
r»«Anu, (1897) Cr. R. No. 3C o( 1897, Unrep 
Cr. C. 928 ; Cr. Rav. Case No. 779 of 1924 

J T 


• ShuduthnyBi9it$hvTia»\\Agama Vutru 

IT T« T> »T» 


Bhvdarmvll Mancari v. Eamehander ilarvari 
(1920) 1 P. L. T. 127 ; Edmund BalU. (1871) 

L.R laaR. S28;7’anW,bmv 
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■ If, instead of denying the appropriation of property, the accused, in rendering 
his account, admits the appropnation, alleging a right in himself, no matter ho^ 
unfounded, or setting up an excuse, no matter how frivolous, this oflcnce will not 
be committed.! Bare refusal by the accused to allow the removal of a box Je/t 
in his house by the complainant, unless some debt due to him by the complainant 
was 2 iaid, is held not to amount to a criminal breach of trust-. 

‘Misappropriates.*—“ There may be appropriation by a mental act uitbout 
any actual expenditure of the money thus appropriated. The fact that the money 
has not been expended is a circumstance to be taken into account as evidence in 
favour of the view that there has been no mental appropriation,’ but the circum* 
stance is not. conclusive that there has been no such appropriation. Again, the 
mental appropriation must be established by some overt and visible act, but 
actual expenditure of the money is not the only proof of it.”* 


Dishonest conversion.—Where a Magistrate made over a pony, which had 
been condemned by the Municipal authorities as unfit for work, to a person pro¬ 
fessing to be the Secretary of a Society for the maintenance of incurable animals, 
and as such Secretary agreed to take charge of the pony, but afterwards sold it to 
an eka driver, * this offence was held to hav© been committed. 

A lady wishing to got a railway ticket, finding a crowd at the pay-placc at 
the station, asked the accused, who was nearer into the pay-place to get a ticket 
for her, and handed him a sovereign to pay for it. The price of the ticket wa? ]0^. 
He took it, intending to steal it, and instead of getting the ticket iramediofeiy ran 
away with the money. It was held that he was guilty of larceny at common law, 
as the lady being present retained the dominion and possession, in point of law, 
'after she had handed it to him for the intended purpose.* , . , 

Where the accused asked for a gold Mohat from the complainant w order 
that he might play with the child who was weeping, using the Mobar as ? 
thing, and subsequently misappropriated it, it was held that he was guilty w 
criminal breach of trust.* „ 

Where a municipal board undertakes house scavenging by means of ^*^**®^‘ 
ary sweepers,” the rubbish and night-soil collected by the sweepers is the prope y 
of the board. Hence, where a sanitary inspector, having induced the 
deposit the matter collected by them in a place other than that prescribed , 
board, thereafter sold it for his own benefit, it was held that ho was guilty of cri 


breach of trust.’ 

Stake-holder .—A stake-holder, who misappropriates to his own use the sta 'cs 
deposited with him for a wager, is guilty of criminal breach of trust. * 

2-b. ‘ Dishonestly uses or disposes of that property in violation of 
of law.. .or of any legal contract.. .touching the discharge of such trust. 
of property comes within this definition when such user causes subrtanxi 
appreciable loss to the owner of tho property or goin to the occused. i.Ufruo 
a printer of certain blocks entrusted to him to print the complamant s ^ ^ of 

for the purpose of printing a rival firm’s catalogue amounts to crimina 
trust.» But tho Madras High Court has held that for either J*,, L® t out 

the property must bo lost to the owner or the owner must be p, 

of it. The deterioration of an article, such os a turban, by use. is, accoruin^ 


* JoAn A’omaw, (184S) C«r. & M. 501. 

* AdiMraytna lyrr, (1007) 17 M. I* A. 
413. 

* Per nowdrn, J., in Kttho Ram, (1S89) 
P, P. Xo. SS of IS.S9. 

* Cij*n1 1 A. V>. K. 107- 

* G<r<r^ (ll«'^2) 32 J. (Jf. G) 

53. 


. A-.mi, (lOlW > U- 

* I/ori Lai, (IMS) 4.5 ■© puna* 

• rr,(lW>l)2 u II. n 2‘ Vj; (^1) 

U B. 218 . r. orerrulms PaTrt 
N «r. 1 a ih luO. . 

• Ktthth Chandri ‘ ^ 

i’tvytt, (HOI ) « f‘- " • 
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opinion, not such n lo^s of pro]><?rty (o its owner, nnrl the wrongful honcficial uso 
of property hy the accu'cfl is not such n gain to him.* 

Wilful cmhilon to account.—If a person receives money whicli ho is bound to 
. occoimt for nn<l does not do so, he commits this offence, although no precise timo 
can ho Axed at which it was his duty to pay over the money. * “ AVhcrc money is 
entrusted for a particular purposo, the owner cannot know that it has been mis* 
appropriated until the person to whom it has been entrusted fails to account for it. 
On the other hand, when the latter fails to account for the money entrusted to 
him, the owner naturally comes to the conclusion that ho has dishonestly misappro- 
j'riated it. Whether a civil suit for account docs or docs not lie, and whether the 
complainant or informant has or has not been led to institute criminal proceedings, 
merely hcc.au^c ho has not got an account, arc imnwtcrial. The question is whether 
the facts constitute the offence defined in this section.”* 

If a servant immediately on receiving a sum for his master, enters a smaller 
^um in his master’s Looks and ultimately accounts to his master for the smaller 
sum, ho may ho considered ns embezzling tbo difference at the time be makes the 
entry. It will make no difference though he received other suras for his master 
the same day, and in p.ajnng those and the smaller sum to his master together, he 
might give his master every piece of money or note ho received at the timo ho made 
the false entry.* 

It is not necessary to prove that any particular sum or sums were received 
from any particular person. A\Ticrc a prisoner had debited himself with an amount, 
forming the balance of a largo number of receipts and payments, this was held 
sufficient.® 

The position of a shroff of a Battery with reference to the custody of the Govern¬ 
ment moneys entrusted to him being that of a cashier, his failure to produce the 
entire amount of the balance of cash entrusted to him amounts to criminal breach 
of trust.* 

It was the duty of a servant, authorized to receive money for his employer, 
to account to his employer on the evening of every day for the money received 
during the day by him for his employer, and to pay over the omount. He received 
three sums for his employer on three different days, and neither accounted for those 
sums nor paid them over. He never denied the receipt of them, nor rendered any 
written account in which they were omitted. It was held that, if the servant 
wilfully omitted to account for these sums, and pay them over on the respective 
days on which he received them, they were embezzlements, and that such wilful 
omissions to account and pay over were equivalent to a denial of the receipt of 
them. ’ • 

Fahe accounting .—The accused had received a cheque which ho was to get 
cashed, and lay out the proceeds m the market He did cash it, but did not lay 
out the proceeds as he ought to have done, and in the prosecutor’s books gave a 
wong account of tbo manner in which the money had been expended. It was held 
that this offence had been committed.® 

*Ia violation of any direction of law prescriblag the mode in which such trust Is to 
be_ discharged or of any legal contract toachlag the discharge of such trust.’—The 
misappropriation, conversion, etc., must be m violation of a legal direction pre¬ 
scribing the mode in which the person entrusted Avith the property is to carry out 
the trust or the contract. Where the accused were entrusted with some silver for 


> .(1866) 3 if. E. C. App. 6. « Hira Lai, (ID07) P. No. I9'0f 190S. 

t ^ . T»._ , Jarison, (1811) I K. 381; Charlu 

. ... iM/er.{1858)26L. J. (M. C.)2G. 

' • Goedenovgh, (1853) 6 (>}r 206 ; see also 

; OneMer, (1800) 8 Cox 372. 
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tii<-; ■ • 
it’. 


■ ■ y ntroduced copper into the oTnsments, 
breach of trust. ^ 


' x- ai under an agreement that property 
theroin was to pass only if he exercised hia option to take them and paid cash in 
full for certain articies and in part for others, the trust continues tiii the option U 
exercised and cash payments made, and he commits criminal breach of trust if ha 
aolla them without such payments * 

The servant of a liquor contractor wos entrusted with liquor b/ his master 
to sell. For selling it, he was to receive a certain quantity himself, and he was 
to account for the remainder to his master, with whom he made'a legal contract 
that he would not adulterate it with water before selling it. In violation of that 
contract ho mixed water with the liquor, and having thus increased its araounf, 
sold it at the same rate per gallon as was chargeable for unadulterated liquor, and 
appropriated the profit thus made to hia own use. It was held that ha'v'iag thus 
gained by unlawful means money to which ho was not legally entitled, ha acted 
dishonestly within the meaning of the Code, and was guilty of criminal breach of 
trust. ® In both the cases the accused were entrusted with property for a particular 
purpose and there was a contract with them which they violated. But where an 
Assistant Station Master whose duty it was to issue tickets to the passeugcJ* and 
to charge fares as fixed by the railway made an over-charge over some of the tickets 
and did not credit the excess so realized to the railway, it was held that fae was not 
guilty of criminal breach of trust as he was not a trustee within the meaning of 
this section. The Court observed; A trustee is a person in whom is invested 
the legal or formal interest in property, the equitable or beneficial interest vesting 
in and bclonsins to some other person. In the present case it is beyond doubt that 


dishonestly recovered and in fact in direct contravention of their own uisuui-vivu. 

No breach of trust if there is no dishonest use or disposal.— Where a cloth was 
entrusted to the accused, a washerman, on the understanding that it was not ta 
be washed by men of certain class. ’ * ** ' ‘ "*’**’" 

by the prohibited class, the article ' ‘ 

■ ' ' ' ... I . ft, until Jmu***-©- » 

’ for the purpose for which w wa.s 

.. • vaccinated accepted two annw 

from a vaccinator under a promiso to take tbc child to another village where » 
vaccinator wanted to take iyraph out of (he baby and she sufeeqoently 
take the child f ' * - - - ...... . . .. «■ 

had been impot 

of hides entrusted to him as the tindaJ ol acargo L—.-. 

this offence was held not to have been committed. Where the accu^d 
trusted by a Court officeT with certain moveable property attached m exccui 
of a decree, but at the time of sale they did not produce the property and ® . j 
the service of notice, it was held that they could not be held gmity of c 
breach of tnist inasmuch as they did not misappropriate the property or conve ^ ^ 
their own use or dispose of it in any manner contrary to the terms of tfie irusi. 


iSaUfji tm SAaa, (166T) 4 B. IL C. 

(Cr. a.) 16. 

» (1024)^1 V*l 

796' 

» Jameetji, USSS) Cr. R. Xo. 53 oi 16^, 
Cnn'p. Cr. tt 39S 

* A'urfrar.VafA.tlW-iih U L. J. IJ5. 

» Wrir (3ni Edn.) 560. 


• J<>«!'.'oifc(l 8 li*) 2 B.H.e. 12 ;. 

* Ardt^hir (1SS9) Cr. K- 

50 «l 1599. Unt.p. a. J’l- . 

•/iiaim. (IS'lljUnOTvCr. U .ji,. 

. « "■ P- 

<• >l> /«, 

It Ili’t-I'i 5..,J. (ISIS) \t,A.i~d.r. 
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PRACTICE. 

Evidence.—Provo (1) that the accused was entrusted with property or with 
dominion over it.^ 

(2) That he (a) misappropriated it, or (5) converted it to his own use, or 
(c) used it, or (d) disposed of it. 

(3) That he did so in violation of (a) any direction of law prescribing the 
mode in which such trust was to be discharged, or (6) any legal contract, express 
or implied, which ho hod made touching the discharge of such trust; or that he 
wilfully suffered some other persons to do as above. 

To make out a case of criminal breach of trust it is not sufficient to show that 
money has been retained. It must also be shown that tho accused disposed of 
it in some way other than that in which he was bound to apply it and that he did 
so dishonestly. The mere fact that the accused did not at once apply the money 
to the purpose for which it was intended does not amount to criminal breach of 
trust. There must be some dishonest use of money to constitute the offence.* 
Mere retention of money docs not necessarily raise a presumption of dishonest 
misappropriation to one’s own use, but dishonest misappropriation may sometimes 
be inferred from the circumstances without direct evidence.® 

(4) That he acted as in (2) dishonestly.* 

Whsre at the trial for an offence under this sccticn, the accused admits having 
received the money alleged to have been misappropriated by him, but defenas 
himself by sajdng that he made it over to the proper person, the onus does not lie 
on him to prove payment, hut on the prosecution to j»rovc non-payment; for it 
is only when the latter is proved that a presumption will arise of misappropriation 
or breach of trust.® 

Evidence flvea o! actsot embexzlement other than those charged in the Indietmeot*— 
iln indictment chafed tho prisoner with having embezzled three sums of £2, 
the money of hia employers, he being a clerk or serv’ant. Evidence was given of the 
embezzlement of these sums, and it was then proposed to give evidence of other 
sums not charged in the indictment, but which had also been embezzled, to show 
that if it should be contended the sums charged in tho indictment were subjects 

' ■ ' ♦ s • ■’■tti. .1.. .*1. tnaccount- 

‘ ■ '• • ■ • ‘ ^ ' '.'termining 

■ • • • . • • . * * ‘. * . ■ ' evidence 

was admissible.® 

Procedure.—Cognizablo—Warrant—Not bailable—Not compoundsble—Tri¬ 
able by Court of Session, Presidency Magistrate, or Magistrate of the first or second 
class. 

In a case of criminal breach of trust arising out of the misappropriation of 
a number of sums, the proper course is for the prosecutor to select three items 
on which to proceed in the first instance and to give some general evidence as to 
the amount believed to have been mi'^appropnated.* In \*icw of s. 222 (2) of the 
Criminal Procedure Code this is not necessary, but if it is done the accused cannot 
complain of multifariousness. ^\Tierc a person receives money for the express 
purpose of using it for his master’s benefit in a particular way, be is entrusted with 
money, and his misappropriation of it to himself amounts to criouDal breach of 
trust; and consequently a conviction for criminal -breach of trust committed by 


* Conn .Veraw* iJjrrM t. TUldrai^ 
Ckftn, (1021) 55 C, W. N. 

» .Y^ Ht»v (1001) 1 U. B B. (U07.I001) 
315. 

* .Vf-t r*a Zflii, (1005) C. E. n, (P. C.) 19 

* yajappa ilolhppa, (1007) 9 Rata. ll K, 
J. 120. 


* //an De^du. (ISOO) Cr. It. No. 47 of 1806. 
Vnrrp. Ct. C, 872 ; r^mcKandn CanwA. (1806) 
Cr. R, No.. 27 of ISO'X Unron. Cr. C. 8f-0. 

* BitkarimH, (1861) 8 Cox 418; William 

(1861)0 Cox 22. 

* IViillof Cijvinda J/oion, (1883) Ww 
(Snl Edo.) 270. 
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mmpproprrnfion of n largo sum of money ma.Io wp of vorioiu it™, (more tlion three 
in number) on tnl^ic pretence,'* is not 

Tiro ofTonco of criminol l.rescli of triwt involve, entnutment or dotitraion 
property nmt ibslionest mmppropriatmn, conversion, me or disposal 
thereof. It IS not powblo lo fiml elements unless one con/orm a concep¬ 
tion ftsto wlmttlmt projMsrty H. There imwt, therefore, be n aefmUe fimbne 
of n ccrtnuulelinitosum trnced to the accmci\ m onlerto form the basis of his 
conviction,® 


Agrtemcnl to refund wjn net bar proieeuMon.—,<tn n;jreemcnt hetn-cen the nro- 
pccutop nml the prisoner that the money omly*zr,lc(l shall l» refunded cannot 
l>e pleaded in bar of the prosecution.* 

Venue. —The nffeneo ol utimmaf hr^'^ch of trust may f>c in^jufred into or tried 

^ within the local Jimils of whose jurisdicliorj any part of tho property 

which is the subject of the oficucc was received or retained by the neemod persoa, 
or tho ofTcncc was committed.^ 

Chafge<-~’I («iT/nc «/i<f J/ajiVra/e, crc.), hereby charge you (name 0 / 

the occusfd) as foUowR ;— 

That you, on or about the——slay of-, at-•, being entrusted with certain 

property, to tvit~, committed criminal breach of trust; and that yon thereby 
comttutted an offence nmiishnblo under a. -106 of the Indian Penal Code, and iritbin 
my cognirance {or within tho cogniranco of the Court of Session {or the High 
Court)], 

And I hereby direct that you bo tried £by the mid Court fin cases tried by 
lt{figir(rftie omit tAcsc irords)] on the .said charge. 

When the accused is charged witheriminaf breach of trust, it shall bo sufficient 
to specify tho gross sum in res/>cct of which tho onenco is alleged to have been 
committed, and tho dates between which the offence is alleged to have been com¬ 
mitted, without 8pecif)’ing particular items or exact dates, and the charge so framed 
shall be deemed to bo a cimrgo of one offoncc; Provided that the time included 
between the first and last of such dates shall not c.'ccccd one year,* Prior to the 
enacting of this clause there was a difference of opinion between the various High 
Courts as to tho legality of charging a person for a general deficiency without 
specifying particular items or exact dates. This clause is iu accordance "a-itb the 
present English law. ^Tjere an accused person is charged with having misappn^ 
printed or commifterl crinunal breach of trust in respect of an aggregate sum of 
money, tho whole sum being allegci! to have been wrongfully dealt with by the 
accused ivitbin a period not exceeding one year, the more fact that tie items com- 
posing such aggregate sum are specified and may be moro than three in num^rwill 
not render tho charge obnoxious to tho prohibition implied by s. 23t of the Co(W of 
Criminal Procedure. * In a obaigc of criminal misappropriation there vrera threo 
counts- Each count specified tho sum of monay alleged to have been misappro¬ 
priated by tho accused on a particular day; but in-two out of the three cases the total 
sum consisted of threo separate items in each instance. It was hold that a charge 
so framed did not offend against s. 231 of tho Code of Criminal Procodur^ _Aq 
accused person was tried for criminal breach of trust in respect of three distinct 
sums, and one charge was drawn op specifying all tho three sums and the persoi^ 


^ Theophtlus /lamappa, (1912) 22 I* J. 
2J3,12M. Lv T. 203. 

» JChirod* Kumar, (1021) 29 C. W. 2f. 54, 
40 C.-L. J. 55-^ r 

» JSa^jandi (18S6) 1 MVir 462 s 

Kamaidmt yadan, (18S3) 2 llVir 465. 

* CriminsI Proc^ure Code, a, 181. 

* Ibid, a. 222 {2). The casts rf 
Jiamctiandra {iott»-d llorsht, (1895) 10 Botik 


749; Luehminarain, (ISSG) 14 (^t 123; 
poTKOam Hass ilorarjtt, flSOO) 24 Cal. 193 
C*«a<r, (W71) 16 W. R. (Cr.) 6 i Elfanm, 
/369S> 2 C. W. H. Sil. arc no loagef 0%*“^ 
Authority. Seo KelUe, (IS95) 17 AU, 153, 
Bain. M. /1695) 18 All 1J«. 

* Oalar. Lai, (1902) 24 All 254. 

’ JsitJ/if Almad, (1904) 27 All- 09.. 
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from whom ho collected them. Ho was not charged with three offences, but with 
one offence under s. 409 and was convicted and sentenced to one term of imprison¬ 
ment. It was held that the charge os framed was not contrary to law, it being in 
accordance with s. 222, sub-s. (2) and s. 231 of the Code of Criminal Procedure. ^ 

Where the charge against the accused was to the effect that ho on or before 
the 2Ist Juno 1907 committed breach of trust in respect of some deeds which 
ho took from the complainant and was thereby guiltj* of on offence punishable 
under this stetion, but at the trial ho was convicted of erabezrling not the deeds 
but amounts obtained by dealing with those deed.s, it was held that the conviction 
was bad. * 

Punishment.—A c.ase of embezzlement of money is not a ease contemplated 
by s. 62 ; and hence, in a sentence under this section, the Court is not competent 
to order that the rents and profits of the property of the accused should be forfeited 
to Government during the period of his imprisonment. * 

407. ^Vllocvcr, being cntnistcd with propertj* fts a carrier,* 
Criminal breach ^vhnT^lngc^= Or warclioiise-kecper,^ commits criminal 
of trust by carrier, breach of triist ill Tcspcct of sucb propertj' shall 
be pimisbed with imprisonment of cither descrip¬ 
tion for a term which niaj’ extend to seven years, and shall also 
he liable to fine. 

COMMENT. 

Those who receive property under a contract, c.xpress or implied, to carry 
it or keep it in safe custody are punishable under this section for a criminal 
breach of duty with respect to sucb property The persons specified in this section 
arealikeinbeingentrustedwiththecustodyofpropcrtyfor whichtbey are remu¬ 
nerated, their employment being not continuous, but intermittent, and in relation 
to specific goods. 

1. * Carrier**—A * carrier ' is a person who undertakes to transport the goods 
of other persons from one place to another for hire * Any one who undertakes to 
carry the goods of all persons indifferently, for hire, is a common carrier. ® Railway 
companies arc carriers. * 

2. * Wharfinger.*—The term ‘ wharfinger ’ means a person who owns or keeps 
a wharf, which is ‘ a broad plain place, near some creek or haven, to lay goods and 
wares on that are brought to or from the water ’ ’ 

3. * Warehouse-keeper.’—One who keeps a warehouse, which is a house to 
deposit or keep wares in. Ware is an article of merchandise, fabric, especially 
in the plural, goods, commodities, merchandise. 

PRACTICE. 

Evidence.—Prove (1) that the accused is a carrier, wharfinger, or warehouse¬ 
keeper. 

(2) That he was as such entrusted with the property in question. 

(3) That he committed criminal breach of trust in respect of it. ® 

See the Indian Evidence Act, s. 15 (6). 


* Sal .Varum Tetror/, (1905) 32 Cat 1095. 

* Bipra Daa Gm v: ytradamont Beica 
(1908) 12 a W. X. 577 ; Balihatar, (1914) 41 
Cal. 844. 

* Amrit Lai, (1906) 29 AIL 23. 

* Wharton, 13th Sdo., p. 143. 


* Gtabavrn t. Uvrst, (1710) 1 Salk..249- 

• Indiaa Railways Act, IXjo£ 1890 Their 
cifil liability M restricted by ss. 72-82. 

* Wharton, 13th Edn., p. '.'08. 

• rWe 8. 406, sup. 
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establish the 6a8efltial eleinejjts of this'ofFenco ie is necessary to show at 
lea^ that some of tho property entrasted to iho accused cannot bo accounted /or 
by him. ^ 

. ^focedure.-Cownizablc—Wamnt—Not bailable—Not compoundab/o- 

Tnable by Court of Session, Piesklcncy Magistrate, or Magistrate ol tho first class. 

Charge.—I (naJHC and oj^e of Magistrate, ele.), hereby charge you /wc^ne of the 
accused) as follows;— ^ \ j 

That you, on or about the^——day of- , at- , being entrusted with pro- 

perty, to wit— , as a carricT [or wharfinger, or warohoase-keeper] committed 
criminal breach of tpst in respect of such property; and that you thereby commit¬ 
ted an of/ojico punishable under s. 407 of Che Indian Penal Code and within my 
cognizance [or within the cognizance of tho Court of Session (or the High Court)]. 

And I hereby direct that you be tried [by tho said Court {in cases tried by 
Moffistmte otnit these icordsy] on the said chargo. 

408. Whoever, being a clorh* or servant* or emp/i?yed as 
a clerk or servant,® and being in any manner 
such capacity with property,* or with 
runt. any dominion over j)roperty,® commits criminaf 

breach of trust in respect of that property, shall 
be punished 'tvith iinpriaonment of either description for a term 
which may extend to seven years, and shall also be liable to fine. 


COMMJBNT. 


Section 381 punishes fhe/t by a clerk or a servant. This section inflicts en¬ 
hanced punishment on such a person for criminal breach ol trust. 

Scope.—Tho oSence is committed even whore tho net ol tho accused h to 
cans© wrongful loss to his rtiaater for a time only- ® 

1. * Clerk.*—In modern usage this word jneana a writer in an office, public or 
private, either for keeping accounts or entering minutes. See e. 381, su/ra. 

2. 'Servant.*—Master and eervanf, a relation whereby a person calls in the 
assistance of others, where his own skill and labour aro not sufficient to carry out 
bis own business or purpose, ^ Sec s. $81, sujjra. A person hired by a 
gardener to do a tlay’tf work and sent by him to sell vegetables at matkei and owiig 
back the proceeds is a servant to his employer in respect of such employment. 

A person engaged by a trading firm on commission to make purchases under instruc¬ 
tions from the firm is a servant of tho firm. * 

3. * Employed as a clerk or servant.*—If a person acts as a clerk or 

although there is no contract binding on him to work, yet so long as ho does 
duties he wU come under the category of clerk or servant. ® . r •* }t« 

If a servant receives money on his cmpfoycr’s account, and embezzles r 
is guilty of a felony, though hia employers had no right to it. and were wrong-rt^cR 
in. receiving it.^ 

4. * Entrusted in such capacity with property, 
entrusted to the accused in his capacity of a cle 


‘—The property must have bren 
rk or a servant.* If it is not 


1 paraMie Ghafytappa, (I907)911oni. I*It. 
22Q.‘ 

■ fnUi'i'if CH^ayaKJsI, ilOOi) 8 Bora. I* 
K 05U 

» \Vh»rton, 13ih E»ln., ti. 53o 
• triwwiA rmi) r, t:ox 320. iV 
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cntnisted in sncli eapacitj* the clerk or servant will be liable under s. 400 and not 
under this section. 

If a servant secrete moneys which liis master has marked and sent by a friend 
to make a purchase at his shop, with a view to trj* the Iione.sty of the servant, it is 
a felonious breach of trust.* 

Accused was engaged by the complainant ns a tonga driver on a monthly salary 
of Us. 15 to drive the tonga on lure within the limits of the Ludhiana Municipality, 
lie was to bring the tonga back each evening and pay over liis earnings to the 

complainant. ''' ‘ ** -’-»--*«--/ «—vwas pursued 

and arrested at mga rapidly. 

The accused wa , agistrate but 

acquitted on appeal to the Sessions Judge who found that there had been no crimi* 
nal broach of trust as the accused had not disposed of the tonga. It was held that 
there was no doubt that the accused intended to deprive his master of the tonga 
and that his intent or mental act of his was the gist of the offence of criminal breach 
of trust and the accused was therefore guilty of an offence punishable tmder this 
section.* 

5. * Or with dominion over properly.'—If a clerk or servant who has dominion 
over the property of his master m some way or other misappropriates or converts 
to his own use such property he commits criminal breach of trust. For instance, 
where it is the duty of a Municipal Water-works Inspector to supervise and check 
the distribution of water from the Municipal Water-work's, he has dominion over 
the water belonging to Ills cmplojxrs. If he deliberately misappropriates such 
water for his own use or for the use of bis tenants for which he pays do tax and 
gives no information to his employers he is guilty of criminal breach of trust. * 
Where a Municipal Water-works Inspector, being the lessor of a house within muni¬ 
cipal limits which he had sub-lot, had such house connected with a municipal water 
main and accepted a yearly paj’ment as water tax from his tenants, but neither 
informed the municipal board that the connection had been made nor credited to 
the board the money which he received as water tax from his tenants, it was held 
that he was properly convicted under this section.* 

Commission obtained by a servant.—The principle applying to cases where a 
servant employed to pay a bill for his master, obtains a commission or a reduction 
of a price for his own benefit, has been thus laid down. “ If the account is an 
open one, that is, an account of which the items have never been checked or settled, 
and if the transaction amounts to a taxation of the bill and a reduction of the price 
by the serv’ant, it is obvious that the servant obtains the reduction for his master; 
that the money in his hands always remains the master's property, and that if he 
appropriates it, he steals it. But if the roaster himself has settled the account with 
the tradesman for a specific sum, and he sends the serv’ant with the money, and 
the servant after making the payment, asks the tradesman for a present, then if 
the servant takes the present and keeps it, he is not guilty of stealing, because he 
has no intention to steal; the money is given to him "by a person whom he believes 
to have a right to give it. It may be that, according to the strict equitable doc¬ 
trines of the Court of Chancery, the sen-ant is bound to account to his master for 
the money. But, however this may be, his act is a very different matter from a 
criminal offence, and I do not think be can be convicted of criminal breach of trust 
merely because, by a mere equitable doctrine of the Court of Chancery, it was 
obligatory upon him to render an account.”* 


I irtf/iflm lleadge, (1600) 2 Leach 1033 

• Dtna, (1025) C Lah. 257. 

• liimoh Cfiaran Eoy, (1913) 35 All. 361. 
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• CASES. 

Conversion by a servant under a special trust.—Wicre a Court Inspector impro¬ 
perly delegatod to ft constable {be custody, etc,, of Government moneys taHng 
from bim private security to save liimsclf from Joss in case of defalcation, and the 
constable disbonestly converted the money to his own use, nlthougb he afterwards 
restored it, it was held that his offence foil under this section and not under a. 409, the 
money having been entrusted to him in his private and not public capacity.* A 
sen’iint who received money for a apcciffe purpose, and did not use it for that 
purpose, and, on being called on to account for the money, falsely said that he 
used it for that purpose, was held to have committed this offence.* 


If n servant immediately on receiving a sum for his master enters a Bmallcx 
sum In his roaster’s boohs, and ultimately accounts to his roaster for the smaller 
aam, ho may be conaidered as omberxUng the difference at the time he makes the 
entry. It will tnaho no difference though ho received other sums for his master 
tho same day, ond in paying those and the Bmnller sum to his master together, ho 
might give lus master c vorj' piece of money or note ho received at the time ho made 
tho false entry.® The accused was given money by complainant company to pur¬ 
chase specified paddy at fl|)ccified prices. He was to bo paid nil expenses incurred 
in purchasing the paddy and bringing it to the mill, and was torccei^'C a commission 
of rupee one per Jmndred basketa. This commission was his only form of remune¬ 
ration, and ho could not auficr any loss by the transaction. It was held that the 
accused WAS ft servant of the company m this transaction, that the money was 
entrusted to him for a specific purpose, and that the accused was guilty of criminal 
breach of trust under this section.^ 


Properly must have been entrusted to a person as a clerk or servant.— A Station 
Master on the East Indian Railway, under an arrangement with the Company, 
received a fixed allowance in respect of the marking, loading and unloadiug work 
at his station and used to engage his own men for that purpose. One of such men. 
engaged os a marksman, was first nllowcd to keep certain registers,which it was the 
duty of tho Station Master to maintain, and next, allowed to receive e&sh pajuieiits 
and moke entries in tho cash register. Whilst so employed, ho received a sum ot 
Rs, 5-10-0 as an overcharge or demurrage in respect of certain goods winch passe ^ 
through his hands, and appropriated the same. To this sum, however, tho Kaiiivo' 
Company made no claim. He was also alleged to have received and appropna c 
to his own use two othersumsof money under somewhat similar circumstances, in 
respect of these three sums he was tried and convicted on three counts under s. 4 • 
It was held that tho offence, if any. committed wth regard to the mim os 
Ha. 5-10-0 did not fall within this section at alb ami, this being so, the'joinoer o 
the three charges in ono trial was illegal.® 


Using the property entrusted for the benefit of another person.— Whore a person 
entrusted another with some blocks of wood-engraWng to print his catalogue, ano 
that other person used the blocks or allowr^ other persons the hkcjcs m 

print a rival firm’s catalogue, it was held that such dealing with the block • 
a violation of an irapbed contract and caused wrongful gam to the accused, lor oo 
obtained a catalogue at a less expense, and wrongftil loss to the owner, masmucH 


» JicTnei J/aJAul, OAose, (1807) 8 W. R. {Cr.) 
1. 'This cft*o has faeoa mwiftod by 7!atn 
Dey, (1870) 13 W It (Ch:.> 77, in whirfi » 

couviction under 8 40ft wm mBjntaincd. 
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as Ms property deteriorated in value, and thcroforo constituted criminal breach of 
trust. * 

Appropriation by a servant of property ordered to be destroyed.—The accused, 
a servant, was ordered by his employers to take certain bags of papers and forms 
belonging to them to their yard and there to burn and destroy them. Instead of 
doing this, the accused earned the papers away to a certain place. It was held that 
the act of the accused did not amount to this offence * 

PRACTICE. 

Evidence.—Prove (1) that the accused was the dork or servant of the person 
reposing trust. 

(2) That he was in such capacity entrusted with the property in question 
or with dominion over it. 

(3) That he committed criminal breach of trust in respect of it. * 

Actual conversion need not be proved. A mental act of fraudulent appro¬ 
priation may be inferred from conduct. * 

To support a comiction for abetment of criminal breach of trust by a servant 
it must be proved that the transaction was a dishonest transaction, that the accused 
knew that, in respect of such transaction, the servant was acting dishonestly and 
was committing a breach of trust, and that he abetted the servant in effecting it. ® 

Excessive delay in remitting revenue collections to the Treasury is held to bo 
evidence of a dishonest misappropriation on the part of a village ofliccr. * 

Where property is entrusted to a servant and such servant fails to return or 
to account or gives on account which is shown to be false and incredible, it is ordi* 
narily a reasonable inference that he has criminally misappropriated the property 
so entrusted to him and dishonestly converted it to his own use In such cases 
the Courts are entitled to draw hostile inferences and presumptions from the 
action and statements o! the sorvaut.’ 

Procedure.—Cognizable—Warrant—Xot bailabk'—Xot compoundablo— 
Triable by Court of Session, Presidency Slagistrate, or Magistrate of the first 
or second class 

Jurlsdicilon—The Court, within who.se jurisdiction the consequence of an 
accused’s act occurs, can inquire into the charge • 

Charge-—Where an accused person was charged under this section with 
having committed criminal breach of trust in respect of a gross sum of money 
misappropriated by him within the period of one year and the charge specified 
not only the gross sum taken and the dates between which it was taken, but also 
set out the items, twenty-two in number, composing such gross sum, giving the 
dates and the amount alleged to have been tDisajqiropnated on each date, it was 
hold that the charge came within s. 222 (2) of the Criminal Procedure Code, and 
that by Bpecifnng the items composing the gross sum the charge went beyond what 
was necessary and was to that extent favourable to the accused.* 

The charge should run thus: 

I (nnme herebychargeyoufnowe of the Qccuted\ 

as follows :— 

That you, on or about the-day of-, at——, being a servant in the 

employment of AB, and in such capacity entrusted with [or with dominion over] 
certain property, to wit——, committed criminal breach of trust with respect to 


* CAa«ir{i Birotr Silvonund Lt*’ 
wxJi.OtOUCC ^\.^' ro3 

* /Vfo .Yo.'A CA.n.'x^Afy, (IfCij 19 C*L 4*>9 
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Ibo said property, and thereby commuted an ofTenco p^jms^blo under s. 408 of 
the Indian Penal Code, and w-itfiin my cogniiance [or withio the cognizance of 
the Court of Session {or tbo Ifigh Court) ]. 

And I hereby direct that you bo tried (by tho said Court (in cases tried hy 
Marjistrale omit thm ironh) on Iho .said charge. 

409. WhoevoT, being in nny manner ontnistcd with pioporty,' 
, , or witli any dominion over property in liis capacifj’ 
tSirty'pS Mr! oi a public servant' or in the way of his business 
vmk, or by boniitr, a l)ankcr,' merchant,* factor,* broker," at- 
mcrriiMit or ogmi, qj. agent,* commits criminal breach of 

trust in respect of that property, shall be punished wilb traasporta- 
tion for life, or with imprisonment of cither description for a term 
which may extend to ten years, and .shall also be liable to fine. 


COMMENT. 

This section c1»s.sps together public scrviuWs, bnnkm, 
brokers, nttnrncys and agents. As a mio the dnOes of such ^ 

confidentiai character, inroiv.ng great powers of control pnbiio 

to them ; and a bread, of trust by each persona may often mduca senoM pu 
and privito calamity, “ In order to bring a case 't^XAsaKeSSttc 

to show that property wos enWiistcd to a public serront and fha to 
property entrusted, being in his public capacity rcqmtrf and ia not 

It. Otherwise in accepting the ,u, nor. .sufficient to show 

entruBted with it in his capacity of o public sort ant. It is auhlioBetvont. 

merely that o person delivoroil tho ptoporty to hun because h 
Tho moth-o which induced the pereon I!?of the person delWer- 
mino tho quality ot the trust created. .^•‘?™‘**?i;'?,, v“..iJktter was author¬ 
ing tho property or oi tho person accepting it,or , A jupply the defi- 

izcdto receive it in 'his public '»P*f >:±plfbrmb of truTilfto breech 
dent and requisite outhority^ so os to convert simple breo 

T ^ ftoSi'-Xatys paid to a Post 

‘’‘‘^Ifto the meaning of • public servant ■ ^ rteowacr 

3 ■ Banker ■ is one who receives money to ““J borrower, with ‘ho 

has occasion iot it, the Wes “P *f ''"'Ste 

superadded obligation hands. • Tho word ‘ banker in 

the money received and still in the banner s n u 

a cashier or shtoS. ’ 

‘‘®®}vofa>?e»S'l;88*) ’ E 1. B. 

! Sem Sm^Htr PeJia', 2 i. n 
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4. ‘Merchant’.—A merchant is one who traffics to remote countries; also, 
anyone dealing in the purchase and sale of goods.* But everyone that buys 
and sells is not, at this day under the denomination of a merchant; only those who 
traffic in the waj* of commerce, by importation or exportation, or carry on business 
by way of emptiou, vendition, barter, permutation or exchange, and which make it 
their ji\’ing to buy and sell, by a continued assiduity, or frequent negotiation, 
in the mptery of merchandising, are esteemed merchants. Bankers, and such as 
deal by exchange, are properly called merchants.* 

5. ‘ Factor * is a substitute in mercantile affairs; an agent employed to sell 
goods or merchandise consigned or delivered to him by or for his principal, for 
compensation commonly called factorage or commission.® 

6. ‘ Broker * is nn agent employed to make bargains and contracts between 
other persons in matters of trade, commerce and navigation, by explaining the 
intentions of both parties, and negotiating in such a manner as to put those who 
employ him in a condition to treat together personally. More commonly he is 
an agent employed by one party only to make a binding contract with another. * 

A factor is “ entrusted with the possession as well as the disposal of property,” 
a broker is ” employed to contract about it, without being put in possession."® 

7. ‘Attorney ' is one who is appointed by another to do something in his 
absence, and who has authority to act in the place and turn of him by whom he 
is delegated.* 

8. ‘Agent*.—^An agent is a person employed to do any act for another; to 
represent another, in dealings with a third person. ’ The word ‘ agent ’ will apply 
only to persons whose occupation is similar to those enumerated in this section ® 

CASES. 


Guniy—pnblle servant,—Where a constable dishonestly misappropriated to 
his own use the pay of his thana police entrusted to him*; and where the Head 
Clerk of an office entrusted the managemeot of stamps, with the knowledge and 
sanction of his superiors, to one of his assistants, and the latter stole stamps,** 
it was held that this offence had been committed. Where the accused, a cattle 
pound-kcepter, having levied Rs. 5 for five buffaloes m his charge, gave a receipt 
for Rs. 4 only to the owner of the cattle, and entered only Rs, 4 in his accounts, 
but subsequently altered the accounts and entered the proper amount, namelv, 
R.S.0, it was held that the conviction should be under this section and b. 511.** A 
traveller, with a considerable property, partly in cash and partly in gold coins, pnt 
up at a eerat, and believing himself to be djdng, sent for a police-officer for protec¬ 
tion of his property. The accused went to the serai and received charge of the 
property. It was held that the accused was entrusted with the property in his 
capacity of a public servant as he was empowered by 8.95, Criminal Procedure 
Code, to receive the property to prevent the commission of an offence, i.e., theft 
by other persons taking advantage of the illness or death of the traveller.** A 
clerk in a record room made over a document forming part of a record in his 
custody to a person who was entitled to the document, but would otherwise hare 
had to present an apph'catiou on stamped paper in order to secure its return in a 
legal manner. It was held that the clerk was, under the above circumstances, 


* tVhsrfon, iStli Edo., p. 650. 

* Jacob’s Law Dicfion»rT, mfi>cn]ar^e<l br 
Tomlins, VoL II, Zdn. of 1S09. 

* I\Tiartcii, 131b Edn., p. 347. 

* Wharton, 13th Edn,, p. 12? 

* Smith's Jlcrcantile Law, (I2fh £dn.J, 
p. 153, qnoted in Expartc Dirni, (1876) 
4 Ch. D. 133, 137, and in Sttnnf t. Bilter, 
(IftMlC.-SCh. D. 31,31. 

» Wliirinn. 13th Edn., p. SI. 
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• The Indisn Contract Act, rlX of 18721 
182. ’ 

• K, B.472 ;Pnrti/W,(18Si5) 
ICQ.RD.4S7. 

• S*War JffcaA, (ISG5) 3 W. It. (Cr.) 44 

*• Ram DAvn Detf, (IS70) 13 W. R. (Cr.) 77. 
*» BAnla, (1893) Cr. R. No. 2 of 1803. Un- 

rep. Cr. C. 632. 

>* Bhty F!ng^, (1870) P. R, No. 24 of 1870 
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ogliliy convjcicd uiKicr tins jrction.’ The ncciigcd.n petty officcrin the Salt 
Department traa empowere,! to aell a«It ot reduced prieea to fi 5 h-cL„ He ’ 
woe directed to enter the salci to «t!ch persons by departmenta! orders in the 
Government looks. Jle renlly Iionpht some salt for himself at the reduced 
in Gif Government books ns if made to fish-curersand ■ 
therein npptoprintcd to himself the difference hetnreen the reduced price and " 
the proper price. It was held Hint the accused ira.s piilty under this section 

meeiTe, l”s*''i n "■ ‘'Fffilly bound’ to obey the depart- ' 

mental ttik. A I ostmastet wlmt* duly it was to pay over to the hohlers of certain 
cash certificates the money t(«e thereon at a ccrtnln rate, m fact paul the holders ’ 
at n lowor rate and nppropn.atcil the iliflference himself. It was held that by so 
doinp J{p had committed anoffcnci* wnder section.* Where a public aemnt 
jv^a.s cnlnisteil with money to juirrhnse some materials for bnllding a house and 
he by some private arrangement obtained the same free of cost, it was held that 
a tru'it having Iwrn reposed in the petitioner ns a public servant it was his doty to 
account truly for nl! the monies received and that as he had obtained the raateriab 
free of cost, it was his duty to ha\'e refunded the unspent balance to'Government 
and as he did not do so he was guilty of cnminnl breach of trust.* 

Director.—^\^n>re the directors of a bank |>aid the dividends oat of the deposits, 
when there were no profits, thereby causing gain to persons to whicb’th'ey were not 
entitled, and wrongful loss to ilcpositors, they wero held guilty under this section. * 
The mere passing of an incorrect balance sheet is held not to amount to an offence 
under this section,* Tlio accused, the managing director of a bank,'wishing the 
bank to make a bcttilh show than the real facts of its working would warrant, in 
order to mniiitoin the confidence of the share-holders and the public and sotonjaire 
possible a project for increasing largely tbc bank’s capital, on 17 th December, 
lD12,got his son to present a promote for Rs. 3,000 as &profanto additioa to the 
profits for 1912, by reducing on paper to that extent his remuneration account from 
Rs. 4,050, which lie had actually drawn, to Rs. 1,050, and thus deceiving the shaw* 
holdcffi as to the real profits, induced them to declare a dividend of six per ceut. 
instead of some three percent, which would otherwise have been the most^sipj^ 
Later, in January 1913. i c . after the close of the financial )Tar, the wMe thing 
was readjusted and matters returned to tbc sMus quo ante ITth Decemoer. iJ • 

It was held that the accused wna gudty of an oflenco under this sechon 
by his act he caused wrongful immediate gain to himself and * 

holders to the extent of tlie enhanced dindend and ao acted 
debtor of a bank execute<l in its favour certain hindies for Ra. 30,P ^ 
after six months. The bank being in need of ready money, tho 
ing rlirccttfr. asked the Co-operative Bank to discount tho himdies. But tne oau 
refused to'do so unless the director cleared his own account with it. ■‘n 
Beenro ready money the accused brought forward lus debt 

application for a loan from tlic bank for tho exact amount of tie arouseffs den 
to the Co-operntivo Bank, The accused sanctioned tho loan "f “lyt 

security of his own money in the hands of ^nd then ^ ^ 

balauco with the Co-operative Bank, It was held that the ^ 

to establish the charge of criminal misappropriation f‘K?Sid 

his anidety to secure ready money for bis bank, chose a method ^ , 

bo said to have injured it.® , ^ , *Amn!e 

Trustee—Where a trustee or a manager of a temple under 

jowola. he was held guilty of the offence of enmma! breach of “ 

* (19W) 27 AH. 260. J 28 

* £ah!/yo,mU) 1 Weir 467 W rKN o.^CSof 1915. P.L. B.NaIW 

4 suit Ham. (1910>42 Ail 204. P; 

* Saivid Mohiuddin (1025) 4 pAl 488, of 

* Afo#»,(l893)lC AH 88 
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*rc. 40!^ 1*' 

M, 405, 40S, this firction, and not ol ollrncrs itndrr 3.'50, iWI ond 457. Tho 
tnjstoc or manup^r of a trmpl*' npjw>into<l liy a </rrrt»/Aan<im committor nndrr 
Act XX of lfJG3 i'not in thr po«itjon of a clerk or acn-ant rrmovrahlr at thr 
pleasure of ihr committer, and his poMc««ion of ihr irmpl'' and its profiorfir^ 
not pos«os«inn of the committer. The pToj>rrty of thr trmnlr is not vested m 
the dmviihannm committee, nor do they rrnrrsrnt it. The deity is the owner of 
thr property and the tnjstro isthoapent ollhrdeity subject to the committee’* 
control. Therefore, if such tnister or matiaper misappropriates temple jewels, he 
is not puilty of theft but of thr nffencr of criminal l«rrach of trust by an npent 
punishable umler this section.* 

Not guilty—Public semnt*—A certain consipnmcnt of rice lay unclaimctl 
at the docks and was advertised for sale by auction by the Port ComraiMioner*. 
But the rier was found to be in a rotten condition amf wa.s ordered to l>e destroyed 
by the Health Department of the Cor|>oration of Calcutta. It was entmstctl for 
the purpose of destruction to thr accused, who were Inspectors in that Depart* 
menl; but they sold the same to a third patty and retained the proceeds of such 
sale. It was held that they had committed nooflencr undertheCode, though they 
might have l>rcn guilty of infringing a dep.irtmental rule.* Where the accused 
in his capacity.of Hevenue Pate! received from the Coixmmcnt treasurj* small 
sums of money bh account of certain temple allowances, and did not at once pay 
o\Tr the same to the persons entitled to receive them, as he was bound to do, but 
it appeared that such persons were willing to trust him, and had actually passed 
receipts which the accused forwarded to the Ueventie authorities, it was held that 
the accused fulfilled the tnist rrpo«ed in him by Government and that his mere 
retention of money for a time, in tlie absence of any cNndence of dishonesty, did not 
amount to criminal breach of trust * Where a \*iUagc ehroll, whose duly it was to 
assist,In collecting the public revenue, received grains from ryots and gave receipts 
as if'jior money received by urtuc of a private arrangement, it was held that he 
wasnotguiltyofthisofTcnceas he was not autliorixcd to receive the public revenue 
in kind and the party who delivered the grain did not thereby discharge liimself 
from liability for the revenue. * The accused, a iCnmam of a Government %nllage, 
received moneys from certain ryots of the s'lllagc as revenue due on unasscssed 
lands', part of which was cultivated by the ryots without leave, and as cost of 
boundary stones required for the said lands, ond misappropriated the moneys so 
received to his own use. It was held that the accused was not guilty of the offence 
of criminal breach of trust by a public 8cr>'ant under this section or of cheating 
under*8^?4l7.* The accused, thcnorirof the Courtof the Cantonment Magistrate, 
was convicted of lianng criminally misappropriated Its. 52-6-3 out of the govern* 
ment money in his charge. It appeared that he intended to restore this money to 
Government. It was also found that the accounts in the books were kept all right 
and there appeared to have been a practice of longstanding in the offfee among 
officials employed to receive advances of monep out of the cash with the accused 
according to their rcquircmcnts,gcneruIIyoutofmutuaI regard, and then to repay 
them when the salaries were drawn from the Treasury and that the accused had 
made advimccs when deficiency was found in the cash. The accused made good 
the deficiency when he was ordered by the Cantonment Magistrate to refund it. 
It was held that the accused was not guilty of this offence, as there was no 
dishonest nusappropriation or conversion or use within the meaning of a. 405.® 

Where an Assistant Station Master whose duty it was to issue tickets to the 
passengers and to charge fares as fixed by the railway made an over-charge over 
some of the tickets and did not credit the excess so realized to the railway, it was 

1 ilvlhutami Ptllai, (1803) 1 Weir 433. *^ea90«airmi^yyiinj7<ir,(1888) 1 Weir 460. 

* Wilkinson, (1898) 2 C. W. N. 216, • Imam Din, (1002) T. L K. No. 39 of 

* Oanpat Taptdas, (1685) 10 Bom, 256, 1003. 

* (1869) 4 il. H. C. App. 32. 
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held that be was hot guilty of criminal breach o! trust as he wag not a trustee 
within the meaning of e: '405. ^ 

PRACTICE. 

Evidence. Prove (1) that the accused was either a public servant or a hanker, 
or a merchant, or a factor, or a hrobfet, or an attorney, or an agent. 

(2) That he was in such capacity entrusted witli the property in question 
or with the dominion over it. 

(3) That he committed crimina! breach of trust in respect of it. ^ 

Distinct proof of criminal misappropriation is necessary. ® But it does not 

lie on the prosecution to prove the actual mode of misappropriation. Where 
it is proved by the prosecution tbat the raoneywas not returned by accused which 
he was bound to do, it lies on the accused to provo his defence."* 

All the necessary elements constituting the offence must be strictly pro\*ed, 
and "when the charge is that something was substituted in place of another, there 
must be clear evidence that the thing alleged to have been extracted was actually 
there when it came under the dominion of tho .accused. ® 


Procedure.—Cognizable—Warrant—Not bailable—^Not . compoundsbie— 

Triable by Court of Se.ssion, Presidency Magistrate, or Magistrate qf tlie first class. 
Charge-—See s. 408. » 


In a charge of criminal nusappropnation there were three counts. Each 
count specified tbe^sura of inouoy alleged to have been misappropriated by the 
accused on a particular day; but in two out of the three cases f ho total sum coil" 
sisted of three separate items in each instance It was held that a charge so framed 
did not offend against s. 234, Criminal Procedure Code.* An accused wrson 
was tried for criminal breach of trust "in respect of three distinct sums, ana one 
cliargc "Was drawn up specifying all the three sums and the persons ffom whom 
he collected them. He was not charged with three offences, but with one offence 
under this section, and was convicted of one offence and sentenced to one term 
of imprisonment. It ivas held that the charge as framed was not contrary to 
faw, it being m accordance with ss. 222, sub^s. (2), and 234 of the Code o 
Ctiffiinal Procedure ^ Where tho accused was charged with three offen^ unae 
8. 477-A and three offences under this section, and tried and convicted, n rra 
held that the trial was void by reason of misjoinder of charges ® 


0/ the Heccirhiij of Stolen Vm-perhi. ■ 

410. Property, the possession whereof has been transferref| 
hv theft, or by extortion, or by robbery, nna 
stolon property. has been criminally misappro¬ 

priated or in respect of which criminal lireach of trust has ecn 
committed, is designatedas stolen property.” whether 
has been made, or the misappropriation or breach of trust has i>^ 
committed, within or witliout British India.^ But, if *1 

subsequenth’ comes into the possossion of a person legal y e i 
to tho possc.ssion thereof," it wicn ceases to be .stolen proper >. 


» Xudraf Aulh, (19-22) f» U U .T- 12-5. 

* yidf ». 400, van. 

» 7?nV»<l4ttrP»rf»flil,n8W>5 W. R.lCr.) 

'*■» JCaJir RtlM.imd) 8 A U J. - 

• .ViVfWoi».<IP2l>20r W X. 2fA 


' -'c.™; A... (1913) I? f- 

tr,2. dfnmavl. 27 n<9f« »- 
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411. Wlioever dishonestly receives or retains any stolen pro¬ 
perty,* kno\nng or having reason to believe the 
pishoncstiy ro- same to bo stolcii property," shall be punished 
mving atocn pro- imprisonment of either description for a 

term which may extend to three years, or with 
fine, or with both. 

COMMENT. 

Section 410 explains what comes under the words ‘ stolen property.’ Things 
wh’ch have been stolen, extorted, or robbed, or which have been obtained by crimi¬ 
nal misappropriation or ’■ 

tion given to those words ' ■ ‘ ' 

8 . 378 ; of' extortion,’8. \ ‘ I 

8 . 403 ; of * criminal breach of trust,* a. 405. 

Under s. 410 it is immaterial whether the transfer is made or misappropria¬ 
tion or breach of trust baa bceix committed within nr without British India. 

English law.—The description of ‘stolen property’ in a 410 is not so wide 
as that of the similar provision of the Larceny Act, * which enacts that whosoever 
’ ” ' valuable security, or other property whatsoever, 

■ .' ' obtaining, embezzling or otherwise disposing 

• ■ . ‘ ‘ . cither at common law or by virtue of this Act, 

knowing the same to have been feloniously stolen, taken, extorted, obtained, 
embezzled, or disposed of, shall be guilty of felony, etc. Ttds provision includes 
property obtained by cheating, whereas the definition of stolen property as given 
in 8. 4l0 does not include it. 

1. ‘ Whether the transfer has been made, or the misappropriation or breach 
ofitust has been committed, within or without British India*.—These words were 
inBorted by Act VIII of 1882, s 9. They have enlarged the scope of the term 
‘ stolen property,’ and the act by which property has been stolen no longer need 
be an act punishable under the Code. The amendment was made in consequence of 
Moorga CheUt/s case * which decided that bills of exchange stolen in Mauritius were 
not ‘ stolen property ’ so as to make the rcccivct at Bombay liable under s. 411. 

' The receipt or retention must take place within British India, unless the 
person receiving or retaining out of British India is a British subject. * 

Where there is a dishonest retention in British India of property stolen 
elsewhere, it is no defence by the accused, being a foreign subject, that the pro¬ 
perty was stolen by himself, he not being liable to bo tried, convicted, or punished 
by the British Court for the theft. * 

Where a Nepalese subject, having stolon cottle in Nepal, brought them into 
British territory, it was held that he could not bo convicted of theft but that ho 
might bo convicted of an ofTenco under 6. 410.* Similarly, whoro the accused, 
a subject of a Native State, committed a theft at Rajkot and brought the property 
to Thana, it was held that he could not be tried for thtft, but ho might bo tried 
under s. 411 for retaining stolen property.* Two persons, B, who was not a 
British subject, and R, who was, were committed to the Court of Session at Jhansi, 
it being alleged against them that they had committed a robbery in an adjoining 
Native State and had brought the stolen property into British territory. It 
was held that though neither could be tried by the Sessions Judge of Jhansi for 
the robbery, B because he was not a British subject, and R because the certificate 

» 24 5: 23 V.c.. c. 06. h. 91 * Jafar (1893) 1>, It. Xo 30 of 1891. 

*(1881) 5 Bom. 338, t.b. ; Adirigadu, * Cop?, (ISSO) 6 CaL 307. 

(1876) I Mad. 171, w also now obsolete. • Abdul Latib rnlad Abdul Rahiman, {188.') 

•Bee* 188 CrjminalProcHureCode. lOBom. ISC. 
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held that he was not guilty of epimiiinl breach of tnint as ho was not a trustee 
within the meaning of R, 40 !j. I 

PRACTICE. 

Evidence,—Prove (1) tliat the ncc«5cd was either a public sorwant or a banher, 
OT a merchant, or a factor, or a hroher, or an attorney, or an agent. 

(2) That he was in such capacity entrusted with the property in question 
or With the dominion over it. 

(3) That he committed criminal breach of trust in respect of it. * 

Distinct proof of criminal misappropriation is necessary.» But it does not 

he^ on the prosecution to prove the actual mode of misappropriation, lyhere 
it IS proved by the prosecution that tho money was not returned by accused which 
he was bound to do, it lies on the accused to prove his defence.^ 

AH the necessary elements constituting the offence must be strictly proved, 
and when the charge is that something was substituted in place of another, there 
must be clear evidence that the thing iiHegcd to have been extrflct<^ was actually 
there when it came under the dominion of the accused. * 

Procedure.—Cognizable—Warrant—^Xot bailable—Not , compoundable— 

Triablo by Court of Session, Presidency Magistrate, or .Magistrate f^f the first class. 

Charge-—Sco s. 408. 

In a charge of criminal misappropriation there were three counts. Each 
count specified tho sum of money alleged to have been misappropriated by the 
accused on a particular day ; but in two out of the three cases the total eum con¬ 
sisted of three separate items in each instance. It was held that a charge so framed 
did not oiiead against s. 234, Criminal Procedure Code.* An accused person 
was tried for criminal lireach of trust in respect of three distinct sanis, and oue 
charge was drawn up spccifjing all the three sums and the persons from .whom 
he collected them. He was not charged with three offences, but with one offence 
under this section, and was convicted of one offence and sentenced to one term 
of imprisonment. It iras held that the clmrgo as framed was not contr«iyto 
law, it being m accordance with ss. 222, snb-s. {2), and 231 of the C!ode of 
Criminal Procedure. ^ Where the accused was charged with three offences under 
s. 477-A and three offences under this section, and tried and convicted, J* 
lield that the trial w,as void by reason of misjoinder of charges. * 

Of the Raceinng of Sfolen Projicrty. « 

410. Propertyj the possession wlicreof has been transferie^ 
by theft, or by extortion, or by lobben’, 
to oa property. property whicli has been criminally misappro¬ 

priated or in respect of which criminal Breach of trust has been 
committed, is designated as “stolenproperty,’* whether the trans er 
has been made, or the misappropriation or breach of trust has t)C0 
committed, within or without Britisli India,* But, if ^ 

subsequently comes into the possession of a person lcgall> en i 
to the possession thereof," it then ceases to be stolen propert). 


» KudriJt ^^aiA, (1922) 0 L J. \23. 

* F. 406, eup. 

* Pitinatl, (1806) 5 W. U- (Cr.) 

21. 

* Kadir Balhgi, (2910) 8 A. I* J. B. RS. * 

* ShgUlon, (1924) 29 V X. 26f>. 


• Mitan Mmnd. (1904) 27 AU. GO. 

^ Sat Kamin Tetrari. j 5 „m‘ 

■o JCoihivaf^ Batjaji SnU, (JfiJG) - 

B^hary (1913) Jjl 
53. JfaMttl. (1923) 2? Bnra. I- K- 
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411. Wliocvor tlisiioiipstly romvos OT retains nny stolen pro- 
jicrly,' knowing or having reason to hclicvc the 
DMiPi.^tiy rr. to ho stoloii property,® slnill he punished 

rriTing ^lo rn pro- iinj)risoiu«ent of either dcscrii)tion for a 

term wliich may extend to three years, or witli 
fine, or with both. 

C 0 Itr M R N T . 

Section 110 explains what comes umler tho words ' stolon proj)crty.' Tilings 
wlrch have been stolen, extorted, or robbed, or which hftve been obtained by crimi* 
na! misappropriation or criminal breach of trust come under tho nxtended significa¬ 
tion given to these words A8tothcdefinitionot*posscsslon,'Beo8.27 , of' theft,’ 
8.378 ; of * extortion,’ a. 3S3 ; of' robbery.* b. 300 ; of' criminally mbappropriated/ 
8. 403 ; of ‘ criminal breach of trust,’ b. 105. 

Under 8. 410 it is immaterial whether tho transfer is mado or misappropria¬ 
tion or breach of trust has been commttteil within or without IJritish India. 

English law.—^The description of * stolen property ' in s 110 is not fo wide 
as that of the similar provision of the Larceny Act, * which enacts that whosoever 
shall receive any chattel, money, valuable security, or other property whatsoever, 
the stealing, taking, extorting, obtaining, cmbeziling or otherwise disposing 
whereof shall amount to felony, either at common law or by virtue of this Act, 
knowing the same to have been feloniously stolen, taken, extorted, obtained, 
embezzled, or disposed of, shall be guilty of felony, etc. This provision includes 
property obtained by cheating, whereas the definition of stolen property ns given 
in 8. 410 does not include it. 

1. ’Whether the transfer has been made, or (he misappropriation or breach 
of trust has been committed, within or without British India*.—These words were 
inserted by Act Mil of 1882, s 0 They have enlarged tho scope of tho term 
‘ stolen property,’ and tho act by which property has been stolen no longer need 
be an act punishable under the Code The amendment was made in consequence of 
iloorga CAct/y’r case* which decided that bills of exchange stolen in Mauritius were 
not ‘ stolen property ’ so as to make the receiver at Bombay liable under s. 411. 

The receipt or retention must take place within Britl'Ii India, unlcs the 
person recei^Tng or retaining out of British India is a British subject. * 

^Miere there is a dishonest retention m British India of projierty stolen 
elsewhere, it is no defence by the accose<l, being a foreign subject, that the prr;- 
perty was stolen by himself, he not being liable to be tried, convictf*!, or punishwl 
by the British Court for the theft. * 

Where a Nepalese subject, ha\-ing rtolen cattle in Nepal, brought them into 
British territory, it was held that be could not be coavictcrl of theft but that he 
might be convicted of an offence under s. 410.* Similarly, where the accu.»e<l, 
a subject of a Native State, committed a theft at Bajkot and brought the pro]>erty 
to Thana, it was held that he could not be fried for thtft, but he might be trie*! 
under s. 411 for retaining stolen property.* Two perrons, B, wbo was not a 
British subject, and R, who wa«, were committed to the Court of Sesrion at Jhami, 
it being alleged against them that they had committed a robI>ery in an adjoining 
Native Slate and had brought the stolen property into British territorj'. It 
was held that though neither could be fried by the Sessions Judge of Jhansi for 
the robbery, B because be was not a British subject, and R l>ecau.»e the oertificato 

* g4 4 25Vjc.,c. W5.t, 91. * . .i* *• »• — 

* (I5S1) 5 Eon. 33«. T.r.; ‘ ■ • t 

(IST6) 1 3!»<L 171,*• also nffw • i ■ ■ . 
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held that lie was not guilty ol crimiual brcndi of trust as Ik- was not a' trustee 
within the meaning of s, 405.1 

PUACTICE. 

Evidence.—Prove (I) that the accused was either a public servant or .a hanker, 
or a merchant, or a foctor, or a brokor, or an attorney, or an agent. 

(2) That he was in such capacity entruaterl with the property in question 
or with the dominion over it. 

(3) That he committed ciimmal breach of trust in respect of it.* 

Distinct proof of criminal misappropriation is necessary.* But it does not 

lie on the prosecution to prove, the actual mode of misappropriation, \yhere 
it is proved by the prosecution that the money was not returned hy accused which 
he was hound to do, it lies on the accused to prove his defence.* 

All the necessary elements constituting the offence must be strictly proved, 
and when the charge is that something was substituted in place of another, there 
must be clear evidence that the thing alleged to have been extracted was actually 
there when it came under the dominion of the accused. ^ 


Procedure.—Cognizable—Warrant—Xot bailable—Xot , compoundable— 

Triable by Court of Session, Presidency Magistrate, or Magistrate qf the first class. 


Charge^—See s 408. 

In a charge of criminal misappropriation there were three counts. Each 
count specified the sum of money alleged to have been misappropriated by the 
accused on a particular day j but in two out of the three cases the total sum com 
sisted of three 80 j)aTatc items in each instance. It was held that a charge m framca 
did not offend against s. 234, Criminal Procedure Code.* An accused wrson 
was tried for criminal breach of trust in respect of three distinct sums, and one 
charge was drawn up specifying all the thieo sums and the persons from whom 
he collected them. He was not charged with three offences, but with one oSence 
under this section, and was convicts of one offence and sentenced to one term 
of imprisonment. It was held that the charge as framed was 5*^' / 

law, it being in accordance with ss. 223, sub-s. (2), and 234 of the , 
Criminal Procedure.’ Where the accused was charged with three . 

8. 477-A and three offences under this section, and tried and convicted, i 
held that the trial vras void by reason of misjoinder of charges. ® 


Of the Receiving of Stolen PmperOj. < 

410. Property, the possession whereof has been transfeW 
by theft, or by extortion, or by robbcn% 
stolon pmpcrtr- pjopert)^ Avhich has been criminnUy 
printed or in respect of which criminal 

committed, is designated as “ stolen j>roperty,’ ^ ‘. 

has been made, or the misappropriation or breach of trus ^ . 

committed, within or without Britisli India.* But, if 
subsequently comes into the possession of a person legally enu 
to the possession thereof,® it then ceases to be stolen prope , • 


* Kudr<ti A'flrt, {1922) 0 li. !<■ <7. 125- 

s Viiie s. 40G, ftip. 

* Brin^dAwr PvtuflU-, (i860} 6 W. It- (Cr.) 

21 .' 

« Kadir Salhxh, (1910) 8 A- L. J. R - 
» Sin^Uhn, (1024) 29 C W. X. 260, 


• i '9'”’ jdf". oil. Its-'- 
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411. "Wlioevei' dishonestly receives or retains any stolen pro¬ 
perty,^ 1vno^^^ng or having reason to helieve the 
Dishonestly ro- same to be stolen property,- shall be punished 
wmng 9toon pro- imprisonment of either description for a 

term ^Yhich may extend to three years, or nith 
fine, or ^Yith both. 

COMMENT. 

Section 410 explains 'what comes under the words * stolen property.’ Things 
wh’ch have been stolen, extorted, or robbed, or which have been obtained by crimi¬ 
nal misappropriation or criminal breach of trust come under the extended significa¬ 
tion given to those words. As to the dcfiDition o! * possession,* seo s. 27 ; of ‘ thclfc,’ 
8.378 ', of ‘ extortion,' s. 383 ; of' robbery,* s. 390 ; of ‘ criminally misappropriated,’ 
8. 403 ; of ‘ criminal breach of trust,’ s. 405. 

Under s. 410 it is immaterial whether tho transfer is made or misappropria¬ 
tion or breach of trust has been committed within or without British India. 

English law.—^Thc description of * stolen property * in s 410 is not so wide 
as that of the similar provision of the liurceny Act, ^ which enacts that whosoever 
shall receive any chattel, money, valuable security, or other property whatsoever, 
the stealing, taking, extorting, obtaining, embezzling or otherwise disposing 
whereof shall amount to felony, cither at common law or by virtue of this Act, 
knowing the same to have been feloniously stolen, taken, extorted, obtained, 
embezzled, or disposed of, shall be guilty of felony, etc This provision includes 
property obtained by cheatbg, whcrciR the definition of stolen property as given 
in 8. 4l0 does not include it 

1. * Whether the transfer has been made, or the misappropriation or breach 
otllust has been committed, within or without British India’.—Tbeso worda woio 
insetted by Act VlII of 1882, s 9 They have enlarged tho scope of tho term 
* stolen property,' and tho act by which property has been stolon no longer need 


The receipt or retention must take place xrithin Britwh India, unless tho 
person receiving or retaining out of British India is a British subject. ^ 

Where there is a dishonest retention m British India of property stolen 
clsewbeie, it is no defence by tbe accused, being a foreign subject, that tho pro¬ 
perty was stolen by himself, lie not being liable to be tried, convictetl, or punished 
by tho British Court for tho theft. * 

Where a Nepalese subject, having stolen cattle in Nepal, brought them into 
British territory, it was held that be could not bo convicted o! theft but that ho 
might bo convicted of an ofTenco under s. 410.* Similarly, where the accused, 
a subject of a Native State, comimttcda theft at Rajkot and brought the property 
to Thana, it was held that he could not be tried for thvft, but ho might bo tried 
under s. 411 for retaining stolen property.* Two persons, B, who was not a 
British subject, and R, who was, wer« comniittcil to the Court of Session at Jhansi, 
it being alleged against them that they had committed a robbery in an adjoining 
Native State and bad brought the stolen property into Britbh territory. It 
was held that though neither could be tried by tho Sessions Judge of Jhansi for 
tho robbery, B because he was not a British subject, and R because the certificate 


> it 1 25 Vk..c. I'C.,. I'l. 

« (ISHl) 5 Bom 338, r.B : .Irfioyarfi 
(1876) 1 JI»d. l"l, li * 1^0 now ob*o!eW. 

* ♦ Itr Ctrainkl PmwJareCodr. 
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nfe t!ie time o! receipt. * But hi order to support a convictioa of diahonsstiy xetam* 
mg stolQu proporty, rt ought to be ebovm that the accused, being to incocent Mg. 
session of too property, acquired too Jaiowledge that it vr&s stolen, and them^x 
retemed it dishonestly.» A person -who is proved to hai'o dishonestly misappro. 
priatcd property cannot ho conweted of retaining it. 3 ' .■ 

As to the moaning of * dishonestly/ see s. 24, supra. 

Thoro must he dishonest receiving or retaining. Tho removal of a birth 
register from tho possession of an oOidal without his consent for producing it in 
Court to prove tho date of birth of a certain person is held to be not an oSepco 
under this section or any other. * 

Manual possession not necessary for rectlvfag.—It is not necessary that the 
accused should have had manual possession of the goods; but directing a servant 
to dispose of them, ns by pawning or othermso, will bo sufficient to support tho 
charge. Wlicte stolen property was brought by the thief into A’s shop; A, witli 
guilty knowledge, called her servant and directed her to take tho stolen goods to 
tho pawn office and “ pawn them for tlio girl ” {tbo thief), and tho servant did so 
accordingly and brought hack tho money, which sho handed to tho thiefin hermis- 
tress’a presence, it was held that this amounted to a receiviilg by A of the stolen 
property, though she had never the raannal possession of either the goods or the 
money.® Whcio tho consignee presented a railway receipt for certain stolen 
goods to tho station-master, paid the freight and received formal delivery of the 
package from tbo latter, it was hold that the goods had come to be not merely in 
the potential possession of tho consigneo but actually withiu his power and un¬ 
restricted control, though he had not removed them from the station where they 
woro then lying, nor made any attempt to do ao, and that he had received them 
within tho meaning of tins section.* ■ . , < 

If exclusive possession remain in tho thief, there cannot be a convictiim for 
receiving. A and B, two thieves, were scon to come at midnight out of a houM 
belonging to C’a father, under the following circamstances, A earned a sack* 
containing stolen goods: B accompanied him; 0 preceded them, cat^ag a 
lighted candle. All three go into an adjoiniDg stable belonging to C, and then 
shut the door Policemen enter the stable and find the sack lying on the floor 
tied at tho mouth, and the three men ntanding round it as if they were bargaining, 
but no particular words wore heard. It was held that on this evidence C wul 
not he convicted of receiving stolen goods; inasmuch as although there wasemeuce 
of a criminal intent to receive, and of a knowledge that the goods were stolea, ye 
the exclusive possession of them still roraoined to tho thieves, and therefore u nao 
no possession, either actual or constructive.^ 

Though manual possession is not necessary yet proof of an actual tsinngmj 
some kind of possession is necessary. A stole fowls, and sent them by coaefi to 
Birnimgham, in a bo.v, not addressed to anyone ; but A made a verbal statemeu? 
when he sent them, that a person would caU for them at Birmingham, n m* 
quired for the box ; it was shewn to her, and she claimed it but it ivas not deUvereo 
to her. It was held that B could not be properly convicted os a receiver. 

Any pram «o Hi. melver not ,ee»aw.-Xt no 

tocMver Koeiyes for tic purjwse of profit or adTantagc, or irhrthet ie 0oc» 
assist the tbref. ® 
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F»he cltlm Is not receipt.—Tlie circumstance tljnt a person knetr tliat the 
property was not his own and j-ot claimwl it Iiefore th« Magistrate in his deposition 
in a case, was heltl to he not sufficient for his conviction. * 

Res nullius cannot be the subject of receiving.—Where a buH was let loose, 
ns part of a religious ceremony, and was tho property of no one, it was held that 
it could not ho the subj'oct of an offonce under this section, ns the original owner 
had surrendered all his rights as its proprietor and that it was, therefore, niilUus 

jiroprif/(7s. * 

Receiver is guilty though the principal is not.—>Whoro a child committed theft 
and was discharged under s. 83, this fact was held to he no bar to tho conviction 
of the jiorson who receivetl the stolen projtcrty from the child under this section.® 

Joint poisesston.— A jKrsoii having a j'oint possession with the thief ini-iy he 
convicted as a receiver * 

Where property is found in a house in the possession of more than one person, 
mere discovery of any stolen pro^ierty in (hat house is not in itself sufficient to 
prove that the possession was of any of those persons ® 

Joint lamlly possession-—Where stolen property b found m a house occupied 
by several persons, it is not enough to shew that tho property was found in the 
house, to convict a member of the family who might have had nothing to do with 
bringing or keeping it there.* The manager of ajornt Hindu family is prima/aeie 



stolen property. If knowledge of the presence in tho bouse of the stolen property 
is established against tho managmg member, ho must, as tho house-master, be 
presumed to have been in possession of it.*® 

In a house occupied by a joint family including several male and female 
members certain stolen property was found in a locked box, tho key of which was 
in the possession of the wife of one of the men who, however, was not m the house. 
The husband was convicted under this section It was held that it cannot be pre¬ 
sumed that in every case of this kind the i»ossession of the wife is per se the posses¬ 
sion of the husband, and as there was nothing to connect the husband with the 
possession beyond the mere fact that he was the husband of the woman who had 
the key of the box, the conclusion that be was in possession of the property was 
not justified.** 

Husband and wHe— English law .—Upon a joint charge against husband and 
wife of receiving stolen goods tho wife cannot properly be convicted if the husband 


. .r, . . C J»" 
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is-' l it the vtilc has votunUfily cotfl5nitt«l theft, the husband can be convicted 
of Motiving stoltn ptopcity {torn tJio wUo.* }J«t if the wife has Mwived stolen 
goods without the control or knowlodge of otiif upart from her hosband, the hus¬ 
band coring be held guilty of rcceii-jng even though he afterwards adopts hk wife's 
receipt® Bare acquiescence in the receipt of rtoicn iiroperty is not the adoption 
ot receipt, eo as to constitute receiving. * A wife, in the absence of her husband, 
ana Kis knowledge, received atolen goods, anti paMi money on account of 

them, Tho thief and tho husband afterwards met. The latter then learnt that 
tho goods ^Ycro stolen, ho had agreed on the price which he was to pay for them, 
and paid the balance to the thief. It was hold that tho husband might be convicted 
of receiving tho goods knowing them to be stolen. ^ 

A husband and wife wore jointly indicted for receiving stolen goods. There 
was evidence that the wife had iv^eived part of the stolen property from one of 
the thieves; there wn.? no evidence that the husband was present at the time, and 
there was no evidence that the nnfe was acting under liia compulsion. It was held 
that the wife was properly convicted of receiving stolen goods.* 

A wife, though she may have committed adultery, cannot steal her husband's 
goods; and therefore the adulterer, fccei'vrng from her the goods which she has 
taken from her husband, cannot be guilty of recewng stolen goods. The receiver, 
however, may be indicted for common law miajlemcnnoiir.^ 

* Stolen property.’—Property into or for which the stolen property has been 
converted or exchanged is not stolen property.® Hence, money obfaioed upon 
forged money-orders*; or an ingot obtained by melting efoJen jewellery’® is^not 
stolen property. ' 

2. ‘ Knowmg or hanne reason to believe the same io be stolen property/— 
Tho offcnco made punishable is .not tho rccciWng of stolen propetly bom any 
particular person, but the receiving of such property knowing it to Sc stolen. Merc 
suspicion is not enough. * ’ A person is not grdHy of tbw offence althoagh at the time 
of rcceudng tho property he erroneously believes it to be stolen**; or where too 
articles arejiotofan unusuolcharacter butorc such as easily pass Kom band to 
hand.'® 

" A person must be held to have ‘ reason to believe * pioporty to he ®to to 
within tho meamng of s. 411.. .when circumstances are such that a remnam 
man would be led by a chain of probable reasoning to the conclusion td 
that the property he was asked to deal with w'as stolen property, aithoogh 
curastanccs msr Jail abort of carrying absolute conviction to ai$ nund 
poiafc."' * Sec also a. 26, supra, as to the meaning of ‘ reason to beheve. 

. It is immaterial whether the receiver knojvs or not who stole ^ 

section docs not apply to tho actual thief. The ^ss 

it is directed is a class to whom these alternative words apply, knowing or liavi {. 

reason to believe the same to be stolen property. _^tVherc 

Servant receiving goo* knowing tbera to have been stolen is S*?‘«y-r”r „ 

A, tnomr« that gooJ veto stofcii, directed B, his aon-ant, te ''“T'“fe 
hk ptemises, and B. ia porau&nee ot that ihiectlon eftem-aras “™f„ 

A’s absence, B knowing that they bad been stolen, they were jointly indicted 

eecciving theHlA* , ... o 

11 hnnnKtppn A'aiciel, 11913] M- 

lamp, ( 1888 ) Ct 71, No. 41 "I I®®*! 

ro^i. Cr, ^ __ lo at 1S92. 
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Amendment.—After the expression ‘in respect of which’ there- Were the 
words * the offence of.' But the word ‘ tho ’ was repealed by Act Xlliof.JSOl; 
and the words ‘ offence of,’ by Act VIII of 1882, s. 9, as a result of the decision 
in illoor^a Chelty’s case. * c- 

The ‘ words whether the transfer, etc., British India ’ were, as heretofore said, 
inserted by Act VIII of 1882, s. 9. 

PRACTICE. 


E wd enc e.—Prove— 

(1) That the property in question is stolen property.* 

The goods received must be the identical goods which were stolen, and not 
something for which they had been sold or exchangSd.'^-’^The finding must be 
that the accused received the very property stolen, not property like it.^ If it is 
manifestly impossible to recognize stolen property no conviction could be made.* 


hous( ■ ■ ■ . ■ ■ ■ ■ ‘ 

cerca*. ■ • • ’ • ■ ' ‘ 

with those found.* 

(2) That the accused received or retained such property. 

There must be some proof that some person other than the accused had posses¬ 
sion of the property before the accused got possession of it. * 

Where property sufficiently identific<l to be the property of one person is 
found to be in the possession of another person without leave or license or any 
legal permission of the owner, it is for tho party in whose possession the property 
is found dul^’ to account for its possession, and, unless he can do so, a jury might 
fairly infer in such circumstances that it wds'with a guilty knowledge that tho 
prisoner took that which he knew to be not his own.® But possession of property 
which has been stolen from tho owner is generally at best only evidence of theft 
when tho date of the theft is so recent as to make it reasonable to presume, in tho 
absence of explanation, that the person in whose |)os3cssjon the property is found 
must have obtained the possession by stealing.® Mere recent possession of stolen 
property is not alone sufficient, as such possession is in general e^dence of stealing 
and not of receiving.** The iwssesslon of stolen goods by the accused must be 
possession soon after the theft or the stolen goods must have been ‘recently’ 
stolen. * * Possession of stolen goods a few months after theft raises no presumption 
that the jwssessor knew or had reason to believe the goods to bo stolen.** If 
the possession is not a recent possession the accused ought not to be called upon 
to explain how his jiossossion was acquired. The question of what is, or what is not, 
recent possession is to be coiisideis^ with reference to the nature of the articlo 
stolen ** Whether a presumption of theft or of receipt of stolen projierty should 
be drawn would dcjicnd on the circumstances, the length of time that has elapsed 
after the theft, how much of stolen |)ro|*erty is found in the possession of the person 
in question, the circumstances which In! to the recovery and other facts connected 
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with tlitJ discovery oi thO property,* It m a prCauraption o! fact, and not an 
implication of law, from ovidenco of recent possession of stolen property nnaccount- 
oi! for, whether the offence of stealing, or of receiving, has been committed. Where 
the accused was found in the recent possession of some stolen sheep, of which he 
could give no satisfactory account, and it might roagonnhly bo inferred from the 
circutji^taucc.8 that he did not steal Ihsm httnsclf, it was held thcro was evidence 
for the jury that ho received thorn knowing them to have been stolen,® Where a 
stolen horse was found in tho possession of the accused six montlis after it was lost, 
and there was no other cvidcnco against the accused, the accused was not called 
upon for his defence as the possession was notsufiicicntly recent.® ^Vliere ordinary 
koya of the valno of Its. 2-8-0 were found in tho possession of a man of substance 
more than three months after the theft, it was held that having regard to the length 
of time thcro was no presumption that the accused knew or had reason to believe 
tho property to be stolen, Possession of stolen goods must bo possession soon 
after the theft or the stolen goods must have been recently stolen.'* IVlcrc tho 
accused was found in possession of stolen property two months after the theft was 
committed, and gave no account of how ho became possessed of it, but denied that 
he was ever in possession of any of the articlesstolen, it was held that the accused 
should bo convicted under tliis ncction and not under s. 37D.* Where valuable 
Jewellery which wa.s stolen or otherwise lost to the owner is found under circura- 
stances of grave anspicion in tho possession of the accused about two years after 
the theft or loss, and tho accused refuses to disclose the name of the person from 
whom he received the same or to give the pnrticulnrs ns to tho original of his posses* 
sion, the Court is entitled to draw an infcrcnco of guilty knowledge on the part of 
the accused. And if there is no evidence as to when he first acquired such posses¬ 
sion this section applies.® Where fcho accused, the father-in-lsw of one S, 
who was tho cousin of the thief, was found in posscssioo of the stolen property 
three days after tho theft and he disposed of it in a somewhat suspicious manner, 
it was held that the circumstances, though they formed grounds for grave suspcaons 
against tho accused, did not furnish conclusive evidence against him for his convic¬ 
tion under this section.® , .. 

Recognition of things not before tho oyes of deposing witnesses is not ewlcnce 
against a person accused of having been in possession of those things.® _ 

(3) That he did so dishonestly.* Where a person is found in possession 
stolen property dishonest retention on his part must bo proved. The mere a 
that his conduct is suspicious is not sufficient to repose a conviction upon. , 

In considering whether tho possession of stolen goods raises a „ 

of dishonest receipt of stolen property, the attention of the jury should w aw 
to the necessity of satisfying themselves that the possession is clearly tracea 
the acciisetl. * * , 

(4) That he knew or had reason to believe that tho property was stoit 
property. 


* Gorle [1 lU2j 31. W. N. 97, 

* Lanqmead, (1804) 9 Co* 4C4 ; McMafiou. 
(1875} 13 Cot 275 

® Con2ier, (1852) 3 C. & K, 318. See to the 
Bivme effect, ham Chunifrtt Sahti v. IlaJ* Jleah 
Jfaji A bduUaK (1913) 17 C. W. N. 1129, wJjcns 
the Court relusra even to iseua process against 
» shroff in tphose possession a Govemmeftfc 
currency-note of the value of Rs. 1,000 traa 
t»ecA seven months after its loss See also 
Vefhi OcJia Theian, [1912} M. tV. N. 362, H 
M L. T. 186; .Vanga^ Shah, (1915) P. IT. R. 
,Cr) 2ro. 41 of 1916, P. L. R. No. 62 of 1916. 

* JotWillah Bepan, (1918) 22 C. TV. N. 


597. 


2ia 


Madappn Tnvn. {!8SS) 1 U'cir -171. 

!♦««» (1924) 2 Kan'^ 80. ,, 

.Iseiiti Knmar Jloy, (1903) 10 C. ' • ♦ • 

(1807) 8 W. K. (Or.) 

lu 

(1884)1) All. 237. „ 

>* Jfoailri,(iBS21['I)>!m.731- - 

» Zto,a(«8.7)«7»J-. (If 8) 

Mur Tnr Alf, ^S70) 13^ -14 ( *) ' 

nrul Bnu, (IsVs) 18 SV. R (Cr.) 63, W 
ITun, (1873) 10 W, R. (Cr) 37, 



411.] 


P.rri'lMXO STOLEN* PROrEnTY. 


P77 


As to the proof of the receiver's guilty knowledge, from the caution ncccs- 
Rarj* in this sort of trafTic. it must often happen that no express disclosure is made 
to him and yet that he knows the property to have been stolen as well nsif he had 
artoally witnessed the theft In this, ns in other cases, it is Bufilcient if circum¬ 
stances arc proved, which, to persons of ordinary understanding in the situation of 
the aeensed person, must have led to the conclusion that the property was stolen 
nr otherwise dishonestly acquired. Thus, if it is shewn, that the accused received 
large quantities of money, ornaments, bundles of clothes of various kinds or move- 
aides of any sort from persons destitute of property and without any apparent 
lawful means of acquiring it, and csjtecially if it is proved that the property was 
brought at untimely hours and under circumstances of evident concealment, it 
may well be concluded that it was received with a full understambng of the guilty 
mode hy which it has licon acquired. And this will be still further confirmed, if 
it appears that the property was purchased for a sum far below its real value, or 
was concealed in places not usually employed for keeping such property, or if the 
marks on it are effaced, or if false or inconsistent atones are told as to tlio mode 
of its acquisition. Another circumstance from which such guilty knowledge may 
Ik! inferred is that the property has boon received from a notorious thief or one 
from whom stolen property has on previous occasions been received.* ^^^lere 
a question of value of the property stolen is to arise there must be direct cndcnce 
of value.* 

Where the circumstances do not raise the presumption that a person received 
the property knowing it to be stolen, the accused cannot be convicted of this offence 
merely because he is in possession of the property and does not account for his 
possession.* The Court must be satisfied that the property was stolen by some 
other person to the knowledge of the accused and there should he some cadence 
to shew that such was the ease * The steahng by the other person must he proved, 
othenviso the receiver must be acquitted.* 

The mere fact that a person points out a place where stolen property is con¬ 
cealed, if the place is not his own, is not sulBcicnt to entitle the Court to find that 
the person who pointed out bad received it, or retained it, knowing it to be stolen 
There must be some cvidenco whicJi suggests that the accused himself concealed 
the article in the place where it was found.* 

A is accused of receiving stolen goods knowing them to be stolen. It is proved 
that he was in possession of a particular stolen article. Tlic fact that at the same 
time lie was m possession of many other stolen articles is relevant, ns tending to 
shew that he knew each and all of the articles, of which he was in possession, to be 
stolen. ^ The fact of stolen property being found concealed in a man’s house would 
be sufficient to raise a presumption that ho knew the property to be stolen property, 
but it would not be sufficient to shew that it bad been acquired by dacoity,* or 
some such other offence. 

On an indictment against A for stealing, and B for receiving stolen goods, 
evidence was given that on various former occasions portions of the commodity 
stolen had been missed, and the accused had, after such occasions, been found 
selling such commodity ; and that on the last occasion it was part of what was 
stolen. It was hold that this was sufficient to fix the receiver with a guiltv 
knowledge.* 

(Cr) No 1 of lOOG; Fir Balhah, (Iflll) 
P. \\\ R. (Or.) No. 20 of 1912 ; J/eArw. (IPl.l) 
1* R. No. 315 of 1913, P. VV. R. (CY.) No. 
.12 of 1913; Barhit Ah. (lOlG) P. R. N'o. 1 of 
1917. 

• Illustration (o) to s. 14, Indian Evidence 
Act. 

» ilo/Aorf, (1682) 6 Bom. 731. 

• iriffwim KieholU, (1866) 1 f! i:F. 61. 


* jr. & M. 373. 

* Mahboob, (1920)2 U. P. L. R. 113 

* Bvrlt, (18841 fi AU. 224 ; Bharoa, (1923) 

21 A L. .T. R. 83C, (1923) 19 

N.L.^R. 170. 
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XV ' % pnsoner for feloniously receiving stolen property, a list of 

the'stolen'articJes which the^prisoner, who was a marine store-dealer, had bought 
was received in evidence in'order to show that he had bought at an undervalue''' 
The circumstances -under which the list was written were os follows : - A Police* 
Constable asked the prisoner to consider when he had bought the stolen property 
to whi^h tlie prisoner replied that his wife should make out a bst of it, and on the ^ 
next day the jirisoner’s wife in her husband’s hearing said, “ this is a list of what ’ 
we bought and what wc gave for them,*’ On the question whether the list was 
properly admitted in evidence, it was held that it was clearly admissible in 
evidence. * 


A principal felon* competent witness against an accessory for receiving 
stolen property. * An adrmssion of his guilt, made by the thief while in custody, 
in the presence of the receiver, is evidence against the receiver.® But it is unsafe 
to convict a party aaoceceiver on the evidence of the thief, unless it is confirmed.* 
The mere fact that stolen goods were found on the prisoner’s premises is not sufB* 
cient to confirm the evidence of the thief.® 


Procedure.—Cognizable—Warrant—Not bailable—Not compoundable— Tri* 
able by Court of Session, Presidency Wa^strate, or Map'strate of the first or 
second class—Triable summarily if the property is not worth more than Es. 50. 

A Magistrate cannot assume jurisdiction to try an oSence under this section, 
in a summary form, unless he satisfies luroself that the property in respect of which 
he is trying the accused is leas than Ss. 50 m value, and he roust record the fact 
in the form prescribed in s. 263 of the Criminal Procedure Code. Where there is 
no such reference in the record of the case, the conviction is bad.* 

Venue.—A charge of receiving or retaining stolen goods may be inquired into 
or tried cither by the Court withia.tlic local limits of whose junsiEctlon the goods 
were stolen, or by any Court within the local limits of whose jurisdiction any of 
thorn were at any time dishonestly received or retained. ’ 


Property brtoQglag to tOStivai owners—Where a person was found in possession 
of stolen property, identified as belonging to different owners, but it did appear 
that he had received such property at different firaes, it was held that such person 
could not properly be tried and convicted under this section separately in respect 
of the property identified by each owner * 

Separate trials In respect ol dJffereal Items of stolen property—In the house 
belonging to two brothers, three items of stolen property were disco’t'cred, 
n quantity of unused postage stamps, some carpets and some buckets and pa* 
fks. There was no evidence to shew that the stamps and carpets had own 
received by the brothers on different dates. On a charge of dishonestly retaining 
the carpets, one brother was acquitted and the other convicted. Proceedings ngamst 
them were also instituted in respect of dishonest retention of the stamps, ine 
accused pleaded that as the stamps hod been discovered at their house on the same 
date and at the same place as the carpets only one offence in respect of these 
items of property had been committed and that as they had olrc.idy 
in respect of the carpets they could not be tried in respect of the stamps. w 
held that they could not bo 80 tried.* . , 

Where th*e property stolen formed the contents of a single parcel, « 
offence in respect of all the articles contained in the parcel and not separate oilenc^ 
in respect of the different articles should be treated aa the basis of the conviction. 


* JIan^. (im) 3Q.JID. 33. 

» jrilUam //a#Zam. (1760) 1 Lescb 418. 

* JfmtlloJt Cor, (1858) 1 1'. & F. 90. 

* (1SI>4) 4 F. A: F, 43. 

* 0 * 65 ) 4T.&r. 315 . 

* SriJ iVaiwtsii Pandatf, (1933) 0 P, I*. T. 


* CrinUnal Procedare Code. s. 180, 

. • ( 1803 ) Ifi A5L 317 ; 

fl023> 45 AIL 485{ Gattfth (1W3) flo 
O!. 694 i JIaiht, 0. S. G 1«7. 

* fiieXvn (1921) 3 P»t. »W. t 

»• J!am Ptrtkad. (1934) 2 lUn*. 20. a; 
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JelnCff e{ th»rr»>—Wh'^n' h f»’r»'*n »*< iri*^! for rocrivinjr ntnlon propfrtr 
in conjunction <nfh olh'-r' «bo wrro tnM for committing ihoft, it w*« h'M thut 
t})o joind'-r of rJiurjTf* wn* ill'-gsl, th** Imnwtion^ not l-'ing tho pam**.* 

Jetoi IrtU-—t^ifirrcTit |'^r»nn«. fltarpcd »it!i jo'p.-jratolr rrtaining clifTorrnt 
urt^V* of litoVn j'rop<-ri). llionplj |>roccof|< «f f|)«* Mm** Inrft, cannot l« trifd 
topftl»»-r. a* til'* offcnor* rliarp^l cannot Iw miM to lia\r lH*cn committed in the 
Mm" tr«n»artion * 

\YVt"rr part of >toVn j'To|«rrtv waa found in the po\«".v»jnn of ono person 
and atiothor part «n tJi" j-o'^o^ion of another, and it wa* provet! that both hail 
l>oen acting in concert ami had joint control over Ih" property, it was held that 
their join! trial «a« not ill"pl.* 

A perioa temrnltiloit thffl «r fcrtaeh et Innt It oet lUMt at a rtctlTir.—A |»erson 
cannot It conxiciivl nn*lcr thi« fcftion m re«pcet of pmjTrty for which he him»elf 
ha« Iwen convirtrsl • The theft and taking and retention of atolen goodt form 
on" anil the Mm" offence, and cannot It puni*hcd aeparately.* the chief 

ofTence charged and pmveil by the c^ndenco it theft, the fart of the atolen property 
iTing found in the |»o««e««inn of the oflrnder afioold l>e rontiderrd aa a portion of 
t-he evidenee by which the chief offenre it prow!; and the verdict cf * not guilty' 
should It entered upon the charge of didioneatly receiving or retaining such pro¬ 
perty. • 

DlrectloB to Inrjr.—It it no misdirection for a Judge to tell the jury* that, if 
the accusnl could not prove how he Itecamc potwased of certain nrticle.t, it was 
their duty to convict him. for the presumption in auch a case was legally %'aljd 
that he knew that the property had iTcn unlawfully ari^uired.* The Seasions 
Judge shotiM direct the jury to find(l) whether the"property was atolen, (2) whether 
it was dishonestly retainei*!. and (.1} whether the accused knew or had reason to 
liclietT the Mme to It stolen property " 

Chorte-'-Tlie charge should state (hat tito articles found in possession of 
the accused were the property of a certain person, who was the owner thereof.* 
It ahouhl also act forth that the accused knew or had reason to believe that the 
property he received was stolen property, for without this knowledge or belief, 
the offence is not complete “• 

The charp* should bo ns follows — 

I (mimcnnd nfficc nf .1f«^i‘frn/e. c/e .) hereby charge you (nomcp/MroccHJcd) 
as follows — ,, 

That you, on oi* nliout the-day of-, at-, dishonestly received (or 

retained) stolen property, to wit-, iTlonging to one AB, knowing or having 

reason to believo the same to be stolen property, and that you thereby committed 
an offence punishable under s. 411 of the Indian Penal Code, and within my cogni* 
ranee [or within the cognizance of the Court of Session {or the High Court)]. 

And I hereby direct that you lie tned by the said Court (i« coses tritd by 
Magiflratt omit these irorifs)] on the said charge 


’ Baniror, (I80G) I C. W N 35, 

Ohi Bhutan AdhiL-an, (1018) 40 Cat 741 ; 
Stnghara, (1003) P. L. R No. 140 ol 1003. 

* ALdul Majul, (1900) 33 Cal. 1250, Oht 
Bhutan AdhtLary, rup.; Jeihalal llarlxhand, 
(1005) 7 Bom. L. R. 527,20 Bom. 440. 

* Jadunandan Pratad, (1016) 2 F. L. W. 
316 iJ/uMiNamal, (1920) I P. U T.431. 


« ShuntHT, (1870) 2 N. W. P. 312. 

• . . II . • • 

• ciaan ein Halnath, (1863) 1 B. H.'C; 05. 
‘•(IfifiSMW. R.(Cr. L.)1I. 
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J.AW OP .CRIMES. 


. JCJUP. XfTI. 

Punishment.—I b general a sentence of fine in the cav: of n receiver of stolen 
property IS an improper and a futile anntenee, innsmucli ne the fine is n mere tempo- 
rary aiminutioii of the reccivct’s iflcgitimafc profits. ‘ i, ^ 


412. lYhocver dishonestly' receives or retains" any stolea 
Disiionostiy property' the possession* whereof he knows 
SSTn *P hclicvc' to have been transferred 

mieBi 0 n of a oy tlic commiasion of (lacoity,® or dishonestl}* 
dnroity. • rccoivcs froBi a person, whom he knows or has 

reason to believe to belong or to have belonged to a gang of dacoits, 
property which he laiows or has reason to believe to have been stolen, 
shall be punished svith transportation for life, or vrifh rigorous 
imprisonment for a term which may extend to ten years, and shall 
also be liable to fine. 


C 0 HI 51E N T. 

The object of this section is to stamp out the offence of dacoity which was 
very common when the Code was enacted. 

This section refers to persons other than the actual dacoits. It implies receipt 
from another person or an act hy one not himsoU the dacoit.- The receiver is 
punishable under it os severely as those who commit ilacoity. 

1» ' Dishonesffy.'-'Scc s. 24, supra. 

2» * Receives or retains.’—Sec a. 411, supra. Such receipt or retention must 
have taken place in British India to give jurisdictiou to Courts. Certain persons, 
wlio Were not proved to bo British subjects, were found in possession, in a Native 
State, of property, the subject of a dacoity committed in British India. They 
were not proved to Imvo taken part in the dacoity, and there was no evidence that 
they had received or retained any stolen property in British India. They were 
convicted of offences punishable under tlus section. It was held that no offence 
was proved to have been committed within tho jnrisdiction of a British Court. 

3. * Stolen property.*—See b. 410, supra. 

4. ' Possession.—See s. 27, .wpra. 

5. * Reason to believe.’—See b. 2fi. supra. 

6. * Dacoity.’-—^Seo s. 391, eapro. 

PRACTICE. 


Evidence*—Provo (1) tlint the property in question was stolon property. * ^ 

(2) That the possession of such property was transferred by the coromission 

of dacoRr. . . ^ 

(3) . • . ‘ ■ Pfopwty. 

( 4 ) , . g 

(5) That he knew or hod reason to ociievc wie cuoiuostances stated in (2). 

Or prove (1) that the property in question was stolen property. 

(2) That the nccused received it. . ^ i n 

(3> That he received it from a person who belonged to or had belongea to . 
gang of dacoits. 


1 Tor Balelielor, J., in Jsariain^, Ct. « FWe s. 4i0, s\tp. 

Ericrenw Ko, 97 vIlMS, clrei*ii on iCili • r**?’/.B/1717W 11 (&)73. 
VrtPftmW lOir, Jofftahvr mgdee, (I80i)7 n. U. > 

^ » .K»rpat3tnffA,(1887)0AJ1.523;>Wf5*w. ^o*orfAtt,0895) Cr. H.Ko. l9of I83.»., P- 
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(4) That he *did ns in (3) dishonestly. 

(5) That he knew or had reason to believe that the person from whom he 
received the property belonged to or had belonged to a gang of dacoits. 

(0) That ho knew or had reason to believe that the property was stolen pro¬ 
perty. 

Procedure.—Cognizable—^^Varrant—Not bailable—Not compoundable— 

Triable by Court of Session. 

iriiere tho accused is apprehended soon after a dacoity witli part of the plunder 
in his possession, there is a good ground for charging him with the dacoity as with 
having received or retained with guilty knowledge, and he ought to be charged 
in the alternative form.* But when stolen property is found in the possession 
of dacoits the ‘offence of ' knowingly having it in possession ’ is to be considered 
included in the original one of dacoity, unless there are circumstances clearly 
separating the crime from the other, e.g., length of time or distance.* Separate 
con\’ictions and sentences under ss. 395 and 412 with respect to the same property 
are, therefore, obviously improper.* 

Sentence.—A sentence of transportation under this section and 59 cannot exceed 
ten years. ^ 

Charge.—I («<»«« and office of Magistrate, etc.), hereby charge you (»nwe oj 
the accused) as fellows :— 

That you, on or about the-day of-, at-, dishonestly received [or 

retained] stolen property, to wit-, belonging to one AB, knowing or having 

reason to believe that the possession of the same had been transferred by the 
commission of dacoity; and thereby committed an offence punishable under s. 412 
of the Indian Penal Code, and within the cognizance of the Court of Session (or 
the High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 
413. \Miocvor habitually receives or deals in property which 
Habitually knows or has reason to believe to be 
dealing In stokii stolcn property, shall be punished with trans- 
property. portation for life, or with imprisonment of either 

description for a term which may extend to ten years, and shall 
also he liable to fine. 

C 0 in 51 E N T . 

This section punishes severely the common receiver or professional dealer in' 
stolen property. One who casually receives stolen property is punished under the 
two prcce^ng sections according to the taint attaching to the property. 

In order to support a conviction of being nn habitual receiver of stolen property, 
it must be shown that the projicrty was received on different occasions and on 
different dates A person cannot be said to be an habitual receiver of stolen 
goods who may receive the proceeds of a number of different robberies from a 
number of different thieves on the same day * Because the very essence of the 
offence is the habitual, that is to say, constant receipt of or dealing in goods which 
the prisoner knew or had reason to believe to be stolen 


« ilotte Jolaka, (IP66) 5 W. R. (Cr.) 66. 
CatKv Mtti, (18C5) 3 W. R. (Cr.) 10. 

* ..ttool Jloiifiti, (186t) I W. R. (Cr.) 48; 
Sh(Aitb*t SXetLA, (1870) 13 W. R. (Cr.) 42. 

» Hikint. (16S6) (V. R. No. 63 of I8SC, 

in 


Unrep. Cr. C. 312. 

• JfoAaiiMHrfo Bkundary, (1866) 5 W R. 

* Babaram K«n*iri, (1891) 19 C*l. 190. 
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OP cntuns. 


[cnjr, ym, 


■ Panljhmenl.—In ganotal a Bcntcncc of fina in the cav: of a receiver of atolcn 
property 13 an improper and a fiiflie Bontenec, inaamneh as the fine 13 a mere temno- 
rary diminution of the receivar'a illegitimatu profits .1 ^ 


412. WJioever dislioncstly' receives or retains' any stolen 
DiahoaoBtiy propoTty' the posscssion* whereof he knows 
SS"in Toason te bcUcvc' to have been transferred 

raisftion Of ft by tlio commission of dacoitj’,* or dishonestly 
dacouy. receives from a person, whom he knows or has 

reason to believe to .belong or to have belonged to a gang of dacoits, 
property which he Imows or has reason to believe to Imve been stolen, 
shail^ be punished vnih. transportation for life, or vnfh rigorous 
imprisonment for a torm which may extend to ten years, and shall 
also be liable to fine. 


C O Jt JI E N T . 

The object of this section is to stamp out the offence of dacoity which was 
very common -wlicu the Code was enacted. 

This section refers to persons otticr than the actual dacoits. It implies receipt 
fcom another person or an act by one not himself the dacoit.* The receiver is 
punishable under it as severely as those who commit dacoity. 

1. * Dishonestly.*—See a. 24, supra. 

2. * Receives or retains.'—Sec a. 411, mpra. Such receipt or retention must 
have taken place in British India to give jurisdiefiou to Courts. Certaia person, 
■who wore not proved to he British subjects, were found in possession, in a Native 
State, of property, the subject of a dacoity committed in British ladls. They 
were not proved to have taken part in the dacoity, and there was no evidence that 
they had received or retained any stolen property in British India. They were 
convicted of offences punishable imdet this section. It was held that no offence 
was proved to have been committed witWn tho jurisdiction of n British Courts 

3. * Stolen property.*—See e. 410, sxipra. 

4. * Possession.*—Sec s. 27, supta. 

5. * Reason lo believe.*—Sec p. 20. supra. 

6. * Daeoity.*—See s. 321, suprn. 


PRACTICE. 

Evidence.—'Prove (I) that the property in question w.is stolon property.* ^ 

(2) That the possession of suciv property was transferred by the coramissjoo 
of dacoity. 

(3) That the accused received or.retained such stolen property. 

(4) ThathediaMiii(3)dislmoe8ny.« _ 

(5) That he knew or had reason to believe the circumstances stated m {^f- 
Or prove (1) that the property in question was stolen property. 

(2) That the accused received it. , , . , j <i 

(3) That he received it from a person who belonged to or had belonged to . 
gang of dacoits. 


^ Ppr BatclWor, ,7., ia J^anting, Cr. 
ReletencB No. fiT of 1015, tlecldetl on ICtb 
November 1915. ^ n 

* Bahiru, (18S6) TJnrcp. CV. C. 312, Cr. N. 
No.C5ofl8S6. 

» Kirpal Singh, (1887) 9 AU. 523; 
mai lUaviin, (1920) 2 h. Ij. J, .748. 


• rW« e. 410, Slip. 

• f fV< n. 24,8up. 

• Jege^ur Pagaee, (1807) t V. R. • 
•100); £i^e>e>31anjee, (I8CS) 9 7V. R. (Cr-)^ • 

(1812) 18 W. R. (a-l 

lfoA««»,(18P.5)Cr. R.No, lOof ISV. Vawp. 
>. G 7C6. • • 
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(4) That he did as in (3) dishonestly. 

(5) That he knew or had reason to believe that the person from whom he 
received the property belonged to or had belonged to a gang of dacoits. 

(6) That ho know or had reason to believe that the property was stolen pro¬ 
perty. 

Procedure.—Cognizable—Warrant—^Not bailable—Not compoundable— 

Triable by Court of Session. 

Where the accused is apprehended aoon after a dacoity with part of the plunder 
in his possession, there is a good ground for charging him with the dacoity as with 
having received or retained with guilty knowledge, and he ought to be charged 
in the alternative form.* But when stolen property is found in the possession 
of dacoits the'offence of ‘ knowingly having it in possession ’ is to be considered 
included in the original one of dacoity, unless there are circumstances clearly 
separating the crime from the other, e.g., length of time or distance.* Separate 
convictions and sentences under ss. 395 and 412 with respect to the same property 
are, therefore, obviously improper.* 

Sentence-—A sentence of transportation under this section and 69 cannot exceed 
ten years. * 

Charge-—I (name and office of Maghlrate, He.), hereby charge you {name of 
the accused) as follows 

That you, on or about the-day of-, at-, dishonestly received [or 

retained] stolen property, to wit-, belonging to one AB, knowing or ha\’ing 

reason to believe that the possession of the same had been transferred by the 
commission of dacoity; and thereby committed an offence punishable under s. 412 
of the Indian Penal Code, and within the cognizance of the Court of Session (or 
the High Court) 

And I hereby direct that you be tried by the said Court on the said charge. 
413. Whoever habitually receive.*! or deals in property which 
Habitually kiiows or has reason to believe to bo 
deaiiog In stokn stolen property, shall be punished with trans- 
property. portation for life, or with imprisonment of either 

description for a term which may extend to ten years, and shall 
also be liable to fine. 

C 0 M JI E N T . 

This section punishes severely the common receiver or professional dealer in* 
stolen property. One who casually receives stolen property is punished under the 
two prece<Lng sections according to the taint attaching to the property. 

In order to support a conviction of being on habitual receiver of stolen property, 
it must be shown that the property was received on different occasions and on 
different dates A person cannot be said to be an habitual receiver of stolen 
goods w’ho may receive the proceeds of a number of different robberies from a 
number of different thieves on the same day.* Because the very essence of the 
offence is the habitual, that is to say, constant receipt of or dealing in goods which 
the prisoner knew or had reason to believe to be stolen. 


> Molte Jolaha, (ISCO) 5 W. R. (Cr.) 66; 
C<u»v J/uI. (18C5) 3 W. R. (Cr.) 10. 

* Abool Ilossein, (1804) 1 W. R. (Cr.) 48; 
SkaJutbut SheiLh, (1870) 13 W. R. (Cr.) 42. 

• R<tAirt». (1886) Cr. R. No. 65 of 188C. 

Ill 


Unrap. Cr. C. 312. 

* ilokanundo Bhundary, (1866) 5 W R. 

(Cr.)16. ’ 

• Babvntn Kan*ari, (1891) 19 Ol. 190. 
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' , PRACTICE. * 

' Evidence.—-Provo (1) that tho property in question Is stolen property. , " i 
(2) That tho accused received it or dealt in it. 

-(3) That ho did so hahitually. • . ^ 

(4) That he did so knowing or having reason to hclicve it to be stolen property. 
Procedure.—Coghirflble^'\Varmnt—Kot . bailable—Not ’compoundable— 
Triable by Court of Session. > , •, >. 

Trial lor an otience undot ss. 411 and 418-—A prisoner cannot be tried'at^thc same 
trial for receiving or retaining (s. 411), and habitually receiving-or dealing 
(s. 413) in stolon property. The proper course is to try the accused first for the 
offence under s. 411, and, if ho is convicted, to try him under s. 413^ putting in 
evidence tho previous conviction under a. 411, and proving the finding of the rest 
of the property in respect of which no separate charge under s, 411 could be made 
or tried by reason of the provisions of s. 453 of the Criminal Procedure Codc.^ 
Charge.—I (name and oj/ice of Magistrate, etc.), hereby charge, you (name of 
the accused) as follows:— t 

That you, on or about the——day of- -- , at——, were a habitual receiver or 
dealer in property, which you know (or had reason to believe) to be stolen property 
and that you thereby committed an offence punishable under s. 413 of the Indian 
Penal Code, and within the cognitance of tho Court of Session (or the High Court). 

^ And I hereby direct that you be tried by the said Court on the said charge. 

. 414, Whoever voluntarily assists in conceaVm^ or disposing 

of or making away with property^ which he knows 
AssiMing In con* qj Tcason to hclicvD to bc stolcH property,^ 
pro^tty. ^ shall bo punished with imprisonment of either 
description for a term which may extend to three 
3 ’eaTS, or with fine, or with botlu 

COMMENT. 

This section punishes those acta of receiving or retaining stolen property 
which do not come under tho purview of ss. 411, 412 and 423. 

Scope,—This section is intended to apply to cases where there has not been 
such a possession as would support an indictment against the party,•'hs a receiver, 
under s. 411. “"When a person is shown to stand in such a relation to stolen 
property as falls short of possession by him of such property, his manner of dealmg 

i with tho propcitjr . - ■..--^'sBOsmsofor 

hnaking away witl ■ ' 

Court in a case hi ' 
receipt of the prop . ' ' 

that a person receA..^c ■. • ' 

posing of them,/^ -‘'i'’ 

Ingredients,—This section requires two things— . , 

1. Voluntaiy assistance in concealing or disposing of or making away 

*\nowleilge or reason to believe that aoclt property is stolen proper^ 

1. ‘ Voluntarily assists in concealing or disposing of.. 

‘disposing of ’ must be interpreted in the light of the words they are ^ ^.tnrine 
tns., ‘concealing’ and ‘ making away with,' and cannot be taken to incJw e re- S 

■> miom A-oosrfoo, (18821 e C«I. C3J. ' v'lL cf hPP- 

^o. 31 ol 18.y. • /IWW«?fl»/,fl025)27l5om.l.n. 


ksposzngo 

: ombay High 
s ■ ho actual 
abd has held 
ding or dia- 




.PR05.. 412*411.] 


nroEivtxo stolen PRorriiTV. 


■m 


to tLe ownoffl. \Vhcr« the petitioner eonrictctl of banng voluntarily assisted 
in concealing stolen railway pins in a certain person’s house and field, with a view 
to having such innocent person punished as on oflender, it was held that the 
^Iagi^trate • • • • • » ‘ihing the accused for the two separate 

ofTcncea of • se in a stage of a judicial proceeding 

under s. I9I concealing stolen property under this 

section.* AMiere the accused was found to have restored to the owners jewellery 
believed to have been stolon hy his son, and then to save his son from punishment 
denied all knowledge of the matter, and on this ground was convicted under this 
.'oction, it was held that the accused liad committed no offence. * 

As to the meaning of ‘ voluntarily seo s. 39, eupra. 

S. * Knows or has reason to believe lo be stolen property.’—The person volun> 
tarily assisting in concealing or disposing of or making away with property must 
haw a definite knowledge that such property was stolen property. 

" The word ‘ bcliovo ’... is a very much stronger word than ‘ suspect,’ and it 
Involves the necessity of showing that the circunistancos were such that a reasonahle 
man must have felt convinced in las mind that the property with which he was 
dealing must be stolen pro[)orty.” " It was not sufilcicnt (in such a case) to show 
that the accused was careless or that he had reason to suspect that the property 
was stolen, or that he thd not make sufficient inquiry to ascertain whether it had 
been honestly acquired.”* Sec also a. 26,aMp/‘0, as to the meaning of ‘ reason to 
believe.’ • 

It is not necessary to establish that tJie property was the subject-matter of any 
particular theft; hut it must be shown that it was the subject-matter of some theft 
or other. The essence of this section is the concealment of stolen property which 
the accused knew or had reason to believe to be stolen property. If, therefore, 
an accused thinking that an article, which is in his possession, is stolen property, 
tries to conceal that property, when as a matter of fact it is not stolen property 
at all but property honestly come by, he does not commit an offence under this 
section. The fact that the property dealt with is stolen property may in some 
instances be inferred indirectly from circumstantial evidence as from the way in 
which it is dealt with by the party dcahog with it, but the circumstances must be 
such as would justify the conclusion that the property is actually stolen property.* 
PRACTICE. 


Evidence.—Prove (I) that the property in question is stolen property.* 

(2) That the accused assisted in concealing, or disposing of, or making away 
with, such property. 

This section docs not impose on the prosecution the requirement that it should 
in all cases trace the owners of the properly stolen. All that is needed is to show 
that the accused voluntarily assisted in concealing or disposing of property which 
he had reason to believe to be stolen property. * 

(3) That he did as in (2) voluntarily. 

(4) That he know or had reason tobehevethat the property was^|Stolen pro- 


taken into consideration.® An accused person’s merely pointing out the place 
where some of the stolen property is recovered and his making an admission before 
the police of having concealed it there, which admission is not admissible in 

• Hatntehar liai, (1877) 1 All. 37&. • I'lrfe b. 410. 

t X'— x-.- f TT T. T> .. * itttrfAanlAan/nffyaltftan, (1012) 14 Bom. 

V>, (1880) L.R. 893, I Bom. Cr. a 189, AMut GanL 
'.anniappa (1925) 27 Bom. L. R. 1373. 

' * Itanmhor Bai, #up. 

♦ 5amacAar», (1923) 45 51. L. J. 72S •//orMAanl-<Tri’<iiiV6Aal,(lgCo)2 B.H.ai20, 
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SI*,convicfiBR him umin t).i, Bcdio« in ths nbwnc= of 
any otlicr inaopcndcnl ptoot connecting Inm with the commEx^ion oE tlie crime * 

Tnnblo by Court of St?sion. ProMdcncy Mngirtrutc, or JInprtrute of tiic first 
or second clnss-Ttwbln suminurily ij jrroperty ij not u-ortli more than Ifs. M., 
Tbo same person cannot be ptopcily convicted (or Ibeft and (or nllemptine 
to conceal the alol™ projierly* or (or theft and (or disboncstly disnosinir of the 
same property. 3 * * 


Chat*e-~I (IWIIIC (Old offer of ihr il(oyi.trolc. nr.), hereby charge von (aame 
<y //(<* as io}Jn\v.«i ° 

That you, r>n or about the--—ilny of- , at-—, voluntarily fl?sEst«i in 

conrealnig (or a)a}wing of, or making away with) property, to wit-, which roa 

knew (or had reason to believe) to ba ftlolcn ptojvrty, and that you thereby commit¬ 
ted an ofTenco punishahle under a. 4l4 of tho Jfndinn Penal Code, and within my 
cognizance (or the cognizance of the Court of Season or tho High Court). 

And I hereby <lirect that you be tried [by the aaid Court {\n ewi iriet^ by 
Mnghtraic omit that, jrorrfa)] on tho anid charge. 

^nUnce.—Whore an accused is convicted ol an oiTonco under as. 411 and 
414, it is not permEsaiblc to pass on him aeparato and consecutive sentences under 
each head of the cliargoa, but in such a case only one scutcnce must be passed on 
him for both offences.* The charges under these sections should ordinarily be 
made alternatively, and not cumulatively.* 


Of Cheating. 

415. Whoever, hy deceiving any person/ fraudulentiy or 
dishonestly induces the person so deceived to 
“ deliver any property to any person, or to consent 

that any person sliall retain any property, 2* or intentionally indu¬ 
ces the person so deceived to do or omit to do anything which he 
would not do or omit if he w'crc not so decoived, and which 
act or omission causes or is likely to cause damage or harm to that 
person in body, mind, reputation or property, 2^ is said.to " cheat. 

Jhlxplanation ^—A dishonest concealment of facts is a deception 
within the meaning of this section. 

ILLUSTRATIONS. 

(fl) A, by falsely preteuding to be in the Civil Service, intentionally 
Z, and thus dishonestly induces Z to let him have on credit goods for which ho 
does not mean to pay. A cheats. . « j 

(b) A, by putting a counterfeit mark on on article, intentionaUy deceives 
Z into a belief that this article was made by a certain celebrated manufacturer, 
and thus dishonestly induces Z to buy and pay for the article. A cheats. 

Ic) A, by exWbiting to Z a false sample of an artwle, mtentionally " 

into believing that the article correspouds with the sample, and thereby dishonestly 
induces 2 to buy and pay for the article. A cheats. . , 

(d) A, by tendering in payment for an artic e a bill on a house 
Jieeps no money, and by which A expects that the bill will be disheuoure , ^:ni.pnfiing 
ally deceives Z, and thereby dishonestly induces Z to dchi’cr the article, Jftendi g 
not to pay for It. A cheats. 

; «• 
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.(e) A, by pledging as diamonds articles which he knows are not diamonds, 
intentionally deceives Z, and thereby dishonestly induces Z to lend money, A 
cheats. 

‘ If) A intentionally deceives Z into a belief that A means to repay any money 
that .Z may lend to him and thereby dishonestly induces Z to lend him money, 
A not intending to repay it. A cheats. 

(« 7 ) A intentionally deceives Z into a belief that A means to deliver to Z a 
certain quantity of indigo plant which he does not intend to deliver, and thereby 
dishonestly induces Z to advance money upon the faith of such delivery, A cheats; 
but if A, at the time of obtaining the money, intends to deliver the indigo plant, 
and afterwards breaks his contract and does not deliver it, he docs not cheat, but 
is liable only to a civil action for breach of contract. 

(/i) A intentionally deceives Z into a belief that A has performed A’s part 
of a contract made with Z, which he has not performed, and thereby dishonestly 
.induces Z to pay money. A cheats. 

(i) A sells and convej’s an estate to B. A, knowing that in consequence of 
such sale he has no right to the property, sells or mortgages the same to Z, without 
disclosing the fact of the previous sale and conveyance to B, and receives the pur* 
chase or mortgage money from Z. A cheats. 

COMMENT. 

In .all,.the foregoing offences relating to property the offender merely got 
possession of the thing in question, but in the case of cheating he obtains possession 
plus property in it. 

The authors of the Code say • “ Wo propose to make it cheating to obtain 
property by deception in all cases where the property is fraudulently obtained; 
that is to say, in all cases whore the intention of the person who has by deceit 
obtained the proporty was to cause a distribution of property which the law pro¬ 
nounces to bo a wrongful distribution, and m no other case whatever. However 
immoral a deception may be, we do not consider it as an offence against the rights 
of property if its object is only to cause a dbtribution of property which the law 
recognizes as rightful... 

“ We propose to punish as guilty of cheating a man who, by false representa¬ 
tions, obtains a loan of money, not meaning to repay it; a man who, by false 
representations, obtains an advance of money, not meaning to perform the Ber\'ico 
or to deliver the article for which the advance is given; a man who, by falsely 
pretending to have performed work for %vhicb he was hired, obtains pay to which 
he is not entitled. 

“ In all these cases there is deception. In all, the deceiver’s object is fraudulent. 
Ho intends m all these cases to acquire or retain wrongful possession of 
that to which some other person has a better claim, and which that other person is 
entitled to recover by law In all those ca?<^, therefore, the object has been wrong¬ 
ful gam, attended with wrongful loss In all, therefore, there has, according to 
our definition, been cheating 

“ In the definition of cheating.. .there arc set forth two separate classes of acts 
which the person deceived may bo induced to do. In the first place he may be 
induced to deliver any property to any person or to consent that any person shall 
retain any property. In order to constitute the offence of cheating the person 
who induces another to do tins class of acts must fraudulently or dishonestly induce 
the person deceived to do that kind of act. The second class of acts set forth m 
the section is the doing or omitting to do anything which the person deceived would 
not do or omit to do if he were not so deceived In order to constitute the offence 
of cheating with regard to this class of acts the person who induces another to do 
them must intentionally induce him to do them. In the first class of cases the 


* Note N, pp. IM, I C»>- 



inducing mnst be fraudulent or dishonest. In the second class of acts the indacina 
must be intentional.” ^ 


English law.—Whosoever shall by any false pretence obtain from any other 
person any chattel, money, or valuable security, with intent to defraud, shall be 
guilty of misdemeanour.® There arc two vita! points in which the English law 
differs from the Code :— 


(1) A promise as to future conduct not intended to be kept is not by itself a 
cheating.® Under the Code this will amount to cheating; see ills. (/) and (y). 

(2) The object of the accused must be to obtain any chattel, money, or valuable 
security. The definition of cheating as given in this section is much wider and 
includes damage or harm done to a person in body, mind, reputation, or property. 


Scope.—The definition, of cheating contains two parts. First comes the main 
part “ whoever, by deceiving any person..words which obviously apply to the, 
whole section. Then comes the first part ” fraudulently, or dishonestly induces 
the person so deceived to deliver any property to any person or to consent that 
any person shall retain any property.” Then comes part 2, which is an alternative 
to sub'part I, tu's., ” or intentionally induces.. .mind, reputation or property.” 
Then comes the closing words " is said to cheat.” The words ” and which act or 
omission... reputation or property ” form a portion of part 2 and arc not applicable 
to part 1 at all * The definition of the ofience of cheating embraces aotne cases 
in which no transfer of property is occasioned by the deception and some in which 
such a transfer occurs; for these cases generally a general provision is mode in 
8. 417 of the Code. For the cases in which property is transferred a more specific 
provision is made by s. 420.® But in an earlier case it has been laid down that 
an offence of cheating accompanied by a delivery of property may be punished 
under either of the sections; but where the ease appears to be of a serious nature 
steps must be taken to sendrit to the Court of Session for trial under s. 420. 

The offence of cheating is not committed if a third party, on whom nodecep* 
tion has been practised, sustains i>ecuniaryIo3s in consequence of the accused s act. 

Cheating and Extortion.—The offence of cheating must, like that of 
bo committed by the wrongful obtaining of a consent. The dilTorenco i.s,_ tha^t in 
extortioner obtains the consent by intimidation, and the cheat by deception. 

Cheating and Criminal Breach of Trust and Ctiminal Misappropriation.-- 
Cheating differs from the last two offences in the fact that the cheat takes po'Jses* 
sion of the property by deception. There is wrongful gam or loss in both cases act 

in both cases there is an inducement to deliver property. 


Ingredients,—This section requires - 

1. Deception of any person. 

2. (a) Fraudulently or dishonestly inducing that person 

(!) to deliver any property to any person; or 
(ii) to consent that any person shall retain any property, or 
(6) mtentionally inducing that person to do or omit to do a^tfi g 
which ho would not do or omit if he were not so deceived, and which act or omws 
causes or is likely to cause damage or harm to that person in body, mind, p 
or property, > 


I Per Gcidt, J. in A'i«Aor» Xo? Ch^lUrji, 
(1005) 0 p.'V. N 764. 767. 

' . t Larceny Act. 1861 (2t & 25 r. 56). 


» 62 4 f'3 Vic., c. 22. a 3 
« lihar (IPOS) P n- IL (Cr.) Ko. I« 


(1875) Unrpp-'CV. G OG. Ci. 

Ird Snptemb^r 1875, 

• Ar/i<c,(l864) C. 

• .Vic;dirV.-a7A.(l£)Ol>P.R-*Vo- 25nfJ«)‘- 

• XoteN.p. 163 
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1. 'Deceiving any person.’—It mr-ina causing to hclif'vn wlmt is faljo; 
or mi'V.nljnc ns to n matter of fact, or Icnclinc info error.' Tlio |>cn«on deceived 
need not l>e ft definite person to whom the representation is made. To eonsti- 
tute cheating there mu«t lie n dereption which must precede and induce untler (he 
first part of the section, the delivery or retention of proi*er(y, or net or omission 
referre<l to in the sfcon«l part. Ptich deception may f>e hy arords or conduct. As 
to what is sufllcient to constitute «Iefeption must !»e decided in eneh cn«e on it5 own 
facts.* 

Wlierevcr a per«on fraudulently represents na nn c.xisting fact that which 
is not «n existing fart, he commits this ofTence. A wilful misrepresentation of a 
♦lefinite'fact with intent to defraud, copnir.nhie by the senses—ns where ft eellor 
represents the qnantitv of coals to be fourteen cwt. whereas it is in fact only eight 
cwt, but Fo packed ns to look more; or where the seller, by manmuvring, con¬ 
trives to pass ofl tasters of cheese ns if extracted from the cheese oficred for sale, 
whereas it is not—is cheating.* 

Where a charge of cheating rests ujH»n a representation which is impugned 
as false and svhich relates not to an existing fact but to a certain future event, it 
must Ik shown that the representation was fnlso to the necused's knowledge at the 
■ time when it was made. It is l»ut little to (ho pur|>osc to .show that in fact the 
representation has turned out to be untrue.* 

It is not necessary that the false pretence ahoiihl b** made in express words, 
if it can be inferred from all the circumstances attending the obtaining of the pro¬ 
perty.* Fraudulent intent »* absolutely essential. An illegal demand if not 
fraudulent docs not amount to cheating The accused, who was the landlord of 
the complainant, sent for the latter, and on the latter opj)earing dcmanclcd pay¬ 
ment of rent The complainant left for home to fetch tlic money xccjucsting the 
accused and his clerk to have in the meantime his duos worked out and have a 
receipt svntten He returned soon with Ds 00 and paid the same to the accused, 
who drove him away refusing to give a receipt or return the money unless and until 
Rs. 23 more were paid to make up the sum. the said amount having been deducted 
towards certain subscription. It w-as held that no criminal oflence was committed.’* 

Mlicfc a person knows that the statements made by another are false, but 
still acts upon them with a view to entrap that person, it svill not amount to cheating. 
Where, therefore, money was obtained by the accused by tlic false pretence that he 
had cut sixty-threc fans of chaff when in fact he had only cut forty-five, and the 


^ .... -......vxKxtv luviiuus. ino currency 

Office, having, upon enquiry, dlscos'cred that the amount of the notes had been 
paid to the holder of the other halves, and that the notes had been withdrawn 
from circulation and cancelled, sent M the usual form of claim to be filled up and 
returned to it. It appeared from the evidence that the Currency Office never 


* Dr. Jlurray’* New £npli»h Dictionary; 
IFiV/iaw IVooUey, (1850) 4i.’ox 103. 

* Ramanath Kalapafiar, (1005) 2 C L J. 
524 

» Thoma$i.O'oss, (1860) 8 Coi 2C2. 

I* Clrahtmji SluUa Jeevonji, (1012). 16 
Bom. L. R. 297, 2 Bom. Cr. C.' 48. 

»-Afar»a CiUs. (18C5) 10 Cox 44; Khoda 
Bux.v. Baleya JHundarl, (1005) 32 Cal, 041; 
Ram Chand v. /ai Dial, (1012) P. L. R. No. 


114 of 1912. PW. R. (Cr)No. 10 of 1912; on 
remand, (1915) P. \V. R. (Cr.) No. 18 of 1016. 

• Kumtda Charan Ghost, (1011) 15 C. L. 

J. 516 Sco also Birjmj Mancari, (1912) 17 
T ^*1^' Mahto, (1020) 2 P. L. 

* (1857) 50 L. J. (51. C) 79, 7' Cox 


• Ilnsler, (1870) 11 Cox 670, Umeth CHwn. 
dtr JfiWcr, (1688) 10 CaL 310. 




m 


LAW OF CRIMKH. 


{crap. 


inducing must be fraudulent or dishonest. In the second class of acts the induci'og 
mustbe mtcntional.”* 


English law.—Whosoovcr shall by any false jjretence obtain from any other 
person any chattel, money, or valuablo security, with intent to defraud, shall be 
guilty of mlBdemeanour.* There arc two vital points in which the English lavr 
differs from the Code 


(1) A promise na to future conduct not intended to be kept is not by itself a 
cheating.’ Under the Code this will omount to cheating; see ills. (/) and (g). 

(2) The object of tiie accused must be to obtain any chattel, money, or valuable 
eccurity. The definition of cheating ns given in this section is raueb wider and 
includes damage or harm done to a j>or3on in body, mind, reputation, or property. 


Scope,—The definition of cheating contains two parts. First comes the main 
part “ whoever, by deceiving any person,.words which obWousIy apply to the 
whole section. Then comes the first part “ fraudulently, or dishonestly induces 
the person so deceived to deliver any property to any person or to consent that 
any person shall retain any property.” Then comes part 2, which is an alternative 
to sub-part 1, t'tc, ‘‘or intentionally induces.. .mind, reputation or property.” 
Then comes the closing words ” js enid to cheat.” The words ” and which act or 
omission... reputation or property ” form a portion of part 2 and arc not applicable 
to part I at all.* The definition of the offence of cheating embraces,some cases 
in which no transfer of property is occasioned by the decejffion and some in which 
such a transfer occurs; for these eases generally a general pronsion is made in 
8. 417 of the Code. For the cases in which property is transferred a more specific 
provision is made by a. 420,* But in an earlier ease it has been laid down tost 
an offence of cheating accompanied by a deliver^’ of property rosy be punished 
under either of the sections; but where tie case appears to be of a serious nature 
steps must bo taken to aendit to the Court of Session for trial under s. 420.« 

The offence of cheating is not committed if a thirtl party, on whom nodecep* 
tjon has been practised, sustains pecuniary loss in conscijucnceof the accused s act. 

Cheating and Extortion.—The offence of cheating must, like that of 
be committed by the wrongful obtaining of a consent. The differeuce is, that t c 
extortioner obtains the consent by intimidation, and the cheat by deception. 

Cheating and Criminal Breach of Trust and Criminal Misappropriation.^ 
Cheating differs from the last two offences in the fact that the cheat takes , 
sion of the property by deception. There is wrongful gain or loss in both esses a 
in both cases there is an inducement to deliver property. • - - 


Infredienfs.-^This section requires — 

1. Deception of any person. 

2. (n) Fraudulently or dishonestly inducing that person 

(i) to deliver any property to any person j or 
(it) to consent that any person shaU retain any property, or 
(6) intentionnily inducing that person to do or omit to do ng 

which he would not do or omit if he were not so deceived, and which act 
causes or is likely to cause damage or harm to that person in body, nund, r p 
or property. , ^ 


' ^ Per Geidf, J, in Ktshori Lat Chatttrji, 
(1905) 9 £;. W, N 7&4. 767. 

>' » lArcpny Act, 1861 (24 & 23 Vk-, 


» 62 & 63’Vic., c. 22. b 3 
* lAar T>a$, (1908) P. tV, It. (Cr.) No. 18 


tl 1903. n tui fr li 

• Samji. (1875) Unrrp - Cr. a 

J3rd September 1875, ' „ ^ ' 

• Sapa. (1864? Unnsp-^-C. - 

. sJuiafsinnh. (1001) P- P h»- 250' 

• Note N, p. 163. 
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SEC. 416;] 


' 1.-^“*Deceiving any person.*—It means causing to believe what is false; 
or misleading as to a matter of fact, or leading into error. ^ The person deceived 
need not be a definite person to whom the false representation is made. To consti¬ 
tute cheating there must be a deception which must precede and induce under the 
first part of the section, the delivery or retention of property, or act or omission 
referred to in the second part. Such deception may be by words or conduct. As 
to what is sufiicient to constitute deception must be decided in each case on its own 
facts.®’ 

WTicrevcr a person fraudulently represents as an existing fact that which 
is not an existing fact, he commits this offence. A wilful misrepresentation of a 
definite'fact with intent to defraud, cognizable by tbe senses—as where a seller 
represents the quantity of coals to W fourteen cwt. whereas it is in fact only eight 
cwt., but so packed as to look more ; or where the seller, by manccuvring, con¬ 
trives to pass off tasters of cheese as if extracted from the cbccsc offered for sale. 


a representation which is impugned 
fact but to a certain future event, it 
must be shown that the representation was false to the accused’s knowledge at the 
time when it was made. It is but little to the purpose to show that in fact the 
representation has turned out to be untrue.* 

It is not necessary that the false pretence should be made in e.xpross words, 
if it can be inferred from all the circumstances attending the obtaining of the pro¬ 
perty.* Fraudulent intent U absolutely essential. An illegal demand if not 
fraudulent does not amount to cheating. The accused, who was the landlord of 
the complainant, sent for the latter, and on the latter appearing demanded pay¬ 
ment of rent The complainant left for home to fetch the money requesting the 
accused and his clerk to hai’C in the meantime his dues worked out and have o 
receipt written. He returned soon with Rs 00 and paid tbe same to the accused, 
who drove him away refusing to give a receijit or return the money unless and until 
Us 25 more were paid to make up the sum, the said amount having been deducted 
towards certain subscription. It was held tliat no criminal offence was committed.'* 
Where a person knows that the statements made bv another are false, but 
still acts upon them with a view to entrap that person, it will not amount to cbenting. 
Where, therefore, money was obtained by the accused by the false pretence that he 
had cut sixty-throe fans of chaff when in fact he had only cut forty-five, and the 
prosooiitor had previously seen the accused remove eighteen fans from an adjoining 
place, and add them to the heap which he pretended he had cut, but notwithstamling 
this knowledge he paid the accused the amount ho demanded, it was held that 
this offence was not coniiiiittcd ’’ But a man may be guilty of an attempt to cheat 
although the jierson he attempts to cheat is forewarned and is therefore not cheated.* 
M wrote a letter to the Currency Office at Calcutta, enclosing the halves of two 
Government currency notes, stating that the other halves were lost, and enquiring 
r .1 - • -value of the notes The Currency 

he amount of the notes had b^n 
the notes had been withdrawn 
from circulation and cancelled, sent M the usual form of claim to be filled up and 
returned to it. It appeared from tbe e\idenco that the Currency Office never 
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contcmpIntMl ptiyinp J! in rrspct of tho iioIpi, T!in form wn, f.llc! im nnd jime,! 
by JI ninl rotiirnocl liy (iim to tho Cum-ncy Office, It kus IicM that aUhoaich thm 
misnointeiilion on the |mrl of tin-Currency Office to pay tlicoinnnnt of llicnctcr 
JI rrna Ruilly of on nttcrapt to chcni.’ TIic ncc«<c(I dcjcrilicd Idmaclf aa the 
Pnncipal of tfn* ‘ Hrithh Honlth /tnd statinp tbt 

armnprmrfil?i lim! Ijocn mndr for twtinc tirifO', ifdc!*ire<l. at a nominal freof Is. CJ. 
Tr-o Jndividu.'iN, who .•ifMjx'ctrtl tfjr ^'rouiVnc^i of ihp n(Urt\hf'mcni, forvarcled 
to the appellant a aohition of wntrr with colonrlnR inprcfljenta mixed with soap, 
and naked for an nnalyaia of their** water.’* Iy*ttcrs wore recrived from theacciwpd 
mlvisinR a courno of treatment to co<l not fejs than one ptdnea in each case. It 
was held that the aecu>icd wan guilty of attempting to obtain money by false 
prctrncM nlthough the persons to wKom the falic pretence wa^ made knew it to k 
false.* 


Il Is immaterial whether fheprosecator hu mssns of tfeiecting the fraud er 
net,—-A person who offered a C I hank*no!e as a note for £5 and got it changed 
noon that representation was hefd pnilty of obtaining money by false pretences, 
although the prosecutor migfjt, by the exercise of reasonnlilc caution, have detected 
the imposition.* The question in every case is, whether, in truth, the false 
statement did impose {i|»on the prosecutomr not.< 


2-a. * Ffaudulently or duhonestfy induces the person to deceived fo dehVer *ny 
property., or to consent that any person shall retain any property*.—The words 
‘fraivlulcutty' and 'dishonestly* do not govern the whole of the definition of 
chcnlinp. The aeclion is divided into two parts. Under the first part the person 
deceived must have lieen frandulentlyordjshonestly induced to deliver any property 
to any other person, or to consent that the said other |«itoa should retain any 
property. The second part provides for the case of a person who by dcceivmg 
another intentionally ln<luccs the person so deceived to do an act which causw 
or is likely to cause damage or harm, although the deceiver has not acted 
fraudulently or dishonestly.* The oiddence mnst establish the existence of a 
fraudulent ordlshone.st inlrnlion at the timoof the commission of the act in respect 
of which the cheating is alleged.* To describe consequences of an act to ^ 
serious than, m fact, they were likely to bo, may bo to deceive, but is not cheating 
if done without any fraudulent or dishonest intention. Thus to induce a son to 
pay his father's debts, by acting merely on his fear of consequences to h« 

13 not cheating.* A owed S a debt, of which B could not get payment C, a 
vant of B, went to A’s wife and obtained two sacks of malt of her, saying that u 
had bought them of A. C knew this to bo false, and took the malt to B, his 
to enable him to pay himself the debt. It was held that if C did not 
defraud A but merely to put it into his master’s power to compel A to pay turn 
just debt. C ought not to be convicted of obtaining the malt by false pretences. 

A person who sent an insured cover, purporting to contain Gomnment cu - 

rency notes, but which, on receipt by the addressee, was found to 
only a letter advising the despatch of notes, and pjccfs of ' 

held not guilty of cheating. The Court observed : All that tn ? 
deceived has been induced to do is that ho has signed a l_t 

lodging the delivery of a cover. He has not acknowledged by that the rece i 
of any sum of money alleged to be contained m the cover. Tha “ .,T^n«c 
charge of cheating has not been brought - home to the accused. J^ad 

to a serious demand by complainant for TC-payment of a loan which accused h 
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taken from him sometime back, accused addressed an insured cover to complain¬ 
ant. On openine this cover the complainant discox'ored that instead of Govern¬ 
ment Currency Notes, it contained a number of Khtlafat Bonds. Thereupon he 
reported the matter to the Post Office. In the course of an inquirj' accused stated 
that he had sent Government Currency Notes and not the Khilafat Bonds. It was 
held that no offence under this section was committed. The Court obser\’cd: 

The mere fact that a cover insured for a certain amount is sent raises no presump¬ 
tion in law that that cover contains the necessary amount of Government Currency 
Notes. It is, therefore, not easily conceivable what is the thing which the com¬ 
plainant would have done or omitted to do if the fraud contemplated by the accused 
had succeeded. The only thing that can !»c said is that the accused imagined that 
he would have had some sort of a proof that the debt had been paid off.. .Then 
the offence would be an attempt to fabricate false cadence within the meaning of 
s. 192 of the Indian Penal Code. The accused. howci*cr, has not been charged with 
any such effeneo.”* Where a person receives money due to him from another 
which that other person paj’s, with tho intention not to credit the money to the real 
debt due, bat to deceive him into paying money due on a real debt and keeps the 
money under tho pretence of crediting it to a debt which the other person did not 
owe upon a bond which he did not execute, the person is guilty of cheating.* A 
charge of cheating can bo sustained even though the promise which induced the 
delivery of property was a promise to do a criminal act, or an act forbidden by law, 
and one wlucb could not form a cause of action in a civil Court.* 

*.'*’• ■ ‘ r ‘ f C" • • ’ » • honestly,’ 

s. 24 I. ‘ • ‘ the word 

* rlisl ' different 

from ‘ dishonestly.’* 

’ Any prop«rty ’—It is no objection to an indictment for this offence that 
the thing obtained was not in existence at the time of cheating, provided the 
thing when made is delivered under the inOueuce thereof.* 

A health certificate is property within the meaning of this section.* So is a 
certificate of having passed an examination,* or a ticket entitling its holder to 
enter an examination room, • or a railway ticket. • 

*To consent that any person shall retab any property.*—It is equally a cheat 
whether a deception causes a person fraudulently or dishonestly to acquire property 
by delivery, or to retain property already in his possession. If a man to whom 
property is lent or who is entrusted for a time with the charge of it deceives the 
owner and thereby induces him for seme purpose of wrongful gain to the borrower 
or wrongful loss to the owner to allow the property to be retained in the borrower’s 
possession, this amounts to cheating.** 

Cases.—Inducing the penon deceived to deliver property—Where a person hired 
certain property for use at a wedding, paying a portion of the hire, and giving 
a written promise to pay the balance of the hire, and to restore the property after 
the wedding, he being well aware that there was to be no wedding, and intending, 
when he got the property, to apply for its attachment in a civil suit in respect of 
an alleged claim**; where the accused received a Government promissory note, 
promising to return certain jewels pledged to them but not intending to do so. and 

» Tida Bam, (1923) 21 A. L. J. R. 865; 

Saiho LaU (1916) 1 P. L. J. 391, comment¬ 
ed on. 

* Ramanalh Kalapahar, (190o) 2 CL I* J. 

524. Mookorjee, J.^ expressed a contrary 
opinion. 

* ilttra, (1917) 10 B. L. T. 255. 

* Per Henderson, J., m Baburam B3<,(1905) 

32 CaL 775, 779. 
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‘o «‘>™ n<>‘« f” “"Other debt alWed to be dae to 

them by the sender*; and where a peiaon obtained delivery of a yalLwo iecnrilv 
'Undertiic inducement of a promise not intended tobofeptand with faiidtdeiit 
tliia offence vras held to hftvc been committed. 

Tiie acemed waa alleged by the prosecution to have advertised that a work 
lU ' n‘" stating that the price ms 

? AViik^n '‘rvl/n^l *«*g*>t it by money order to Robert 

S. ^^Jl3on, r^imcd Honao Street, Calcutta,-to have then requested the Postal 
Aiithontjcs at Calcutta, by a Icttcrsigncd Robert S. Wilson, to have the money 
orders Tc-(brectea to Jum ns above at Rajam; to have similarly requested the Post 
fllaster at Rajnm to pay the money orders to liis cleric Shcahgiri Ran; and to hare 
subsequently received the value of money orders made out in favour of Roleit 
S. Wilso^n, from tlm Post Master of Rajam, signing receipts as Sheshgiri Ran. 
Jiobcrt S. \\ilson and Sheshgiri Ran were alleged to bo fictitious persons, and it 
was alleged that the ncciLscd had no book on English idioms ready to be despatched 
to purchasers. It was hold that the above oDcgations supported the charges of 
cheating and forgery. 3 

Compininant’e firm had advanced money to the accused on the understanding 
that the accused would purchase rice from the outlying shops and ship and deliver 
tho same at the firm's place of business, where it would be sold, the profits on the 
sale going to the accused and the accused, being liable to pay to the compIsiDact’s 
firm the capital advanced with interest, and a commission of one anna per maund 
of rico sold. The accused failed to deliver the rice within the stipulated time and 
was charged with cheating. The representations made by the accused to the 
complainant’s firm when getting tho adv'ance were not entirely false, and it appeared 
that the accused had to some c.xtcnt endeavoured to carryout the terms of tho agree* 
moot, though he was also found to have converted a small portion of the moccyto 
his own use in paying off his own debts. It tvas held that the case was really one 
of breach of contract. The more fact that tho accused converted a small portion 
of the raonoy to his own use was not in itself sufficient to prove that hb intention, 
when ho received tho money from the complainant’s firm, was dishonest 
or that ho obtained it by a fraudulent misrepresentation of facts. The important 
question to be considered was ^vhethcr the accused, when he took over the jooney 
from the complainant’s firm, bad any intention of performing the contract. 

The accused obtained an advance for which ho gave a promissory note, ststing 
that ho bad two boat-loads of paddy in the adjoining creek and that , 

bring tho paddy to tho coroplamant for sale . ho then absconded. It was held teat 
the conviction under this section was good; that the facta warranted the 
that the accused, at the time of obtaining the advance, had no intention of 
ing bis promise.* The accused, who was the complainants’ paddy-broker aou 
regular paddy-supplier, took from them advances for the purchase of paddy ana 
gave promissory-notes for the advances in question From time to time n 
had supplied paddy the total quantity of which, however, had 
to satisfy all the advances. He last obtained an advance of Re. 4,000 w en 
was already due to the complainants a large sum on the 
only supplied a farther small lot of paddy valued at 800. and was 
prosecuted inrespect of this last advance. It washeld 

tbeinference thafctheaccn8ed,atthotimeofobtajmDgthe advance, faadnomtenti 

of performing hispromisc and-thaVinthe absence of proof 

tion at the tile on thepart of tbeSccused^whiob ho k&Ow or, had reason to belie.^, 

to be false, there was no offence of cheating committed. 

< J^alulldKc ., (ISOB) 10 O, IV. S. lODo. 
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The nccused, n judgmeiit*dcl)tor, applied for permission to raise the amount 
of the decree by a private transfer of his house, which had already been sold in 
execution of the decree. The application was refused. The accused mortgaged 
the house to the complainant, representing that he was empowered to mortgage 
the house in order to pay oR the decretal amount due to the dccrcc*holder. He 
got the mortgagee to pay the amount due to the decree-holder and received the 
balance himself. He did not enter appearance in Court and the sale was confirmed. 
The mortgagee, failing to get refund of the money paid to the accused, charged him 
with cheating. It was hold that he was guilty of cheating. * 

The accused was in charge of a marc belonging to C who had given it to him 
for sale. One L made an offer for the mare and insisted on the offer being communi¬ 
cated to the owner. The accused showed L a telegram which the latter under¬ 
stood to have come from C refusing the offer. He thereupon raised the offer and 
purchased the marc. Subsequently he instituted these proceedings against the 
accused on the ground that deception was practised on him, but,, when he was 
examined, stated that he would have paid the same price had he known that the 
marc belonged to the accused. It was held that no wrongful loss was caused to X 
by reason of the fact that he was induced to bid up to T\hat he considered to be 
the full value of the marc; and that by merely placing before L the telegram 
which purported to have been received fromC, the accused could not be said to 
have acted fraudulently.,* 

A and B went to C and B asked/or a loan on the security of a ring seemingly, 
but not really, of gold. A assured C that B was an honest man, and thereby 
^induced C to advance the money, B was convicted of cheating It was held 
in revision that B’s conviction was ^vrong as A’s assurance was the effective induce¬ 
ment for C’s advancing the money irrespective of the question whether B’s dis¬ 
honesty was or was not proved * The accused drew a htindi and borrowed money 
on it, v.ithout assuring himself that the drawee, with whom he had no previous 
dealings and who was not supplied n^th funds, would honour the same. The money 
so borrowed was spent by him on his own purposes. The htntdt, when presented 
for pajTnent, was dishonoured by the drawee. The accused, though apprised of 
the dishonouring, took no steps cither to have the kundi honoured or to repay 
the money borrowed on the hundi, but made himself scarce. It was held that 
the accused was guilty of cheating * 

English cases .—Where a postman falsely pretended that 2s. was payable-on 
a postal letter entrusted to him for delivery, whereas Is, only was payable, this 
offence was held to have been committed.* It was the duty of the accused, who 
was an officer of a society, to return the names of members entitled to sick pay. 
He wrongfully entered on the list a member’s name, which he gave to the secretary, 
and in due course received an order from the treasurer to pay the member the sum 
named. When the accused received the money he applied it in payment of a debt 
due from the member to himself. It was held that there was evidence upon which 
the jury might find that the money was obtained by the accused by a false pretence 
made by him to the treasurer."* Where a person put the name of a painter upon 
the copy of one of his pictures, in order that it may be passed off as the original, 
it was held that he had committed this offence and not forgerj*.'^ Under the Code 
this will amount to forgery. 

2-b.' Intentionally induces the person so deceived to do or omit to do anything . 
and which act or omission causes or is likely to cause damage or barm to that person 
in body, mind, reputation or property.’—By this clause intentional deceptions are 


* Ram Chand Jai Dial, (1D12) I' L. K 
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* Diel, (1914) 12 A. I, J. E. 1258. 

* Mata Pratttd, (1020) 18 A. L J.'R. 371. 

* Ullarilal Naroliatnda4,[1920) Rom 
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umdo punishaMo ns cheats if they cause ot aio likely to cause any dnmam or ha™ 
whether to property or to reputation. It is snmeient to constitute cheafine ivS 
fins einuso if the deception is mtcndcd to came any damage or harm whatsowr to 
the person deceived... Tho deception mnst he intended not only to induce the 
poison nccci\C(I to do or omit to do eomething, but also to cau%c damage to that 
person. False statements ate often made incautiously or carelessly or uithoct 
snmeient information or iiifjniry and without any intention to deceive or hms. 
It may be observed of nil incorrect or deceptive statements that they arc not 
deception within this section, unless the jicrson making them intends to induce the 
person to whom they ate made to act upon the strength of such statements; even 
they ate not deceptions within the definition unless the person who does or omits, 
etc., is induced to act by such statements and not by other independent motives; 
and lastly they n*i!I amount to the offence of cheating only when they are intended 
to cause damage or harm to that person.' 

Tho word ‘ intentionally * only applies to tho act or omission which the person 
deceived is induced to do or omit to do, and it is not necessary in order to sustain 
a charge under this branch of tbc definition that the accused person should also 
have intended to cause harm or damage as the result of such act or omission. It 
is sufficient if he intentionally induces the person deceived to do or omit to do any¬ 
thing which he would not do or omit to do H be were not deceived and the act or 
omisflion causes damage or harm to that person in body,- mind, reputation or pro¬ 
perty.* The intention need not be fraudulent or dislionest. In the latter part of 
tho section tho words' fraudulently* or * dishonestly* do not find a place.* 

Cases.—'Inducing the person deceived to 4® something-— IVhere a proshftrfs 
communicated syphilis to a man who had sexual intercourse with heron the strength 
of her misrepresentation that she was free from disease*; where the accused passed 
off girls of a low caste as girls of a higher caste and thus obtained money from 
persona who married them*; and where the accused applied to a T&hsildsr fora 
quantity of land on coiofc tenure free of tax for five years and falsely representea 
that the land was waste land*; this offence was held to have been committed. 

The accused, a cooly recruiter, induced the complainant to come to « cooiy 
depot, and promising him domestic service entered his name in the boob of the 
depot and wrote a letter to a cooly contractor in Calcutta offering the 
as a cooly; on tbc same day tho accused persuaded the complainant to go to « 
way station to fetch a parcel and tho accused bought a railway tfcbfc for . 
for the complainant and tried to get him to enter the train, but the 


for the complainant -— -. . „r.invai- 

refused to go. The object of the accused was to get the complainant to go w ^ 
catU that he might be sent from there to Assam as a tea garden cooly- 
held that the act of tho accused amounted to an attempt to cheat ^ 

The accused, a fireman, applied for crop oyment to the Supenntendem 
Burma Bailways. He forwarded mth iia opphcatioa a copy of a P 

porting toJiave been granted to inn byanothcr ra.lvay authonfy to tbe eto 

the aceused had been employed aean engme-dnvet on that 

able period and was of good conduct, when m fact “^iMy. 

been issued to him, ■ ■ '. ' ■ ' ' ■ * 

It was held that ho ’ • • ’ ' ' ■ y, names 

a registered opinm consumer got o hcense to pureiiase ‘'I''"","'opiam 
and another license in the other of his names, and thereby ohtamed more p 


' hW Ul, (188S) P. K. No- ol >“8 
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than ho would have done otherwise, it was held that he had committed tho offence 
of cheating.* 

The accused proposed to the father of a girl for the hand of his daughter and 
obtained his consent and was admitted into his house. Subsequently information 
'was received by tho father that the accused was a married man; this the accused 
•admitted to be true. Shortly after the daughter who was major left the father’s 
protection of her own accord and went to tho accused. On the complaint of the 
parents the accu'>ed was convicted of cheating. It was held that the facts did 
not bring the case within s. 417, read with thissection.* 

English cases. —The accused ordered goods of tho prosecutors, and said he 
wished to pav ready money for them, lie gave cheques on a bank for the price, 
and took away tho goods, lie had shortly before opened on account at tho bank 
but had drawn out the amount deported e.xcept a few shillings. It was held that 
he was guilty of cheating.* Where the accused conspired to obtain a passport from 
the Foreign OfTice by false representation in the name of 51 for his use in Russia 
intending that it should be used by some other person, it was held that they were 
guilty of cheating and criminal conspiracy.* The accused ordered a meal in a 
restaurant: he made no verbal representation at the time as to payment, nor was 
any question asked him with regard to It. After the meal he said that he was 
unable to pay, and that ho had only one half'pcnny in his possession. It was held 
that he '' ’ .... - .... . . . . ^ pretences, 

but he within the 

meanin^ ‘red by the 

deffnitioQ of cheating. 

* Causes or Is likely to cause.*—These words ate very wide. Thus, under ’ilfustra* 

tions if) and ( 5 ) deception as to a future event is criminal this is not the case 
under English law. The expression ‘ or is likely to cause ’ may apply to such cases 
as tho following A by deception is induced to make an entry in his shop books 
that certain goods have been paid for, when in fact they have not; to give credit 
in account for a greater amount than has actually been paid ; or to sign a receipt 
for a sum which has not been received. In these cases the thing which A is induced 
’ ’ ' > • , for such admissions 

’.’s claim if they were 
death in a Court of 

Justice.* 

* Damase or barm to that penou in body, mlad, leputatlos or piopoity.*_The 

illustrations throw no light on what is meant by damage or harm in body, mind or 
reputation and so far as such damage is concerned the offence is not very appro* 
priately placed in tho Chapter of the Code relating to offences against property. 
An essential ingredient of the offence is the damage or harm caused or likely to bo 
caused in the said respects or in property. Generally speaking, a criminal offence 
consists in an act done by the accused with a specific criminal intent, or state of 
mind, constituting the mens rea. Difficulties connected with the notion of causation; 
common enough in other branches of the law, such as tort, seldom arise. It is 
true that negligence is sometimes punishable as an offence because it causes or is 
likely to cause hurtorinjury to another {c/’.ss. 279 P"'* oai.oB? r.ni.r, 

But cheating in the second form has this additio 

to be caused by the person deceived to himself. 3 ' ■ ■ ■ ■ 

is to result from the induced act of the person deceived. ' This no doubt explains 

why the word * injury,’ defined in s. 44 of the Code as ' any harm whatever illegally 

caused to any person in body, mind, reputation, or property * “ was not employed 


• Milton V. SAmnan, (1918) 22 C. 4V. K. 
IMl. 

> Tha Bifau-. (1908) 4 t.. B. It. 3115, p. b 

* IlauUon, (1874) L. R. 2 C. C. R. 134; 
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reput/>(im. ns the damng, mUh too 

Tlio oZoIet f'f« B^riiiting Officer at Lahore as unlit. 

onlv !■ I (F^a Hs, CO for each lecmit. It was arranged that this money wonid 

wJ „ ft ft h Hccruiting Officer. The iam- 

ftm/ai asked the accused whether the recruits had already been rejected and they 
replied in tlic negative. The Zamlanlar on presenting the recruits to the lyallpur 
Kccrmting Officer was told by that Officer's orderly that they had already been 
PCjcctCQ in Lahore. It was admitted that the Xombordar was not liable to any 
punishment dcportroejjtallj as merej/presentingrejected recruits sras not an offence 
7 done knowingly. It was held thot no offence under ss, 420 and 511 
had been established aa the money was not to be paid to the accused by the lambar- 
mr uajess the recruits were accepted. It was further held that the first and second 
ingredients of the offence of cheating existed, but not the third, seeing that the 
Lanibqrdor’s action in presenting the recniits not knowng that they had been 
previously rejected was not likely to cause iiim any harm ox injury at all. There 
was only a possibility tlmt he might suffer annoyance in case his expkanation was 
not at Once accepted, while the damage or harm caused or likely to be caused to the 
person deceived III mind, body, reputation or property, within the meaning of this 
/lection must bo the necessary consequence of the act done by reason of the deceit 
practised, 'ot must be necessarily likely to follow therefrom, * 

Explanation.—Concealment of any facts which deceive a person must be 
dishonest, an improper couccalment or suppression of a material fact, which the 
party concealing is legally bound to disclose, and of which the other party has a 
legal right to insist that he shall be informed, is irandulent. Where the cheating 
consists in concealment, it must be shown that suppressi'o reri was a violation of 
a iegai duty orit was an illegal oroissioiiin fact.* Where the accused, who was 
indebted to the complainant, despatched to the latter an envelope insured for Rs. 530 
containing two pieces of *' '■'•***•• in receint for the earns aa 

evidf' ^ f.( ' • • , the com* 

plain ■ ■ ■ / j . 

*■ ,• . . ■ -efers to the actual deception used and cot 

to the concealment of a deception uy someone else.» 

- - Puffing.—The authors of the Code say: “ If nil the miaropresenfafions nnd 
dxngveiatiojjs in which men indulge for the purjiose of gaining at the e.tpensc of 
others were made crimes, not a day rvonld pass in vrhioh many thousands of buyera 
and seliets would not incur the penalties ol the law. It happens hourly that an 
article which is-'worth ten rupees is affirmed by the acnet to he cheap at f"'"™ 
rupees, and by the buyer to be dear at eight rupees. The seller comes do'cn to 
eleven rupees, and declares that to he hi« tot word ; the buyer rises to 
.saya that he svili go no higher; the seiler falselv pretends that the ” ‘'"“"S 
pood of its kind, the buyer that it)S nnusuUy bad of its kind ; the sc ler that 
price is likely soon <o rise, the buyer that rt ts hkelyswu 
imvo deooption practised for the sake ot gam. yet no 

punish th«e dcceptionB....Tho moralist may regret this; but the legislator 

‘SMan Vss. (1005) 27 Alt ^ 
thriM.tlOt^) 17 A.I-. J. It. M»,I n K f* 

RnStlSU* Jto>»,tlI>20)>»A bd- R 
< Amra, (mil P. h. R.Ao 

3 A/ounv. (1605) I k. R. R. fl 


* V. Bao Shahat C. S, floe, 
(10231 27 C W. N. 910, 39 C. la. S. 273. 

• teml Btmtmbranerr v.^fanmntlta Pnttfon 
Chatleiitt, (19231 51 Csl. 250 

• * St>a\ (lOlS) P. R. T'o* 5^ 

\m. 


' JVffO Po ilaung, (1895) I 
1896)255. 
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f?!'* n »iiff of f/i«' fh** Mijirf «fj‘/ •'■!/' r fo piiff flft tin fair M'ltan* 

Up** •*\Tr • otlif-f l« Ifiat. tfi til** \ii«t riiiij«>ril\ !•( r«»r«. nrlirlr* «rr •old for tfi** 
pn***’* '•Iii'fi il i« Ilut !fi«*y /*-lr!t. nn*! ih'rrfor* h** do'‘« not 

tliinV li ii***'**''«arA' t'l itiUrffrr, ]t i* rn»incli f*»r hitti to kno* tfiat all Ihi^ pr**at 
m**'* of fnUfJioocJ prArtio*lly pfiMjtior* ih»* Aatn** «*fI<T| wliirh wniiM I*** protliicorl !iv 
frtitli; and that any flirrrtofl «cain*t nioh fAl‘**!ioo«| wniiM in all prohahility 
>*** a l‘‘U'*r, and w-onM. if rarn***! into fiporon* fxrriition. do morr m{«c!ii«*f 
in a month than all ih** Ira whrh an* lol«I in th** makinp of h.irpalna thronphoot 
all th** haraar* of India in a f**ntiir}'.*'' 

Whrn* th** alI''pa1ion apain't th»*ami«**<l «a* that Ir a»lvrrti«<*fl itj th** j«a|>*'p. 
that h** waamlhnr toKllan alnio«t n'*w jajti •*‘t. an*! tlr mnijilaln.mt anawcrfd th** 
a'l\Trti**‘ni'*nt andaffrr*>nm**rorr*‘«j>on«l**n<'on>nt th** pnr** a<*itlrd t*>th*'«rrn«**d, 
and on r*’<“**ipi nf th** p«**vl« th** romplamant found that th**y »prr not of th** quality 
h** <*xp<vt**<l aootinhnp to th** advTrti«**nmt and r^rtam articloa nipntionrd in Ihr 
Ii*t WTr** not a**nt. and th** afTii****! waa aMmnion*“<l to anaw**r a ch-irpp of chratinp; 
It *raa h**!*! that th** allrcntioija wrrr Inatiflirirnt |o jintify tho prosecution of the 
areu****! fnr a rnmlnal off'*ne»*. and lli** priK***r*linpa ai!ain<t the neeu<ed Were quaah* 
0*1. The pvinp of lint me prai«e «»f artirle<« liy n "eller df>e« not nniount to n 
rriminal offenrr t 


Kr^Utf* rn*e«.—A simple nii*fopfr—.mjijion Ilf the (jiinlity of poodn m not n 
faUe pirt/>nre > In *inief to ohtatii an a*Ivanoe nf money on a hirpe quantity of 
plafecl «|ionn«, tlr defendant* rfpre«ented t*» a jiiwn*hrokrr that they were of 
the l>e't quality, that tlry t*ep* e«jtial to Klkinpt<»n‘* that the foundation wa* 
the l>e*t material, an<l that they had a* ititieh •ilwf u|>*in them a* Klkinglon's A. 
The ;un* f*»und that fhe«e fr-pre»eiit«fi*»«* were Milfully f.il«e ami that hy means 
of them’ an ad\anee <if money na* ma*|e it wa* heM that the representation 
Irifip a merr etapc«*fnfion or *»f th> ««Mljfy *>f the pf>o*|»the connie of a 

Itarpain. it ^h* n'*t a /nl*«’ pn*t**ii*e * Tin* m*** «n* po\rrm*il by the roasiui 
tunpl^^ ntfninnohiio non Any exapperatmii or ilcception jn the ordinan* 

omrse of ilcalinp* Irtween the liim*rnnd the eeller diinnp the prepress of a bargain 
cannot Ij** fheaubjeet ofacnnimalprt»*eciition Uut when the thing sold is ofanonti- 
p-lydiflercnt description from wimtit i* representnl to be and the statcinents made 
arc not in form an e.xprrssion of opinion or mere praise, the offence of cheating will 
b'! committed. Wlrp-. therefore, the prisoner induced the prosecutor to purchase 
a chain from him by fraudulently r**presentinp that it was 15*camt gold, when, in 
fact, it was only of a tnlle better than 6-carat, knowing at the time that he was 
faNely representing the quality of the chain ns J5-cnrnt gold, it was lield that the 
Btateracnt that the chain was lO-camt pohl. not b<*ing mere exaggerated praise, nor 
relating to a mere matter of opinion, but a statement as to a sjiccific fact within 
the knowledge of the prisoner, was a false pretence.® 

The accused induced the prosecutor to buy certain plated goods plate, at an 
auction for £7 on the representation that they wen* the best silver lined with gold, 
and Worth £20, The foundation of the goods was IJritamiia metal, instead of 
nickel, as in the lA'St goods, covered with a trans{»an*nt film of silver, and they were 
worth only about 30 1 *. It was held tJmt then* was no false pretence. * The' Court 
said “ It is most important not to bring %^ithln the crinunal law the ordinary 
enhancing of value and quality by the seller of goods. There is alwaj-s a conflict 
of knowledge and skill between a buyer and acller, the one wishing to "buy as advan* 
tageously, and the other to sell os advantageously as he possibly can, and it would be 
very dangerous to extend the criminal law to such cases. At present the line 
is fixed, and there must be a false representation of an existing fact, ojicrating on 


^ Note N, p. 1C3, 

* Ih Cosla V. Dff/holtt, (1924) 29 C. W. K. 
362. 

Bryan, (1857) 7 Cox 312. 
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» JoA«.dr<f/<y.(|871)L R. 1 C. C. R. 301; 
Xotivel, (1856) 25 U J. (M. C.) 101. 

• tctiK* Orttl liw, (1807) 10 Cox 374. 
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worcRtMr?. IcnAv.xm, 

wSlgiimJil!'' '''■'"''■'"S '1”“ !■” ««not P™tcct 

1 JU-), ». l.li, till! .'lailrin City Police Act (Mod. Act Jllof 10S8), a. 61, 
CASES, 

P^^hoacr-TIm aollios ■>( milk and water in about oonal 
"rioo c« '"‘T *!'««« " fmding of dicaling.* Where a 

< »“« 1« bay milk knovriiig it n-.,, wafeted, in order to pn- 

.Uto tlif*«jllf r. It WMI h?lfl that fti th^rc wah nodpccption a conviction forchcatini? 
tf vii «-cpr,lmg to Oat.rnmvi' of Btngal v. Umesh Ghunder 

Mtlfrr, (he 82 l|(T would probiWjp bj guilty of mi nttempt to cheat. Whcrc.tlie 
Acemod Hold mUy ««V3lmiat5, it wai held that he could not ba hold guilty of 
tliiH oaonco as llie purchaser might havo tasted the att'cetraeats before buying 
them »»h3rc the nocmed hoM liijitor. rasasiiring it wjtb n glass which was not 
(I preieribi.l musurc, nud of which they fraudulently misrepresented the capacity, 

It was held that they ought to have b^'cn tried for this oficnce and not for one under 
8. Joj. ^\horc n licensed opium vendor aold opium at rates higher than those 
fivedbythoGovernmint, itWAsheldthathchad committed thisoffenc3.« Where 
thv vendor of imuDveabie property omitted to mention that there was on incum* 
branco on th) property, it was held that he could not be convicted of cheating 
unless it was shown cither that lie was asked by the vendee whether the ppojwrfcy 
WAS Incnmhcrcd and said it was not, or that he sold the property on the representa¬ 
tion that it was unincumbered. ’ 

Tiio vendee defendant in a unit for pre-emption compromised the suit, the 
pklntiH agreeing to pay a certain sum in ctish and to discharge certain incumbrances 
on the property in .suit. It was subscqucntly discovered that the vendee had, 
after his purchase but before the suit, mortgaged the property, which was the 
aubjoefc of the suit for pre-emption. It was hold that the vendee could not, on 
account merely of his omission to discloso the o-xistence of this subsequent mortgage, 
be held guilty of cheating.® D sold certain trees to S which stood on land iu 
respect of which D held a mortgage. D brought the land to sale under tho mort¬ 
gage and purchased it before the sale of the trees by him to S j but ill the interim 
the moztgagoT bnd given the tret's in anil to othot jv&tsons as coiaj^tvaation (or cectaia 
trees which the mortgagor had wrongfully cut down. S was resisted iu cutting^ thj 
trees and found that the trees belonged to certain other persons. S complamcd 
to 1) but D put him off aud eventually drove him away with abuse and would not 
return tho money. It was hold that D was guilty of dishonestly concealing the 
facts within the incaniug of the*explanation to this section.® 

TJic accused contracted to supply to the complainants 260 bales of fully good 
luachiuo ginned cotton. In fulfilment of this contract, he delivered as 
largely composed of cotton-sced, raw cotton aud rubbish, carefully packed inw 
the middle, while all round the sides was placed good ginned cotton. 
age of the admixture was from 6 to W per cent, as against the n^mal admixtuie 
of Jr or I per cent. Tiie accused was shown to have business relations with a tactory 
which owned ginning machines which were capable of making the j 

was found to bo present there whilst tho machines were gmmngsuch aduittrarcu 
cotton. It was hold that tho accused was gudty of cheating.*'' 


I J^anu, (1890) Unrep. Cr, C. 145. 

* Xalee Jlodoek-, (1872) 18 ^V. K (Cr.) GI, 
» (1888) to Cal 310. 

* t. iCnwjrales Oicala, (1872) 
18 W. R. (C.*.) Cl. 

» 2>^urodin, (1888) Cr R. Jfo 30 of 18SS, 
Uiiron. Cr) C. 330. 

* pandarany Ji’unck'tHlra. (1002) * Roza- 


’ Uahan Das, (11)03) 27 All *>C1- 
* Oenfan Lai r, Al>M At*s Khan, (lOOD 
27 AH. 302. ■ r T D «« 1 r; r 

Svi ,m;.w (IMS) » »«“ •* 
137, 1 bom. Cr. (X 78. 
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’ Misstatement as to nature of goods*—The accused, a travelling hawker, repre¬ 
sented to the prosecutor’s wfe that he was a tea-dealer, and induced her to buy 
certain packages which he stated to contain good tea, but three-fourths of the 
contents of .which was not tea at all, but a mixture of substances unfit to drink 
and deleterious to health. It was held that ho was guilty of false pretence.^ 

"Where the oflencc charged consisted of selling or pasvning as genuine gold 
mohurs of the reign of Shahajahan silver niiiecs of that reign which had been gilt 
or in some way covered over with gold, it was held that this oflencc had been 
committed.® 


Where property is delivered, fraudulent or dishonest intention on the part of tho 
hocused is necessary : where any act is done, through deception, that act should 
have caused damage or harm.—Where tho accused gave a false name and address 
in order to shield prosecution for an offence®; where the accused falsely told his 
master’s brother that his master was ill in a certain village and so induced him 
to go to that ^^llage*; and where the accused presented a stolen note to a shop¬ 
keeper for encashment, and in reply to the inquiry of the shop-keeper after ho had 
cashed the note gave his name falsely® this offence was not held to have been 
committed. Where the accused secretly entered an exhibition bmlding without 
having purchased a ticket, and was there apprehended, it was held that 
such act did not amount to cheating because be had not made a false 
representation to anyone. * If the accused had said to tho door-keeper that he 
had a ticket, and had thus obtained access to the building that would have 
been cheating. Where a person, who purchased rice from a famine-relief officer, at 
a certain rate, on condition that he should sell it at a j^ound less, was convicted of 
cheating because ho did not sell it at tho rate agreed on, it was held that as there 
was no wrongful gam or loss to anyone, no offence was committed.^ For, tho 
rice having been sold to lum, and he having paid for it, it was not unlawful for 
him to sell it again at such price as he thought fit. The fact that a trader in a 
statement of his account included, amoogstother articles dehvered, an article, which 
the complainant alleged she had returned, was held not to amount to cheating 
unless it was proved that ho hadintentionallydoneso with an intention to defraud 
and had obtained a paymentof the whole bill or of the hill in part including the price 
of that article. ® Where a person attempted to obtain his recruitment in the police 

’ ■ ' ' . ■ ' ■ ' " ■ ■intend- 

ttompt- 

person 

ill uuiiu, ivpuidiiou 01 piojicriy.' i>neru inu ucuusecl promised 

to withdraw his charge against the coniplainaot’s brother-in-law and others without 
intending to do so, and thereby deceived tho complainant and induced him to with¬ 
draw,his charge against the accnsetl, it was held that the act of the complainant so 
induced by the accused’s deceit could not be said to be one likely to cause damage 
or harm to him in body, mind, reputation or property within the meaning of this 
section and that the accused was not, therefore, guilty of cheating. Where a 
„ .,v j -V-..- ,T. Hcgistrat of tho University of Madras by 

and trying to obtain a duplicate of tho 
■ ■ ■ ■ ’ ■ person, it was held that as there was no 


* i'otUr, (1877) 2 Q. B. D. 301. 

» Khtuhalt, (l&OO) 23 All. 141. 
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» ShatLk Bafit, (1883) 1 W'cir 473, 

• Jleheminji BfJunji, (1863) 0 B. G IL 
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• Lai Jlahcmtd, (1874) 22 \V. It. (Cr.) 82. 
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paper bi,Wins for it mder An'assamM n«mo“it“'K« hoM tL®t UThjK”’ ™'! 
any role forbi<l,],„g employees in tbcoBice to bid ntsiwh/Jel tl con4cth7oUk 
.icciised «ndcr tins section could not be sustained 2 Tf>A ' 1 

before the District iirngistratc with cheating in that they amyiaid certainTntralm 
Ousfomers of the complamant and tatsely represented themselves as MmZJiS 
wM 8 shop, took them to their own shop on the pretoneq Thai it 

was the shop of the complainant ami sold sweets to them. It appeared that the 
enstomers Bustaincd no jwenmary loss in consequence of the accused's acts who 
apparently had not tried to make anything out of their victims and had only 
charged the market rate for the sivccts. The hfagistratc convicted the accused of 
cheating, holtlmg that the deception must have injuriously affected the bnsincss 
ol the compioinant. It \Fas held that the conviction was bad.® 


The accused, a shopkeeper, having sold goods worth Rs. 2-I3-D to a customer, 
received 111 payment two currency notes one of Rs. 2-8-0 and the other of Re. 1. 
Instead of returning eleven annas, as he ought to have done, he paid only 0-9-3 
to the customer, saving that the notes were not worth their face value. On these 
facts, the accused was convicted of cheating. It was hold in revision that the 
oftcnco of cheating wa.s not committed, for there was no deceit, inasmuch as the 
customer was not induced to hand over the notes by any reprosentofmw on the 
part of the accused that he would get change calculated on the face value of tlic 
notes hut the notes wero handed over in the ordinary course of the sale and 
purchase and what really happened was that a dispute then arose as to the 
concet amount of the change due to the customer.* 

With a view to escape the pajroent of just dues of theircredltors, the accused, 
who were retail traders, fraudulcntlyindiieed tJie creditors, just before the closing 
of the civil Courts for vacation, to grant them some time to pay up. Their object 
ill gaining time was to remove the good.s from their shop. The civil Courts having 
closed within the time thus granted, the creditors were prevented from seeking 
any remedy in the civil Courts. It was held that as time was obtained fraudulently 
the acciwed were guilty of cheating.® . 

False entries.—Where the accused was requested fo make on entry in a nook 
of accounts, bclon^ng to the complainant, to the effect that he was indebted to 
the complainant in a certain sum found due on a settlement of accomits, instead 
of makiii" this entry entered in a language not known to the complainant that 
this smu had been paid to the complainnut. it was held that he had committed an 
offence of attempt to cheat, and not one under 8, 460.* Where the lessee of a 
forest presented false accounts to aPorcst Officer m order to defraud the Gpvcrn- 
tliaf. he michfc bo convicted of attempting to cheat. ^ 


moot, It was held that he might bo convicted of attemptin;. 

Fraud by railway passengers.—Where a passenger traveHed in a carriage ol 
higher class than that for which he had paid fare •; and where a passenger gave 
soTnepartolhisliiKgaEctoa co-pasaengcr to evade the rharge lor '-'•erwe^h 
fr _ ___ irheit* a iHAJi endeavoured tocvadonavmcjit 


this Oita,CO was not comn,ilte,l. Vherc a man ™'"'.’yT“ 
„1 .a raihrav fare hy the production of an old less f ' , ‘ „lm„t to 
aiul number of [icrsons, it was held that he was nghtly convicted o( an attempt 
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cheat.* Where a railway employee obtains a free pass for his wife and mother 
and hands it over to a W’oman who is neither his wife nor his mother and she uses 
it, he is guilty of the offence of cheating punishable under s. 420 and not under s. 112 
of the Bailwap Act.® 

Abetment.—Tho forwarding of fictitious consignment notes was held to he 
abetment.® The accused by falsely representing F, a notorious and practised 
gambler w-ell skilled in all the tricks of gambling, to be a rich merchant, induced 
the prosecutor to gamble with him, on the representation that the merchant would 
fall an easy prey if the prosecutor gambled with him, and he (the prosecutor) was 
thus induced to part with all his property. It was held that those facts were 
sufficient to sustain a conviction for abetment of cheating,^ 


ClieMinp 

perRonatlon, 


416. A persoti \a said to “cheat hy personation ’’ if lie cheats 
hy pretending to be some other person, or hy 
knowingly substituting one per.son for another, 
or representing that he or any other person is a 
person other than lie or sucli other person really is. 

BxpUinalmu —The offence is committed whether the indivi¬ 
dual personated is a reiil or imaginary person. 


ILLURTIIATIONS. 


(a) ■ A cheats by pretending to l>e a certain rich hanker of the same n.ame. 
A cheats hy personation, 

' (i) A cheats hy pretending to lie Jl. a prson who is deceased A clieafs 

hy ]>ersonation. 

C 0 M M R N T. 

Ingredients.—This section requires any onoof the following essentials:— 

1. Pretention hy a jicrson to be some other jierson 

2. Knowingly siihstitiiting one person for another. 

3. lleprcsentation that the person representing or any other person is a 
person other than he or such other person really is 

“ To ‘ personate ' moans to pretend to l»e a particular person ”.® “ A/* soon 
as a man by word. act. or sign holds himself forth os a person entitled to vote with 
the object of passing him.self off as that person, and e.xercising the right which 
tfiat person has, he has {lersonatcd him. * If a jierson ot O.xford, wfio is not a 
memlier of the University, go to a shop for the purjiose of fraud, wearing o tom- 
moner'fl rap.and gown, and obtain gomls. this ap}>earing in raji and gown is a 
siifliiieiit tiling, although nothing pas.sed in wonis.’ 

Explanation.—The person personate<I may !»e a re.il or an iinaginarv person. 

CASES. 

Faljt personation at an examination.—Where A falsely represented himself 
.to l>e U at a University Examination, got a hall-ticket under IPs name, and nrote 
j»a|>ors in H's name, it was held that A had committed the ofTenei- of cheating hv 
j)ersotiation and forgers*.* 

Perronalion before a public servant.—A female vendor started for D, in company 
nith three persons, to get her deed of sale registered. She fell ill on the way, and 
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uw or msirs, ^ 

lior three corajwniom wont tn ll,o Ilo»i,(,n,', „ffire. Oneof n,cm,av<,m« tkro 
Iiorsom Pi! tlio \onclot nnrt (.tit ro(!iMry of tin- ilooil. Slip was convietpa’iindpr 
this ppctioii mitl thp other two of nbciting the ofTencc. It rvos helil that »a there 

rPonvfp’,r,"lr'7M''""" i-j"" ordefrand a" 

rviif J oT'o'V*"’"''’ «'«'<''• ‘In' Registration Act nnd ntiCVndi the 

CoilP. _ Bimilarly, where n sers-nnt pBrriiasei! a alamj. paper of his roaster, eririnehis 
rnnater s name ns if It had been his own, it was held that a conviction under the 
section was had, innsnuieh ns nltbmiph there might have been neraonafion,there 
■WAS no clicAtinp n« th^rc Imd Ijcon no frnutlnloiit intent.* 

>>here the nccnsp(I was fount! to Imvp knowingly represented one J to be 
IJ, the jnother of n «e))oy K, who hflf! J>een killed in tictinn', and' thereby in- 
auceu (he nuhtftTj’ authorities to prniit ft pension to J to which she was not 
entitled, it was held that he hAd committed (his ofToncc.* ' ’’ 

"VS liere (ho flccuscd trnveded by rni! without ft ticket and on arriving at tbo 
place of destination presented a forged railway pass made out in the name of the 
Servant of Jlr^ Brown, Assistant Auditor "—n description which did not apply 
and never had applied (o him, it was held that as it was not proved whether he had 
shown the pa.ss to a Ticket Examiner he/ore the completion ol his journey, he was 
RuiUy of an attempt to cheat under this section.* A and L induced the miharrir 
at A fair to write out a ccrtificftte of sale of a mare giving S as the name of the 
BcUor and B as t!ie purchaser. \ posed as S and afllxod thereto his thumb-mark. 
It waa held that as the tnuhamr was deceived, A and L were gmlty of an ojlcnce 
under this section whatever reason they had for deceiving him and inducing him 
to write ft false certificate.^ 

"Whcfo ft person falsely personated another and induced a Health Officer to 
deliver to him a hcnlth certificate, it was held that ho was guilty of this offence.* 
Personation by a wilncss.-r A ^ritnesa falsely deposing in anotheria name should 
bo charged with giving false ovidcncc, under a. 103, and not with cheating by 
personation.’ 

False representation as to caste,—Where tbo accused represented fo^ the prose- 
cutorthatagirl was . '■ • • ’ ' ’ •* ‘ 

consideration of the • '** ■*'** • 

tho Sudra caste, it n ’. • • ’ 

But the former Chief Court of the Punjab decided that a pereon, couju uov, 
victed of an offence under this section for disposing of a girl representing her to ^ 
of a different caste from tfiat to which sho belonged.® It held that to desenbe 
a Brabmin woman as a Kirari/® or a sweeper woman whose husband was olive as a 
Jai widow^* was not fln offence under this section but one under s. 420. 

Misrepresenlation aj lo posUion in HI,.—The first illnstration indicates that a 
mistopreaentation by false description of one's position in bfo Ms under tto 
section. Where, therefore, a document purported to have been signed h, 

a pultcaree, and it ms said that it was signed by G. L, but nt a time • 

WM not a pi,I,mm, it was held that this ofience was committed.'* Similarly, 

• Mm Cinaer &!, ( 1811 ) 16 W. Il< 
(Cf.) 42. See jj' 
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whcrf « por»oii n*pTt'^<'n1cfl n pirl to Wtho clanpTitPr of n certain woman of pood 
family, when she was within his knowlcdpr th«* ilauphtor of another woman, it 
was held that he was pnilty of this offence.* 

False statements as to name and performances.—Kntries for two handicaps 
were sent to the eecretar)* of an athletic meeting, in the name of Sims, containing 
a statement ns to the recent performances of Sims, wliich were very moderate, anrl 
in con«equence Sims was pivrn long starts. Tlie entries were not written hy either 
.‘'int< or the accused. At the meeting thenccuse*!, who was a pood runner, |w‘r- 
sonated Sim*, who was aliment, and came first in Imth the races. After the first race 
the handicapi)er a^hed the nccu'cl whether lie was really Sims, whether the per* 
formnnees given in the entra* form were really his. and whether he had nc%'cr won 
a race, ns stated in the entry. Ife answered these questions falsely in the. aflirni* 
ntivc. It was held that the accusetl was rightly convicted of attempting to 
obtain property by false pretences.* I'nder the Code this offence will fall under 
this section. 

417. ^^^toevc^ cheats shall he punished with imprisonment 
rumshment for of Cither description for a tonn whicli may extend 
rhesting. one .VCAr, OF witli finc, OT U’itU botli. 

COMMENT. 

This section punishes simple eases of cheating. When there is delivery of 
any pro|>erty or destruction of any valuable security s. -120 is the proper section 
to apply. The offence under this section is iiomcopnirable, the one under s. 120 
is cognisable. 

PRACTICE. 

Evldence.—rrovo (1) that the person deceived delivered to someone, or con¬ 
sented that some person shall retain certain property. 

(2) That the person deceived was mducc<l by the accused to do as above. 

(3) That such person acted upon such inducement in consequence of his 
having been deceived by the accused. 

(4) That the accused acted fraudulently or dishonestly when so inducing 
that person. 

Or prove (1) that the person deceived did, or omitted to do, something which 
he was not bound to do or omit to do. 

(2) and (3) as above. 

(4) That the accused so induced that person intentionally. 

(5) That such act or omission caused, or was likely to cause, damage or harm 
to that person in body, mind, reputation or property. 

Tlicre must be some oidence of fraudulent or dishonest intention at the time 
of the' omission of the act in respect of which the cheating is alleged.* Sub* 
sequent conduct of the accused would be evidence to show the previous dishonest 
intention.* The test to be applied in considering whether, on the trial of 
an indictment charging obtaining money, goods, or credit by false pretences, 
evidence of acts of the defendant subsequent to those which arc the subject 
of the indictment is admissible, is whether the evidence is relevant. A con¬ 
nection must be shewn to exist between the acts which are the subject 
of the indictment and the acts sought to be proved. The fact that the 
subsequent acts show that the defendant has committed an offence distinct 
from that which is charged in the indictment ia not sufficient to make evidence 


» Dhunpvt Ojhab, (1867) 7 W. R. (Cr.) 61. 

* Button. [1900] 2 Q. B. 697. 

• Ilaryovandag, (1872) 9 B. H. C. 446; 
rani, (1886) Cr. B. Xo. 66 of 1887, Unrep. 


cr. C, 312; VtnlalacTiala PtUai. (1888) 1 
Weir 476; riroJtrnmi, (1881) 1 Weir 478. 

* Ilttramnn JJutuye, (1866) 6 W. B, (Cr.) 6. 
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fniAr, 3mi. 

3 pS,:;;:=: 

MiIiscqurM to llio ltn,»nclmn m iiiiMoon hr hn:I ohUinal fpjn horn other wmtir 
noTf"n'HT-rt.wmonK It l.rW t)mt»uch ov£m 
I o, l ol .'-’'l, '[ 'V'’’’ “ cl'-IO'-I>y faiwty prelcndmK that 

another cheque which he then pee (o the prosecutor, was pood and valid order 
for the payment of iiinjiey. The provriltor ihposei that he gave his cheque to 
the defendant on the failh of the defendant a alafemenl that a cheque, which the 
defendant then gave to the prosecutor, was a good cheque. The cheque given by 
I he defendant was dishonoured. The defendant atated that when he gave the chcone 
III' Cetp'cJj'd n ji3ym<*rjt whjejs womW J,»vc objiMwJ Jjjw io rnc'Pt it. The ^ehmhnt 
M'fts 7fc wns tf»M\ tnVtf on ft frennd iftttictwpnt, (*)jor^n^ Win wiilt 

ofjtnimnp front oth*'t jH'tvona (turns of money on t^trcp cIicqucs which were 
To profo the prosecuior in the first case was 

eaUed, ami pn^-e the snine evidence as in the first ease. It was heW that his 
evuicnce w&s whuwihle (ot the purpose of proving guilty knowledge,* 

A< the trial of an nccuscfl {wrsofi ononimlictment clrntging Inm with ohtBlmng 
A fjonyanrlcart hy /also pretences on June 4.3 orifience was eiiauttetl that, on 
May 14, 1909. and on July 3, ^909, the accused had obtained jjrovender froni 
otl\«t pettona hy false pretences differcut from tliosc alleged iri the mdictraent. 
Tilts «c««sc<l was convicted. It mas heW that the evidence vras n-rongly admitted, 

As It did ^vot show ft systematic course of fraud, but merely that the accused was 
of a general fraudulent disposition, and thercfote it did not tend to prove the falsity 
of fho Tcpreseutatlona alleged in the indictment; that although there was sufficient 
evidence of the false pretences dlleged to justify tlie conviction, the evidence as to 
the other cases might haveluduenced tUojuty, and the conviction must, therefore, 

1)C BCt aside. ^ 

23vid""'''* T/>nrtrd to a previous aet of fraud alleged to have been committed 
hy an ac" , ' ’ ’ ‘ ’ • , ’ 

in low. ‘ ‘ ■ . 

Evidence Act, the case being one m wmeu t«je iunuvti.t.v ^ 

depends upon proof of acrual fads oml not upon the state of the accused's mmd. 

On a charge against the accused of cheating by falsely representing that he was the 
dewan of on estate and could procure for the complainant an appointment to ffie 
vacant post of manager to tho estate, and thereby obtaining a sum of money as a 
protended security deposit, evidence of instances of similar hut unconnected traas* 
fictions with other persons, before and after the date of the oitence charged, was 
admissible under s.s. 14 awl of the Evidence Act, not to establish thefochm ot 
the offence but to prove that the transaction in issue was one of a systematic senes 
of frauds, and that the mtention of the accused on the particular occasion in ques¬ 
tion was dishonest and fraudiielnt.® 

Procedure,—Not cogmzable~\Varrant—MnWe-Compoundable Pf' 

mission is given by the Court before which the prosecution is pendiiig— 
Pn.sul(.noyMay..»-at. „r MaaWtato ot tha first or secqnii cW 

Aarimiaal . ' " . .poii’the vcrvsaw 

finriiim of a civ, ‘ ■ +i. en./of the 

'facts has succesint in satislying a.olvUOoiiri, ufMO « taa case < 

justice ot his claim. Parties should noj he encouraged to resort to (heerimi 
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Courts in cases in which the point at issue between them is one which can 'more 
appropriately be decided by a civil Court.* 

Attempt to cheat.—In a prosecution on a charge of attempting to cheat a certain 
person, that person need not bc.the complainant.® 

Charge— In the case of cheating the charge must set out the manner in which 
the offence Was committed. Whether the words of the charge are reasonably suffici¬ 
ent to give the accused notice of the accusation, which he has got to meet depends 
upon the circumstances of each particular case. The omission to state the manner 
of the cheating is regarded as material or not according as the accused has or has 
not in fact been misled by the omission and the omission has or has not occasioned 
a failure of justice.® 

The charge should run thus: 

1 (name and office of Magistrate, etr.), hereby charge you {name of the 
aecn.ied) as follows .— 

That you, on or about the-day of-, at-, out the manner in vhich 

the cheating xeas committed), and thereby committed cheating, an offence punishable 
under s. 417 of the Indian Penal Code, and within my cognizance [or within the 
cognizance of the Court of Session (or the High Court) ], 

And I hereby direct that you be tried [by the said Court (i» cases tried hj 
Magistrate omit these words)) on the said charge. 

Where an accused person attempts to cheat a whole body of villagers and 
speaks to them in a body and not to each individual villager for the purpose, ho 
may bo tried on one charge for each attempt to get money from him,* Theio 
should be as many charges as there are persons cheated.® 

418. Whoever cheats with the knowledge tliat lie is likely 
chestin with causo tvTongful loss to a person whose 

knovMge That interest in the transaction to whioli the cheating 
Tnii^'e t”* reon houiul either by law, or by a legtu 

vkhMe'fnte?”?" contract, to protect, shall be punislietl witli im* 
"rotf«r *'^'’"** **^ pnsoiiment of either description for a term whicli 
^ ' may e.xtend to three years, or with fine, or witli 

both. 

COMMENT. 

This section applies to cases of cheating by a guardian, a trustee, a solicitor 
an agent, a manager of a Hindu family, a l-urnnvan of lurunrtl in ifalabar or by 
directors or managers of a bank in fraud of the shareholders It is the abuse of 
trust that is visit'tl with severe punishment. 

False balance-sheets.—If the directors, manager and accountant, dishonestly, 
that is, to obtain wrongful gain for themselves or to cause wrongful low to othem* 
put before the shareholders b.alance-sheet.s which they know to be niateriallv false 
and misleading and likely to mislead the jmbhc as to the condition of the’bank. 
and concf ’ 

to remair i 

the mere 

them wit., iui gum; MiuHieuge oi eacn iiirector cannot be presumed 

from the fact that he authorises the issue of a lialance-sheetcontaim'ng false entries. 
The nature of false statements, the ease or difficulty with which their truth or falsity 
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.....urrn.li:,. [otap.s™ 

!• 11 A 0 T I c >:, 

!i I 'r'"',"'l''!!"*'"'' <" rrotrct tlir inlorMt nf th»t jiraon. 

Tj ^ hftd trinfmn IhrrrJo. ^ 

(-1) That tlip ftrru'ii'il kwvc W wftslikTiy tn caiwe wrongful lois toauch jw-rson. 
Pfoc«<lurc.--Xot rop«rftM,^Warfflnt--B!»IIabIo-Compoun(lftbIe when 
nu urn la gjYoh !»y tlir (ourt lieforo wjjicii iho jiroaocution is jienfling—Triable bv 
( ouft t.f S's.mn, i rpsMlrnry Mngintrnlo. or Mngiatrntc of the first or second olaw.' 

Ctone—l («o,„r muf njjirt of .yfnfjhlratr, rft..) hereby charge you (wowe 
nf Ihf opTU'rt/} ns follows ^ j \ < 

Th.at you. on or ol>out the-day of-, at-, cheated XY by doing an 

net, to wit-——, with the knowledge that you were thereby likely to cause wrongful 
loss to the said X\ whose interest in the transaction to which the cheating related 
you Wen' hound cither hy law for n legal contract) to protect, and that you thereby 
comnutte<l on offence punishable under a. 418 nf the Indian Penal Code^ and within 
m 3 * cogniaance for the cognizance of the Court of Session or the High Court), 

And I hcreh)’ direct that 3 'ou be tried Ib 3 * the said Court (in cores tried ly 
Afo'/istro/e ouul there irorde)} on t)ic said charge. 

419. Wlioovor clients by personation sliall be punished ^vit]l 
P„ni..,i,nicnt for imprisomuont of cither description for a term 
cheating by per- which may extend to three years, or with fine, or 
.on.(fan, 

COMMENT. 

Thi.s section provides punishment for the offence described in s. 410, 
PRACTICE. 

Evidence.—Prove ( 1 ) that tho accused cheated tbo complainant. 

(2) That ho did so by* pretending to be some other person; or by knowingly 
OM ^iorsoTi for anotlier ; or hy repreMnting that be, or some other 
person, is a person other than tho person he rcalfy is. 

Procedure. —Cognizable—WnTrant—Bailable—Compoimdablo ^ when 
Sion is given hy the Court, before which the prosecution is pending—Triable by 
Court of Session, Presidency Magistrate, or Magistrate of the first or second class. 

Charge— I {Hunie and office of Magistrate, etc.,) hereby charge yon (nme 

oj t,,e- of -„t __ pretenaing 

the person y^somed) [or knowingly BnteUtntcd A>r BJ or 

or A were (so and so)], and thereby con.ra.tted an o®nre pnrashable under s. 

of tho Indian Penal Code, and within my cognizance (or the cognizance of the C 


*Tnd”i']iereby direct that you bo treed [by the said Court (in ruses tried Sy 
Magistrate oinil these leorifs)) on the said charge. ^ 

420 Whoever cheats and thereby dishonestly* 

person deceived to deliver any property- to 
i_ mnl-R niter or destroy the wii'iic 


Cheating and dis¬ 
honestly inducing 
deUrcty of property. 


person, ox to make, alter or deyroy 
or any part of a valuable secuiify,= or anJ'^ 
t4fch is signed or sealed, and winch is capable 


» Suitton r. loantf flOlO) 9 JI. I*. T. 20. 
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of (* )iNaV*1 iiitn n vMnnM*' «rfiiti!y, ‘linll I r uitli 

of ritl’^r <lf ‘(Tipt»on for « lotin v.Inrli nmy rxfrrni to 
fi^vrn vonr". nil'! •Imll I*'* 

r o M M K N T. 

PinyV »>morc i* •. < 1 *- •f'T'* tf.'f'* m (I'liT^-rT or 

jl'-Hniftion r.f *-iv rr •If'iati'*'! »»r nf «nT taIij*!’/- j-rtintr 

r^'Tihirr of O'* O'* f-fv»}--*r J*’ *ri'fv i« t^w 

uri'I n'.J • 117 S'^iK*r» 117 rn wtifh tf.micJi ifirrr 

!• fmufl JH t1p'T»* i» rif< iri1'rili''h r.f r*ii»irc fftjJ f"**. r.f wfonffnl cam. Tf** 

» onl * ' i» fi'.f in • ir*^. 

1 * DithenriUy.*-•. 21 »»»/*♦<» Tl.r «r.t<l " f1i»lif>r,<*»ilv " impln** 

K il'liWriilr* iM' Tilmii to «loncfiil r>in. of •fon-fijl lot*. •n<1 «Jirn thi* it 

f rittf.Vff «ii1i rf-ralmc t):'* offT.'-*!* jIlftif'I'-f I>ji« trfiiftn • A Tonncl>o_T 
»-«• Tnanif'l to * rill «} o «*• fr.tjrJi o!<tfx TIj'* col K*\me crown up In woman* 
>( 00 . 1 , llif mfitliff anr> t> r rVlf f >.|n}} rf r.f it,** 1 ny anfC'ttrfl to |1J^ f»l>,rr of thf 
pfl lo fftiirn rrrtsin ofTi*mrnl» *>kIj >,»«! |.rrn cjtm to tl,r l.ruff «( i1i«* iimr* of 
mamac'’ *f>'f O*”* pul unr-n-l to i1,<« marnar'' 'H'' f»t>.'*r ralirri » purrf.nyat of 
i'*atlmf fTirn, arjfl in anrordarff* with ifr-if *«lvif<* ij.r nmamrnta ilrmar.jlnl wrrr 
rnadf. o\-rr an<l a formal rr'^ipl »filfrn *n<| nenr''! l.v il,«* parlir* Pul-«'*qi!rntl\*. 
lit'* Imdo'a failior rliarff-ff llio l'o\ V moll.ff »n‘l l>fotl.rf for chralmc If »•» lirhl 
lliai tl/r* cliirc'' of rprajirc rotiM Rol !■'* rnirrlair.r«! «• il wa» foon<! that llirfi* wa.« 
ro ihihonoj; indcormrnt ‘Two mnlrartt wrrr* onif-rrc! mlo lirjwrrn ili** complam- 
*Til and 111 '* *oru^'-«i. on** for llo r»lc |.%* if,'* romplamani of a rrriam numlN*r of 
rljarr* of a parucular lind ar.d ll>'* olijrf for fl-o purrha*** l.r tl.** complainant of 
r»*rlainr)**rr‘*of armtl.rf imd Sul-toqurntlv. wl.r-n ili** | oMtmn l-'lwrrn ilif* parlica 
waa liial ill'* contract rr“fafilmff ihr* purrlia*** 1»y ilio comidainant wat either can* 
reiw or an tli»piMe<| that it muM n«*t 1-* enforced except f.y htreatmn the accu*ctl 
imlurcd the mmplainatit t«. i..art with lii« ahare* pfi>nu»inc to c'vc him Kick caah 
for It liul in»lca«l of rlomc o'* o(7err«1 to cre<lit the value thereof acainat the aum 
line to him under the oilier contract an«J eul'»e<juentJy tendered the aninunt lera 
the loea euMainefi hv him for (he non-fulfilment of the other contract; it wna held 
that the action of the accu»ed wa* di»honc«l and frauiliilcnt within tlie mraninp 
of I ilia eection.* 

2. * Deliver any property.'—Proi'crty in thi^ rection refers only lo niovcablo 
jirojKTlyt ‘ Moxrable projK-rty' »a defined in a 22. »uprn. Il ineltidea money.* 
A certificate of havinp j>aj'«r<I an examination i^ * projrrtv’ within the meaninp 
of thi^ fection • .®oi«n promi««ory note. The Bccii»edwlio hail left certain pio* 
miMory notes with the complainant aseeruniv for a loan, ilishonestly induced him 
lo return th** promissory notes preteiidinc that they were required to collect money 
from the deliiors with (he aid of which the complainant would he paid, hut instead 
of doinp ro dis]o*ed of them and did not pay the complainant. It s^a9 held that 
the act of the accused in dishonestly indiicinp the comi>Iainnnt to return the lame 
to him constituted cheatinp. t When pro|x*r(y n delivered hy means of cheating 
the ofTcncc falls under the first clause. • 

pellverjr e( meuey.—The accused fal-'cly rcpresentinp himself to he the manager 
of an estate indiieeil one 0 to borrow some money and pay it to him ns advance 
of security money (o he deposited for a post promwed hy Kim to G. IIo then put 
olT G from time to time and at length w*h«;nhc was found out, he promised to return 
the money. It was held that the ofTenee of cheating was completed ns soon ns the 
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jiccuspa obtained the money by a promise which ho know he roiild not fulfil. The 
fact, i hat fon^i aft orwards the accused paid bock under pressure a part of the money, 
diU not in any way affect hia criminality. The test of criminality is what was in 
ms mimi at the time when the money was given to him and whether he at that 
time intended to repay the same.! G. by falsely representing to L that G had 
been ins-tmcted by a eompetent aulboTity to recruH unakiUed labour for service in 
Africa and that G would, on payment of a certain sum of money as a fee for register' 
ing L s name, be able to engage L for service in that country, induced L to pay G 
the said fee, it was held that G had committed this offence.® ^Tiere an accused 
person had taken a ransom for the rcstotation of stolen property, and failed to 
return that property to the person who had paid him the ransom, it was held that 
lie ought to he convicted of the more serious offence of cheating under this sec- ■ 
tion.^ The arcusod drew a hundi and borrowed money on it, without assuring 
himself that the drawee, with whom he. had no prenous dealings and who was not 
supplied with funds, would honour the same The money bo borrowed was spent 
by him on his own purposes. The when presented for payment, was dis- 
honourwl by the drawee. The accused, though apprized of the dishonouring, 
took no steps either to have the hundi honoured or to repay the money borrowed 
on the hundi ; but made himself scarce. It was held that he wa.s guilty of cheating 
under this section.* Aecuse<J adnlterartid saccharine with bicarbonate of soda 
and put the mixture into tins which he gave to a broker to sell. The broker sold 
iho mixture as genuine aacchariiio and received money for it, which he made 
over to the accused. It was held that the accused was guilty of cheating and 
abetting that offence.® 

Suppression ot facts.—Mere suppression of some facts at the time of borrowing 
money does not amount to cheating wbeTc there is no evidence of either aefiw 
deception or dishonest or fraudulent action. So where a' person mortgaged to 

, 11 p f •! T>, ^ O Af*rt .^]]d 


"om 
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this defect to bis creditor.* 

Delivery ol money under an Immoral contract.—The accused agreed to let her 
daughter on hire to the complainant for concubinage for one year in consideration 
of Rs, 70, out of which she received Bs, 35 in advance. Later, she refused to carry 
out the contract or to return the advance. She was convicted of cheating. B 
wa.s held, reversing the conviction, that a party to an immoral contract shou ( 
not be allowed to prosecute on a enraina! charge when he could not get performance 
of the contract in a chil Court.’ 

Delivery of goods*-—A person whose duty it was to ascertain and report the cur¬ 
rent rates in the market,by arrangement with persons in the mar^t, reportet ra ^ 
higher than those really current, and in consequence of which higher . 

paid to sellers than they Averc entitled to, it was held that ha had committed 
offence.* Mlwrc the accused induced the complainant to debver to him a hieycje 
under false representations that he was a commission agent and that the maefun 


» Dthndm Pranad, flOOO) 3C CaI 67X » 
C. I. J. t-Oi. 

« flirUAar. (IfttOI P- W. K. (fV.) Sft. 
gf.i.f imo. 

» .Yji .s-Afl**. (tO-2-2) I K. I,, .r. 170 
• yarfJtftmia$, jUrJO) Itnm. 

U K MO, 0 Horn. Cr. a 3T. 


* jBAofarinjA Am^riin^h, (IPS4) 20 BoO* 
.. R, 2U. 7 Bom, Cr. C. 139. 

. HmKhhn-. (I«0) K H'. >"• 


' Ja.l m,f>. (1015) 1* I'"'"- ' 

‘ (I89«) 8 Alt 50(. 
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wasreqiiircd for an np-conntry purchaser, but after taking its delivery Jic negotiated 
its sale to a customer in Bombay, it was held that the offence of cheating and dis¬ 
honestly inducing the delivery of property was complete as soon as this bicycle 
was handed over. * Where A went to an opium shop with B’s ticket and explicitly 
or by implication represented himself to be B, thereby induced the shop-keeper 
to deliver to him a certain quantity of opium, it was held that A had committed 
the offence of cheating by personation; and as opium was actually delivered in 
consequence of the cheating, he should be convicted under this section.* The 
accused, by making a false representation that he was an employee of the Calcutta 
JIunicipal Corporation, obtained rupees ten as subscription from the Jfealth Officer 
of that Corporation towards the funds of a charitable society. The money was 
duly made over by the accused to the chanty, hut he was subsequently charged 
with the offence of cheating and was convicted under this section. It was held 
that t?io conviction and sentence should be set aside, there being no such deception 
in this case as to cause “ wrongful loss *’ or “ wrongful gain.” * 

Obtaining of a certlfleate—A railway comj»auy offered some concession rate.s 
to student travellers, and a certificate was presented by somebody—not the ncciiseil 
—containing the names of students who had not applied for the certificate whidi 
the accused did not know and the endorsement of the railway official ' may he 
Issued ’ was made thereon, and the accused thereafter presented the same for the 
necessary pass to be issued. The company issueil the pass and arrested the accii'j- 
cd. It was held that the accused being himself entitled to travel at tho reduced 
rate was not guilty of any fraudulent intent, no fraudulent intention could be 
assumed on the part of the accused to use the pass for |)crsons not entitled to travel 
at the reduced rates and that as the company had not been defrauded the accused 
could not he connoted * A person who obtains a certificate from a Dejmty Inspect¬ 
or of Seho*tU by stating untrul^v that he pawed thee.xanmution in a certain year, 
uhen another person of the same name did, acts fraudulently within the meaning 
of s. lie, and is guilty of an oficucc punishable under this section.^ 

3. ' Valuable security.'—Sec s 30, supru. A ' decree ’ does not como tvithin 
the definition of a “ valuable security it merely declares tho existence of 
legal rights or the extinguishment, extension, transfer or restriction of legal rights, 
etc.; the rights are there, etc., and all that the decree does is that it formally cx- 
jire-sses the adjudication by the Court on the rights of the parties. Thereforu 
a ‘ decree * is not a “ valuable security ” Even if a ‘ decree ’ did satisfy the 
definition of a ” valuable security," there is no delivery of any property when the 
Court jiawes a decree, because the original decree remains in Court, and the term 
“valuable security” can only appl> **’ .* ’ •• ’copy of 

a decree which may be supplied . nc argu¬ 
ments would apply to orders in ■. ' • ■ . valuable 

security. The complainant was taken to a village on the pretence that a buffalo 
a ould he bought for him aud that the money necessary for this purpose would be 
advanced to him. He was then given a large amount of hquor to drink and when 
in tlie state of intoxication a document purporting to be a bond was executed and 
his signature was obtained This document was a deed of divorce of his wife who 
was then taken away by sonic of the accused. It was held tliat the offence commit¬ 
ted came within the purview of thissertion andnot 8. 417 * 

An acknowledgment of receipt of an insiire<l inircclisnot a “ valuable security.’ 
It is merely cndeiice that a pared of some ^ort wa> delivered to the addressee aud 
it cannot o]xTate as a discharge of any liability. Where the accused, in order to 


• Banaji I'rarnji (llKJOjS Bom. 

L.11. 621. 

» .Yyo i*o £«, (1902) 1 L. U. R. 356. 

• AihaiosA J/aHict, (1905) 33 Cal. 50. 

• Jaines i’ic/cAer, [I'JlOJ 1 iL U. X, 510. 


• Local Goccmt/ienl v. Ganaararn niUll 

I8K. L.K,52. . 

• Cham Chandra Chose, (1923) 39 G, L. J 
152,132.2S GW. X. 414. 

» JhLhtatcar S>ngh. (1920) 3 L. L. J. 261 
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ritAC'TlCK. 

EviMcnce.-~rroVR (t) timt Urn nccHspt! rymo^wl, coticralwl, or ddtvcrcd thn 
ffmf U or I't to U: tr«iisfPrre<l to some ow. 

^ tmiinfiT wan without ndpjjoatr con^iderntion. 

(D) Tltul thcnPCUinJ Ih^rrhy juirmled to/iremit, ot kin’w he H^aUhmby 
hkPlv to jircvont, th*' diitriiMition wl that urojwrty iicconliu;; to Ihw amoup his 
cnMiitnri, or I'O’ititora ot niioiltpr ix-mon. 

{)) TIml 111- nctnl «•* nlmvc ilwlioncstly or fromliilriitly. 

Pri!teilure.~Nol coxnimWo—Worraiit—UiiiloMc-Not coiiipouiiJaMo- 

Trinlilc hy I'rcsi,Ii-m-y iMnjiiatnitr, or Jlnpalratr ot tin.- first or scooml class, 

yurfj«M!iJn.~Tlio Jtnfiistrato'a jiirisdiftioo to rnti-rtoiri » com|ilaiiit uoiicr 
(Ills srclioii is not Inticn nwny by ibc jvnvimm of llw Presidency Towns Imol- 
vclicy Act, HI (it 1009,'or tbo Ptovincinl InsDii-cncy Act (V ot 1020), s, TO,' 

Cbart«.—I (tiMiir ami lijict of Jfwjittrair, dr.,) fiorcby cloirgc you (iwme of (k 
acciiffil) a'i follows;— 

That you, on ot «l>oiit tin*-ifay of——, at—-, ihahonvitiy (nr frawdu- 

loutly) removed (orconcrn!»'d.ordpUvpfPtli«ui:crtatn jktsoh, to wit——, without 

...* .. * . .... ^ipcveutor 

of the said 

' ; Hsd that 

. . . isD Penal 

Code, nnd witlutv my coguizaacc. 

And t iiorcby ditcct that you Ijo tried on tbo said charge. 


422. "Wliocver ilislionestly or fnuulHlciitly j>rovont8 any 
debt or (lenmml due to hlujsel! or to iuiy other 
ir^SiiicvSy jV- l>crson from being tnado availabto according to 
vonUna debt iwitig f^j. payment of luB debts or the debts of sucli 
ttjana 0 or m I- persou, shiiU be p\mishecl witli imprisomnent 

of either description for a tenn which may extend 
to two years, or with fine, or with both. 


C O 3i M E K T, 

Tins section, Uko the 3 )reccding one, is intended to prevent the defrauding of 
creditors by masking property. Any proceedings to prevent the attachment 
and sale of debts due to tlic Bcc«.sed will fall under it. The oncnce consists in the 
diahoncst ot fraudulent evasion of one’s own liability. 

CASES. 

Where A entered into an agreement with B not to compromise a ease with 
0, because he liad assigned the benefit of tlie suit to B as a security for the dac 
payment of an instalment of money and A notwithstanding did afterwards compro- 
misc the suit M’itJi C, it was held that A could not ho convicted under this 
unless the comi>romise was made dishonestly or {raudulently towards 11. the 
jwtitmnera’ estate was under mortage ai«l in the management of certaiu persons 
under certain conditions as to payment of moneys rcahsctf by them. In i’xecu’ 
tion of a decree obtained by the managew in a suit broiight.by them in the 
of the iKditiojjcre, a cprtain'imdcr-tennre was sold for Es, 3,000. The judgment' 
debtor arranged with the petitioners that on payment of Bs. 1,000 the sale sno 
be set aside and he accordingly paid that sum into Court, and an application w 


' A/utsAanitar Barinani Bha(, {tOlO} 12 
Born. L. R. 760. 

* Seyu Ifaliah v. jy, HM7) 6 


A’^in Chitruier Mvddtul, ( 1871 ) 7 ^ 
W. R. (04 - 16 . 



BECS. 421-423.] 


fbauduu:nt nisposmox or property. 


913 


made by the accused to draw out the money upon which no order was made. 

They were, thereupon, convicted, at ' •* ’ 

commit an offence under this section . ‘ ‘ ■ 

money paid into Court might have • ■ ■ ■ 

gagors, but such conduct would not necessarily be regarded as dishonest or frandn- 

lent so as to render the accused liable to punishment; their attempt to get the 

money being more to put an end to the management than to prevent money from 

.being available for the payment of their debt under the mortgage. * 

PRACTICE. 

Evidence.—Prove (1) that the debt or demand was due to the accused, or 
some other person. 

(2) That the accused prevented such debt or demand from being naade legally 
available for his debts, or for debts of another person. 

(3) That he did as above dishonestly or fraudulently. 

Procedure.—Not cognfrable—^Warrant—-Bailable—Not compoandable— 

Triable by Presidency Magistrate or Magistrate of the first or second class. 

423. Whoever dishonestly* or fraudulently" signs, executes 
Dishonest or bocomes a party to any deed or instrument* 
fraadoientexecatioa which purports to transfer or subject to any charge 
cooui^nf property, or any interest tneroin, and which 

•tatemeot of consi. contains any false statement relating to the con- 
deration. sideiution for such transfer* or charge, or relating 

to the person or persons for whoso use or benefit it is really intended 
to operate, shall be punished with imprisonment of cither descrip¬ 
tion for a term which may extend to two years, or with fine, or Vrith 
both. 

COMMENT. 

This section deals with fraudulent and fictitious conveyances and trust. If 
tho consideration for the sale of immoveablo property is, with the consent of the 
purchaser, exaggerated in a deed of Bale in order to defeat the claim of the 
pre-emptor, the purchaser will be guilty of this offence. * In auch cases it is necessary 
to prove the existence of a nght of pre-emption in respect of tho Bubject-mattcr 
of such sale, as it is not an offence if the property sold is not subject to sncb a nght. ■ 

Under this section tho dishonest execution of a benami tlsed will be punishable. 
The institution of a civil suit is not a condition precedent to a mainteusnce of a 
charge in a criminal Court for this offence.* 

1. * Dishonestly.'—See 8 21, tupra. 

2. 'Fraudulently.'—See b 25, supra. This word does not connote depriva¬ 
tion of property It is not essential that the person deceived or to b^ deceived 
ehould bo the same as the person injured or intended to be injured, * 

3. ' Any deed or instrument.'—A hahuliat is not a document contemplated 
under this section. .tVlthough a kabultat, when accepted, operates as a lease for 
Borae parpo«es, it is not a document which purports to tran-'fer or subject to any 
charge any property or any interest therein • 


1 Ilara Ktmary ChotnJXumnt r f:. .C«ri, 
(IKO) SSC*L314. 

« j/otfipoi) r. n. Nrt. lOof loce 

LnrWman iXw. (lOOt) I*. U. Xa IC *if IpOT; 
ifaJUJir (1003) *5 AU. 31. 

» CXXojju, (lOOT) r. R. Xo. 1C of lOOsw 

ns 


« r«-ao (15S3) 3 A. W. X. SOU. 

* Z< 5 “«f t. Ah Lai HarAaL 

(K'211 CaL 911. 

• 3loSawtnui-i Rejtn Alw, Jor^rli .Vsiisr. 
(1919) 4« C*L 95C. 
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trfaUng io ih» consideration lor snch transfer, >~as Jsir 
does not make pnmsliabte OTOty talse atateaent in an instrvunent of transfer The 
false stotement m order to teome ciiminal must relate to tie consideration 
or to the person to be benoBted bj- st. The wora' consideration ’ catmot mean 
the property tmnstamd. A statement that the vendee purchased the whole land 
^i!o the vendor conid oalj- sell part of it. is not one coininv tmder this ssciion > 
iViere an accused petaon had unsHccesafnil.v sought to obtain a woman in marri- 
ago and thereafter made and registered an agreement in hoc favour falsely recitiM 
that he bad ttmmed her, and putpottiug to convey to her a plot ol land in ben 
of her dower, it was hela, that ho bad an intention to cause injury to her and her 
liisband, and to support his own false claim to thatstatus, and that he was roilty 
Under this section.* . 


^KA.CT5CE, 

EvidencBa—^Pxove (1) that the accosed signed, executed, or became a par^ 
t<j the deed, or instrumeTit in question. 

(2) That the purport of such document was to transfer, or to subject to a 
charge, the property or any interest in question. 

(3) That anch document contained a false statement relating to the considera' 
laoa, or relating to the person for whose use or benefit jt was really intended to 
operate. 

(4) That the accused did as above dishonestly or iraudulently. 

Ptotedutft.—Not oosnizable-^Warranb—Baileble~'Not convpoundnhle^ 

^Viable by Presidency Magistrate, or Magistrate of the first or second class. 

424. Whoever dishonestly or fraudulently conceals or removes 
any property of himself or any other person, or 
dtot reScraj'“r dishonestly or fraudulently assists in the conceol- 
ooueo.imeat of pro- ment ot removal thereof, or dishonestly releases 
any demand or claim to which he is entitled, 
shall be punished with imprisonment of either description for a term 
which may extend to two years, or with fine, or with both. 

COMMENT; 

This section provides for cases not coming within the purview of ss. and 
422. It contemplates each a concealment or removal of property from the place 
in which it is deposited, as can be considered dishonest or frnadnlent, whether 
the ftand is intended to be practised on creditors ot partners,* 

OASES. 

Bemoval by spattner^TSTiere one ot the several partners removed the partner¬ 
ship books at night, and when questioned denied having done ao, this offence was 
held to have been cominitted.* 

Removal during attachment is an oBente^Whete a jndgment-dehton whose 

standing crops were attached, harvested them while the attachment was m force, 
this offence was held to have been committed.* 

Bemoval under an njegal order is no otteneor-A removal ot crops in 

of au order which the person maldBg it has no ftutbonty to make, docs not const! u 


^ ilanut (f-ritivfon, (1911) 37 Hftd. 47. 

* Z/fntil Refttdnbnftttr t. AH Lai ilaniiA, 
119^1) 4S CM. 911. 

» Cw BinMt Thtn. 21 W. R. (Cf.) 
If. 


* Qbairja, (1893> 22 Jf«L 151» 
STafwn. (18!)0> 1 Bom. U 515; 
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:iSOT)SH.X.. J.««- 
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this offence.* Removal of crops to avoW an illegal distraint is not an offence under 
this section.* 


Removal of crops by tenants.—^\*hero ryots holding land on varam tenure 
removed crops for the purpose of protecting them from injury or damage owing 
to delay or refusal on the part of the Zemindar to perform his part in harvesting 
or division, it was held that such a removal was not dishonest. But where it was 
proved that the crops had been removed dishonestly or fraudulently, it was held 
that this offence was committed, even though the Zemindar, under the terms of 
the tenancy, acquired no property in the share due to him until the ryots had 
delivered it to him.* Similarly, where the accused who was a ryot under the 
Madras Estates Land Act and who was bound to share the produce of his land 
with the landholder in a certain proportion, dishonestly concealed or removed the 
produce, thus preventing the landholder from taking his due share, it was held 
that the accused was guilty under this section apart from the provisions of the 
Madras Estates Land Act.* 

Removal during bona fide dispute.—Where the accused was convicted under 
this section, for dishonestly removing certain property from a shop upon which 
were the padlocks of two widows and it appeared that he removed the property 
at the instance of the widow who claimed to bo entitled to the whole of it. It was 
held that if eventually it be decided that the other widow was not entitled to a share 
in the property, it would follow that the accused’a action in removing the property 
from the locked shop was not a dishonest one within the meaning of this section. * 
PRACTICE. 

Evidence.—Prove (1) that the accused concealed or removed the property; 
or that he assisted in doing so. 

(2) That he did as above dishonestly, or fraudulently. 

Or prove (1) that the accused was entitled to the demand or claim in question. 

(2) That he released the same 

(3) That he did so dishonestly, or with intent to defraud. 

Procedure.—Not cognizable—Warrant—Bailable—Not compoundable— 

Triable by Presidency Magistrate, or Magistrate of the firstor second class. 

The legality or formabty of the mode of attachment allowed by a civil Court 
is not a matter for a Deputy Magistrate’s consideration. • Civil rights are not to 
be disposed of in cr iminal Courts. ’ 

Charge.—I (name and office of Magistrate, etc-,) hereby charge you {name of the 
the accused) as follows :— 

That you, on or about the-day of-, at-, dishonestly (or fraudulently) 

concealed (or removed) a certain property, to wit-, belonging to yourself (or 

to-) [or dishonestly or fraudulently assisted in the concealment or removal 

thereof; or dishonestly released a certain demand, to wit- ] and that you there¬ 

by committed an offence punishable nnder s. 424 of the Indian Penal Code, and 
within my cognizance. 

And I hereby direct that you be tried on the said charge. 


. Of Mischief 

425. Whoever, with intent to cause, or knowing that he 
MiachieL likely to cause, wrongful loss or damage to the 

public or to any person,* causes the destruction 


» Bavurt liagaia, (1862) 1 Weir 483; 
Artania JUuUu^ami Jiyan, (1883) I Weir 484. 
* Gapalaaamy, (1902) 25 Mad. 729. 

» Itantho v.BaViTamaPudi (19021 

2ft Mad. 481. 

« Sivanvpandia Th*ian, (1914) 3g Mad. 
793; Pendey. (1916) 1 P. L. J. 353; 


Latu dope, (1917) 1 P. L. W. 691, 

»^*wRiPom.(1920)3L.L. J.99.P.W.R. 
(Cr.) Nc. 6 of 1921. 

• Brajo Khhcre Dvit, (1867) S W. R. (Or) 

17. 

» (1668) 1 Weir 483, 
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[CHAP. ivn. 

.t't * "I*!'"? Jo IhB conjideMlion tor such tnuistsr.’—Tho law 

tXif. “''“O’ *»l»o otatcmcnt in on inalrumcnt of transfer. lie 

false afatomont. m order to become eriininnl must rolnlo to tie consideration 
or to the person to be benefited by it. Tho word • consideration ’ cannot mean 
the property tranaferred. A atntement that tho vendee purchased the whole land 
Jdiilo the vendor eo„ld only aell part of it, is not one coming under this aection.' 
tt hero an accused person had nnsucccMfully sought to obtain a woman in marri- 
ap and therenttor made and registered an ngreemont in her favour falsely reciting 
that ho bad mamed her, and purporting to convoy to her a plot of land in lien 
Of ncr (lower, it was bold, that bo had an intention to cause injtuT to her and her 
husband, and to support his own false claim to that status, and that he was euiltT 
under this Hoction.* 


PRACTICE. 

Evidence.—Prove (I) that tho accused signed, oxocufed, or became a party 
to tho deed, or instrumont in question. 

.(2) That tho purport of such document was to transfer, or to subject to a 
charge, the property or any interest in question. 

{3) That such docurnent contained a false statement relating to the considera¬ 
tion, or relating to the person for whoso nao or benefit it was really intended to 
operate. 

(4) That tho accused did ns above dishonestly or fraudulently. 

Procedure.—Not cognizable—Warrant—Bailable—Not compoimdablei— 

Triable by* Presidency Mogbtrate, or Magistrate of the first or sc(K)nd class. 

424. Whoever dishonestly or fraudulently conceals or removes 
tiny properly of himself or any other person, or 
dnjent ??movaS"‘m dishonestly 01 fraudulently assists in the conceal- 
concealment of pro- ment or removal thereof, ox dishonestly releases 
any demand or claim to which he is entitled, 
shall be punished with imprisonment of cither description for a term 
which may extend to two years, or with fine, or with both. 

COMMENT: 

This section provides for casea not coming within the purview of ss. 421 and 
422, It contemplates such a concealment or removal of property from tho place 
in which it is deposited, as can bo considered dishonest or fraudulent, whether 
the fraud is intended to be practised on creditors or partners. * 

CASES,' 

Removal by a partner.—Where one of the several partners removed the partner¬ 
ship books at night, and when questioned denied having done so, this ofieuce was 
^held to have been conumtted. • 

Removal during attachment is an offence.—Where a judgment-debtor, whosa 
standing crops ,were attached, harvested them while tho attachment was in force, 
this ofience waa held to have been committed. ® 

' Removal under an illegal order is no offenco^^A removal of crops in violation 
of an order which the person making it has no authority to make, does not constitute 


* Jifania Ooundan, (1911) 37 H&d. 47. 

* Hemembranetr r. Ahi Lai JHajtdal, 
(1921) 48 CoL 911. 

« Qwt Benode Butt. (1873) 21 W. B. (Cr.) 


• Obay^ (1898) 22 Alai 15l} 
Ktiraan, {1&9Q) 1 Bom, L. R 515; 

Oauwian, (1883) 1 Weir 485 ; Molaia Abayya. 
(1893) 8 JL L. J. 259. 
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this offence.^ Kemoval of crops to avoid an illegal distraint is not an offence under 
this section. * 

Removal of crops by tenants.—‘Where ryots holding land on raram tenure 
removed crops for the purpose of protecting them from injury or damage owing 
to delay or refusal on the part of the Zemindar to perform his part in harvesting 
or division, it was held that such a removal was not dishonest. But where it was 
proved that the crops had been removed dishonestly or fraudolently, it was held 
that this offence was committed, even though the Zemindar, under the terms of 
the tenancy, acquired no property in the share due to him until the ryots had 
delivered it to him.* Similarly, where the accused who was a ryot under the 
Madras Estates Land Act and who was bound to share the produce of bis land 
with the landholder in a certain proportion, dishonestly concealed or removed the 
produce, thus preventing the landholder from taking his due share, it was held 
that the accused was guilty under this section apart from the provisions of the 
Madras Estates Land Act. * 

Removal during bona fide dispute.—Where the accused was convicted under 
this section, for dishonestly removing certain property from a shop upon which 
were the padlocks of two widows and it appeared that he removed the property 
at the instance of the widow who claimed to be entitled to the whole of it. It was 
held that if eventually it be decided that the other widow was not entitled to a share 
in the property, it would follow that the accused’s action in removing the property 
from the locked shop was not a dishonest one within the meaning of this section. * 
PRACTICE. 

Evidence.—Prove (1) that the accused concealed or removed the property; 
or that he assisted in doing so. 

(2) That he did as above dishonestly, or fraudulently. 

Or prove (1) that the accused was entitled to the demand or claim in question. 

(2) That ho released the same 

(3) That he did so dishonestly, or with intent to defraud. 

Procedure.—Not cognuable—‘Warrant—Bailable—Not compoundablo— 

Triable by Presidency Magistrate, or Magistrate of the first or second class. 

The legality or formality of the mode of attachment allowed by a civil Court 
is not a matter for a Deputy Magistrate’s consideration.* Civil rights are not to 
be disposed of in criminal Courts. ’ 

Charge.—I (name and office of Magistrate, etc.,) hereby charge you {name of the 
the accused) as follows:— 

That you, on or about the- —day of-, at-, dishonestly {or fraudolently) 

concealed {or removed) a certain property, to wit——, belonging to yourself {or 

to-) [or dishonestly or fraudulently nssbted in the concealment or removal 

thereof; or dishonestly released a certain demand, to wit-] and that yon there¬ 

by committed an offence punishable nndcr s 424 of the Indian Penal Code, and 
within mj cognizance. 

And I hereby direct that you be fried on the said cLarg**. 


Of MisiJaef, 

425. "Whoever, vith intent to cause, or knowing that ho 
iincUeL ^ Hkcly to causc, ^TTongful loss or damage to the 
public or to any person,* causes tlio destruction 


» Bantri .Voyola, (18S2) 1 t\«r 4S3, 
Anan<!a ilutimtamt .tiyan. (1883) 1 Mnr 481. 
■ CofuZuMmy, (100.2) 25 72** 

• r. Bitarama P»di, (190?) 

2S>I*d.481. 

« TiUrcB. (1914) 38 31*4. 

7M ; (19JC) I P. L. J. 353. 


UU Copt, (1917) 1 p. L. W. 091. 

» A'AuAi P.am, (1920) 3 L. L. J. W, P. W. R. 
(O.) Xc. C of 19-»1. 

Brayy XxiKort Ihia. (I8C7) 8 W. B. (Ct) 
» (I8CS) 1 Weir 483. 
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of any property or any such clmncc in am- nronert\'- nr in fK#* 
sitontion tliorcof as (|cstroj's_ or diminislies its vnlno or utility, or 
afiect^ it injunoiisly,* commits '* mischief/’ ^ 

f essentia! to the offence of mischief 
that tlio offender should intend to cause Joss or damage to the 
p^er of the property injured or destroyed. It is safflSent if he 
intends to cause, or knows that he is likely to cause, wiongful loss 
or damage to any person hy injuring any proper^*, whether it 
oelongs to that person or not. 

^ may he committed by an act affect- 

ing property belonging to tbo person who commits the act, or to 
that person and others jointly. 

ILLOsmATION'S. 

(a) A voluntarily bums a valuable accurity belonging to Z intending to cause 
wrongful loita to Z. A has committed misehlef. 

(h) A introduces water into on ice-hoiisebelonging to Z, and thus causes the 
ico to molt, intending 'vrongful loss to Z. A has committed mischief. 

(c) A voluntarily throws into a river a ring belonging to Z, with the intention 
of thereby causing wrongful loss to Z. A has coromitted mischief. 

(<f) A, knoNving that bis effects aro about to be taken in execution xn order to 
satisfy a debt duo from him to Z destroys those effects, with the intention of thereby 
preventing Z from obtaining satisfoction of the debt, and of thus esnaing damage to 
Z. A has committed mischief, 

(e) A, having insured a ship, voluntarily causes the same to be cast away, 
with the intention of causing damage to the underwriters. A has committed 
mischief. 

(/) A causes a ship to bo cast away intending thereby to cause damage to 
Z, who has lent money on bottomry on the ship. A has committed mischief. 

(ff) A, having joint properly with Z in a borse, shoots the horse, intending 
thereby ■ " ' • 7 *.' • 

(h)' ■ . • ■ ding to cause and 

knowing • 'mitted mischief. 

", 426. Wboever comimts misebief sball be punished with 
, / ^ impTisomnent of either description for a term 

Punishment for -vvMch muv extend to three months, or with 
. or with both. 

C O hi M E N T. 

The section deals only with a physical injury from a physical cause. ^ 

Ingredients.—^This section necessitates three things* 

' 1. Intention or knowledge of likelihood to cause wrongful loss or dat^K® 

•to the public or to any person. .. 

2. Causing the destruction of some property or any change in xt or m its 

sitaation. ... 

3. Such, destraetton or change must destroy or diminish xta value 
utility or affect it injurously. 

* iTtrfi ixil, (1901) 24 AU. 155, 160. ' M. H. C. App. 39; Uga Tha Zan. (I90J) * 

» (1868) 4 M. EL a App. IBj (1M4) 7 Burma h. R. 80. 
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1. ‘Intent to cause, or knowing that he is likely to cause, wrongful loss or 
damage to the public or to any person.*—^As to tho meaning of ‘ wrongful loss/ 
soc s. 23, sujiTa • and of ‘ public/ sec s. 12, supra. The Bombay High Court in an 
old case said that the gist of this offence lay in the intention.* Butina sub¬ 
sequent case it has held that the terms of the section are, however, satisfied 
when there is a distinct finding on the question of tho accused’s knowledge, and 
the question of intention is material only as reganis the sentence. * This decision 
seems to be correct. 

This section docs not necessarily contemplate damage of a destructive 
character. It requires mcrclj* that there should be an invasion of a right, and 
diminution of tho value of one’s property, caused by that invasion of right, which 
must have been contemplated by the doer of it when he did it.® The damage 
need not, necessarily, consists in the infringement of an existing, present, and 
complete right, but it may be caused by an act dode now with the intention of 
defeating and rendering infructuous a right about to come into existence (tide ill. 
(d) ). Any person who contracts to purchase property, and pays in a portion of 
the purchase-money, has such an interest in that property, although his title may 
not be complete, or his right final and conclusive, that the destruction of such 
property may cause to him wrongful loss or damage within the meaning of this 
section.^ The probable consequential damage to other property would not of 
itself constitute mischief. ® 


C'*"*. v:-'--*"* •• j-j -f'essary.—The accused’s premises, ad* 

■ ' - ‘ • which there grew a chestnut tree, which 

« ■ y >f the accused’s premises. The accused 

cut off certain portions of the tree, contending that he had a right to do so in order 
to protect his property from the nuisance caused by stones which boys threw at 
the blossoms and by the branches interfering with the entrance of light and air 
to his dwelling. It was held that he was guilty of causing damage to the tree.® 
Where tenants finding their fields flooded cut a channel through a railway in order 
to let the water run off their fields, it was held that the act having been intentionally 
done amounted to mischief and it was no defence to say that their motive in doing 
it, namely, to free their fields from water, was an innocent one ^ 

’■‘‘■”*he accused threw at her two stones 
• ■ • ' the accused was guilty of mischief 

■ • ■ ' maimed or rendered useless the 


conviction would be under a 428 * 

The accused dug a trench in his own laud but alongside of a wall belonging to 
the complainant and removed the lateral support of the wall so as to cause the wall 
to tumble down Th" - t — t:. n 


by prescription. It 
ing such support cou 

to the complainant u.a mi- Ui<.dii» auupieu uy miu lo cause tue xusa were not 
“ unlawful.”'^ 


Destroetion by tbe owner o! premises of a trespasser's property totmd thereon*— 
The owner of land has no right to destroy the property of a trespasser found 
upon the premises. The complainant obtained possession of certain land as tenant 
of the accused, D, and after the term of his lease had expired, he was left in posses¬ 
sion by D who took no steps to evict him But when the complainant attorned to 
one B as landlord, D, who was litigating with B, forcibly and wantonly destroyed 


* (1874) Unrep Cr. C. 88. 

* i?ec«ny, (1894) Cr. R. Xo. 13 of 18fM, 
Unrep. CJr. C. 690. 

* Juygtahtcar Dcus t . Koylash Chutt4tr 
Chatterju, (1885) 12 Cal. 55. 

• * D^rma Doss Ghost t. Niustruddin. 


(1886) IS Cal. 660. 

• (l8eS)4M. H CLApp. 15. 

• llamxUon v. Bone, (1888) 16 Ccx 437. 
» CAuIhan Ahir, (190S) 16 a W. N. 263. 

• Jiakadeo, (1916) 12 N. L. R. 18S. 

• Art* Ayjwf, (1920) U L. W. 728. 



»1« i^worcnm^s. [cmf.ws. 

ihn Mrthrn [Wt» ami put out of onltf a waiar.»h«l ot tKo well from wMch (bs 
comp junant Watorml tim crop n.„rf ky him on tho land In diaputo. It waa m 
that the domnp-caused hv D nmonntMl to mireliW. Batty J said- “Tio 
applicants picador, I undorstand. is nnablc to contend that if s Iracamr 
Mt Im in tlio room of another person, that would justify that other mhou 
in iimnshing thr wa{c& or throwing it ({onu « wfll."* ^ 

AreliSent.—\Vherc the ncc^od who were employed in floating timber throndi 
» bndge, struck the nreh of tho bndgo with aomo of the W it was held that th« 
offence waa not committed.* 


Ho mbchJcf If no wrongfnl loss or damage b eansed to ibt pujUe or io m 
ptrjon or lithe act amonnli only to an Invasion ol a dvn rfgM.—Wicro the acensed ent 
down crops planted by the compiainaot on fand to wto he had no right whatever*; 
whew tho accused was found^catching fish in a public river, the right of fishing in 
which was let ont by GovomraenC to another hut no fencing was put up to shot 

• tip tho fish in any ttiann»‘r* • **•*>. rf - ^ - y 

which « civil Coart had f’ t ... 

innocoatly removed a b .*• . ‘ • • ...»**■ ■. . ■ • .... 

front of his house which impaifod his fngress and egress to or from his house*; 
where an agent of a landlord accompanied by a boiliff broke open the door of a room, 
in hia chawl, in the possession of his tenant, in execution of a distress warrant 
issued against the tenant for non-payment of rent’; where the owner of an animal 
buried its carcass to prevent the mahars (low class people) of a village from taloDg 
off its sWn* : whew a person, in a bonajide belief that tho construction of a wall on 
hia land was a civil trespass, destroyed the construction *; whew members of & 
•.r . . .-. ‘r*'Municipal limits to be cut for public 

• ' ' •' ' *■ *1. . ’ Oommitteo as a body*®; where persons 

took Cftiiie w> a uouuU wavieoy onuerswere subjected to a fine**; where 
the revoreioner of a mortgagor sold some of the bricks of the mortgaged house, 
which had tumbled down^* ; where a person dug out tombs of the foiefathwa 

.. . * wherethoaccused,members 

‘ ifwsy.pullcddownawaUobatruct- 

' plainant**, it was held in all these 

The fact that for years a deity was auowed to be brought ones a year under¬ 
neath a tree standing on the land of the acemed for public worship, was not 
sufficient to divest the owner of the land and of the tree standing thereon of his 
ownership and not to amount to a dedication of the tree to the deity or the public, 
and the accused, who cut the tree, was therefore not gmlty of mischief.'* 

Where the accused, a servant of ono R, acting solely in the interest of his 
master, removed or damaged some bamboos which belonged to the estate of his 
master which was under the management of the Court of Wards, it was held that 
the act of the accused did not amount to this offence inasmuch as by his act 
no wrongful loss was caused to anybody, not even to the Court of Words. The 
Court said ; “ It is a weU-knewa rule of law that a man may commit rmsciief by 


• fljntar Ckivtutnan Ptithar, (1904) 7 Booi. 
I* R. 86, 87. 

, ., 0 -'" 1 . ir (-• 4n„ 

• . 11.1558. 

• . . 'me, (1888) 

■ . ’ . 1 

. # .• . ■ ■ 'r. J.)17. 

' • . ... ! 573. 

• ■ ■ , ■ I0ofl89>\ 

Uniep. Or. c- i-lo/. 

» f;^ail?i«4ea C'ufftdjt, (I89S) Unrvp, Or, 
<3.949. 


* runja, (1884) 8 Bom. 255. 

* S/uuftar Ul, (1887) 7 A. W. If. JOl ; 
n..,*-... jr: riRROi 2 A. IV N. S09. 

■ 9 of 1878. 

■ ■ ■ . I«8. 

■ » • yattfui 

' m" . n. 463 ? 

■ (m9)l 

Writ 4Wi. _ ' 

** (19H) 39Sr^ ^ 

** l’etilf>t'ipvfmnandaTn^(l9(>Z)l Wcir4PS. 
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damaging his own property, provided lie does so in order tocanse wrongful loss 
to somebody else, or knowing it to be likely to cause wrongful loss to somebody 
else. But it can hardly bo said that a man who damages his own estate, although 
he has at present only a qualified interest, damages the trusteen in possession, 
whose only object is to preserve the estate for the Iwnefit of the owner.” > 

2. * Causes the destruction ot any property or any auch change in any property/ 
—It is the essence of this offence that the perpetrator must cause the destruction 
of property or such change in it as destroys or diminishes its value or utihty. To 
cut a crop that is grown to be cut ie not to destroy it. or affect it injuriously.* 
But walking across a field of long gross is causing damage to the grass* , making a 
breach in the wall of a canal is an act which causes such a change in the property 
os destroys or diminishes its value or affects it injuriously and therefore amounts 
to mischief.* The section contemplates a ph 3 rsical injury from a physical cause. 
Certain Hindus present at a caste dinner had sat down to partake of thf- food which 
had been served to them, when certain other members of the caste came, and, after 
telling those who were seated to move to another place which they refused to do, 
threw down a shoe amongst the men who were seated. The pe^son^ who threw 
the shoe were convicted of mischief inasmuch as their action had polluted the food, 
and had, from a Hindu religious point of view, rendered it unfit to be eaten. It was 
held that they were not guilty of mischief.* 

The accused threw large pieces of brick at the back of the complainant’s house, 
complainant being at the time on the ground in front of the house and there being 
no one in the house. It was held that the accused was guilty of mischief because 
poofa and walls of dwelling houses were not put up to be pelted at with brick-bats 
and their owners had a right to be protected from even hurts and marks b*ing made 
in and on them without their consent.* 

‘ Pfcperty * means some tangible property capable of being forcibly destroyed, 
but docs not include an easement. Tbe accused with intent to cause wrongful loss 
or damage to tbe complaluant caused the destruction of certain stairs The 3Iagu> 
trate found that tbe accused was the owner of the stairs but that the complainant 
had the right to use them, and convicted tbe accused It was held, quashing the 
.... j n . ' b“ considered 

. ticl- from a 

village branch postmaster was requested to sign an acknowledgment for the article 
received by him, but instead of returning the same duly signed he tor's it up and 
threw it on the ground, it was held that the accused was guilty of mischief The 
Court said : “ The act of tearing is an act of mischief, and the postal receipt is 
the proper^ of the post office, which has some value, however small. The tearing 
of such a receipt causes damage to the post office, that is wrongful loss to it, and 
there can be no question that the accused is bable under s. 426 for his act.” ® The 
destruction of a document evidencing an agreement void for immorality con¬ 
stitutes this offence as it can be used as evidence for other collateral purposes.* 

‘ Change ’ means physical change in composition or form. A change in value 
is not sufficient to constitute mischief. 

3. * Destroys or diminishes its value or utility, or affects it injuriously/—It 
is highly essential that the property regarding which the offence is alleged to have 
been committed must have been destroyed or its value or utility must have been 

* *VyeiV GaU r. Sein, (1900) 6 
L. B. R 100. r. 6. 

’ AVk, (1888) Unrep. Cr. C. 387. 

•, , • (1905) P. P., No. 24 of 

1905. 

' ' • I'yapvri, ( 1882 ) 5 Sfa«l, 401. 



S18 


tJkW op^ CRIMES. [chap, xvn, 

the earthen pots and put out of order a wator-'^vheel of the well from which the 
complainant watorod the crop raised liy him on tbo land in dispute. It was held 
that the damage caused by D amounted to mischief. Batty, J., said: The 
applicant’s plover, I understand, ia unable to contend that if a trespasser 
left his watch in tho room of another pereon, that would justify that other person 
in smashing tho watch or throwing it down a well.”* 

Accident*—^Where tho accused who were employed in floating timber through 
a bridge, struck the arch of the bridge with some of the logs, it was held that this 
oSonce was not committed. * . f . 

' Ko mlscMef U no wroogtul loss or damage b caused to the pnbUe or to Wi 
f, ■*,~*'‘**“*" f'v ft*!'“va***** •*'n r*vi! +>»o cut 
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them by a priest, it was held that they had committed no oflence. * The accused who 
were servants of S were convicted by a Magistrate under this section and s. 143 for 
having cut a channel from a jhil which was in the possession of B and by so doing 
let water and fish from thejAil. The Magistrate had found that the land adjoining 
the jhil across which the channel had been cut had been in the possession of S. On 
appeal, it was contended that the accused had a perfect right to make the cutting 
in their master’s land. It was held that though they had that right, it did not 
follow that they ’ ' id through the bank of 

the which, ■ : • ! ■ ■’ the water, were in the 

possession of B, . ■ ■ . ‘ ‘ ‘ * on that ground.* A 

game-keeper was prosecuted for unlawfully and maliciously killing a dog which 
wa*s at the time near an avi&ry in which pheasants, the property of the appellant’s 
master, were confined for breeding purposes. It was held that he was not liable if 
he acted under the honajide belief that what he was doing was necessarj’ for the 
protection of his master’s property. * 

Negligence is not mischief.—^Vhe^e the accused set fire to a heap of rubbish 
in his own field, and a gust of wind came and carried the flame to an adjacent 


offence of mischief,* Where the accused whilst driving his bullock cart pulled the 
bullock in the wrong direction and thereby dashed the pole of hisyoke against the 
footboard of the complainant’s carnage and caused damage, it was held that the 
accused was not guilty of mischief. * 

Master aot liable tor the nesUgenee of bis servaaW-An owner who lived elsewhere 
could not, in the absence of express malice, be held crimiDally liable for the 
negligence of his contractor ui digging the foundations of a hou<ui then being built 
without proper precautions.* 

Cattle.—In the case of mischief done by straying of cattle, mere neglect or 
carelessness on the part of the owner of cattle to keep them from straying into 
fields is not sufficient * To warrant a conviction it mu.st be proved that he 
actually and wilfully caused the cattle to enter, knowing that by so doing he was 
likely to cause damage,® or at least that lie wos present and able to restrain the 
animal from causing damage and did not re.'^train it from so doing.* The pro¬ 
secution IS bound to show that there wius an intention to cause wrongful loss or 
damage. 

But owners of cattle, who, kiioinng their animals to be not projierly provided 
with fodder and accu.stonied to stray in search of food, intentionally omit to secun- 
their cattle or neglect to take n-asonable precautions for their care and custodv. 
may be guilty of this offence. Tin* omiv:ioii or neglect however, must be such as 
to ha \-0 an active effect conducing to the re.<ult. as a link in a chain of facts from 
which an intention to bring alwut th«* n'-snlt roav be inferred. * * Where the accuseil 


* Ftra/indti I'*!*, 1 tVrir 

s ri^utXfin T Giibittd 

/?,.y. (loot) 7 ('. \v. N. ora 

* //UfAmyo, (ItHXIl 2 K B 7»4 

* Vm UttsrfU, .\p. C. 3 , *n»J lletton, J, 
(A»l<»ri, J , djv>rntinp), in yandryitpntfytnta, 
(IWC.1 R llom L. n. S51 

* r*<stTM«i .VadotMI 2\dff. I WVir 

n 49.V 

* Ciaairti Ftrrar, (I9JS) 17 LJJl 
315. 

^ .Vafm, (ISsJ) I’niTp. o iKS, 


(lh«) fnrrp. tV. C. IRO; Cr. It. Hiih Ar.n; 
le<l. UyUnUy, (I8S1) L’nrfn. (> |>^t 

tISTiM. H. il. f. .ApjKSa 

• .!♦« .Si»Tor, (iM.s) 10 W. It. (C'r.i 2'.i; 

hiltty fSrith Ck»ndra Dyutia'karyf,\\i,“>s\ 
eiwig uu. .\rp3. it'v. it. (tvici ;/i,. 
ti'ya. (1883)7 ISotn. 120 ; Fkaik 
altora. 173; iltXdi UatoA. (11*07) 2vAn. 

• Aarra, (I8sS) I'nrrp, CY. C*. 337; I’llAu 
(ISS7) Unn-p. Cr. C 31P. CY. It, ,Vo. 5 of IRs? 

** iSadaikil lap. 
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dimimsbcd. 1.1 tU htt« caj? U la not *ni<I to «-imt o%t<,nt tl.c volne or utility 
must ham Ijcon djra,n.«i.«J. lint thow must Im some appreciable dimination: 
ot.hcnn.se a <15 aril apply. It „ not casealiai (hat the property iaterfered 
With gho\i!(i bolong to the j>eraon ifijtjMfuiBly ij/TertM. Son K^planstion i niaj. 
t.Tations (c) nnd {/) exemplify this explanation. 

D, as lessee of aovernment, hekl rights of fushcry in a particular stretch of 
river C, |jy diverting the water.of that river, converted tho bed of the riv-er for a 
coDajdcraWo distance into dry land, or lanrl with a very shaHow covering of water 
upon it, nml by so doing he was ennWed to destroy, and did destroy, Torj’ large 
quantities of Imth mature nml immature. It was held that when Udeliberately 

changed the roursc and condition of the river in tlie manner described to the detri¬ 
ment of D, he was guilty of the offence of mischief.^ 


A person who destroj-s pro|»erty trhtch at the time belongs to himself with the 
intention of causing, or knowing that it is likely to cause, wrongful loss or damage 
to anybody else, is guilty of this offence.* Illustrations (d) and (g) shew that a 
man may commit mischief on his own property. Sec Explanation 2. In orfer, 
however, to his doing so, it is necessary that ho intends to caus^ wrongful loss to 
some person, ns in tlie cases stated in tho illustrations. 1/ a person destroyed a 
duplicate specimen {his own property) of some rare coin, painting, or other object 
to enhance tho value of the remaining one, auch an act would not be done with the 
intention of thereby causing wrongful loss to any person.® 


Bona fides.—" If a person deals injuriously with property in the bona Jidc 
belief that it xs his own he cannot be convicted of tho offence of miscliief, because 
his act was not committed 'ritb intent to cause wrongful Joss or damage to any 
person. But tho mere assertion of a claim of right is not in itself a suiEcient 
answer to such charges. It is the duty of the criminal Court to determine what 
was tho intention of the alleged offender, and if it arrives at the conclusion that he 
was not acting in the exercise of a bonn fide claim of right, then it cannot refuse to 
convict the offender, assuming of course that the other facte are established which 
constitute the offence.’*^ Wliere, therefore, a penon cut trees on land which he 
claimed, but of which possession, after an execution sale, had been legally made 
over to another person mthoutany objection or formal interreation on his part, 
it was held that be had committed mischief.® But where the accused cut the 
branches of a tree regarding which there was a dispute it was held that he was not 


M?here, in the bona fide assertion of a right, a wall was puffed down, it was held 
that the act did not amount to the offence of nuschief and the dispute between the 
parties was one for settlement by a civil Court.’SjVhere, in the exercise of a bona 
Me claim of right to bury a deceased peison, the members of a congregation broke 
open the gate of a graveyartl which they believed Vas wrongfally closed against 


’ Chartda. (Vn)o) 2H AW 204 
- Dhanna Das% GliMf v. A’ww/WA//, 
(isao) 12 rat ».(;0 
M k JI 302 

* Per Turner, 3„ sn Budh StnffK (1879) 
2 .411 101. 103, Serv, (1888) Unrej*. Cr. C. 
0*87 . jVflntftt, U889) Unrep. Cr. C. 465; Ifalha 
(1903) P. R. No 6 of 1903; Uadhv 
Sudan i>a# v. Sa$ti Pro9ad S>andy, (19(^) 
7 C.W.N. 859; Bolar HaUana v. i)»no- 
bondha. Bwit’a*. (1869)S BeD 2 . !>. R. {A- Cr J.) 
17; Shabar SSa'kfffite/i r. dander SlaJtVfi 
iSAo.(1874) 21 W R. (CT). 3S; (1881) I Weir 
488;“ Vamtl Owit, {1882) 1 Weir 488; 
Viayvita Fenmiidez 1<m, {IS91)1 Weir 489 ;* 
Jagannathan, (1893) 1 Weir 490; Jtrmtt, 


(1837) 8 r *V. 131, jotftm 
(1876) 14 Cut SX 3IoniH-a Ytera Baghan 
OAariar, (1910) 8 Al. T. 246; AW» Chflty. 
(I9I0J 8 U L. T. Sga; Oa>nti Panday. (1921) 
2 P L. T. 394. \ 

• Sonat Sardar v, B^Utar Sardar, (IS7&J 

25 W.R. (Cr.) 4a Marma Pass 

Ghost V Ktisaenddin, sup- om 

• 5an^rtr Singh, fl9I7)\4 R ^ ,\V ,,,. 
Sham Lai Lohar. (1018) \ P- 

Sarat Chandra Sen v. Yakub S'alnqdar, (lO-'J/ 
28 a W. N. 73a \, . 

’ Jagannathan, sup ; Balhuhna i ^ 
Veihanlar, (1024) 26 Bom. L. R. 978, 7 Bond¬ 
er. C. 221. 
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them by a priest, it wa-s held that they had committed no offence. * The accused who 
were servants of S were con\*icted by a Magistrate under this section and s. 143 for 
having cut a channel from a jhH which was in the possession of B and by so doing 
let water and fish from the jkil. The Magistrate had found that the land adjoining 
the across which the channel had been cut had been in the possession of S. On 
appeal, it was contended that the accused had a perfect right to make the cutting 
in their master’s land. It was held that though they had that right, it did not 
follow that they had a right to extend the cutting beyond and through the bank of 
the yAff, which, with the itself and the land underneath the water, were in the 
possession of B, and the connetion could not be set aside on that ground.* A 
game-keeper was prosecuted for unlawfully and maliciously killing a dog which 
waCS at the time near an anary in which pheasants, the property of the appellant’s 
master, were confined for breeding purposes. It was held that he was not liable if 
he acted under the honafide belief that what he was doing was necessary for the 
protection of his master’s property.* 

Negligence is not mischief.—Inhere the accused sot fire to a heap of rubbish 
in his own field, and a gust of wind came and carried the ilame to an adjacent 


forest, and that the “ neglect or carelessness ’* was not sufficient to constitute the 
offence of mischief. * "Where the accused whilst driving his bullock cart pulled the 
bullock in the wrong direction and thereby dashed the pole of his yoke against the 
footboard of the complainant’s carriage and caused damage, it was held that the 
accused was not guilty of mischief. ® 

Master oo( liable lor the nesligenee of bis servant^An owner who lived elsewhere 
could not, in the absence of express malice, be held criminally liable for the 
negligence of his contractor in digging the foundations of a house then being built 
without proper precautions * 

Cattle.—In the case of mischief done by straying of cattle, mere neglect or 
carelessness on the part of the owner of cattle to keep them from straying into 
fields is not sufficient * To warrant a conviction it must be proved that he 
actually and wilfully caused the cattle to enter, knowing that by so doing he was 
likely to cause damage,® or at least that he was present and able to restrain the 
animal from causing damage and did not re-strain it from so doing.® The pro¬ 
secution IS bound to show that there was an intention to cause wrongful loss or 
damage. 

But owners of cattle, who, knowing their animals to be not properly provided 
vrith fodder and accustomed to stray in search of food, intentionally omit to secure 
their cattle or neglect to take reasonable precautions for their care and custody, 
may be guilty of this offence. The omission or neglect, however, must be such as 
to have an active effect conducing to the result, as a link in a chain of facts from 
which an intention to bnng about the result maybe inferred.*® Where the accused 


* Vtagula Fernandes Fa«, (1891) I 
489. 

* ShcsTii Bhuihan Bose v. Gobind Chandra 
Boy. (1903) 7 C. W. N. 663. 

* MtU4 v. Hutchings. [1903] 2 K. B 714 

* Per Rassell, Ag. C J., and Heaton, J, 
(Aston, J , diasenting), In Bandeyappagoieda, 
(1906) 8 Bom L. R. 851. 

* ThornoUi Madathxl Poher, (1886) 1 Weir 
B 49S. 

* Srish Chandra Sircar. (1918) 17 A L.JR 
343. 

’ A’drsu,(1882) Unrep. Cr.C.185; Ranyu, 


(1883) Unrep. Cr. C. 189. Cr. R. 19th Apn! 
1883, Hydcrally, (1884) Unrep O C 199 
(1871) 6 H. 31. V. App 36. 

^ • Aras Sinar, (1868) 10 IV. R. (Cr.; 29, 


(1887) Unrep. Cr. C 318’Cr. E. Ho Sof'lSS?’' 
ThomaOi 3Iadathil Poker, anp. , 
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S'lv* Government had hi’notification 

^* 0 ^“ 5™™, S”““g 0“tf“- vrhen provision was made for the pnblie 
graang them cattle elsewhere, this o0once was held to have been committed.» 
elrfen “00“oi..W9 Cattle entered into the Government 

iooMh J ^ notgiuityot miscHef. The act to be criminal 

enould be done with disboaest intention.* 

Statutory application.—^The Madras Pier Act (Madras Act T of 1863), e. 7 


practice: 

Evidence.-—Prove (1) that the accused caused the destruction of some property 
•or some chsngo m such property or in the situation thereof. 

(2) That the above act destroyed or diminished the value or utility of 
such property, or affected it injurionaly. 

(3) That the accused did aa in (1) intending or knowing that he was likely to 
■cause loss or damage txj the public or to any person. * 

(■4) That the causing of such damage or injury was wrongful. 

Onus.—It is for the proseention to prove that the accused caused damage 
with a wrongful intent—with a knowledge that he was not justified in doing it, 
and that the party under whose orders he was acting had no real title. ^ 

Whore, in a cage regarding mischief to land, the defence raises a bona^de plea 
-of right to the land, the Magistrate should determine whether the accused acted 
with any such intent as made his act crinusal, vtz., anysuch intent as is mentioned 
in this section. * 


Procedure.—Not cognizoble-~Suinmon8—Bailable—Compoundablo, when the 
only loss or damage caused is loss or damage to a private person—Triable by 
any Magistrate—liable summarily. 

Warelns to Uailstrafe.—^The authority vested in the criminal Court of punish¬ 
ing persons for acts of mischief is one which must be exercised with great caution, 
and it must be very clear, before conviction, that the accused has brought himself 
within the true meaning of a. 425, otherwise this provision of the law will be fre¬ 
quently resorted to as s trenchant mode of deciding disputed civil questions of 
right.* 

ConvlcUon tor mlschSel and theft.—It is not illegal to convict the accused of 
mischief as well as of theft. Where, therefore, the prisoners had cleared a piece 
of Government land, cutting down and appropriating the trees thereon without 
permission, it was held that it was not illegal to convict them of mischief and theft, 
as the mischief preceded the theft which could not have been committed according 
to Expln. 1 of a, 378 until the trees had been detached from the ground.’ But 
where the accused stole a sheep and killed it, it was held that he could not be 
oharged with and competed of mischief as well as of theft, * 

Summary triaJ.—A person may be tried aunamarily for criminal trespass and 
mischief unless there is a bonajfde claim of right depri%*ingtbe Sfagistrate of juns- 
diction.* 


* fiicrra/K (18S6) 1 ’tteif 402. 

Xffa Z«H, (1003)2 U B. Ji. 158. 

* r;/ia2t, {10(H) r. n, Xo. 23 of i 9 (h. s** 

Jnti Baha. (1900) S Bom. L. B, 549. 

* CfROo Bundhoo (ISOQ) J2 W. It. 

jO.) I: Kashi Katk Ghost r. DiMbandkoa 

U; \V. R. (CV.) fl2 (72); (1881) 

I \V«r493. 

* IssHt (Jkuttdtr ilundit v. Ilcihlm Shetk, 
<1870) 25 W. a (CV.) *15. 

» Mahadshtt, (J8S9) Unrep. O. C 4.12. 

* Ran Gtdam Sinqh, 6 W. R, (O.) 

5». 


* Karayan Krishmi, (IBCO) 3 JJ. H. C. 3^- 

* itadat Sahtb, {1902) 1 tVeir 497? ^ 
Paik Unvt, (189*) I U. B, B. 

241; Kaa Aattff !h, {1000) J', J. 1“ 

ffaianji, (1903) 5 Bom. L. K 4«0. ^ 
Krithia, (I8S9) Unrep. CSr. 

Jonble conTicUon wm _ cona»<iem» to 

^ GitmiruBaR Ratlar r, Ahdai 
18841 10 Cal 408 , ,«!i<»approvina 

|/«Aow«( V. ChHndtrJfoh«H •* 

V. R.(Cr.)3& 
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PmUshment*—In laj^ng down the punishment for different degrees of the 
offence of mischief, the gradation observed refers to the amount of loss sustained, 
a mode of distinction not admitted in estimating the degrees of criminality in other 
offences against property. * The penal provisions relating to mischief have been 
framed on the same principle which pervades the Code of first providing a certain 
amount of punishment for all offences of a particular denomination and then pro¬ 
ceeding to provide heavier punishment for aggravated offences of that kind.® 
Section 426 provides punishment for the offence of mischief generally. But if in 
any particular case there is any circumstance which brings it within any of the 
subsequent penal clauses whereby heavier punishment is provided and if that cir¬ 
cumstance can be proved, that subsequent clause is then the appropriate one for 
the punishment of the offence committed. And when one set of aggravating 
circumstances properly attaches to an act making it an offence, another set should 
not be applied to the same act, unless there be in the mind of the offender a 
wholly separate intention. 

427. Wtoever commits mischief and thereby causes loss or 
jiiaciucf cauain amount of fifty Hipecs or upwards, 

da^e shall be puuLshed with imprisonment of either 

amount of fifty description for a term which may extend to two 
years, cr with fine, or with both. 

COiriTENT. 

This section provides for enhanced sentence where the loss or damage caused 
is upwards of fifty rupees. 

In estimating the amount of the loss or damage caused, the actual loss or 
damage only should be taken into consideration and not tbe damage which, in 
consequence of such loss may be occasioned to the sufferer. ® But the damage 
done to several things may be added together, provided the things are damaged 
at one and the same time, or so nearly at tho same time as to form one continuous 
transaction. * 

Statutory application.—See the Madras Pier Act (Mad. Act V of 1863), a. 7. 

CASES. 

Where some persons belonging to a certain village pulled up and removed 
fishing stakes lawfully fixed in the sea, within three miles of the shore, bv tbe 
villagers of another village, and the remox-al of the stakes, though without any 
intention to appropnate them, occasioned “ damage,” it was held that they had 
committed mischief.® 

Cattle belonging to tho accused, who were Rabans, haung trespassed on the 
complainant’s farm and done damage to tbe crops there, the accused were tried 
for the offence of mischief under this section and also for an offence under s. 26 of 
the Cattle Trespass Act. It appeared that on pre^uons occasions too cattle of each 
of the accused were impounded a number of tiroes for similar acts. It was held 
that they were guilty of mischief.® 

PRACTICE. 

Evidence.—Prove points (1) to (4) as for a. 426 ; and further 

(5) That the loss or damage caused amounted to Rs. 50 or more. 

There ought to be eWdence to show that the defendant caused mischief.® 


» l»t Rt-p. e. 

» M. a SI. 302. 

• Ilrid, 393. 

*S\^erd. (I8CS) U B. IT. U R. 118. 

» KoMyrt Rama, K B. H. C. (Cr. C) 


63. 

• pmm^ (iodad, (lt<lSJ 21 Boo. L. R. 247 • 
5 Bom. Vr. V. 1. 

»(lS7u}5Sr. H.C..^pp.30L 
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“e'>‘>M^Waimnt-Bailablo-Componnd»Wo, when tU 
oiilj Joss or dnrango caused is loss or damage to a private person—Triable by 
marily™'^’first or second class—Triable sonJ ■ 

^M„Vro,r.r.o.,)lereby charge you (na.e 

That you, on or about fcito-tiny of-, at-, committed mischief, causieg 

loss or carnage to the amount of-, ana therebr committed an o/Tence punishable 

under s. 427 of too Indian Penal Code and within my cognizance 

And I licroby direct that you be tried on the said chorgo. 

Punishment. As to the Frontier District, see the Frontier Crimes Ecjmlation 

(in of 19D1), fis. 6,11 (3) (d) and 12 (2). 

428. 'iyiioeyer commits mischief hy Idlling, poisoning, maim¬ 
ing* or rendering useless any animal- or animals 
ing^?r"^^ *’«pec3 or iij^wards, shall be 

aoimsii of th© rsioo punishcd with imprisonment of either description 
of ten mpees. fQj. which may' extend to two years, or with 

fine, or with both. 

COMMENT. 

This section is intended to prevent cruelty to ftnimals and consequent loss to 
the owner. 


1. 'Maiming,*—The term “raaimiBg** refers to those injuries which cause 
the privation of the use of a limb, or a member of the body. * Maiming ' implies 
a permanent injury. * Wounding is not necessarily msiming. Wounding is causing 
an injury to the person by which the skin as broken.* To constitute a wound it is, 
necessary that there should be a separation of the whole skin j and a separation 
of the cuticle or upper skin only is not sufficient.* The external surface of the 
body must be divided,® Maiming must mean some pennanent injury because it 
occurs in this section and s. 429 between ‘killing’ and ‘rendering useless.’ 
This last expression again differs from ‘ dimimabing utility,’ the expression used in 
the definition of ‘ mischief.'* Meres, C. J., in a case’said : “ It is true that in its 
primitive meaning the verb ' to maim ’ involves the notion of mutilation of some 
part of the body useful for fighting.. .1 do not think the framers of the Code in¬ 
tended this restricted meaning only of this expression. It seems difficult to under¬ 
stand how many of the domestic animals could be * maimed * within this meaning 
of the term, I think the expression would fairly include the amputation of any 
member, or the injury, of an animal by which its speed, or endurance, or use, was 
permanently diminished.” Maiming then means some permanent injury to one 
of the members of the body. ' It involves the notion of the privation of the use 
some limb or member involving a permanent injury and not a mere disfi^wment. 
Where the ribs of a pony were broken so as permanently to dimmish iw 
usefulness and value, it was held to be * maimed.** Similarly, where the ears 0 a 
horse*® and an ass** were cut off, it was held that the accused was guilty® 
maiming. But where one-haif of one ear of a mare was cut off whereby the atuma s 
sense of hearing was not impaired, it was held this did not amount to mairomp 


« F<ilt<kdm, {t8Sl) P. R. No. 33 of 1881. 

* P.ichard JtaM, (1844) 1 C. & K. 539. 
yaraiait Sin^h, <1905) V. B. R. (P. C.) 2^ 
£2 Burma L, R. 1JG. 

» Sronarfff r. Broots, (1834) 6 C. & P. 684. 

* Otcen Jf‘ZottyWn. (1838) 8 C. & P. 633. 

» BecJtfU. (lS3i>} I iloocl. & Bob. 52a 

* BaAau-al, (1891) P. B. No. 7 of I89J. 


’ Jfao San i’un, (1885) S. J. L. P 

> m’L _ r __'/lOinv IQ TlAm. I.. R. 2 


3 Bom. Cr. C. 19*. 
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Mari^owda v. Snntra«a Ranj^Aar, (ivn; 

55 Mad. 594. ^ r v 
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\ritbin thf moaning o{ this section.^ Where the accused caused the death of a 
maro through injuries inflicted by his inserting the handle of a fork into her 
vagina and pushing it into her body, it was held that the accused was liable for 
killing, maiming or wounding the mare.* 

Itisnot necessary to prove that any instrument was used to inflict the wound.’ 
Pouring acid into the eye of a marc, and thereby blinding her, amounts to 
maiming.* But, if a person inflicts wound on an animal whereby it is disabled 
for some days only, his offence falls under s. 426.’ 

2. * Animal.'—See s. 47, supra. The animal destroyed must be the subject 
of property. The escape ot an animal that is original!}'m the condition oifeta 
naiura: but is subsequently reduced into possession does not terminate the owner’s 
right to it, and any person shooting such an animal is guilty of mischief. ® 

PRACTICE. 

Evidence.—Prove points (1) to (4) as for s. 426; and further— 

(5) That the property injured consisted of an animal or ammals. 

(6) That the value thereof at the time of injury was Rs. 10 or more. 

(7) That the injury in question was caused by killing, poisoning, maiming, 
or rendering useless such animals. 

Procedure.—Cognizable—Warrant—BaUable—Not compoundable—Triable 

by Presidency Ma^stratc or Slagistrate of the first or second class. 

Charge*—I {name and ojjice of Magistrate, etc.,) hereby charge you {name 
of the accused) as follows :— 

That you, oa or about th e day of-, at-, committed mischief by 

Irilling {or poisoning, etc.) an animal, to wit-, of the value of——, and there¬ 

by committed an offence punishable under s 428 of the Indian Penal Code and 
within my cognizance 

And I hereby direct that you be tried on the said charge. 

Punishment-—As to the Frontier District, see the Frontier Crimes Regulation 
(HI of 1901), ss. 6, 11 (3) (d), and 12 (2). 

429. ’Whoever commits mischief by lolling, poisoning, maim¬ 
ing^ or rendering useless, any elephant, camel, 
mule, buffalo, bull, cow or ox,- whatever 
etc., of any value or may be the Value thereof, or any other animal 
TOine*MSyrape*S Value of fifty rupees or upwards, shall be 

punished with imprisonment of either description 
for a term which may extend to five years, or with, fine, or with both. 

COMMENT. 

This section provides enhanced punishment owing to the greater value 
•of the animals mentioned therein. Intention is the gist of the offence. The 
accused threw a stone at a young buffalo and thereby caused its death, and it 
appeared that her intention was to drive it out of her backyard. It was held 
that the accused was not guilty of mischief * 

1. ‘ Maiming.'—See s. 428, supra, 

2. ‘ Bull, cow or ox.’—According to the Madras High Court a ‘ calf ’ does 
not come within the term ‘ bull, cow or ox,’® but the Calcutta High Court has 

* Anna Zxixman,(1916) 18 Bom. L. R, 289, • f <• • ••— « — - - 

3 Bom. Cr. C. 194 • ■ 

* IFefcA, (1875) I Q, B. D. 23. » 

» Ruliofi, (1808) L. R. 1 C. a R. 116. •' •• • ' „ 

* Owen OwCTtf, (1828) 1 Mood. Cr. C. 205. * 
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hold t mt the words bull and ‘ cow > in this section iaclndc the yoting of those 
nniinais. The section apeciHcs tho more valunhlc of the domestic animals, without 
anv rcgaid to age; hut in rcsncct of other lands of animals not so enceiSed, tie 
section will not apply unless the particular animal in question is shown to be of 
the value of fifty rapcca or upwartla.' 

Upon nn indictment on the statute of 2 & 3 Udw. VI., which mentioned the 
TTortls horses, geldings, and mattes,” it is held that foals and hlHcs are included in 
those woras, and that evidence of steaHiiga marc fullv'flupports an indictment for 
stealing a mare.* 

Bulls set at large according to a rell^ous usage.—*5uch bulla are not the subject 
of ownership by any person, as Ujo original ovmep snrrendere all his rights as its 
proprietor and gives it its freedom to go irhithersoever it chooses. They are, there¬ 
fore, nulliu^ propn'efas, and as such cannot be tho subject of mischief.* But if 
there is not total abandonment of control and property, the animal would not 
cease to bo the private property of tho owner. Before finding that the animal 
ceased to bo the privato property of anyone it is neccs.sary to see whether the cere¬ 
mony at which it was released was followed by an abandonment of all control and 
property over it. * There is also a material distinction in principle between the 
case of an animal, property in which is wholly renounced or abandoned and allowed 
in accordance with superstitious or religious usage to roam at large free from 
control, and an animal so abandoned and at large after dedication to a temple.® 
PRACTICE. 

Evidence,—Provo points (f) to (4) as fop s. 426; and further—' 

(6) That the property injured consisted of an elephant, camel, horse, mule, 
buSalo, bull, cow, or ox; or that such property consisted of any animal of the 
value of Ra. 50 or more. 

Procedure,—Cognizable—Warrant—Bailable—N o t compoundable—Triable 
by Court of Session, Presidency Magistrate or Magistrate of the first or second 
ciasa, 

<a«rge.—I (name and office of Magistrate, etc.,) hereby charge yon (name of Ox 
accused) as follows :— 

That you, on or about tbe-da^ of-, at——, committed mischw by 

killing (poisoning, maiming or rendering useless) (specify animal. 

(he animal is not of the hind mentioned in the section specify Ms value also), and teat 
you thereby committed an offence punishable under s. 429 of the Indian 
Code, and within my cognizance (or the cognizance of the Court of Session or the 
High Court), . , 

And I hereby direct that you be tried [by the said Court (*n cases irtea oy 
Magtstrate omit these isords)} on the said charge. 

Punishment.—As to the Frontier District, see the Frontier Crimes Regulation 
(in of 1901), Bs. 6, 11 (3) (d) and 12 (2). 

430. Whoever commits mischief by doing any act which 
causes, or which he knows to be likely to cause, 
a diminution of the supply of water' for agn- 
oidtural purposes, or for food or drink for hun^ 
beings or for animals which are property, or for 
cleanliness or for carrying on any manufacture. 


Mi9cble{ ty iajajy 
to worlw of lrrig»- 
tion or bj wronff- 
folly dlTcrting 


» Kart Handle r. Jafar, (1605) 22 Cal 457. 
* Ecaw. ^ 

» Jlomeeh Ckttxder Sannyal v. Hiru Martdat^ 


1890) 17 Cat 652. , 

« Otoito nrrasm,. (1S88) I few »»■ 

• Nalla. (ISS7) H 5IwL 145,1 t\cir43S. 
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f5hall be punished vritli imprisonment of either description for a 
term which may extend to five years, or with fine, or with both. 

COMMENT. 

This section deals with diminution of water snpplj. Section 278 applies 
if the water is fouled so as to be unfit for nse, 

1. * Dimmulion ol the supply ot weltr.'—Under this section the physical 
requisites of the act are the doing of any act which causes, or to the doer's Imow- 
ledge is likely to cause, a diminution of supply. He also fulfils the mental requi¬ 
sites when he does this with intent to cause wrongful loss, and the intention is 
properly held to be snch when he takes it xsitbont any sort of right, and it matters 
not that he claims to set up such a right if the facts are so clear that the claim is 
manifestly only an additional wrong. It is for judicial tact to distinguish where 
the case is sufficiently doubtful to prevent the inference of a wrong intent. ^ 

The section appUes equally to irrigation channels as to other sources of irriga¬ 
tion, such as tanks and ponds. ^ 

The placing, across a channel, of an embankment* or the cutting of an embank¬ 
ment,* may lead to a dinoinution of supply. If a supply channel is obstructed or 
filled up by a dam put up or by raising a dam already existing, there is a change 
made in the channel which diminishes its value or utibty and which, if it was done 
with intention to cause or with knowledge that it was likely to canse wrongful loss 
to any person, would constitute ‘ mischef.’ If the act so done causes a diminution 
of supply of water an offence under this section is committed. * The mere depriva¬ 
tion of water supply to the complainant by a cut in the bund is not an offence 
under this section.* It is the destroyed property that must have lost its utility 
or value to bring the offence under it. 

Bona Qdes.—This section will not apply to proceedings taken by anybody in 
good faith in the exercise of his rights of property. Where, therefore, a l&mindar 
stopped a water-channel running over his own land on the complainant’s refusing 
to pay him the rent he demanded, it was held that he was not guilty under this 
section * Where the accused cut open a bund and diverted water to bb fields in 
anticipation of usual permission to do so, it was held that he had committed no 
offence under this section.’ Where there was no doubt that the accused knew that 
by their act they were causing a diminotiou of the water supply and where they 
had not substantiated a right to take the water nor shown that the other side 
had no right; it was held that a bona fide claim to take the water could not bo enter¬ 
tained.® 

CASES. 

Diminution of the supply of water is oecesisry.—Where it appeared that the 
complainant was the exclusive owner of a water-course, and that the accused had 
no sort of right to assert any claim to it, tlie causing of a diminution of the supply 
of water by the accused, ewn though in assertion of a right, was held to be only 
an additional wrong, and to constitute this offence • Where the accused clos^dja 
water-course b}' which water had been supplied to the complainant’s land, b** was 
held not to have committed this offence, as no damage was alleged to have been 
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caused I,y tlw stoppage oCwotct to «»>• crop-in tlic Where the ecemed 

tranded «p a portion of the channel, running in his own land, and carrying water 
to the complmnant’s land to which he was not foiinil to bo catitW cither hy way 
Of contract or by it vn/t held that no ncttml wrongfol loss had been 

^ proved and thnt therefore the ncctiacd’a nctionin bunding iin the channel did not 
'Constitute any ofTence,* 

’ accused took water for agricultural purposes to wljich he was not 

■ontiticdy and thereby diminished tbo supply of others who were entitled, it was 
held that ho was guilty under this section.® 

Diminution ol water by Ibe rutting ol an embankment.—Where the accused cu^ 
a dam erected by the complainant, not to take a supply of water but to save 
their own crops, and it was not proved that the act of the accused caused a dimi¬ 
nution of the supply of water for agricuUiirol purposes or that the accused knew 
that it Was likely to cause such diminotion in future, it was held that the accused 
•could not bo convicted of this offence.^ 

The complainant put up an embankment on Government land withont pre* 
vious permission to atore water for the use of his land. The accused cut the em¬ 
bankment and were charged with mischief but were aeguitted on the ground that 
tho complainant's act was idegaf. It did not appear that the accused interfered to 
protect their own interests. It was held that the acquittal was wrong.® 

The accused cut the embankment of an iirigation tank and kept the embank' 
meat open for more than tweuty-fonr hours and pleaded in excuse of their act the 
authorization of the Public Works authorities given to them to take the water for 
•twentydour hours. It was held that, assuming the original act of cutting the em¬ 
bankment was lawful in coaseqttcnce of the authorization given by the PubKo 
Works authorities to the accused to take the water for twenty-four hours, by 
keeping the bfcaeh open for sLv hours longer, they were guilty of an illegal 
omission which was under s. 32 of tbo Code equivalent to an illegal act, and that 
they were guilty under this section, as their act was clearly likely to cause s 
diminution of water-supply for agricultural purposes; and that it was not 
necessary to prove actual damage.® But in a Punjab case it was held that the 
person by merely irrigating his land from a Government canal-cut for a period 
•exceeding that allotted to him, did not commit any ofienco under this section.’ 

The accused entered into the lands of the complainant and cut three 6uacfr 
which had been erected in a. channel that ran through the land, with the result that 
'Water in that channel run down another channel ofl the complainaut’s land, 
was utilized by tbo accused for sale to ryots bolding the lands lower down. The 
complainant was entitled to the whole of the water in the channel in question, 
was held that this section applied not only where the water was wantonly wasted 
but' also wbere the accused iimaelf utilized it, or sold it to others provided the per¬ 
son entitled was deprived of its use. ® 
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(6) That BMch BUpply of water was for purposes of agriculture ; or for food 
or drink for human beings ; or for animals which are property ; or for cIcanlinesB; 
or for carrying on any manufacture. 

(7) That such mischief was done with a knowledge that it would, or was 
likely to, cause such diminution of the supply of water.* 

The prosecution must prove that there has been unlawful and intentional 
interference on the part of the accused with the admitted or proved rights of the 
complainant.* 

It is not necessary to prove actual loss.* 

Where there was nothing to show that the complainant had any legal right 
to the water intercepted by the accused, it was held that the complainant’s loss 
was not Wrongful and the offence of mischief was not established.* 

Procedure.—Cognizable—Warrant—Bailable—Compoundablo whenpermission 
is given by the Court before which the prosecution is pending—Triable by Court 
of Session, Presidency Magistrate, or Magistrate of the first or second class. 

A Magistrate can make an enquiry by personal inspection of the disputed 
place.* 

Where there was a genuine dispute between the two parties in regard to a 
channel and one party was charged with mischief for closing the channel, it was 
held that the matter was not one for trial in a criminal Court and that the act of 
closing the channel was not an offence.* 

Charfe—I (nowf aud of Magistrate, do.,) hereby charge you (fiame of the 

acoMsed) as follows:— 

That you, on or about the * d ay of-, at-, committed mischief by 

doing-which act caused (or which you knew to be likely to cause) a diminu* 

fion of the supply of water for agricultural purposes (or for food, do.,) and there¬ 
by committed an offence punishable under s. 430 of the Indian Penal Code, and 
witWn my cognizance [or cognizance of the Court of Session (or the High Court)). 

And I hereby direct that you bo tried (by the said Court (ni cases tried iy 
Magistrate omit these leorrfs)] on the said charge. 

431. ^Mioever commits mischief by doing any act* which 
„ . . . renders or which he knows to be likely to render 

iu^ to public road, any public Toad," bridge, navigable river, or 
chwmei."^” ° ^ navigable channel, natural or artificial, impassable 
or less safe for travelling or conveying property, 
shall be punished with imprisonment of either description for a term 
which may extend to five years, or 'with fine, or with both. 

COMMENT, 

To support a conviction under this section there must be evidence of intention 
to cause mischief, and of knowledge that injury is likely to result from the act of 
the accused.’ Such intention or knowledge is not necessary for offences under 
ss. 279, 280 and 283. 

1. ‘ Act/—See a. 52, sujjra. 

2, * Road.* —A path through a jungle is not a road. * 


* hi'ffa Myal Aung, (1903) 10 Burma L. R. 


* Bantmri A'amalar .r. Gosio Behiry 
Karmalar, (1920) 32 C. L. J. 470. 

* (1881)1 Weir 303. 

* Tun Aung, (1907) 4 L. B. R. 149. 
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* Mvruga Pillai, (1883) 1 W'eit 608. 

• Athinaryanasamy Ptllai y. Subbier, 
(1898) 1 Weir 605. 

* Malayan Kalan, (1683) I Weir 610. , 

• Kga Shtoe LauHe, (I8S3J F. J. L. B. 029. 



f.A'v oj? tniMrfl. 


xm. 




0A8K8, 

_ The hetn /ound wore (Ij that two piofMof timfK'r enm*' flofttinij down the 
nver in Hood and cominu in contnci withnlimlg*' dcstroved two o! ll<i nHlan* 
(2) that thn nccu^f’dcul thr smaller jiirci* at a point on th^’lmnk of tli'' river some 
oight miloH rthovo tlio hn'dpo, ond Kt U Innc on th** tianfc. ft was !l^^d tlmt the 
conviction couid not l)^ anstained.* When* the ncriiv>d dug a trench on waste 
land hordering upon the pnhlir roa»| in order to protect hi-» land from drainase 
water ami therohy incidentaHvran^rddamape to the jmhlic toatl, it was hehl that 
this was not aufnrien! to constitute the offence of mischief.» Mere pincins of hricb 
on a road was held not to come witMn this section *, 

Vn A C TICK. 

Evidence.—I'rovn j>QintA (1) to (l) «s for a. 120; and further--' 

(r)) That the mischief in question consists of an act rendering or likely to 
rentier imjMi-ssahlc or les-s safe, a puUic road, hridpe, navjgahle river or rhanncl, 
natural or orlirictal, for the purpose of travelling or conveying property. 

(fj) That such miscliief was done with a knowledge that it would, or was 
likely to, cause aucli iiijurj*. 

procedure.—Cognirahle—IVar/ant—BaiMhle—-A’ot compoundahle—TriaWe 
by Court of Sossion, Presidency Magistrate, or Magistrate of the first or second 
class. 

432. Whoever commits mischief by doing any act' wliich 
causes or which ho knows to be likely to cause 
an inundation or an obstruction to any public 
drainage attended with injuiy or damage, shall 
1)0 punished with imprisonment of cither descrip¬ 
tion for a term which may extend to‘five years, 
or witli fine, or with both. 
comment. 

Tills section provide., inr n more severe pimislimont wiicre tlie misciuVf is 
committed by causing inundation to pubiic droinoge as it affects tite beaith of tbe 
community. 

1. ‘ Ac(.‘—Sed a. 53, supra. 

PBACTICE. 

Evidence.—Provo points (I) to (-1) as for a. -126; and further— 

(6) That the misohief ednaisfod of on inundation or obstruction to dtaiaage. 

(0) That such inundation or obstruction was, or ivaa likely to be, attended 
with injury or damage. 

(T) That such drainage a-as pnblio. - . > ' 

(8) That the mischief was done with a knowledge that it wonla,,ot was 
likely to, cause such iniurv.* . , , _.....jv 5 

Xt 13 not sufficient 
The accused were conv 
river knowing it to be 
sequence maoclated. 


Mlaohlof by 
causing inunuAtlon 

D T obstruction i o 
public drainngo 
attended uith 
damago. 


^jJll0Jayan J^alan, (1883) 1 M'cir 510. 

* AfiaHt^a -BAofWr, (1888) 1 

Weir 511. 

- 8 Juffal Narain SinffK (100^) 12 C. W. N. 


SMa, (ISK) 25 W. b-ffr-l 


'• (1868) 4 M. H. C. App. 1C. 
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act (lone was the erecting of a dam which did not cause ‘ the destruction ’ of any 
property the offence of mischief was not committed.* 

Procedure.—Cognizable—^^Varrant—Bailable—Not compoundoble—Triable 
by Court of Session, Presidency Sfagistratc, or Magistrate of the first or second 
class. 

433. Whoever commits mischief by destroying or moving 

any light-house or other liglit used as a sOva-mark, 
.tSe'Lring'o'; or sea-mark, or buoy or other thing placed as 
Mjdenng lest useful a guido foT uavigatoFS, or by any act wliich renders 
ahght.hoasoorsia. liglit-housc, sea-mark, buoy or othci 

such thing as aforesaid less useful as a guide for 
navigators, shall be punished with imprisonment of cither descrip¬ 
tion for a term which may extend to seven years, or with fine, or 
with both. 

COMMENT. 

This section is an extension of the principle laid down in a. 281. Sea-marks 
are verj* important in navigation and any tampering with them may lead to 
disastrous results. 

PRACTICE. 

Evidence,—Prove points (1) to (4) os for a. 426; and further— 

(5) That the mischief consisted of an act causjng the destruction, nr moving 
of, or rendering less useful, a light-house, sea-mark, etc 

(C) That flufh hglit-house, eea-mark. etc, was at the time of mischief used 
ns a guide for navigation 

Procedure.—Cognizable—Warrant—Bailable—Not compountlaMe—Triable by 
Court of Se.saion 

434. Whoever commits mischief by destroying or moving* 

nny Innd-innrk fixed by the nuthority of n public 
.Mnchw by dc Borvnnt,* or liy any act whicli renders such land- 
ttroyjng or mark Icss uscful as such, shall be punished with 

by'*pubMc imiirisonment of cither description for a term 
authority. wliicli may extend to one year, or with fine, or 

with both. 

C 0 M E N T. 

Tilts section deals wth the destruciion or removal of Unitmarks. Th^ preced¬ 
ing ecction dealt wuh eca-marka. But as destruction of sea^mark-s is likely to lead 
to disastrous consequoneea the punishment presided in 8. 4W is murh higher than 
the punishment proudetl under this section. 

1. * Moving.*—Pee a 378, Explanation 3, tvpra. 

S. * Fixed by the authority of a public lerraat.*—The Madras High Court has 
held that in construing the wonls * authontvofa pubbesen’inl ’ the same cor.shlera- 
tiou* would apply to an offence under this section as to an offence under as. 183 and 
186.* A Magistrate making an order, under s. U3. Criminal Procedure Code, Las 
no authority to cause the property which is the »abjeet of a dispute likely to occa¬ 
sion a breach of the jware to l»* deraareated by loundiry pHsrs, and, consequently, 


* (iM.s) 4 M. H .Si'jv 15 

* X'e^A*nt(1910 X) M 1-.1 


fivail. tlUf.]? M. W. N. IKX 



033 


Utr or ch!SfE^. 


[chap, xnf. 


ho docs fio, n nrrson dp^tmringor H'moving j«tich l^oimdnry riflnrs iuiot liallo fo 
conviction under this j(ec|ion.» Where a guneyor cmixfxrncd hr a notification 
under the SutVTy nnd lioundanM MArhs itet to Aurvej* certain in good faith 
nud under colour of )m oiTjco, entered npon the landi of the necu^ed and ijx^ 
ucJnnrCAtiou stones on them nnd the nccii«i»*«l otwfnjcted the aurvej’nr in measuring 
the innua nnd removed l)je demnrcfttion atonea. It wjta held that the accused trere 
gujJtv unrler this section though it might I'c jffored that t?ie hn<U on which (h« 
surveyor carried on hia opemtioM trcfc not nctunfly included in the notification* 
Innocent removah-—Where a |>rrj»on innoce/jfiy removed a harricade placed hy 
ft Municipality on n j>irce <d land in front of h}« hoiMe, which impaired hU ingress 
nnd egrria to, or from, his house, it wni held that he had committed no oficnee.* 


rit ACTICK. 

Evidence.—rroyo points (!)fo(i)fts for a. (20; nnd iurther— 

(5) That thfl mijchief consisted of nn oct causing the destnicfion, or moriug 
of, or rendering less useful, n land-mark. 

(6) That such fand-mark ^ms fixed fcy the authority of a jmhhc servant. 

Pfocedure.—Not cognlrahlo—WArrant—Eaiiable—Kot compoundable— 

Triahie by Presuiency Magistrate, or Magistrate of the first or second cla.ss. 

435. AMiocver commits miacJiiei by fire or tiny explosive 
nn v? t», r substance,* intending to enuse, or knowing it 
■ fipiMi™ .KmcJ to bo likoiy that lio will thereby cause, damage 
with intent (0 c.nsc fg gny property to the amount of one bundled 
M™?i?°nS’‘or rupees or upwards, or (where the property is 
(tn mo of ncrtcui. agriouIfUTai produco) ton ropcos or upwards, 
”” ehnil bo punished with imprisonment of either 
description for a term which may extend to seven 
years, and shail also be liaUo to fine. 

CO.MjMBKT. 

IViierc the mischief is commitlcil by menns of fire or tiny osplosivc Rubstatvea 
' ' ' ' 

ws, 

the conviction must be under tins section, Jl tiie eviucutc jana ouuib wa hut 
is sufficient to show that inischief to tho omount of 50 rupees has been caused, 
whothet by flee or by any means wliatsoovcr, the ofiendcr may be convicted under 
B. 427. In tho case of agricultural produco (he value fiicd under the section » 
Es. 10, in tho case of other property it is Bs. 100. 

1. 'Explosive substance.'—rhis fl.xpre3sion, according to tho Explosive 
Substances Act (VI of 1908), s. 2, inclades any materiola for making any explosive 
substance, also any apparatus, maclnnc, implement, or material used, or intende 
fo be used, or adopted for causing, or aiding in causing, any explosion in or wit 
any explosive substance: also any part of any such apparatus, machine, or imp e* 
ment, 

Ammidmeni.—The woids " ot (wbote the property is egricultnml produce) 
ten rupees or upwards ” were inserted by Act VIII of 1882, s. 1. The amendnicij 
was introduced to protect agricultural produce. 


1 Hamtihar, {lOOt) 27 All. SCO. 

* ifadhava Bhvnjo Saniof, (J9l6) 31 if, h. 3. 


305. tlPlCj 2 ST. ^y. N. 183. ' 

* AHttlAzit, (1805) Uonp. Cr. C. 745. 
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PUACTICE. 

Eridence.—I’fovo points (I) to (1) m for i> 426 ; unJ fiirthor— 

(5) Thftt t!io mi'ohjpf was raij«otl |jy fire «r snmo PXplosjvr sii})s(nncr. 

(6) That tiio dftmapr ra««''*l th<Tol»ynmoiin!c4 to Us. 100 or moro; oriftlio 
property in fpio^iion »s njrricnltnrnl prmluro, l« IN. 10 or inoro. 

(7) That tlif* nrc««o(l intrndofl or know timt li** was likf’ly iJifrol))* to coni'’ 
sucli tlamapr 

More n'‘plip''nr(‘ nr carcl«'«in'’«s would bo of no nvnll. Wlicro the neensed 
s''l fire to n heap of nibbiih in liis field which wnscIo«e to o protected forest nnd the 
wind carried the fi.anies to n forr«t nnd destroyed a part of it, it was held that he was 
not puilty of mi«rhief.* 

Procedure.—Copnirablc—Wnrmnt—Ibiilable—X o t conipoundnhlt^Trinblo 
by Court of Sesiion, Presidency Mnpistrnte or Mnpistmte of the first class, 

Chirje.—In drawing up n charge it is necessary to enter in the clmrge the fact 
that the mischief was caused intentionally or knowingly that destruction of building 
would follow.* Further, the building should Iw descnlwd " ns one onllnnrily used 
as a place of worship, or ns a human dwelling, or as a place for custody of property.”* 

Pnnhhment—As to the Frontier District, see the Frontier Crimes Ucguln- 
tion (III of 1901), ss 6, 11 (3) (rf) nnd 12 (2) S-«’ the Burma Laws Act. 1898, 

s. 4 (3) (t) and Bch. II. 

436. Whoever commiti! miseliief by fire or niiy e.xplosivo 
... ..... , siibst.mcc,' intending to cause,' or knowing it 
tipiOTi™ .niitan" to bo Ukclv tliftt lic rvill tiiereby cause, tlie de- 
'? struction of any building’ wliicli is ordinarily 

■ toy omf, c« ^ pln(-o of worship or as a Imman dwelling 

or ns a place for tlie custody of property, shall be punislicd with 
transportation for life, or with imprisonment of either description 
for a term wliicli m.ay c.\tond to ton years, and shall also bo liable 
to fine. 

COMMENT. 

Tlii. section punishes miscliicl by fire or e.rp!osivc substance. Owing to 
the Bcnous nature of the means employed the punishment is Bcvcre. 

1. * Explosive substance.'—Sco e. 435, supra. 

2. ' Intending to cause.’—The oUcnco is not mtontionally committing mis* 
chief by fire, and thereby causing the destruction of building, etc., but committing 
mischief by fire, with the intention of causing the destruction of a building, etc. 
The intention is a most important clement in eucb a charge. * 

3. ' Building ' is not necessarily a finbhed structure. * An unfinished house, 
of which the walls were built and finished, the roof unfinished, a considerable part 
of the flooring laid, and the internal walls and ceilings prepared ready for plastering, 
was held to be a building.* 

The Law Commissioners observe: “ The grass or mat huts of the lowest 
classes are placed on a level with the substantial, secure, nnd valuable dwellings 
of the better classes... It is obviously proper that in the case of mischief by fire a 
distinction should be made between the buts..,and substantial houses, but there is 
sufficient room for such a distinction between the maximum of fourteen years 


,* Nandeyappay(mtla, {lOOH) 8 Bom. L R 
851. 

* (1863) 3 W. R. (Cr. L.) 7. 

• Durbarro PoUe, (1867) 8 W. R. (Cr.) 30. 


• (1865)3 W. R. (Cr, L.) 18. 

• Manninit. (1871) L. R. 1 C. C. R. 338. 

• (TiRmir Edgell, (1867) 11 Cox 132, 



^^34 law of ORBtES. [CJuk ’XV7J. 

jind the minimum of one year, and between rigorou** iind simple imprisonment,...an(l 
we think it beat that the diatinction sboiild be left to the discretion of the Judge/'* 

PRACTICE. 

Evidence.—Prove points (i) to (4) as for b. 420 ; and further— 

(6) That the property injurctl consisted of a building. 

(6) That such building was ordinarily used as a place of worship, or as a 
huniim dwelling, or as a jjlacc for the custody of property. 

Procedure. —Cognizable— Warrant— Xot bsilobJo—Xot eompoundabJe— 

Triable by Court of Session. 

In a charge under this section the amount of mischief done is not altogether 
to be the measure of the penalty to be inflicted. A person who mischievously 
sets fire to a human dwelling may put in jeopardy the Jives and the property, not 
only of those dwelling therein, but of others dwelling in adjoining houses, of persons 
assisting to put out the fire, and so on. Severe penalties of this section'are, 
therefore, justified.- 

Charge.—In a case of mischief by fire with intent to cause the destruction of a 
dwelling-house, the charge should lay the intent as an intent to cause the destruc¬ 
tion not of a house simply, but of a lionse used as a human dwelling.® 

Punishment*—As to the Frontier District, sec the Frontier Crimes Regulation 
(III of 1901}. 83. 6. U (3) (rf), and 12 (2). 

437. Whoever commits mischief to any decked vessel* or 
any vessel of a burden of twenty tons or upwards, 
iotot'tf 4 «»oVot iatendiag to destroy or render unsafe, or knowing 
make om.to»deck, it to be likely that he will thereby destroy or 
Mudor unsafe,"that vessel, shall be punished with 
imprisonment of either description for a term 
which may extond.to ten years, and shall also be liable to fine. 
COMMENT. 

This section would operate in the case of decked vessels or any vessel of a 
burden of twenty tone or upwards. Only vcmcIs of large dimensions have decks. 
Fishing boats, ferry boats, canoes, etc., will not come under it. Thus, small crafts 
of all ^nds arc excluded. The intention of the Icgi.datute is to punish mischief 
coininUted on vessels which are likely to carry passengers. 

1. ‘Vessel.* —-Seo s. 48, supra. Where a sailor on board a ship entered a 
part of the vessel where spirits were kept, for the purnoso of stealing rum, and, 
while tapping a cask of rum," a lighted match, held by him, came in contact with 
the spirits which were Solving from the cask tapped by him, and a conSagratton 
ensued, which destroyed the vessel, it was held that a conviction for the areon of 
the vessel could not be upheld.* 

PRACTICE. 

Evidence.—Prove points (I) to (4) as for s. 426 ; and further— 

(5) That the mischief was committed in respect of a decked vessel, or a 

vessel of a burden of twenty tons or upwanls. , 

(6) That the accused when consmitting mischief intended, or knew that 

was likely, to render unsafe that ressel. ' ' ' . 

Procedure.—Cognizable—Warrant—^Not bailable—Not coropoundable—Tn* 
able fay Court of Session. 

* Dnrbarro Potu, (IS67) 8 \V, R. (Cr.) SO. 

« /'a«H-w,n87'7>J3Coa550. 


1 let OU, 616. 

* (1867) 8 tv. R. (Cr- LI N. 
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438. Whoever commits, or attempts^ to commit, by fire or 
any explosive substance,"’ such mischief as ‘is 
described in the last preceding section, shall be 
punished with transportation for life, or nith 
imprisonment *01 either description for a term 
which may extend to ten years, and shall alsd be 
liable to fine. 


Punishment for 
the mischief de¬ 
scribed in section 
437 committed by 
fire or explosiTO 
substance. 


COMMENT. 

.This section provides for much more severe punishment than the last section 
when the mischief is committed by fire or explosive substance to a decked vessel 
or a vessel of a burden of twenty tons or upwards. 

1. ‘Attempts.’—Sec 8. 511, tn/rn 

2. ‘ Explosive substance.—Sec s 435, supra. 

PRACTICE. 

Evidence.—Prove points (1) to (4) as for s. 426; and further— 

(5) That the accused committed or attempted to commit mischief by fire, 
or any explosive substance. 

(0) That the mischief was committed in respect of a decked vessel, or a 
vessel of a burden of twenty tons or upwards. 

(7) That the accused, when committing, or attempting to commit, mis¬ 
chief intended, or knew that he was likely, to destroy or render unsafe such vessel. 

Procedure.—Cognitable—Warrant—Not bailable—Not compoundable—Tri¬ 
able by Court of Session 


439. Whoever intentionally runs any vessel* aground or 
Punishment for ^isliore, intending to commit theft- of any property 
intentionally run- contained therein or to dishonestly misappro- 
of^alhore priate® any such property, or with intent that such 

intent to commit theft or misappropriation of property may bo 
theft, etc, committed, shall be punished with imprisonment 

of either description for a term which may extend to ton years, 
and shall also be liable to fine. 


C 0 31 M E N T . 

This section punishes an act which is akin to piracy. Under the scction.it'is 
quite sufficient if a vessel is run aground or ashore with ,the intention to commit 
theft of any property contained therein ; whether actual theft is committed or not 
is immaterial As to what amounts to piracy, sec p 29. 

1. ‘ Vessel.’—See s, 48, supra. 

2. ‘Thefl.’—See a. 378, supra ^ 

3. ’ Dishonest misappropriation.’—Sec ss. 403 and 24, supra. 

PRACTICE. . 

Evidence.—Prove (1) that the property In question was containedln a vcasel.' 

(2) That the accused ran such vessel aground or ashore. 

• (3) That he did so intentional!)*. ' . 

■■ <4) That ’he intended -thcrcbrfo) to commit theft pf the property 
contained therein ; or (5) to dishonestly misappropriate the same ; or (c) that such 
theft or misappropriation thereof might be committed. 
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PfOCedure.~Co 2 fuMl>lo-«'VVflmififc—Xot Jjailfthfo—Xot compoiindable— 

Triable by Court of Session, 

440. Wlioovcr commits mischief, Imvin" mnde preparation 

jihoMrf commit. cn'i-tiiiS t" »n>' I>er.son or hiirt.^ or 

tptiiirtor prep»ration Wrongful restraint,® or fear of death, or of hurt, 
doMh ^^Tongf^l restraint, shall be punished with 

imprisonment of cither description for n term 
which may extend to five years, and shall also bo liable to fine. 

COMMENT. 

Tlic aggravating circumstance which is visited witli severe punishment 
under this section is proparatloii for causing to ony person death, hurt, or wrong¬ 
ful restraint if any opposition is offered while committing mischief. 

1. 'Death.*—Scos. IG, supm. 

2. * Hurl.*—See a. 319, supra. 

3. ' Wrongful restraint.'—Sec a. 339, sxtpra. 

PRACTICE. 

Evidence.—Provo points (1) to (4) as for s. 42G; and further— 

(5) That when such mischief was committed, the accused hod made pre¬ 
paration for causing death, Imrt, or wrongful restraint, or fear thereof. 

' Procedure.—Cognizablo—Warrant—Not bailable—Not compoundablc— 
Triable by Court of Session, Presidency Magistrate or Magistrate of the first class. 

Punishment.—As to the Frontier District, see the Frontier Crimes Regulation 
(1901), 83. 11 (3) (d) and 12 (2). As to Burma, sec the Burma Laws Act (1898), 

6. 4 (3) (h) and ScL 11. 

OJ Criminal Trespass. 

441. Wlioovcr enters into or upon property in the possession 

^ • of another' with intent to commit an offence or to 

mmo respasB. I'nsult or annoy any person in posses¬ 

sion of such property,” 

or, having lawfully entered into or upon such property, un¬ 
lawfully remains there^ with intent thereby to intimidate, insult 
or. annoy any such person, or with intent to commit an offence,® 

■ ' • is said to commit criminal trespass.” 

COMMENT. 

Tho authors of the Code say ; “ We have given the name of trespass to every 
usurpation, however slight, of dominion over property. We do not propose to 
make trespass, as such, an offence except when it is committed in order to the 
commission of some offence injurious to some' person interested in the property on 
which the trespass is committed, or for the purpose of causing annoyance to such 
a person. Even then we propose to visit it with a light punishment, unless it bo 
attended with aggravating circumstances. 

“ These aggravating circumstances are of two sorts. Criminal trespass may 
be aggravated by the way in which it is committed. It may also be aggravated 
by the end for which it is committed.”* - _ r. 

*KoteN,p.l68 
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Scope.—Straight, J., in a case aaicl: “ The unusually vague and elastic Ian* 
guage used in section 441, ^hich, if not closely scrutinized and strictly 
interpreted, might lead toils application to sets of facts or circumstances, for which 
it was never intended by the legislative authorities who framed it. For it is easy 
enough to conceive multitudinous cases, some approaching the verge of absurdity, 
that would fall within the letter, not the spirit, of the section, and which no one 
would for a moment consider fit subject oven forci\'iI proceedings, much less for a 
prosecution in a criminal Court. To lay down any rule, as to the extent to which 
its operation should be limited, is scarcely possible, but it is plain that its scope 
must be confined within those bounds that common sense and sound reason 
dictate.” ^ 

Ingredients.—The section has three essentials.— 

1. Entry into or upon property in the possession of another. 

2. If such entrj' is lawful then unlawfully remaining upon such property. 

3. Such entry or unlawful remaining must be with intent 
(i) to commit an offence ; or 

(u) to intimidate, insult or annoy the person in possession of the property. 

1. 'Whoever enters Into or upon property in the possession of another.'— 
'* There mast be an unauthorized entry into or upon property,—unauthorized, that 
is to say, either directly against the ^1 of the person in possession, or construct¬ 
ively against his will, in the sense that he who enters has an unlan^ul intention, 
which, were it known to such person, would make him object, forbid or prevent 
the entry that in ignorance of such intention be sanctions and permits.” ‘ 

A man may be gmity of criminal trespass on the land of another without ever 
personally setting foot on the land, if, for example, he causes others to build on 
the land against the wishes and in spite of the protest of the owner of the land ® 

The use of criminal force is not necessary. < 

* Whoever ’ enters in the manner indicated in the section commits this offence. 
The accused most have committed the trespass in person. Merely sending a 
Servant to plough up land is not an ent^ by the master. * 

* Property ’ in this section means immoveable corporeal property, and not 
incorporeal property. A right of fishery is not property of such a nature as that 
a man who unlawfully infringes that right can be said to enter upon property in 
the possession of another, within the meaning of the section. • Similarly, a person 
piling a boat for hire at a distance of three miles from a public ferry cannot said, 
with reference to such ferry, to commit criminal trespass ^ 

‘Possession.*—The possession must be actual possession of some person other 
than the alleged trespasser.® If one person forcibly enters upon property in the 
possession of another, and there docs an act with intent to annoy the person so in. 
possession, he is guilty of criminal trespass without reference to the question-in 
whom the title to the land may ultimately be found. ® The question of title is not 
to be raised on a plea of possession. But “a mere trespasser cannot, by the very 
act of trespass, immediately and without acquiescence, give himself what the law 
understands by possession against the person whom he ejects, and drive him 
to produce his title, if he can, ^rithout delay, reinstate himself in his former 
jwssession The offence may bo committed in respect of property in a person’s 


* Gchind Pratad, (1S79) 2 All. 465, 466; 
ShtstidhhT Parui, (1S72) 9 Bens. 1., I!. .4pp. 
19; CAoommoniSanl. (1870) 14 W. R {0.)23. 

* PerStrajcht, J., jn Co6tnd Pntad, *00 
p. 466. 

» Ghas,, (1917) 39 AIL 722, 15 .4. L. J. E. 
«\P£i</iro(f«v. refmyyi, (1902)12 31 LJ. 

* S\wt (1906) 3 L B. R. 278; -Vy 
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Skvt Kyi. (1922) 1 B L. J. 276. 

♦ Chun .VayioA, (1877) 2 CaL 354. 

* J/tf(Ara V. JoKuhr, (1877) 1 All 527. 

• Fonjdar. (1878) P. R. Xo. 28 of 1878' 
Kunji Lai, (1913) 12 A. L. J. R. 151, 

Bam J>yalMund!i,{lSG:) 7 W, R. (CV.) 

»• IVr Demaan, C. J., in Brotrne v. Date. 
»om, (ISIO) 12 Ad. 4 E. 624, 629. 
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possessiou even though such 2 )osscssion may jiot have originated in right. ^ 
A persou entering upon the property in the possession of another, when the latter 
is absent therefrom, is not guilty of criminal trespass when he enters upon it not 
with the intent to commit an oiTehcc. * 

• . It would seem that a jicrson entitled to a right of way or other incorporeal 
right is not a person in possession of property within’ the definition of this offence, 
and there can be no criminal trespass * into or iqion ’ such property. 

Joint possession.-—A joint owner of land who enters upon the land wdth the 
intention or knowledge of doing a wrongful act commits criminal trespass.® A 
prosecution for criminal trespass on the part of one co-owner against another 
co-owner will not lie unless there has been an ouster from possession or some destruc¬ 
tion or waste of the common property. * Where one co-sharer built upon a piece of 
a common land against the will of the other co-sharer, whose consent had been 
prerviouslj’ asked and refused, it was held that this circumstance alone was 
not sufficient to render the co-sharer so building guilty of criminal trespass.* One 
member of a joint family commits no trespass by entering into the house which 
forms the joint property, but he is guilty of that offence when he enters into the 
robm ordinarily occupied by another member of the family.® A joint-owner of 
property is entitled to have joint possession restored to him in a civil Court; hut 
he is not justified in taking the law into his own hands'to recover possession. If he 
docs so he is liable for criminal trespass,® The entry of a stranger into a family 
dwelling house, with the permission and license of one of the members, is not 
criminal trespass,® 

Entry to commit an oOenec.—Where a jierson entered on another's property 
to'cut down trees in that property, it was held that he had committed this offence. ® 

' Where a person does not personally set foot on the land of another blit gets 
people to build on it in spite of the protests of that other, he is guilty of criminal 
trespass.'® 

Where the accused cultivated village waste-land, which he had been ordered 
not to cultivate, it was held that this offence was committed as the accused 
had entered upon the land iWth intent to commit an offence under s._188." 
Where the accused enclosed and cultivated a portion of a burial-ground, it was held 
that he had committed this offence.' The Court said : “ The person (corporate) in 
possession of the burial-ground is the portion of the public entitled to use tie bunal* 
ground.. .and it is scarcely possible to conceive 3ny act more calculated to cause 
annoyance, especially to superstitious people attaching sanctity to the relies o 
mortality, than the act of ploughing up a burial-ground."'* 

' No criminal trespass Is committed If the entry is not to commit an offence or to Intimidate, 
Insult, or annoy any person-— Where the accused secretly entered an exhibition 
building without a ticket but without any of the intents specified m 
this section'® ; where a prisoner went into the cavalry lines, without the permis 
aion of the commanding officer, with a cavalryman of the regiment with inten e 


‘ Surttan Hinjh. (I860) II \V. K. (CV.) II. 
.* CAmna TAoj/, (isOj) I WcirClS ;i\'arai« 
Vaa, (1018) 17 A. L. J. R, 334 ; JSallriahna 
yarkar rtlAarilar, (1024) 20 Bora. L. R. 978, 
7 Rom. CV. C. 221 ; J/o/» LaJ. (1025) 23 A. L. 
J. R. 670. 

> RatklPnuad. (1911) 8 A. L. J, K..yJ7. 

♦ Khaja JJak<mied JIamin JChart, "(1881) 
3 Mai J7S. I Weir 2S6. 
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(1017) SO.MI 722, 16 A, L.J-R 

^*'*'(1870) 5 3r. K. C. App. 17. ht-a A'Pf'V' 
Ramekandra, (1898) 1 Wcir 143. „ , ..w. 

** (1871) G M. II. C. App. 25, 26. Bat *« 
6 31. 31. a App. 26 in which a ’I'"® 

incia^txl in hw own land a portion of a pu 
foot-path wM held to ha^y not comrnittM 
tbh offanco. also Fahrgarda, (18- ) 

R. No. 40 of 1888. Unrep. CV. C. 30S. „ 

*• JleherranjrBrJanJ,. (1869) 6 B. H- ^ 
(CV. C.) c. 
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rommii iKfnlfrn**; " |’^r»nn !ii« rarl n^-n*** «n oj-’fi pr^^'ti. in rnnjM. 

vrnlion of nn oM't I'V MnnkrpAl 4’ommi«ion<*ft. wJio ha'J no JVllr^f fo 
tfir onf'*!*; «n rxrommtini''*|ofl Hindu »if'’ rnl»‘r«f ifi** Imti*'* of fi'-r hn«- 
liund to tUim m»imt''niinM“*; wfirtr a an Piitry tnlo a floral Fiuitl 

marV-rt «-jtfi inlrnl to rva'l'* patm»‘ii! of marlrf iliif^*. wfi^ro A. fiavinp ahot a 
drrf n<-ar H'a land. fo!Io«-r<l it into U'a land for tfi** |>«f|»o«/’ f*f killing it. altlionpfi 
I,r «H« »amM off til'' land I'^forrhand*. «l»‘‘f*’ a man for •<'\rral yr.-ir* nijfivafod 
land nndfr a l^-a*** from tlif" Forr^t Ilopattm^nt. and ilunnc lii« ocfujution Imtli 
a dnrllinp Iintj*o anrl marl'' o||jor imitmaonKnt*. I»n4 rrf»«o,l (n rrlinrjuidi llio lanfl 
after notice of rjeftm''nt waa a'-rac*! iijwm him until lie wa* jiaid comi)cna.ation*; 
arlirrr an n« n'T rn|crc<l lii^ own landa |>ermi««i\-rly ij»e«l nr orrupied liy. Init not in 
the pn«»r»;»inn of. anotlieft, «liefr a |•^r•on fi<he<1 in n lank to wfiiVli tlic ptiblir 
prncrallv had arrc««*; trlKfc a fw^pion entered into |*fcnij«ra |iiirclin»cd I»y him nt 
a FlierifT> aaV for tlie jiiirj>o»e of ac<jnirinp jk»*«**<«ion* , wli-re a Zemindar, under 
tlie I'retext that one of lii« tenant* had left the \ilUL'e and al».miIoned hn Iioldinp, 
took |•o•*r^»Ion of the tenant'r holdmp wroiipfiitly**; and when* the acciMed 
•Irove a rati o\Tr (»o>rrrnienl trn*te land in feej»ert of wliieh the .MuniHp.iIity 
had ]tul up nntirx* pndiihitinp cart trafTirtt. tht* ofTmee wa* not held to har-e 
l»ern committetl 

The arru«efl pr.mte<l a le.T«e of pep|*er on o*rtntn hill« dencnfied to l^e the 
prr»je>rtv of hi' /wnmd The |e.‘i«e pmntevl compri«e<l within the l)oundane« 
mentione.1 theirin not only land I>e!oncinp to the rwriend of !henrcii*ed hut al<o 
other land rtaled to l>e the*pr"I"“f<y”^^*'"*'”‘”’'“"* levee ronvewl hi* riphta 
to othera and. under colour of tKelea*e.the M»l>d«*'«'e /rfernterrd ujonthe 
laiul and took the I’epi-T The aeen«-*l wa* r«n\icie.| of al>etment of cnnimal 
trr«p.iv and of theft ft wa* held that the execution of the document could not 
lie raid to aiil either the entr> or the takinp and that in thealeence of cvidcnci 
that the nrrij»e<! eith'T (*tip«e«ted the enlf%-or the takinp. he wa* not RUlIty.** 

Where A ^ervant td a propnelor. «ho ha<i \o!imtanIy aiirrftidcrrd his estate 
to the Coun of Wan!*, cut or removed h.xtnlioo’*. etc . prowmp thereon for the 
hcnofit of his mo-ster, it wa* hcM that no offence was committed *’ A school wa.s 
built hy public aiihscnption and put in cliorpeof n teacher He went auny havinp 
locked the hiiildinp The nccuswl who were some of the managers of the school 
took powession of the Injilding nml .••tarted certain clas.*es in it. They were convicted 
of criminal tresp-avs. It was held that the conWction was improper ns the 
buildinp was not in the povcssion of the complainant and the accused hail no 
intention of annojinp him ** 

2. * With intent to commit an offence or to intimidate, insult or annoy any 
person in possession of such property.'—Tho word *’ intent ” is not to ho taken as 
identical with “ wish " or ” desin* ” The intention constitutes the entry criminal. 
Merely to trespass is not ordinarily such an offence, but when the trespass is in 
order to the commission of an offence, or when it is to intimidate, to insult, or to 
annoy, it is punished. Thus, tho essence of the offence is the intent in committing 
the tresjijss. It must be proved that some cnminal intent was present in the mind 
of the accused, and it does not at all follow that, because an act is unlawful, and is 
one that the civil law w ill restrain, or for which it will compensate the injured part\ 


' Ktuktt. (168?) Cr It So. 18 of 1887, 
Unrep. Cr. C. 328 

* (1870) 5 M. n. C. App. 38. 

’ J/anmutfu. (1881) -1 Mvl. 213, (1881) 
1 \Vuir523. 

* f'artAappa yayilrtn, (1882) 5 3I«d. 382. 

* Chundlr .Varain T. Farquharaon, (1879) 

4 Cat 837. a 

* Fovjdar, (1878) P. R. No. 28 of 1878, 

* Damal Orovea, (1882) 1 Woir 821. 


• <lb79) \ Wtix 520. 

• Ckaroo Chvndtr Mutfu LauL ,(1899) J 
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•• .roH 7 » Singh, (1003) 26 All. 101; Jiaztd 
(1001)27 AIL 208. 
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»» Panpravan BatxifAi //arf7i, (1890) 
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ia damages, it is licccasariljr criminal. Titere musfc, xa all cases, be found an intent 
to cause intimidation, insult or annoyance. A conviction could not folbw merclr 
becaiwe one could pronounce with certainty that the accused roust iavo known 
that h^ act vrould, as one of its incvitableincideats, cause annoyance. ® Criraiaal 
trespass depen^ on the iatenfeion of the offender and not upon the nature of the 
act and when the man a intention ia to save his family and property from inuaineat 
destruction ife cannot be said that because ho commits civil trespass os his neigh* 
hour 8 land and cuts a portion of an embankment belonging- to his neighbonr which 
he ordinarily would not be justified in doing, he is guilty of any ertuuna! offence.® 
It 13 one^thing to entertain, a certain intention and another to have the knowledge 
that one’s act may possibly lead to a certain result. The section is so worded as 
to sbovr that the act must be dono with xuCont and docs not, as other seefioM do 
(c.g., s. 425), embrace the case of an act dono with knowledge of the likelihood of a 
given consequence. Although a trespasaor knows that Ms act, if discovered, will 
be likely to cause annoyance, it docs not follow that he does the act with that 
intent. * 

Trespass is an offonco only if it is committed with one of the intents specified 
in the section and proof that a trespass committed with some other object was known 
to the accused to be hkel}* or certain to cause insult or annoyance is insufficient to 
eustniu a conviction.* The accused’s son, a young boy, having stolen same jewels 
belonging to bis father, told him that ho had given them to tho Hcad-HIastcr of 
bis Bchool, the complainant, who kept them in a box in his bouse, Tiiorcupon the 
second accused with his friends, tbo other four accused in tho case, went into the 
complainant’s house, and inspitoof tho latter’s protest end romonstraoces insisted 
on Boarching, and did in fact search, tho house. But nothing was found. Tho 
complainant, naturally felt insulted and annoyed at the iiigb-hntuled conduct of 
tbs accused and lodged a complaint against tho accuscxi. It was held that tho 
accused were not guilty of criminal trespass.* 

In a Full Bench case tbo former Chief Court of the Punjab held that where 
a person claiming a title to property, whether his tide be good or bad, entorod 
vrithonfe any legal justification upon property in tbo established possession of 
another, bo must bo inferred to novo had an intent to annoy the person in 
possession ovoa though he had no primary de,sify to annoy and his only object 
was to obtain possession for hlmsoli.’ ^ ^ • i» T 

If the entry i3 to commit an offence, criminal trespass is committed, to 
a Madras case it is laid down that it is safllcient if the evidence leaves no reasoaaMa 
doubt that tho accused intended to commit some offence. It is not necessary for 
tho Magistrate to find what 8|)ccific offence he wanted to comiait.* 

As regards the first part of this section, dealing with tho intention to commit 
an offence, it docs not appear to bo necessary that the offence should to dircctc< 


* l\.f lUlti^an, ,t.. lO JMida, (Ifc**-* 
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• rfc:*'*! i»- p-"*"'*'?':}. It i* ■c*'*,«rt t?* f r'f-}«'T!T rr,?*r»'! 
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rn tl-f | ^rT.i»'» l-'l-irrif c fn iJ' lAr.1 fnf il-' f Tfj*-.!. r f rftlirr A ••ifTfr »rH 

for r ttJf f fr.r a } nOjV »• j.'}'»i:nTi *! '• •f^f-r'Isn! Tl.'v wrr.t 

(inmr r.f iJ,fri Arr.'-'l) »»- !. i|.»- «-f i}'- *!'f'r,'!Ar.i. at.'I in Ti* 

*•»'] v},fri 1 ) 1 *“ t'nif.t* tAj'-'l-'l {n ty^if *'-tjnn. in 

iJi'-ir ATi'l»Tt'J'airi«rtvj to jr»"A»^r.t nj|»'«;ii«n r-»Virr fai** •?At<*Tr.'rt« 

ft» to t}if At:il/iniy cirJ'f fJ'■} Jt •»» f'M fh»{ artio-A 

AtnotjniH to fnr-iral trr*pa»i a* tNttrJ.pi-t in «i!h »*« fo 

ir.litr.iflat/' • 

•Ar.Tipf.’—" 71,'’ «f'^l '•nnor*. nw»t !■■ f^l'n lo rr'-in AnrorAr.f^ ihAt 
*ocH r'^n'^sllr An-l »'»-**or.a!.lv An on!ir*fy j^rfon.fjot irnoM Aj^ci* 

aUv atj'I At.Tior a pattionlAt ' * " ‘ Ar.r.ovAnci'* ’ i« a •i'Ipt 

t^nn llian rii;)»»nf'<‘. ati'I tf totj fM a iKjp-j: wJi'h r»A*or.»f'lT if.'* rr.ir.d 

And |i’<*a»ur»-, rnt nf a famlnl |•'■?*on c-r of a f»-f»on «h'> Ir.o*' ih'* imth. 

|;tjt of til'’ onJiRArr .jnl al-iiAnl of a tt.owVdf* nf tf.** 

Ifniluljlr fif ARnorit;'^ rfitltirf fmraAn Aft of tr«-»|.4M la rot >cfr.n<*Rt lolirinc 
ll** r»“" i»ilKin ill'' d'f.Miiorjof . ^«l !l.»’«on!* ir.tmt ’ CAnnot I-* rrad a.* 

if it wrfr. jdrnijrAl «ii}< * ajifi * of ' * Tl.'-fo ir.»\ I** Ro wnS to annor, tut 

if tnnoyanf’'' j» th'* nattiral rnr.M“<}t;^nfy of if.'* art. and if it i« kno»n to the pof^on 
trKo ffrVi ih'’ a-'l tf.at inrh j» !!.«■ natiiral rop.»o^|Ufjjrr, il.«-n th^n* i* an intmt to 
etjnny • arii m ili'’ mrnr.on fourvn of nafgral rimt* amf human fondurl 
Irsd to a ►'■ri''* of an'l if th»*r tr-.ulta at** hy lh«* |■*^»on doinp thf* 

aril lh''T rannot l*r aaj(j to Ik" unml»’niionA}!v. Th** ultimatp ohjfct mav 

l«o fnm''thinc dif!rr*nt. hut th** |*'T>on inipn«f* all li:o intprm'Hhaip rMult* whic)i 
h'* Itjow* «i 11 haprvn in th'* natural roiin*'' of c-\rnl*. pvrn though ho may rrpTrt 
that thrr i‘!iouM iiapjirn Wh'-n it i' uncertain wh'’lh'‘r a particular rr^ult will 
follow. tLrfc may l>o no tnlfni to c.m»<' that rr^ult r\rn though it may Iw known 
that the re*!}!; is hVely Ilut It a^tns »nij*o«.*ih!e to contend, when an act is done 
with It knowMlge amounting to practieal certainty that a rrsolt will follow, that 
it IS not intendH tn cau«e that result * Where an bccusmI perron hxs forcibly or 
chsndr«tinely enternl a hou»e which h*’ knew lo have Ijccn defmitrly cIo«Cfl and 
barred against him by the owner Ihereof.tn that ca'W the Court may find that the 
intention to insult or annoy, under such circumstances, was rn clearly inherent in 
the acta of the accused as to form an cMcntial part of the pur|>o«e with which entry 
into the house was cflectoil. If there is nn imitotion (to enter n house) combined 
with an intention (on the part of tho accused) lopreaen’catrict aecrecy, then it is 
difilcult lo flay that there is any intention toannoy n thirtl |>eraon, but if that third 
person haflexpressl 3 'prohibite<ftlie nccD*ed then fus act Incomes a direct defiance 
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(IhM) to Mad. 210, and has bfti dwented 
Irem In VuUnppa v. Mtema AW, (1017) 
41 Mad. 150, r.B , hut it haa bten rtfmrd to 
with anponal in CMhole Lai. (1017) 40 AIL 
221. It maj’ Uj olMersed that intent and 
hnowlodge are diatinguidiabla in the Indian 
IVnal C^i(^ In driinitions of aome of the 
offenrra both the words occur: in others only 
intent enters u an ingr. dicnt. The doctrine 
piwnminp intention from knowledgn cannot 
bo aafely applhd to the Indian IVnal Oxle. 

*^AHmon An^AuruiM,tup., thsaentod from 
in VuUappa't taat, sup. 
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to an express order aiui an iulcntion to annoy {ho author of the order may be in¬ 
terred from »{ A j>erson was found inside the house of another at night and he 
pleaded m defence, first that he had entered the Ijouse nt tlje rcoueat of one of the 
nunntes and, sccomlly, that he had no intention of annoying or inanlting the com- 
p amant. It was fouml that he had tnhen the precaution of keening his presence 
m tfjo home entirely seerct from tlic owner thereof, and it was not foued that he 
was loruKlden to enter the iiouse by the owner. It was held that the connetion 
of the accHsed without cucjulry into the trnth or otherwise of the defence act up 
was bad in jaw. ^ A house was occupied only by the owner and his concubine who 
Jmd an intimacy with the accused. The accused entered the liousc at her invita¬ 
tion in the absence of the owner and took measures to conceal himself as soon as 
the owner arrived W’jjo, however, arrested him. It was JjeJd that the accused was 
not guilty of an offence under this section.* 


AMiorothcnccusedenteredonthcIand of another to stop him from ploughing 
in order to make him render an account®; where the complainant leased a portion 
of his lands to certain tenants for the purpose of making bricks and the accused 
entered on such land with an intention to xinnoy the complainant*; where the 
accused acting on behalf of or under the colour of the right of thejr master to whom 
possession had been awarded by a civil Court, entered upon land in the pb^'wcal 
possession of tenants or others primafacte entitled to retain possession until ousted 
by duecourse of law*; where a person unaatborisedly entered the compound oi the 
eoraplainant’s house in order to effect an entry into a neighbour's house to execute 
a warrant of attachment*; where a person, after having been ejected by due process 
of law from certain agricultural land, wilfully persisted in trespassing upon auch 
laud*; where the corapiaiuant, the purchaser of the rights of a mortgagee in pos- 
BCssion and his prcdccessor-in-title, had been peacefully in possession of certain 
a^cuUural land for some years, and a relation of the mortgagor forcibly ousted 
the'Complainant on the plea that he was under the Hindu law entitled to share in 
the land and the mortgagor had no title to make a mortgage thereof with 
possession, * it was held that tius offence was committed. 

The accused was convicted under s. 509 for causing the roof of a house belong* 
hig to him, which the complamsnt occupied as hh tenant, to be mmoved while 
the corapiainant’s wife, a pvrdanashin woman, was in it, without giving any notice 
beforehand, and thereby causing her to be exposed to public view. It wa^heJd 
that the removal of the roof in the circmnstanccs amounted to criminal trespass 
aa it was cleat that the accused intended to annoy the complainant, and house- 
trespass (s. 448) was thus established.® Where the accused entered into the con^ 
plainant’s house with the intention of having illicit intercourse with his wfdoirta 
sister, it was held that he was gniUy of this offence inasmuch as the particu r 
object could not be obtained except by causing great annoyance to the 
house. lasueh cases secondary intention is siitlicicnt, and a man may well w 
intend the inevitable consequences of his act.'* On facts almost similar, t 
Allahabad High Court held that the accused was not guilty of any \ 

decision of Sundar Lai, J., in this case is of doubtful authority. To say test a 
brother would not be annoj’ed if his widowed sister's paramour entered in 


‘ CUote Lai (1917) 40 AH. 221 ; 

Ham, (1923) 1 L. C. 340. 

* livpa, (1919) 22 O. C I2I. 

* U'eir (3rd Edn.) 204. 

* Jluniandia PiUai, {ISS2) I \V ir 517. 

* Sriruvanaif/angar, (1884) iVeir (3rd Edn.J 
320. 

‘ Bhw, (1877) C/'nrep. CV. C 122; iwxwaw 
Haghttnalh, (1903) 4 Bom. !>. B. 280. 2G 
Bom. 558; Lathmi i J 532. 


* TUu Bam. (1003} 

* A'amian, (1002) 3 

* (lOOi) 


22 A. \V. X. 0 
2 A- W, K. 42. 

1 U. B. E (1897'1900 


Sir,9h. (1908) T- 

DOS. See AW«. <‘900) 23 AH. 82. ^ 
la»t. (1896) 10 AIL 74; Bajmaland Bam 
JAaneamram, (I80t}22 CsL 
1906) P. B. No- ‘2 
laJi, (1019) 3 U. B. Pw 
i» Gatftt Bhar, (1916) 38 AIL 517- 



str. 441.] 


< iiivuvAi. 


< 14.1 

liou"c «t d<‘n<l of Tuplit with uitrnt In hnv** illici! intorcotint'’ i* flgftinit Immftn 
nfttiirp. 

‘Any penoB In poMtislen.’—Tlio^<* won!^ «If> n*»l in*’nii only " n coinplnitinnt in 
l»nsvc‘«iion *’thcrt tio ntithorilr fur lAking tli** oflmrc of mi«cJiicf nnil 

lrr«]t.i^« out of th<* prti'-rnl rulo which nllom «ny [•'’non to romplait> of n criminal 
act.* (\ a ratc-pavcr. who hn«l filc<l a jn'titton nt;aiti«t an a««'s.^mcnt which in 
hi' ah'cncc had l^crn di'ini'-'Crl. cntcrM a room. wh<’rr a commitrc of the Municipal 
Comini"ioncr' were jif'nted henrinp and dechlinp |»olition' in a^cMment matters, 
O'tcn'ihly with the object of pre«rntinp a |M>titi(iii for the revi'ion of hi'a'lC's* 
ment. The Chairman onlerrd him to !ca\e the room, and on hi** refu'nl to do eo, 
he was turned out. Out.'ide the room in the verandah he n(h!rc"cd the crowd 
complaininp that no justice was to !»e ohiained from the Committee. It wa.' 
hel<l that C had cnmmittetl no oflenre,* A headman was holdinp a regular 
trial in hi' private dwelling, and the ncctt'e«l attended to watch the proceeding' 
on l)ehalf of hi'nephew, who was the amt'ed. The arcii'cd was ordered to 
withdraw hy the headman, hut he remainesi there to witne" the proceedingH. 
He wa.' aulHcquently pu'heel nut and then pro'eciited for committing house- 
tiT.'pa.". It was held that he had not said or done anything from which an 
intent to intimidate, insult, or annoy, inipht In' inferred, and he wa' therefore 
not guilty.* 

An intention to intimidate, insult or annoy any person in possession of a house 
does not mean to insult or annoy any i>ersoD in constructive but in actual possession 
of the premises.* The section contemplates actual j>o'v«eKsjon. not mere juridical 
possession. Where there is a person in actual physical possession of proj^erty, he 
is the only pennon whose feelinp have to be consnlered under this section.* An 
owner has no right to re-enter land which he has let to a tenant, and may be 
convicted of an offence foe so clomp under s. 447 unless it can l>c shewn that the 
tenancy has been deterimned in accordance with law • Where the accused occu* 
pied and locked uji an empty hou'c Iwlouging to the comjdainant with the intention 
to a'sert Ills title and gain nn<I hold |^o^s«•s5lon of the hou'c a.' against the complain* 
ant. It was held that as the complainant was not in jH»sse«sion of the house cither 
by iiintself or through any other person when the tresjiass was committed, he could 
not he said to he in' po'ses'ion' within the ineamngof this section; and that mtiini- 
dation, insult or annoyance are results which more naturally follow when premises 
were occupied than when vacant.’ 

3. * Having lawfully entered into or upon such property, unlawfully remains 
there. “If tho entry has been lawfully and legitimately obtained, there must bo 
an unlawful ‘ remaining.’ cither directly or constructively, ogainst the will of the 
person in possession 

An unlawful act is not nccessanly an offence fs. 40), and an intention to 
commit such act does not render the accompanying trespass criminal.® Thus, an 


123, roininentodonin PrayngSinijh \ .iIorgan, 
aup., .Vff-i/'oToi.llOlSja U B. 11.(1017-20) 
111 ; contra, Tol Kyi, (1910) lOB, 1..T. 

* KgaPo } a. (1922) 2 B. L. J. 17, Se- 
Avudaynppn iludnhar, (192.3) 18 L. W. 181. 

' IthxiT Chunder Kurnwlar v. Stetul Daa 
MilUr, (1872) 17 W. R. (Cr.) 47. 

* rot-Cyi, (1916) 8 L. B. R. 425; Bkag. 
tcan Div, (1918) IG A. L. J. R. SOI, leasea 


the point opoii Sws Jamhulingn Chetty, (1924) 
47 M. U J. 437, (ID24I .M. W. X. 510. 
which lajTi doHti that en ryon ft vacant 
pitre oTland for puttinR up a water-pandal 
with the coiHciit of the pemou who cnnld 
assert hu title to the property under ft 
iftgBtercd deed w aufTicicnt aa against tho 
person in actual po-vsession under an unregis- 
tcrod ealc-doed. 

• Jlanng Knit. J/yin, (1022) 2 B. L. J. 37. 

» jVo/i Lai V. Emperor, (1025) 23 A. L. J. 

R. 079. 

• AUadilla, (1882) P. R. No. 29 of 1882.. 
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uw or fp.iHr-i. 


.mJ»^JuU„trinmnPnl ot n ,kh, of o,c1u,ivr n.|,i„K i„ „ port of o p„Hio nrpr is 
not at, ofTonco wlnr , can Ik- »itl,in t!.c .IcCnition of criminal trcspnja.’ 

ani ''h"’* roniplainant'a Inml mtl, l.ii ixTminion fcnl 

1-1 .'Ti" ‘■■“"''"'''-'^o’Conrictrriofcnmit.aUrrapcss. 

,1,1. , ' ’"■'"K in il' inccplion the aolsciiucnl rctejl 

(’our”* tocriminn! trrApnn ftruUJiPmnrt'-r wn-f onr for docju'on h/o dtil 


Bout fide eUim.—*' If n |>fMon ^ut^'fs on Inml in the j>o.Mos 3 Jon of Another in ' 
tt.c c.xrrrj^o of n f>onn fi<tf daim of ri/:lit. fieit without nuy intention to jutiraidatc, 
itiMiit, <ir flujiov the |>er<on m mw^r^-iion, or t<i commit nn ofirnce, then aUhon;;h 
Jjo may iinvt* tio riglst fn the fnrul In* rntinof iio convicted of criniinal treapa^w, 
JwnuHr-the riitry not inndc with anynuch intent w constitutes thcollcncc... 
ilut the men* RAsertion of a ctnim of ri;*}tt is not in itself ft sufficient nn.swcr to inch 
chnrges. It is the duty of the rriminfti Court to deternune what was the intention 
of the nlleged ofiender, uml if it ftTtivrft at the rouc!u.sion that he vras not acting 
in the c.xerciso of a bonajliie claim of ri>;ht, then it cnimot refuse to cons'ict the 
olTender, nssuniing of courao that the other fftcts Are established which constitute 
the ofTcnce/’ * The existence of ft Aon«jJdc claim of rigljt is not irrefutable evidence 
of the nbscnco of ft criminal intent.* But trhero the nceused acts on a belief of 
his own right, he cannot bo held guilty of criminal trespass. ® It should distinctly 
he found whether the cfjtij' of the accused upon the land was in the exercise of a 
bom fdc claim of right or with one of the iotcnls requisite to constitute a trespass 
criminal within the meaning of this section. If the accused entertained the belief 
in good faith that ho was entitled to the possession of the land, his entiy and con¬ 
tinuance on it would constitute a trespass on the land for which he would, if he 
failed to prove his title, be onawcrAble inaclril suit, but would not be liable to a 
criminal charge. If, on the other hand, the circumstances arc such that he could 
not have entertained such a beHcf in good faith, it would be a fair inference 
that ho intended the annoyance svbicb his action must have caused to the 
complainants, and the conviction would be proper.® 

Re-entrj' into oc temaining upon land from which a person has been ejected 
by civil process, or of which possession has been gwento another, for the purpose 
of asserting rights he may have solely or jointly with other persons, is not crinunal 
trespass unless the intent to commit an offence or to intimidate, insult or annoy w 
conclusively proved.’ Cut where A was in peaceful possession of land which he 
claimed to hold in mortgage from B, and C entered on the land and ploughed it 
ousting A, on the ground tfaot he had bought the lent! from B, it was held that A 
was not liablo to bo ousted from the land save in duo course of law, and C icndeiea 
himself liable to a conviction of criminal trespass.® Similarly, a forcible entry 
upon land, which had been sold in execution of a money-decree and of which actual 
possession had been given to the purchaacc under s. 318 q£ the Criminal Procedure 
Code, without resistance or opposition, end over which the purchaser had thereafter 


' C^irtrtt ^'aviah. (1877) 2 Cal. 3M. 

* Nand Sttiffh, (1025) 2C P. L. R. 247. 

* Per Tumor, J., la JSitrfA Singh, (1879) 
2 All 101, 103; GoLvl Chvnd v, Boshun 
Lai, (1870) 2 N. W. P. 82 j Skistidkxtr Parui, 
(1872) 0 Bda^. L. R. App. 10 ; PoSe, 
(1004) 2 L. B. K. 310, 10 Burma L. R. 358/ 
Maung Kado, {1896) 1 U. B. K, (1892.1809) 
261; Ramchandra v. Ratko, (1008) 6 If. B. B. 
69. 

* Arunazhaia Ackari, (1881) 1 M'eir 620. 
See Jhvmuk A’on«iA v. Shadaahib Roy, (1881) 
7 Cal. 26; Chhalvo Mandal, (190G) 11 C. \X. N. 
467. 


‘ JwaUsA Singh. (1607) 7 C. B. J. 233; 
Rrajaddin iloHa, (1914) 18 C IV. N-i-J^4 
AUhotf Singh v. Ramesuw Bagdi, (lOlo) 4-> 
Cal. 1143; Bkagtcan Bin, (1918) 16 A. U J. «• 

« Bevaraaetii Gangaiya, (1884) J ,''/if 
616; Po Ke, sup.; Man>ig Shdt Aw, 

2 B. I* J. 65. , 

» Gohind Prasad. (1870) 2 All. 
JfuAammad v, QantsK i;fets«(I£)W) P. 

13 of 1905{ XanalCkand, (1883) 3 A. W. 

• Mya Zan, ( 1902 ) I L B, R. 358 . 
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exercised acts of possession, by aub-tenants claiming under a lease of an antecedent 
date from the judgment-debtor, was held to be criminal trespass. ^ Thus, superior 
title in the accused will not by itself convert the complainant into a mere tres¬ 
passer, so as to justify him in ejecting the complainant, if the latter be in possession 
otherwise than as a mere trespasser. * 

Statutory application.—See Orissa Tenancy Act {Beh. & 0. Act II of 1913), 
s. 240 ; the Agra Tenancy Act (U. P. Act II of 1901), s. 149 ; the Bombay City 
Police Act (Bom. Act IV of 1902,) s. 111. 

442. Wlioever commits criminal tresjiass by* entering into^ 
„ , or remaining in any building,- tent or vessel® 

OU3&- reap-oss. ^ human dwelling, or any building used 

as a place for worship, or as a place for the custody of property, is 
said to commit “house-trespass.” 

Explanation. —The introduction of any part of the criminal 
trespasser’s body is entering sufficient to constitute house-trespass. 

COMMENT. 

Circumstances which aggravate the ollence of criminal trespass are of two 

sorts ..’ .1 -— • '■•h It is committed. 

It m 

^ ^ ^ irty which it is so 

desirable to guard against unlawful intrusion as the habitations in which men 
reside, and the buildings in which they keep their goods. The offence of trespass¬ 
ing on these places we designate as house-trespass, and wo treat it as an aggravated 
form of criminal trespass.”^ 

1, ‘ Entering into.’—The introduction of any part of the trespasser’s body is 
entering sufficient to constitute house-trespass.* 

2. * Building,’—What is a ‘ building ’ must always be a question of degree 
and circumstances : its ordinary and usual meaning is, a block of brick or stone¬ 
work covered m by a roof.® The mere surrounding of an open space of ground 
by a wall or fence of any kind cannot be deemed to convert the open space itself 
into a building, and trespass thereon does not amount to house-trespass. ® A court¬ 
yard partly surrounded on the front by a mud wall with no roof over it nor any 
door or gateway is not a bmldiug or house within the purview of this section. ’ 
According to the Code any construction that is used as a human dwelling will bo 
included in the term ‘ building.’ 

The building should be the property of another person. If an owner in charge 
of a house professes to be an accomplice and invites another to his house to commit 
an offence, a conviction for house-trespass is bad in law.® 

The following are held to be buildings:—An entrance hall surrounded by 
a wall in which there were two doorways but no doors, and used for the custody 
of property, ® a courtyard, consisting of a walled enclosure with four chambers, 
opening into it, and an outer door or gate leading into a side street,' ® a cattle yard 
originally walled on four sides, but one wall of which having fallen into disrepair, 


* Kailash Chose t. Jugal Lohar, (1905) 1 
C. I,. J. 101; GJl, (1904) P. L. U, Xo. 138 of 
1901. 

* Ponnusami PUlai, (1899) 1 Weir 522; 
Pali Lochan r. Purra Chavdra Dey, (1900) 
II G W. X. 171; Chhnloo ilandal, (1906) 11 
C. IV. N. 467. 

* Xoto X, p. 16S. 

* Tide ETplanatioD. 

* Per Esher, M. IL, m 2/oir v. ITtii/ama, 

119 


11892] I Q. B. 264. See Stroud’e Judicial 
Dictionary, 2nd Edn., VoL I, p. 225. 

• Goundan, (189C) I Weir 623. 

’ Sunder (1910) P. W. B. (Cr.) Xo. 11 of 
1919, P. L. R. Xo. 56 of 1019. 

• KatnanjJu, (1887) 1 Weir 534. 

» Dad, (1878) P. R. Xo. 10 of 1879. 

*• SSero. (1870) P.B.XO. 35 of 1870;/<mai7, 
(1925) C Lih. 4C3. 
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the new addition to the wah. The accused were tiiereupon prosecuted for the 
offence of house-trespass and mischief under ss. 451 and 426. It was held that 
inasmuch as there was a fcona/rfe claim of right by the accused to the wall in dispute 
and as the accused had entered the complainant's house and pulled down the addi¬ 
tion in his absence, the offences charged were not made out against the accused. ^ 
Where in execution of a decree of Court certain property was attached and 
taken out of the house in which it was, it was held that the decree-holder was not 
guilty of house-trespass. * A house wag occupied only by the owner and his con¬ 
cubine, who had an intimacy with the accused. The accused entered the house 
at her invitation in the absence of the owner and took measures to conceal himself 
as soon as the owner arrived who, however, arrested him. It was held that the 
accused was not guilty of house-trespass. * 

An officer exceeding his powers.—A police-officer is not justified by the mere 
fact that a person is of a suspicions character in entering his house at midnight 
to sec whether he is in the house. Such an act is clearly a house-trespass, as it is 
calculated to annoy the members of the familj* of the suspected person and also to 
insult the latter person.* To constitute an offence of house-trespass it is not 
enough that there should be an entry into a house without complying with all the 
formalities required by law. It further requires an intention either to commit 
an offence or to intimidate, insult or annoy the person in possession. Therefore, 
where a Sub-Inspector of Police searched a house for cocaine and omitted to record 
his reasons as required by s. 53 of the £.xci3e Act for not first obtaining a search 
warrant from a Magistrate it was held that he could not be connoted under s 448.® 
Statutory appUcatioR.>-See the Madras Estates Land Act plad. Act I of 1008), 

, 8.212 (3). 

443. Whoever commits house-trespass having taken pre¬ 
cautions to conceal such house-trespass^ from 
^ “ '* * *‘ some person who lias a right to e.’ccludc or eject 
’ tile trespas.ser from the building, tent or vessel- 

whicli is the subject of tlie trespass, is said to commit " lurking 
house-trespass.” 

COMMENT. 

The authors of the Co<le say: “ House-trespass, again, may be aggravated by 
being committed in a surroptitiows or in a violent manner. The former aggravated 
form of house-trespass we designate ns lurking house-trespass; the latter we ilcsigii- 
ate as house-breaking Again, house-trespass, in every form, may be aggravated 
by the time at which it is committed. Tre.spass of this sort has. for obx'iou.s reasons, 
alwa}*s been considered as a more senous offence when committed by night than 
when committed by day. Thus wc have four aggravated forms of that sort of 
criminal trespass which we designate as house-trespass, lurking house-trespass, 
house-breaknng. lurking house-trespass by night, and house-breaking by night. 

** These are aggravations arising from the way in which the criminal trespass 
is committed. Hut criminal trespass may ah>o Im aggravated by the end for which 
it is committed. It may be comnutted for a frolic. It may be committed in order 
to (commit) a raiinler. It mayalsoofton happen tliat a criminal trespass, which is 
vernal, as respects the mode, may be of the greate.st enormity as respects the ends; 
and that a criminal trespass committed in the most reprehensible mode, may be 
committed for an end of no great atrocity. Thus A may commit house-break*ing 


* .YofAflr r<M<iiO[nr, (1921) fd 
IVim. L. II. 9t8, 7 Bom. Cr. C 221. 

» (1917) 15 A. L. J. R SOi 

* (1919) 22 O. C. 121. 


* Domaini i’.7/a«.{1903) 1 \\>ir529. 

‘ All Abiat V. SKlba SinjA, (1925) 2 
O. U, K. 403. 
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'f iH*' „f j,firif}e jinm** (rirk jnnni**-? of a (IwpJiins. 

ntnit jjmivf*’ ri»nmM l»y «i-rrly rnf^riu? nrmthrrV for tho 

tiuifq'r ^t C!'T»R-rT>f»t***ry H^'rr ,\ rommlt^ trr«jim jri tl:'* worst way. 
with Ihrv wt>r^t i>hj*^l, fr> <»i}f |irov}♦!/>?;», wr* hovr ro^Kivowr'^ 
tn cnmhm^ th« nRRTflVAtirjR nttnml’knrr^ m mrh n war that oarh may harr it'* 
»!«»' rfl-vj in ^r-ithn,* pmMim'-n! '** ' 

/'» t»hfn prtenuttont (o eonceil lueh houje-t/Mpus,—In onli'r to 

ronMitm*^ lurkiOR ImiM^-irrspAo mint {.ah'* ?omr- nr\\vc m<*ana to 

ronrrat In* |>rr»»'}}ro.* 

Ivntry tijwn iho roof a htnMin^ may !*»• rrirnifut! trr^|'a«<. Hot it r.aunot 
a!}*f.a»i n rnfivirfion for Inrkuig or for fKnt*<*-ffr»MUr»R.^ 

2» * Vtjic!/—Soo B. -lit, 

444. Wlioi'vi'r (-(iminif.s liirkiiif; lioii.ei' irM/i.iv? ^lft^r situ- 

lAifVlns hnuar. .‘'Ot mill hofnro iiuiiriso. is sjlili to roinniit *‘ htrkinit 
(rT.i}xw4 tijr nfufit. Iionsc-trospa.s.s hy iiiolit,'* 
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II may mn 

miffom n{ 
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Ulitli'r this faction Ihi’ Urns ol lim cRity ayntAvait^ tlir o/Ti’nn*. 

445. A pprson is soiil to ooimnit " lioiisc-hrcnking ” who 
„ . commit.^ houso-trc.spns.s i( he cdocts his oiitr.inco 

«iue..r»a n/;. fiolisc Of niiy ]inrt of it ill nny of the six 

ways liorcinaitcr dcscriliccl; or if, being in the house or nny port 
of it for tlic piirjioso of committing nn oiTcnco,’ or, imving eom- 
mitfcd nn offence therein, ho quits the house or nny part of it in 
nny of siicli si.x ivnys, tlint is to sny:— 

Pirsf.—^If lie enters or quits tlirongh n passngc matlo liy liim- 
solf, or by nny abettor of the liousc-trospiis.s, in order to tbe com¬ 
mitting of tile iiouso-trespnss. 

&c<w;(?/y.=—If lie enters or quit.s t)iroiig!i any passage not 
intended by nny person, other tlmn liiiiisclf or an abettor of the 
offence, for human entrance; or tlirougli .any passage to which 
ho has obtained access by sc.aling or ciinihing over nny wall or Imild- 
ing. ,, 

Thirdly.—U ho enters or quits through any passage which 
he or any abettor of tlio house-trespass iins opened,’ in order to 
the committing of tlic houBO-trospass by any means by wiiicli that 
passage was not intended by tlio occupier of tiio liouse to bo opened. 

Fourlhly.—U ho enters or quits by opening nny lock in order 
to the committing of the house-trespass, or in order to the quitting 
of the house after a house-trespass, 

Mflhly.—V. ho effects his entrance nr dep.arhiro by using 
criminal force or committing an assault, or by threatening any 
person with assault, 


Sfullait, risoo) 20 A. W, K lOl. 

* /'ffsftf, (W‘fO} P. fl. A'n, {» o{ iS90. 


i Note N, p. IG9. 

» Nttiftti. (IGIC) V. R. No. 2I of 
* Alla Bakhsh, P. fl. No. 9 of 1887| 
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SirfJiJtj .—If lio ciitcr.s or quits liy miy pnsKjigc wincli lie knows 
to Iiavc Itccn fastened against such entrance or departure, and 
to have heen unfastened by IdmscU or hy an abettor of the Iiousc- 
trc.spa.ss. 

JCxphnalion .—Any out-liousc, or building occupied ^nth a 
hou.so and lictween wliich and such house there is an immediate 
internal communication, is part of the house mthin tlie meaning 
of this section. 

ILLCSnUTIOXS. 


(<j) A commil.s Iiou'o-trr.^paM ’ “ *. . Z'& Iiouse, 

and putting liN h.ind tlirnugh the t 

(6) A commita hou'C-trcspaia between 

dccts. TliM ia house-breaking. 


(c) A commits liouse-trcapas.? by entering Z’a house through a window. This 
Is house-breaking. 

{d) A commits bou’c-trespasa by enteringZ’a bouse through the door, haring 
open a door which wa.s fastened. This is house-breaking. 

( 0 ^‘ . . ;;w.. .* r-t ^ 1 ’ ■’ ■ ' • 

lifted a 1 ■ ‘ ' ....... . 

(/).'. z* :■ *1 

pass by entering Z’s liouse, haring opened the door \rith that key. This is house¬ 
breaking. 

( 5 ) Z is standing in lits doorway. * f : • 1 . ’ '• y * . . * 

commits house-trespass by entering th i • • ’ • , 

(h) Z, the door-keci>er of Y, is at: ^ ' • * ' . 

trespass by entenug the house, having deterred Zfrom opposing him by threaten¬ 
ing to beat him. Tins w house-breaking. 

C 0 51 51 E N T. 

The section prescribes eLs ways in which the ofTcnco of house-breaking may be 
committed Clauses 1 to 3 deal with entry which is effected by means of a passage 
which is not ordinary. Clauses 3 to 0 deal with entry which is effected by force. 

English law.—According to English law to constitute house-breaking there 
must be always an actual break-ing of some part of the house, in effecting which 
more or less of actual force is employed, or a breakiDg by construction of law, 
where an entrance is obtained by threats, fraud, or conspiracy. Under the Code 
the mere entry through a window not intended for human entrance will amount to 
bousc-broakiDg {tude ill (c)). According to Engbsb law if a thief enters through 
an aperture in a cellar window to admit light, it is not house-breaking. * 

1. * For the purpose of committing an offence.’—It is not necessary to specify 
any particular offence.' Intention of committing any offence is sufficient. 

2. Clause 2.—This clause deals with those cases where a new passage has 
been created by a thief. 5Yhen a hole is made by burglars in the wall of a 
house but their way is blocked by the presence of beams on the other side of the 
wall the offence committed is one of attempt to commit house-breaking and not 
actual house-breaking, and illustration (a) to this section does not apply. 

3. Clause 3.—‘ Has opened.’—A door or window is not open if it is shut, though 
unfastened. Pulling down the sash of a window is a breaking. * Rabin" a window 
which b shut down close but not fastened, though it has a hasp which might have 

* Leait, (1827) 2 C. & P. 028. » Haines, (1821) R. & R. 451 , 

* See (1012) 10 G W. K. 000. 
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Jjceii fastened, la n brealcing.* 'VVlicn: a vrindow opens upon Iiiucea, and is fastened 
by n v'cdgo, so «,at pushing agnmst it wll open it; forcing ft open by pusbinc 
against it is Bufncicnt to constitute n breaking.* ^ ° 

The following nets are Iicltl to he breaking under tlio English law and will 
amount to house-breaking under tlic Code. Entrj- cficctcd by taking out a glass 
from a door»; or breaking a pane of glaai'; lifting up a hcavw flap of a cellar to 
come out^; obtaining admission by getting down a chimney"; removing the 
fastening of a window by the band introduced through abroken pane of the window, 
and thereby opening the Tvindow and entering.* 

The accused anggeated to a aerx'ant of the prosecutrix a plan for thecommis* 
Sion of a robbery by the accuaed at the shop of the prosecutrix. The servant, 
pretending to agree to the aceuacd’a auggeation, lent the keys of the shop to the 
accused, who made duplicate keys, with one of which, on a day arranged with the 
servant, the accused unlocked a padlock attached to the outer door and entered 
the shop, 'where he was arrested. The ptoscculrix had been informed by the servant 
of the accused's plan and knew that he intended to enter the shop on the day in 
ipiestion. The accused was convicted on an indictment which charged him with 
iiaving broken and entered the shop with intent to steal therein. It was held that 
the conviction was right, notwithstanding that the prosecutrix knew that 'the 
accused had been supplied with the means of breaking and entering by her 
servant. ® 

Statutory application.—The Madras Piet Act (Mad. Act V of 1863), e. 12. 

446. Whoever commits boiisc-breaking after simsefc snd 
Housc-bmakiDg by before sunrise, is snid to commit " house-breaking 

wight. by night.” 

COMMENT. 

Section 445 contains an claboralo definition of house-breaking. The addition 
in this section of the element of time turns the offence into ' house-breaking by 
night,’ the equivalent of the crime of ‘ burglary ’ in English la'w. The analysis 
of this offence naturally suggests a division of its ingredients into—(I) the 
breaking; (2) the entry ; (3) the place ; (4) the time; and (5) the intent. 

Englishlaw.—’.r^.■*’ o-”-- 

to commit any lelo . •. . ' 

felony therein, and ■ • * . ’ • . . ■ ’ 

night, shall be deemed guilty of burglary.* 

447. Whoever commits criminal trespass shall bo punislicd 

with imprisonment of either description for a 
I'aniAnwnt for term which may extend to three months, or with 
criminal ttespasa. ime'tvhich may extend to five hundred rupees, or 
with' both. 

Pit AOTICE. 

Eviaence.—Prove (1) tliat the comrlainant had posseaBion of the properly 
ill question.!” -Whether a party is iuposscasionof immoyeaWc property or noi 
is a question of fact to be ascertained by taking evidence in the usual way. 

» Z/yamj. (1826) 7 a AP.-1-11. • ■ » triHiam .Bofcirwon, (1831) 1 Mood. t-V. 

» .8amu<I/ton; (1818) R.&R. 333. ^ t- t» 

» .WA. (1820) R. 4-R. 417. ’ • <7Aa»<««r, 11013] iK. B. 1-5. 

* Pfrkf^ (1824) I a & P. 300; \Tiulfr, ^ >‘5;’'"V.r’Ai 'iitjrVt fl«' U. 

Mfiltl I Cb< 73 ** AolinaulA Acs OAo««lAry.(18^) OR. * 

» RuiJdl,'(18M) I Mood. Cr. C. 311. ((Sr.)l; rarmejAiraria»,(l92I)3P.L.T.31 • 

• Bfure, (1821) R, & R. 450. 
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mere fact that a decree has been given against one party by a civil Court does not 
(Ictermino the question of possession, as that party may still bo in possession of 
the ])ropcrty in dispute until effect is given to the decree in due course of law. ^ 

(2) That the accused entered into or upon the property ; or after having 
lawfully entered unlawfully remained there. 

(3) That he so entered or remained there with the intention (u) to commit an 
offence ; or (6) to intimidate, insult, or annoy the person in possession. * 

The Slagistrate must find what the intent with which the accased committed 
the trespass was. He is not to leave it to inference what the intent wth which 
he committed the trespas.s was.* 

“ Though the prosecution must prove the existence of some one or more of 
the intentions mentioned in s. 441,. .the proof need not be direct, that is. by 
tlio. ■* ' ‘ • ’ ’ • •• j*- • . no of those mentioned 

in t ‘ • he admitted to them 

tha* ■ ■ I • ; o'’‘*d like any other 

fact (and the existence of intention is a fact) by the evidence of conduct and of 
eurroimding circumstances.” * 

nnv " ■ . ■ 

' . «■ . . • . . ^ . 11 

t|ir> ( ' ^ ' , ■ ■ ^ ■ ■ < • . 

upon property in the possession of another may be guilty of criminal trespass, 
without reference to the question in whom the title to the land may ultimately be 
found.* The accused, after having been convicted of criminal trespass committed 
by entering on certain land, wore again prosccutetl for a further tresp.iss by remain 
jng on the land in spite of the previous conviction It was heltl that the accused 
wore not liable to be again convicted.’ 

448. Whoever commits liouRC-trcsp.is.s shall be jmnisltcd witli 

impn.somncnt of cither description for a term . 
, J’""!')!'""'"* wliich luiiv extend to one vear, or u'itli fine whicli 
may extend to one thousand rupees, or with both. 

(• O M M K K T . 

S<‘(li<in 4J2 d''liii<-i the tiffcnce of ‘ housc-trespaxi *, (Ins (ii'ctioij prn\i*lrs 
piinishnu'iit for It. 

r n A (' T10 E. 

Evidence.- -I’roic (I) that the accusenl rommitirs] criminal tri'sp.nt ■ 

(2) That cnrli criminal tri’siwM was committed by rntrring iiUo, nr 
remamiiic in. a buililin;;. tent, or vessel 

(.3) Tliat pucli bmlding, tent, or vr-iM-l, was used as b human dwelling or as 
a plsro for worsliip, or as a plsce for the rusto<ly of pr«j>crty. 

To niip|*orl a ciinvirtioTi under this aertion, aome one pr other of the intents 
inenlKuii'd in 8 4t 1 tmi'l N' expH'^sfr fiMind and must not !/• left |o inference.* 

Procedure. -Cojmr.sblc -Warrant' Jtailablc- ('omiKiundaMr—Trufdcbyaiiv 
M rji'trali' -Tnalih' eUTumanlv 


• 1 /. r .4 > -Vi.sia* 1 r.n t:. 

(|S'I.« I vs,) 

• I *r,rrr, (Ivf.^l I'nrrjv (Y lu, .Vr». 

\ / h <.’A . 

(ISTJ)lS W n (IV I S’*. 'I** \titi 
(IsT.*,) Si \\. K U'r ) r**, y*ii»iiiS 

• ((e'S) I M f-ir SSI Sr /*»«• 

,V»rti (l8Sl) I Wrlf ilfw 

'It’lSj |C 


It n N .4m>rta0ff^ A'ruiiM 

t. J/*m Pi/wl, (>yisj )I. \v, .V. yx', 

• IVr lUftrrj*** a^-1 j.;, Ja Rilmft. 

!«•! /;••■ T r.ltmnnfVM, *2 (■*!_ yji 

4'rt 


‘ (is. >J J 1 \\_ |j_ 

' l’*«. /Vtf J/..^V.(|s^-jT W I; (( r I s- 
« Mmhu L It. ii- 1:>\ 

* I • III. 

• tcp. 
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ChMEe.—1 (ii'ira'-(Oi'i nffier nj JfojiVnrfc, cle.), Iictfliy clinri-c ymlmmeor 
the iicciiscd) iia follown :— 

That you, on or nimiit Itir-ctay of-, at-, committwl Imnoj-trcapass 

liy iMitorinj! into [or ri'inaininR in] (In- ImiliiinR [or trnt, or vrawlj of Aii nsnl ns a 
human ilwcllinf! [or as a |ilnci- o1 worship, or lor tlm custody of proii-rty] nilh 
intent (specify Hr nioii'w/ar ritlcrfiiy inia or rrmoininy in), ami tiiat yon thereby 
coramittol an ofTonce pnnislialiio umlct a. I IS of the Inilinn Penal Corlo, anil within 
iny cognirsrnce. 

Ami I iioroby direct that ynn he tried on the said charge. 

Panlshratab—As to the Frontier District, aec the Frontier Crimes lieeulafion 
(HI of IDUI), .«s. 0, n (3) (d) and 12 (2). 

449. Whoever coiuinUs hmi9o-trcsi)as.s in order to the coiii- 

la "itl* tloittli. 

nnjrr to rowmit sluui i)c ]miiw!iC(i With tnuisportation for Hfo, 
nuh'^deair^*^''''’*'’ rigofous iiniirisoiimoiit for a term not 

exceeding ton years, ami shall al5o he liahlc to fine. 

G 0 3KM K N T. 

ThU noctiou jirovMcfl ]umi3l«mont for Iioiisc-lrcspass cominj’ttctl with iatont 
to commit nil ofTcncn jmiiiahnljlc vrjth’dcath. 

It is uot luado ucccssiiry under this swjtiou tlmt the offijnclct aliouUl do auy 
further act than liou.sodrcspass towurds the commission of t fie'offence jninisb- 
nblo with death.’ But to Justify a conviction there should bo a clear proof of the 
design to commit a murder or other like offence. In the absence of proof of some 
further act done, in addition to tbo criinionl trespass, in the prosecution of the 


PRACTICE. 

Evidence.— Vtovo (1) that tbo accused committed house-trespass. ^ 

(2) That the same was committed in order to commit an offence punishable 
witb death. 

Procediiro.-^Cognirablo—^3Vorranl—^Not bailable—Not compouudahio— 

Triable by Court of Session. . 

Charge .—(ntJMe and ojicc oj Magisiralc, c/c.), hereby charge you (iinmc of 
the accused) as follows;— . , , 

That you, on or about the-day of-at-, comuutted house-ttespaw 

by entering into for remaining ioj the building of AB, used as a human dwelling i« ^ 

order to the commission of an offence'punishable with death, to wit-, and that 

.1, 1-. -Col—1.1-449 of the Indian Penal Code, 

• . - the High Court), 

• ■ ' ' ■ ■ • . d Court on the said charge. - 

Punlsbmeat.—As to the Frontier District, see s. 448. 

450. Whoever commits house-trespass in-order to the com- 
itousB.treip™ m mitting of any offence punishable vrfth transporta- 
order to commit tioii for life, shall bc punished tvith imprisonment- 
S"tr„SJS?tSS of either description for a term not exceeding ten 
to. We. years, and sliall also be liable to fine. 

> 8. 443, sup. 


» BI & M. 404 . 
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COM M K N T. 

This Bcction is Bimilnr to tlir lastBcclion. It with housc-tri'apass commit 
led with intent to commit nn offence punlsliablo with trnnsportation for life. 

As to offences imnishahlc with trStjsjMirtation for life, see page 71. 

Evidence.—Provo (I) that tlio nccneod committed hoiiso-trespass. * 

(2) That the same was committed in order to commit an offence punishable 
with transportation for life. 

Procedure.—Cognizablo—Warrant—Not bailable—Not compoundablc— 

Triable by Court of Session. 

Charge.— Sec 8. 449, sup. 

Punishment.—Aa to the Frontier District, seo 8. 118, sup. 

451. Whoever coininits* house-trespass in order to the com¬ 
mitting of any offence punishable with imprison¬ 
ment, shall be punished with imj)risonment of 
either dcscriptiotv for a term whicli may extend 
to two years, and shall also ho liable to fine; and, 
if the offence intended to he committed is theft, the term of the 
imprisonment may bo extended to seven years. 

C 0 Jf M E N T. 

This acetiou is similar to ss. 449 and 450. It provider puiii-ihmcnt for house- 
trespass committed with intent to commit an offence punishable with imprison¬ 
ment. In order to constitute an offence under this section the prosecution must 
first establish that an offence of simple house-trespass has been committed and thou 
satisfy the Court, in the particular ease before it, that the house-trespass W’as com¬ 
mitted with the object of committing a further offence punishable with imprison¬ 
ment.* 

It is not necessary that the Court should be in a position to say which specific 
offence the accused intended to commit. It is sufficient if the evidence leaves no 
room for reasonable doubt that the accused mteuded to commit an offencc.*- 

CASES. 

Where the accused was convicted of house-breaking, his object being to have 
sexual intercourse with the complaiuant’s wife, it was held that the conviction was 
valid.^ Similarly, where the accused was caught at night in the courtyard of the 
complainant’s premises under circumstances which showed that he had come there 
to commit theft of cattle, it was held that he was guilty under this section.* 
PRACTICE, 

Evidence.—Prove (1) that the accused committed house-trespass. * 

(2) That the same was committed in order to commit theft, or an offence 
])uuishable with imprisonment. 

When the prospective offence is that of adultery, it is necessary to show that 
there has been no consent or connivance on the part of the husband of the woman 
the intent to commit adultery with whom is charged against the accused. ’ Where 
it has been shown that the husband was absent in the legitimate pursuit of his 
occupation, it may safely be presumed that such husband neither consented to 

ATiantEam, (1020) P. W. R. (Cr,}No. 8 of 
1921. 

» Sudha, (1E»1G) P. R. No. 21 of 191G. 

• Fufe B. 442. 

» Bnj Baai, (1896) 19 AU, 74. 


» Vide 8 442, sup. 

* Matuur Husain, (1919) 17 A. L. J. R 800. 

* Smban, (1881) 1 Weir 633. 

* (1875) 8 M. H. C. App. C, 1 Weir 632; 
^hanoom Bam, (1920) 3 U. P. L. R. (L.) 18; 

120 
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«or connived ivt any adultery or immorality on tlic part of his wife. It seems 
obvious that he would be wholly ignorant of wlmt was going on in his house and 
that, therefore, ho could neither consent to nor connive at the sarac.i 

Procedure.—Cognizablo—Warrant—Not bailable—Not compoundable- 
Triablc by Court of Session, Presidency Magistrate, or Magistrate of the first or 
second class, if theft was committed. If any other offence punishable with impri¬ 
sonment was committed, then bailable, corapoundablc, when permission is given by 
the Court before which the prosecution is pending and triable by any Magistrate- 
Triable summarily. 


House-trespass for commuting adultery^A Sfagistratc is right in refusing to 
convict when the husband dccHnca to complain. * But the omission of the husband 
to prosecute for adultery docs not absolve the prisoner from criminal liability under 

s. 457.3 

Charge.—The charge must charge the accused with committing house-trespass 
with intent to commit some specific offence punishable with imprisonment.* 

1 (name and office of Magistrate, etc.), hereby charge you (name of the accused) 
as follows:— 

That you, on or about the-day of-, at-, committed house-trespass 

by entering into (or remaining in) the building of AB used as a human dwelling 
(or for the custody of property), in order to commit the offence of—(or theft), and 
that you thereby committed an offence punishable under s. 451 of the Indian 
Pcual Code, and within my cognizance (or the cognizance of the Court of Session 
or the High Court). 

And I hereby direct that you be tried (by the said Court (t» eases tried by 
Magistrate omit these icords)] on the said charge. 

PunUhment.—As to the Frontier District, see s. 448. 

452. Whoever commits house-trespass, having made prepara¬ 
tion for causing hurt' to any person, or for ns- 
vaulting"- any person, or for wongfiilly restrain- 
hurt, .M.uit o r ing2 any person, or for putting any person in fear 
vv-roiigW rratomt. liurt. Or of assault, or of UTongfiil rcstraiiii, 
shall 1)0 puuislicd with imprisonment of either description for a 
term which may extend to seven years, and shall be liable to fmo. 

COMMENT. 


Section 451 prescribes pciorlty for house-trespass committed with intent to 
commit an oflcncc punisliable nrith imprisonment. In tliis way it envelops the 
provisions of tliis section. But the object of the legislature in enacting tliis section 
is to provide severer punishment where house-trespass is committed in order to 
c.auso J.urt, or to iissault, or to wrongfully restrain any person. 

1 ‘ Hurt.’_Sco s. 31b, siiprn. Where the accused entered the complainant's 

liouse’for the iiuriiose of beating his (accused’s) wife, who had taken refuge in it, 
it n us held that tlio beating not being justihablo, that is, lawful, the entry amounted 
to criminal tresiiass, and a conviction under this section was good.“ 

2. ’Assault.’—Sec 8.351, supra. 

3 ■ Wronglul reslriSnt.’—Sec 8 . 339, aupru. Where a man went sritli a 

forged" warrant of arrest into a house, and took away 900 of the inmates agaimt 

1 A-tu/icou JtuM, | 1 W 0 ) 3 U. 1 ’. L. iti'fU, „ ‘ -Oouut'”. ('«!) 16 B' ' 
fisrofr.”!.' nf c. ApV'^ti.'’'’' . ' • Xm,!,,adu. (m 2 ) ttvir (3ul 

* Bandhu, (1694) Or R. Xo. H of I8W, Edn.|, 3-P. 

Unrep- Cr. C. 669. 



prr«. 
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p.’i') 

hi^ will under llic antliority of bucJi warrant, he wa^ held puilty of Iiotnc*lrc'j'a'«<, 
by puttinp such pcr5on in fear of wrongful restraint under this section.* 

r n A c TI c E. 

Evidence.—Prove (1) that the accusctl committed house-trespass. * 

(2) That the same was committed after making preparation for cntisinp 
hurt or for nssaultinp, or for wrongfully restraining, some person ; or for putting 
some person in fear of hurt, assault, or wrongful restraint. 

The fact that the accused trcsp.s.sse<l into the shop for the purpose of nssnnltinp 
the complainant, is notaufTiciont to support a conviction under this section, though 
it is for a conviction under s. 448 * 

Procedure.—Copnirahle—Warrant—Not bailahic—Not compoundahlo— 
Triable by Court of Session, Presidency Magistrate, or Jlagistrate of the first 
or second class 

Chirse-—I (noHicfliJirf ojice of etc.), hereby charge you {name of 

Ihr occusnf) ns follows :— 

That you, on or about the-day of-, at——, committed house-trespass 

by entering into [or remaining in] the building of AB, used os n human dwelling, 
having made preparation for causing hurt, etc., to AB ; and that you thereby 
committed an offence punishable under s. 452 of the Indian Penal Code, and within 
my cognizance [or within the cognizance of the Court of Session (or the High Court)]. 

And I hereby direct that j'ou be tried [by the said Court (in casci tried by 
ilatjiftrate omit Ihae trorda)] on the said charge. 

Punishment .—\s to the Frontier District, see a 440. 

453. "Wliocvcr commits lurking house-trespass or bouse- 
runiHimcntioTto. 'ircaking, shall be punished \ritli imprisomnent 
king hoaHc.trmpAM of either description for a term wliich may extend 
or house-breaking. ycArs, and shall also be liable to fine. 

C 0 JI M E N T. 

Tills section pros'ides jicnalty for the offences defined in ss. 413 and 444. 

In all “ house-breaking ” there must be “ house-trespass ” and ui all “ house- 
trespass ” there must be “ criminal-trespass.” Unless therefore the intent neces¬ 
sary to prove the offence of criminal trespass is present, the offence of house-break¬ 
ing or house-trespass cannot be committed. 

‘ Offence,’ in this section, means a thing ]>uiushab!c under the Code or any 
special or local law (s. 40) 

English law.—According to English law to constitute liousc-hrcakuig there 
must be an actual or constructive breaking of some part of the house. 

The word ” break ” means— 

(а) The breaking of any part, internal or external, of the building itself, 
or the opening by any means whatever (including lifting, in the case of things kejit 
in their places by their own weight) of any door, window, shutter, cellar, tlaj), or 
other thing intended to cover openings to the house, or to give passage from one 
part of it to another, and getting down the chimney; 

(б) obtaining an entrance into the house by any threat or artifice used for 
that purpose, or by collusion with any person in the honac.* 

The word ‘ enter ’ fiieans the entrance into the house of any part of 
the offender’s body, or of any instrument held m his hand for the purpose of 

» 2CMndJl/oA«n.9irtrtr,(l86')) 12 W.R.(ft.) » Falir Chandra 38 & L. J. 161. 

* I • Stephen’s Dig of Cri.’^U, Art. 341. 

* I'Kfe 8. 442. 
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mtjmiiltttliiRJiiiyixTmnllillti! Iioiiw nr iit removing; nny ynah, Imt ihea not 
iiicIiKto tlio milrnnce of part of an instrument ii«(l to break tlio Iroaao open.* 
PIIACTICH. 

Evidence.—For lurking lioino-trCTpB.ii prove (I) that tlio accused cominittcd 
Jiouso'trcspaiw.* 

(2) Thnt the accu’^nd took prcco«tmns to concpo! lijo same. 

Tliat such concoftlmenl wns from some person wJio lind a rijjht to exclude or 
eject tlio accused from the builtlifig, tent, or vessel srliidj u*as tho aiihiectattho 
troapass. 

For Iiouso'hreaking prove (I) that the nccjised committed housc-trespnss.* 

(2) That the oHcctcd his entrance into thcliouso otauy jMjrtofit in any of 
tlicaix Trap mentioned in ». 4*10 ; or if he Tvasin tho hotiso or any part of it for the 
purpose of committing an offence, ho quitted it in any of those six Tvap. 

Pfocedure.—Cognizflblo—Warrant—Not bailable—Not compoundablo” 
Triablo by Presidency Slogbtrotc, or Jlngistrnle of the first or second class— 
Triable summarily,* 


Charge*—I (nnnie ntul ojftcc oj Maghtrair, cic,), hereby charge you {mine 
of the accused) as folIoTvs 

That j-ou, on or about the-day of-, at-—, committed lurking housc- 

treapaaa [or house-breaking) by entering mlo a building hejonging to AB and used 
ns a human dvrclling, ond that you thereby committed en offence punishable 
under s. 453 of the Indian Penal Code, and within my cognizance. 

And I hereby direct that you bo tried on the said chaige. 


PuBlshmeat.-—As to the Frontier District, see a. 448. 


454. ‘Whoever commits lurking house-trespass or house¬ 
breaking, in order to the committing of any offence 
Lurking h punishablc With imprisonment, shall be puuishecl 
imSng iiforfcMo "with imprisonment of either description for a 
commit 0 2««c o term Avliicli m»y extend to three years, and shall 
mptiaonmentr * also be liable to fiuc; and, if tlie offence intended 
to bo committed is theft, the term of the impn'son- 


W UU WlllUtIbWU 

ment may bo extended to ten years. 


COMMENT. 

The offence under this aoction is an aggravated form of tho offence described 
in the last section: the aggravation being the comznissioD of a« offeuco 
punishable with imprisonment. 

The latter portion of this section is framed to include the eases of house- 
trespassers, and house-breakers by niglifc, who have not only intended to commit, 
but have actually committed, theft.* 

The accused was seen leaving the house of one S and was seized on an outcry 
made by a female inmate of the house. He had on him jewels belonging to the 
female, which were ordinarily kept in an earthen receptacle in tho house. Tie tune 

was afternoon, before sunset. Upon these facts the District Magistmte comnefed 

the accused of “ lurking house-trespass by day for the purpose of <^ommittmg 
theft ” under this section. It was held that there was no evidence against tae 
accused of house-breaking, nor of the essential elcmont of lurking house-trespas?, 
that the offence committed by the accused was theft in a dwelling-house, ana 
that the conviction must be under s. 380. • 


* Stophen’s I>ig. of Cri. L., Art. 341. 

* r^«g.4i8. 

* Tide 6. 448. 

* Act I of 1903. 


‘Zor5««yA(J6&7)10AiI.14C. , . 

• XAm/a Xalitf, (ISSO) P. «• “ 
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PRACTICE. 

Evidence.—Prove (1) that thr accusocl committed lurking houso-tfcspass or 
liousc-brcakiiig.* 

(2) That lie did po in onler to commit an offence punishnWo with imprison¬ 
ment. 

Oudh Rule*—In charges under sa. 451 and 457 of the Indian Penal Code, the 
lurking house-trespass or housc-hreaking being first established, the intent to 
commit an ofTence on the part of the prisoner may be presumed, and it Js for him 
to rebut that jiresumption by showing that he entered the house for an honest 
purpose ; aiul if tlie jtrisoner be of bad character, or have no ostensible moans 
of livelihood, it may ho presumed that the offence when ho entered the house 
with the intention of committing it was theft, unless the circumstances themselves 
are such as to rebut that presumption or the prisoner prove the contrary-* 

Procedure.—Cognizahlo—"Warrant—Not bailable—Not compoimdabl^- 
Triablc by Court of Session, Presidency Magistrate, or Jfngistratc of the first or 
second class—Triable summarily.* 

Cbarse*—I (name and office of Magistrate, etc.), hereby charge you (name of 
the accused) ns follows 

That you, on or about the——slay of——, at-, committed lurking house- 

trespass, by entering into (or remaining in) a building belonging to AB, and used 
as a human dwelling, in order to the commission of an offence punishable with 

Imprisonment, to wit-, and that you thereby committed an offence punishable 

under s, 454 of the Indian Penal Code and within my cognizance [or within the 
cognizance of the Court of Session (or the High Court)}. 

And I hereby direct that you be tried [by the said Court (in cases tried bg 
Alnjistmtc omit these words)} on ibe sard ebatge. 

PunlJhinent*—As to the Frontier District, aee s. 448. As to Burma, see the 
Burma Laws Act. 1898, s. 4 (3) (b) and Sch. 11. 

455. Whoever commits lurking Iiousc-trespass, or house¬ 
breaking, liaving made preparation for causing 
Lutkitig^^ hoii«o* to any person, or for assaulting any person, 

brea^g or foi UTongfully restraining any person, or for 

paration for luirt, pitting anv pcTSon in fear of hurt or of assault 
" or of UTongful restraint, shall be punished uith 
imprisonment of either description for a term 
which may extend to ton years, and shall also be liable to fine. 

COMMENT; 

The relationship between this section and a. 453 is the same as that between 
83. 452 and 450. 

This section is similar to s. 458. The only difference is that this section deals 
with trespass committed by day: whereas a. 458 deals with trespass committed 
during night. 

PRACTICE, 

Evidence.—Provo (1) that the accused committed lurking house-trespass of 
house-breaking * 

» BS. 443, 445, 453. • Act I of 1803. 

* Circular Xo. 82 of 1865, Jmll Com., • TW# bs. 443, 445, 463. 

Oudh. 
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(2) Tim( (lo tliil so nf«T mBtinR prepamtion for causing hurt, or nssaiiltiair 
or wrongfully restraining some person, or for putting some person in tear ol hurt 
n^isatiU, or wrongful rostmint. ' 


Proccdure.-Cogniralile-Warronl-Not hailaWo-Not eompoimilaMe- 

Irinblp by Court of Sossion, or ProMtlonry Magi-itmto, or Mngistr.ati' of tho first 


Charge—1 (uoMir niiil ojtrt' nj Magistrate, ete.), lieroby clinrgc yow {nmne of the 
ns follows:— 

That \ ou oil or about tbe* ■ day of“ ■ , comniittcd lurking house* 

trespass (or house-breaking) by Mitering into (or unlawfully remaining in) the build* 
ing in the possession of AB and used ns a human dwelling (or for the custody of 
property) having made preparation for causing Imrt to the said AB (or for assault¬ 
ing any i>er8on nr for wrongfully restraining any person, or for putting any person 
in fear of hurt or assault or of wrongful restraint), and that you tijcrcby committed 
an olTenco puiiisliable under s. 455 of the Indian Penal Code and within my 
cognizance (or the cognizance of the Court of Session or the High Court). 

And I liCroby direct that you l>e tried fbj* the said Court (in raret tried by 
Magistrafe omit these irords)] ou the said charge. 

Punishment*—As to the Frontier District, see s. 4t8. 

456. IVlioovor, commits lurking liouse-trcspass by niglit, or 
, bouso-breaking by night, shnii bo punishoci ivith 
lurki“E'’'™ow»-taii- imprisonment of either description for o form 
paw nr hoitw-hreak- ivliicli may extend to three years, and sbnll also 

ins liy night. , 


COMMENT. 


’ ’* " •‘•'iblp under s. 453: but 

less the intent necessary 
ence under this section 
on creditors, broke open 
his property, for which 

• .. h/•••<^®-♦^c^pass by night Or house-breaking 

■ ■■ • • •'of the offence of rriminal trespass 


CASES.' 

Scalingla 'wall.—Effecting entrance into a house at night hy scaling a wall 
.amounts to house-breaking by night. •• , 

. Departure through a doorway,—The accused entered into a house at night and 
effected his departure with a vessel under his arm from the house after knocking 
down a person who stood in the doorway. It was held that the conviction hr house* 
breaking by night was good.® 


Entry to commit adultery,—Where a stranger, uninvited and without any 
ri"ht to be there, effected an entry in the middle of the night into the sleeping 

° . ’ * r -k-l-t.. C_t...M «..,l «yf,.a,a n,a nfff>rant 



* Jothnram Domy, (1878)*2 Mftd. 30. ' * Sotat Kattaj/nn, (1802) J \VcIr 630. 

* Kmda.l Ally, (ISGT.) 2 W. R. (Cr.) 65, 
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an intont ns was proviiJod for by this noction.* Tho ncrtisrci was found insido tho 
house of the coraplainnnt nt midnight, and his presence wns discovered by tlie wife 
of the complainant crying out thnt n thief was taking away her hnuKli (neck orna¬ 
ment). The evidence of the complainant clearly showed that tlio accused was not 
there with the consent or at the invitation or for the pleasure of the complainant. 
It was held thnt the accused was projwrly convicted under this section, it being for 
him to .show thnt his intention wns under the circumstances innocent.* 

In n case where it was proved thnt the accused wns found at night inside 
the complainant’s house where he had gone for the purpose of visiting the latter’s 
widowed daughtcr-in-law, a woman of loose character, with whose knowledge and 
consent ho had in all probability entered the room, it was held that the accused had 
l>een wrongly convicted underthissectionas he had none of the intentions necessary 
to constitute the offence described in a, 451 and eoiihl hanlly ha\ e had the intention 
of committing the offence described in s. 509.* 

PRACTICE. 

Evidence.—For lurking house-trespass by night prove (1) that the accused 
committed lurking house-trespass.^ 

(2) That the aame was committed alter sunset and before sunrise. 

For house-breaking at night prove (I) that the accused committed house¬ 
breaking. ® 

(2) That the same was committed after aiinsct and before sunrise. 

Procedure.—Cognizable—Warrant—Not bailable—Not corapoundable— 
Triable by Court of Session, Presidency Magistrate, or Magistrate of the first or 
second class—Triable .summarily. 

The splitting up of one aggravated offence into separate minor offences is 
prohibited, e g., a conviction for lurking house-trespass and theft under this 
section and s 3S0 instead of for lurking house-trespass in order to commit theft 
under s. 457.« 

A conviction under this section may be made even thougli the accused is charged 
with the commission of an offence under «. 457. * 

Chatje-—A conviction under this section is not bad for want of the specifica- 


the accused had ; it will be enough if it is shown that the intention must have been 
one or other of those specified in s 441. though it may not be certain which it was.® 
But if the accused pleads that his intention was an innocent one, it is for him to say 
what it was, as the burden of proving it is on him, the knowledge of that intent 
being specially within his knowledge * Where, howei'er, it appears that the accused 
has been prejudiced by the omission to frame a charge and to specify the intent, 
the conviction must be set aside and a re-trial onlered ** 


^ JCoilash Chandra ChaicTahariy, (1889) 16 
Cal. C57: Balmaland Ram v. Ohansamram, 
(1804) 22 Cal. 301; Prtmanundo Shaha v. 
Brindabun Chnng, (1805) 22 Cal 991; A'anib 
rra$ad Ourv, (1916) 44 Cal 358 ; Ram Rang, 
(1902) P. R. No. 18 of 1903; ilohammad 
Kasiniddin, (1925) 4 Pat. 459. 

/«Ari, (1900) 29 AU. 40; jl/a«o, (1916) 


cuiiuicia wiui^iouo; i i«eil' uoi, wiitcil Jajs 
down that entry into ft'houw with the object 
of committing adultery inll coa^titute tim 


offence though the husband alonecan prose, 
cute. Soo Bandhu, (1894) Unrep. O. C. C89. 
which also lays down that the omission of tha 
husband to prosecute for adultery does not 

- . 

* » lue H. 440, sup. 

* I’lrfe a. 445, ami. 

* RflUicAareiB KaUi, (1860) Bene. L R 
Sup. VoL 488, C W. R. (Cr.) 39. r. b. 

* KaraJt Pratad, (1916) 20 C. W. N. 107, 

* Baimahand Ram v, Oharuamram, sii . 

* /thft, f-up. 

*• JaJav JJahlon, (1920) 2 P. f* T. 140. 
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(2) That he did so after making preparation for causing hurt, or assauJfini? 
or wrongfully restraining some person, or for putting some person in fear of hurt 
assault, or wrongful restraint. ’ 


Procedure.—Cognizable—Warrant—Not 
Triable by Court of Session, or Presidency 
class. 


bailable—^Not compoundable— 

Magistrate, or Magistrate of the first 


' Cbarge—I {name and ofice of Mngigtrale, etc.), Ijereby charge you (name of the 

accused) as follows .'-t- j \ j 

That you on or about the-day of-, at-, committed lurking house- 

trespass {or house-breaking) by entering into (or unlawfully remaining in) the build¬ 
ing in the possession of AB and used as a human dwelling (or for the custody of 
property) having made preparation for causing hurt to the said AB [or for assault¬ 
ing any person or for wrongfully restraining any person, or for putting any person 
in fear of hurt or,assault or of wrongful restraint), and that you thereby committed 
an ofTenco punishable under s. 455 of the Indian Penal Code and within my 
cognizance (or the cognizance of the Court of Session or the High Court). 

And I hereby direct that you be tried [by the said Court {in cases fried h\j 
Magistrate omilthese «’ord«)3 on the s.aid charge. 


Punishment.—As to the Frontier District, see s. 448. 

' 456. Whoever', commits lurking house-trespass by night, or 
, house-breaking by night, shall be punished with 
lurting^hoSsVtiSs- imprisonment of either description for a term 
pass or houjio-breai!. which may cxtond to three years, and shall also 

ins l,y nisM. , 


■ COMMENT. 

Lurking house-trespass or house-breaking is punishable under s. 453; but 
when it is committed at night this section is applicalilo. Unless the intent necessary 
to prove the ofTonco of criminal trespass is present, the offence under this section 
cannot be committed Where the accused persons, execution creditors, broke ojyn 
the complainant’s door before sunrise with intent to distrain his property, for which 

, ^ T - .-I -- V.. V..»|.Jnrf 


CASES,* 

Scaling'a ■wall.—^Effecting entrance into a hoiiso at night by scaling a wall 
amounts to house-breaking by night * 

Dtpatlure through a doorway.—The accused entered into a house at night and 
effected his departure with a vessel under his arm from the house after knocking 
down a person who stood in the doorway. It was held that the conviction for hoasf- 
breaking by night was good.^ 

Entry to commit adultery.—Where a atrancer, uninvited and without any 
right to be tlifre, effected an entry' in the iruddle of the night into the sleeping 
apartment of n woman, a member of a respectable household, and. when an nttemp 
was made to capture him. used great violence in his efforts to makn go(Ml his esrap*.. 
it was held that the Court should presume that the entry had l>een marie with Riwh 

* JUknmm /iiroy, (187K) 2 3f«l. 30- • Kntiatjan, {IKOi) I Wtlr fiW. 

* .lUy. (IMVI) 2 W. R. ((f > frl. 
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an intent as was prov5dp«l lor b)* Ibis aection.* Tlic ncnuptl was found insidf* the 
lioupe of the roraplninnnt at midnight, and his presence was discovered by the wife 
of the complainant crying out that a thief was taking away her hniith (neck orna¬ 
ment). The evidence of the complainant clearly showed that the ncctised was not 
there with the consent or at tlie invitation or for the pleasure of the complainant. 
It was held that the accused was properly convicted under this section, it lieing for 
him to show that his intention was under the circumstances innocent.* 

In a case where it was prove<l that the accused was found at night inside 
the complainant’s house where he had gone for the purpose of visiting the latfer'.s 
widowed daughtcr-in-law, a woman of loose character, with wliose knowledge and 
consent he had in all probability entered the room, it was hold that the accused had 
lieen wrongly convicted under this section as he had none of the intentions necessarv 
to constitute the oflenec described in s. 451 and could banlly base bad tlie intention 
of committing the olTcncc described in s. 509.* 

rUACTICE. 

Evidence.—For lurking house-trespass hy night prove (1) that the nceiised 
committed lurking house-trespass * 

(2) That the same was coramittod after sunset and liefore sunrise. 

For house-breaking at night prove (I) that the aeciisecl committed house¬ 
breaking.* 

(2) That the same was committed after sunset and before sunrise. 

Procedure.—Cognizable—Warrant—Kot bailable—Not compoiindable— 
Triable by Court of Session, Presidency Xfogistratc. or Magistrate of the first or 
second class—Triable summarily. 

The splitting up of one aggravated offenee into separate minor offences is 
prohibited, e j;. a conviction for lurking house-trespass and theft under this 
section and 8 instead of for lurking house-trespass in order to commit theft 
under 8. 457 • 

A. conviction under this section may be made even though the accused is charged 
with the commission of an offence under a. 457-* 

Chstte.—A conviction under this section is not bad for want of the spccifica* 
tion of the intention m the charge, but one unders 457 cannot be sustained without 
such specification In a charge under the former section, though a guilty intention 
must be proved, it is /.f . 

the accused had, it • ' • 

one or other of those 

But if the accused pleads that his intention was an innocent one, it is for him to say 
what it was, as the burden of proving it is on him, the knowledge of that intent 
being specially within his knowledge ’ Where, however, it appears that the accused 
has been prejudiced by the omission to frame a charge and to specify the intent, 
the conviction must be set aside and a rc-tnal onlered 


• Jioilash Chandra Chahrabarly, (1S$9) 16 
Cal. 657: Balmahind Ram v, Ghamamram, 
(1894) 92 Cal. 391; Premanundo Shaha ▼. 


offence though the husband alonecan prose¬ 
cute. Soo Bandhu, (1894) Unrep. Cr, C. CS9, 
which also lays doim that the omission of the 
husband to prosecute for adultery does not 

S; 


down that entry into a house with the object 
of committing adulter} will constitute this 


* I Me a. i-io, sup. 

* Tide 8. 445, sup 

* Ramhfxmn Kmrt, (1866) Bene L R 
Sup. VoL 488, 0 W. R. (Cr.) 3D. p, b. 

» ^oraft Prasad, (1916) 20 C. \V. N. 107, 

* BalmalaTid Ram v. Ohansamram, m/-. 

* /sAn, »np 

*• Jadav ifahton, (1920) 2 P. I,. T. 140. 
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(2) TJ.nt ho iliil m nttw mal-ing preparation for ca,„ing hurt, or nssanltinc 
or ivroiigfullj- restraining some parson, or for putting some parson in fenr of hurt 
n'lsaiilt, or wrongful restraint. ' 


Procedure.—Cognij-nltle—^Warrant—Not 
Trinhle by Court of Session, or PresWency 
class. 


liailablo—Xot compoimdable— 

Jrngisfrnfo, or ^fagisfrate of the first 


Charge—I (uouie nmf offtoe of etc.), hereby charge you (name of the 

ncnincd) as follows ^ ^ \ j 

That you on or nLouf the-tfay of-, at--, committed lurking house- 

trespass {or house-breaking) by entering into (or unlawfully remaining in) the build- 
ing in the possession of AB and used as a human dwelling (or for the custody of 
property) having made preparation for causing hurt to the said AB (or for assault¬ 
ing any person or for wrongfully restraining any jierson, or for putting any person 
in fear of hurt or assault or of wrongful restraint), and that you thereby committed 
an o/fenco punishable under a. ^55 of the fndiau Pcnaf Code and within my 
cognizance (or the cognizance of the Court of Session or the High Court). 

And I hereby direct that you lie fried fby the said Court (iVi coses tried bij 
MffffiJitrate omit these ironh)] on tlie said charge. 

Punishment.—As to tiie Frontier District, see s. 448. 

456. WHoever, commits lurking house-trespass by night, or 
Jiotiso-breaJving by' night, shall be punished ^nth 
Jurtog SViKS' imprisonment of cither description for a term 
pas8 or jioiwo.break. which may cxtend to three years, and shall also 

ing by nigbt , ■ . 


■ COMMENT, 

T.,*Wnfl house-trespass or house-breaking is punishable under s. 453; but 


they were convicted on a cuargcoi luiMiig - ..j ^ 

by night, it was held that as they wore not guilty of the offence of criminal trespas'' 

they could not be convicted under this section. ^ 

CASES.* 

Scaling/a -wall.—^Effecting entrance into a bouse at night by 80.1110" a wall 

amounts to house-breaking by night.*. . , 

Departure through a doorway.—The accused entered into a bouse at night and 
effected his departure with a vessel under Ins arm from the house after knocking 
down a person who stood in the doorway. It was held that the conviction for house¬ 
breaking by night was good.® 

Entry to commit adultery.—Where o stranger, uninvited and without any 
right to be there, effected an entry in the middle of the night into the sleeping 

..-if.*.. ^ member of a respectable household, and, when an attempt 

. • . . . • - ; 

■ • . . ■ • cl* 


1 Jothnrttm Davny, (1878) 2 Jfad. 3a • * ^ofai Katiayan, (IS02) I Wdr Ono. 

* Emda<l Ally, (ISO.-)) 2 W. R. (O.) 03. 
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an int<'nt an was provided lor liy iVm section.' The accused was fonnd inside the 
house of the complainant at mi<lnight. and his presence was discovered by the wife 
of the complainant cr}-ing out that a thief wo-s taking away her hnn*h (neck orna¬ 
ment). The evidence of the complainant clearly showed that the accused was not 
there with the consent or at the invitation or for the pleasure of the complainant. 
It was held that the accused was properly consncled under this section, it lioing for 
him to show that his intention nas uniler the circumstances Innocent.* 

In a case where it was proved that the accused was found at night Inside 
the complainant's house where he had gone for the purpose of visiting the latter’s 
widowed daughtor-in-law, a woman of loose character, with whose knowledge and 
consent he had in all prohahility entered the room, it was held that the accused had 
l>een wronglv convicted under this section as he had none of the intentions necessary 
to constitute tlie offence described ins. 451 and coiih! hardly have had (he intention 
of committing the offence described In a. 509.* 

PRACTICE. 

Evidence.—Por lurking house-trespass hy night prove (1) that the accused 
committed lurking house-trespass.'* 

(2) That the same was committed after sunset and liefore smiriso. 

For house-breaking at night prove (I) that the accused committed house¬ 
breaking.® 

(2) That the same was committed after sunset and before sunrise. 

Procedure.—Cogniznblo—Warrant—Kot bailable—Not compoiindable— 
Triable by Court of Session, Presidency Magistrate, or Magistrate of the first or 
second class—Triable summarily. 

The splitting up of one aggravated offence into separate minor offences is 
prohibited, ej.a conviction for lurking house-trespass and theft under this 
Bcctionands instead offorlurking house-trespassm onlcr tocommit theft 
under 8. 457.* 

A conviction under this section may be made even though tlio accused is charged 
with the commission of an offence under s. 457. * 

ChM|«.—A conviction under this section U not bad for want of the spccifica- 


the accused had, it will be enough if it is shown that the intention must have been 
one or other of those specified in s. 441, though it may not be certain which it was. ® 
But if the accused pleads that his intention was an innocent one, it is for him to say 
what it was, as the burden of pronog it is on him, the knowledge of that intent 
being specially within his knowledge * Whore, however, it appears that the accused 
has been prejudiced by the omission to frame a charge and to specify the intent, 
the conviction must be set aside and a re-trial ordered 


• Koilath Chandra CAafcroiarly, (18S9) 16 
Cal. 657; Balmalxtnd Bam v. Ohan$amram, 
(1894) 22 Cal. 391; Premanundo Skaha ▼. 


* Ishri. (1906) '29 All.' 46; JIulla, (1916) 


down that entry mto s hoa^e with the object 
of committing Adultery will cna'^titute tim 


offence though the husband alonecati prose¬ 
cute. Soo Bandhu, (1894) Unrep. Ci. C. 689. 
which also Jays down that the omission of the 
husband to prosecute for adultery does not 
abtolTe the accused from criminal liability. 

» Laj}€ Bam, (1898) P. B. No, 12 of 1898; 
3IMhi Bam, (1910) P. L. R. No. 00 of 1919. 

* Vide a, 443, aup. 

* ride a, 445, sup 

* Rameharan Kaxri, (1866) Ben<». L R. 
Sup. VoL 488, 0 W. R. (Cr.) 39. f. b.* 

» Karalt Prasad, (1916) 20 C. IV. N, 107, 

* Balmakand Ram r. Ohansamram, sii •. 

* Ithri, mip 

»• Jadav Mahton, (1920) 2 P. I* T. 140. 
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(2) That he did so after making preparation for 
or wrongfully restraining some person, or for putting 
assault, or wrongful restraint. 


causing hurt, or assaulting, 
some person in fear of hurt, 


Procedure.—Cognizable—Warrant—Not 

Triable by Court of Session, or Presidency 
class. 


bailable—Not compoundable— 

Magistrate, or Magistrate of the first 


• , Charfe-—I (name and office of Magistrate, etc.), hereby cliaroe you (name of the 

neemea) as follows:—^ ^ j \ j 

That yon on or ahont the-,Uy of-at--, committed Inrhing honse- 

trespass (or house-breaking) by entering into (or unlawfully remaining in) the build¬ 
ing in tbe possession of AB and used as a human dwelling (or for the custody of 
property) having made preparation for causing hurt to the said AB (or for assault¬ 
ing any person or for wrongfully restraining any person, or for putting any person 
in fear of hurt or,assault or of wrongful restraint), and that you thereby committed 
an offence punishable under s. 455 of the Indian Penal Code and within my 
cognizance (or the cognizance of the Court of Session or the High Court). 

And I hereby direct that you be tried [by the said Court (in cases Iried by 
Mayistrnte omit these words)] on the said charge. 

Punishment.—As to the Pronrier District, see s. 448. 

' 456. 'Whoever' commits lurking house-trespass by night, or 
, . liouso-brenking by night,, shall be pimishod witli 

fcrKivg KVta. imprisonment of either descrijjtion for a term 
piM m iiouso.tniat. which may extend to three years, and shall also 

tag by nigbt. , 


COMMENT. 

’ ” ■ mishable under s. 453; but 

Unless the intent necessary 
he offence under this section 
cannot bo committed, Wlierc the accused persons, execution creditor.^, broke open 
the complainant’s door before sunrise with intent to distrain his property, for wliicli 


CASES.’ 

Sc&ling'a ’wall.—^Effecting entrance into a bouso at night by scaling a wall 
amounts to hou«e-brcaking by night.- 

Departure through a doorway.—The accused entered into a house at nigbt and 
fiffeeted his departure with a vessel under his arm from tlie house after knocking 
down a person who stood in the doorway. It was held that the conviction for house¬ 
breaking by night was good.’ 

Entry to commit adultery.—Where a stranger, uninvited and without any 
right to tie there, effected an entry in the middle of the night into the sleeping 
npartment of a woman, a member of a respectable household, and, when on 
wa«s made to capture him, usejl gn*at violence in his efforts to make good hU e-'cape,, 
it was held that the Court should presume that the entry had l»een made withsufl* 


» JUkftTxim D-xrtit,, (IR78) S Mfc«L 30. ' 

* ritula l Ally, (IM.'.) 2 W. It, ((>.) CS. 


* .S<Jni Knttayau, 1 WcU fi"0- 
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absolve the acc»'e(l from criminal iiability ttmler this section.' Where, on a 
charge wncler tins section, it was provctl to iho satisfaction of the Court that the 
accused did enter the complainant’s hmisc in order to have sexual intercourse with a 
woman whom he knew was the wife of the complainant, and further that ho did so 
without the husband’s consent, and the accused was convicted, it was held that the 
conviction was proper. It was not necessary that the complainant should bring a 
specific ebarpe of adultery.* 

1* K A C T I C E . 

Evidence.—Provo (1) that tbe accused committotl lurking housc^trespass by 
night,* or house-breaking by night.* 

(2) That the same was committed to commit theft, or an offence punishable 
with imprisonment. 

Procedure.—Cogniiable—Warrant—^Xot bailable—Xot compoundable— 
Triable by Court of Session, Presidency Maghtratc, or magistrate of the first or 
second class—Triable summarily. 

An attempt to commit an offence under this aectioti is punishable under s. 511 
.and not under Chapter XII or XVII of the Code. * 

A charge of housc-trespa.ss with intent to commit adultery con be entertained 
without a complaint b}* the husband or person having care of the woman.® 

Separate eonTicUoni.—An accused person was convicted of house-breaking 
by night in order to commit on offence (mischief and assault) and also under ss. 426 
and M2 for the offences of mischief and assault and punished separately for each 
offence. It was held that the sentences were legal ’ For further cases, see Com* 
ment on a. 71. 

Offences committed la the same ttansactloo.—Where offences under this section 
and 8.3S0 arc committed in one transaction, it is very desirable that formal 
convictions under both sections be recorded, in order tliat, if the accused suhsc* 
qucntly commits auotlicr theft, technical difficulties may not arise.® 

Ci'S'v*—T« ...V.. ^0 which 

• • • • IS night and of house- 

trespass in respect of the same acts, it was held that the second head of the charge 
was superfluous, inasmuch as it involved the same intention substantially as the 
first, which intention ought not to be applied to support two different charges • 

The charge should run thus ;— 

I o_^cc of Magislrafe.ctc.), hereby charge you (name o/Me occuserf 

as follows:— 

Th-‘..i-.-wt- t . , . . .. 

trespasi . ■ . • ' 

ing to / , ' . ■ . ■ • ■ ■. . ■ ■ ■ 

hour of ■ • • ■ , 

imprisonment, to wit the offence of-; and that you thereby committed an 

offence punishable under s. 457 of the Indian Penal Code, and within my cogni¬ 
zance [or within the cognizance of the Court of Session (or the High Court}]. 

And I hereby direct that you be tried [by the said Court [in cases tried by 
Magistrate omit these icords)] on the said charge. 

Punishment.—As to the Frontier District, see a. 448. 


' ‘ " ' ' , '' ChaUtr 

r -HI,-lou.sup. 

* Vidt 89, 446, 456, sup. 

• nanam, (1907) T. It. \o. 17 o! 1907 
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• Suhz ail, (1876) P. R. No 2 of 1877; 
Bandhu, sup. 

• Nxriehan, (1888) 12 Msd. 36. 

• Nga Pan Bu, (1003) 2 B. L. T. 10; see 
also, Sheoblujjan 4Air, (1920) 2 P. L. T. 125. 

• Khandu, (1880) Cr. R. No. 60 of 1886, 
Unnp. Cr. O. 302. 
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The clmrgfl rIiouIiI run na followa 

as «'*"*rgc you (name 0 /lie accused} 

That you, on'or about the-——day of—at-~, committed larking house- 
trespasR by night [or hoiwe-breaking by night] by entering into the bnilding belong- 
ingtc .’ — ’- 

hour , 

of the 

the Court of isORsion (or the iligh Court)]. 

And I hereby direct that you l>c tried by the snid Court (tn cases tried by 
Magistrate omit tlese irords) on tl>e said charge. 

Punishment.—As to Iho Frontier District, sec s. 4-18. 

457, Wiioevor commits lurking house-trespass by night, 
Lurkinp iiow^c-- 0^ ItoiiRc-brcftking by niglit, in orrior to the com- 
or Jiowap. mittiiig of any ofTcuce punishable with im- 
in^oXr (o^commit prisoiimcnt, shall be punished with imprisonment 
otjenco puHiUiditi® of either description for a term whicli may ex- 
with imprisonment. ycftrs, and sliftll also be liable to fine; 

and, if the ofTenco intended to be committed is theft, the term of 
the imprisonment may bo extended to fourteen years. 

COMMENT. 

The offence under tliis wetion is an aggravated form of the offence described 
in the last section. 

“To support a conviction under s. 457.,.it is necessary to prove that the 
lurking liouse-trcspass by night or house-breaking by night was committed * in 
order to the committing of any offence punishable with imprisonment*; but the 
criminal intention which is thus made the essential element of the offence can, 
generally speaking, only be inferred from the circumstances of the case, and it is 
from those circumstances that the Court trying an offender must find whether the 
intention to commit some such offence as is contemplated by the section is made out. 
or not.’’^ 

CASES. 

' Where the door of a shop was found broken open, it was held that the convic¬ 
tion should have been for house-breaking by night, and not simply lurking hou«c- 
tresp.ass by night. * 

A, with a view to support a fraudulent claim of title to a house, broke into it 
at night during the teinporary absence of the owner, assaulted the owner's servant 
who was in charge of the house, and took forcible possession of it. It was held that 
A was guilty under this section as he intended to uso criminal force to the servant 
in possession and, therefore, intended to commit an offence. ^ The accused, a 
pre^dous convict, made his way into an open thorned enclosure in which goats and 
sheep were kept. He was disturbed and therefore ran away. It was held that on 
these facts the accused could not be convicted ot lurking house-trespass under 
this section but only of attempted theft under ss. 379 and 511.^ 

Adultery.—Where the accused was convicted of an offence of house-breaking 
by night with intent to commit adnltery, and the complainant, the owner of the 
house, not being the husband of the woman with whom the adultery was to he 
committed, and the accused not intending to commit any offence except odulterjV 
it was held that the omission of the husband to prosecute for the adulter)’ did not 

* Pof Rattigan, J.. jn SUr Singh, (1883) > StllamuAu v. PaRamtrMK, (IPH) 55 jr«d. 

P.K. No. 14 of 1883. ISO. „ 

» X«tnmm Bousn, (1865) 4 \V. It (Cr.) 10. • Ohasita, (1018) V. R. No. 13 of 101®- 
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absolve the accnvcl from criminal liability timlor this section.* ^Vherc, on a 
charge under thi^ section, it vra^ proved to the satisfaction of the Court that the 
accused did enter the complainant’s bouse in order to have sexual intercourse with a 
woman whom he knew was the wife of the complainant, and further that he did so 
without the husband’s consent, and the accused was convicted, it was held that the 
conviction was proper It was not necessary that the complainant should bring a 
specific charge of adultery.* 

I'KACTICE. 

Evidence.—Provo (1) that the accused commtttc<l lurking housc-trespass by 
night,* or house-breaking by night.* 

(2) That the same was committed to commit theft, or an offence punishable 
with imprisonment. 

Procedure.—Cogmeable—Warrant—^Not bailable—Not compoundable— 
Triable by Court of Session, Pre.stdency Magistrate, or Magistrate of the first or 
second class—Triable summarily. 

An attempt to commit an offence under this section is punishable under s. 511 
and not under Chapter XII or XVII of the Code.* 

A charge of house-trespass with intent to commit adultery can be entertained 
without a complaint by the husband or person having care of the woman.* 

Separate conTlctlons.—An accused person was convicted of house-breaking 
by night in order to commit an offence (mischief and assault) and also under ss. 426 
and 352 for the offences of mischief and assault and punished separately for each 
offence. It was held that the sentences were legal.* For further cases, see Com¬ 
ment on 8 . 71. 

OtTeaecs committed In the same transaction*—Where offences under this section 
and 8 .3S0 arc committed in oue transaction, it is ver^’ desirable that formal 
convictions under both sections be recorded, m order that, if the accused subse¬ 
quently commits auothcr theft, tcciim'cal difficulties may not arise.* 

Charge—In drawing up a charge the offence intended with a view to which 
trespass was committed should be entered in the charge. 

Where the accused was convicted of house-breaking by night and of house- 
trespass in respect of the same acts, it w'os held that the second head of the charge 
was superfluotu, inasmuch as it involved the same intention substantially as the 
first,‘ • > different charges * 

1 ” ’ , u {name of the accused 

as follows •— 

Tb-*- .-i--.. *t.- - . r . 

trespass • 

ing to / ! ■ ... 

hour of • 

imprisonment, to wit the offence of-; and that you thereby committed an 

offence punishable under s. 457 of the Indian Penal Code, and within my cogni¬ 
zance [or within the cognizance of the Court of Session (or the High Court)]. 

And I hereby direct that you be tried [by the said Court (in coses tried by 
Magistrate omit these teords)] on the said charge. 

Punishment.—As to the Frontier District, see a. 448. 


* Bandhu, (1891) Cr. K. Xo. 11 o! 18W, 
Unrop. Cr. C. 680. 

Chatttr 


• Sabz All, (1870) P. R. Xo. 2 of 1877; 
Bandku, sap. 


Ij see 

125. 
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[chap. SVIL 


, Wblpp!ng.-^In tJic ca«o of a conviclion of ottempting to coramit houfe%ealc- 
iog oyjnighfc with intent to commit theft, a gentence of whipping was nnnnilcd as 
bcrngiUegal.* ^ ” 

458. Wiioover commits lurking lioimc-trofjpaas by ^night, 
or bowso-bTcaking by niglit, having matlo prepara¬ 
tion for causing fiurt* to any person, or for 
ftssauUing- any person, or for wrongfully tc- 
straining" any person, or for putting any person 
in fear of Kurt, or of assault, or of wrongful re¬ 
straint, shall bo pimi.slio(l with imprisonment of either description 
for a term which may extend to fourteen yenr-s, and shall also be 
Hahle to fine. 


Jiiukinp hftunc- 
fnMpa«'* or iiaii'r- 
brpiiking by nfplit 
nftrr prrpamtlnn for 
hurt, n««auU 
wro?ig{u} iTKtrnliJt. 


C 0 Jf JI E N T 

This section is analogous to as. 452 and 455. It only applies to the house¬ 
breaker who actually has himself mado preparation for causing hurt to any person, 
etc., and not to hi<< companions os w'«H who themselves have not made such 
preparation.® 


1. * Haring made preparation for eaualng hurl. *—See s. 310, aupra, as to the 
driinitjon of ‘ hurt.’ 

2. ' Assault.*--See a. 351, supia. 

3. * Wrongful resiraint ’—See a. 335, supra- 

PBACTICE. 

Eridenco.—Provo (1) that the accused committed lurldng house-trespass by 
night* or house-breaking by night.* ■ ' 

(2) That he did as above after having made preparation for cauaing hurt; or 
for assaulting, or for wrongfully restraining some person, or for putting some one 
in fear of hurt, assault or wrongful restraint. 

Procedure.—Cognizablo—-Warrant—^Not bailable—N’ot compoundable— 
Triable by Court of Session, or Presidency Magistrate, or Magistrate of the first 
class. 

. 5 

Charge*—Sec s. 457, infra. 

Punishment—As to the Frontier District, see s. 448. 

459. Whoever, whilst committing lurking Jioiise-trespass or 
houae-hreaVmg, causes grievous hurt' to auy 
GrioTOiH hurt person or attempts* to cause death or grievous 
h u • r ),OTt to aiTV person, shall be punished with trans- 
portation for' life, or imprisonment of either 
hoa^e-breakinff. description for a term which may extend to 
ten years, and shall also be liable to fine. 

COMMENT. *' 

The ofience under this section is on nggrayated form of the olJonce dosenbed 
in the lastficctioa. 

Scope.—This section and ». 460 provide for a compound oSenw, the 
ing incident of which isthat cither a ^ InrktDg honso-trespas.'i * or honse-broa g 


1 Yella ra^ad Parahia, (1666) 3 B. H. a * Tt* a. U4. 
(Cr. a) 37. • 

t Ghulam, (1923) 4 Lafa. 399 
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must have been complete^ order to make a person who accompanies that 
ofience either by causing grievous hurt or attempt to cause death or grievous hurt ^ 
responsible under those sections The sections must be construed strictly, and 
they are not applicable where the principal act done by the accused person 
amounts to no more than a mere attempt to commit lurking house-trespass or 
house-breaking.^ The accused one early morning were disturbed by a watchman 
while engaged in making a hole in the wall of the house of the complainant. 
Immediately upon being so disturbed they attempted to make their escape, one of 
the accused firing oS a pistol and the other two attempting to prevent their 
apprehension by using tbeir sticks. The first accused was convicted under this 
section and the two others under s. 460. The former Chief Court of the Punjab 
quashed the conviction under these sections and recorded them under ss. 452 
and 511.2 

1, ‘Grievous hurt.’—The grievous hurt must be caused, or the attempt 
must be made, during the time that the house-breaking is being committed, and 
not after that offence js completed, and the offender has left the premises. ® For 
the meaning of the term ‘ grievous hurt,’ see s. 320, supra. 

2. * Attempts.’—See a. 611, tnfra. 

Premeditation to cause hurt, etc., not essential.—If in the commission of the 
lurking house-trespass or house-breaking a personal injury of the kind here 
mentioned is caused or attempted to be caused, it is immaterial that it was without 
premeditation and sudden.^ 

PRACTICE. 


Evidence.—Prove (1) that the accused committed lurking house-trespass* 
or house-breaking. * 

(2) That he caused grievous hurt, or attempted to cause death or grievous 
hurt, to some person. 

(3) That ne did as above whilst engagcdincommitting lurking house-trospass 
or house-breaking. 

Procedure.—Cognizable—Warrant-—Not bailable—Not compoundablo— 

Triable by Court of Session. 

Charge.—I (name and o£icc of Magistrate, etc.), hereby charge you (name of 
the accused) as follows 

That you, on or about the ■ -day of- , at-, while committing larking 

house-trespass or house-breaking caused grievous hurt to AB (or attempted to 
cause the death of AB or grievous hurt to AB) and that you thereby committed 
an offence punishable under s. 459 of the Indian Penal Code, and within the 
cogmzanco of the Court of Session (or the High Court). 

And I hereby direct that you he tried by the said Court on the said charge. 

Punishment.— Ab to the Frontier District, see s. 448. 


460. 


AU parsons jointly 
concerned in lurking 
hoQse-trrapass o r 
hotue-brosking b y 
night pumshable 
where ilestU or 
giicTOus hurt caused 
by one of them. 


If, at the time of the committing of lurking house-tres¬ 
pass by night or house-breaking by night,* any 
person guilty of such offence shall voluntarily- 
cause or attempt* to cause death* or grievous 
hurt* to any person, every person jointly concern¬ 
ed in committing such lurking house^trespass 
by night or house-breaking Ijy night, shall be 
puiushed with traasportation for life, or with 


• 5L 4 ?!. 40T. 

• rides. 443, lup. 

• riif<r.445,iup. 
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imprisonment of eitljcr dcscri|>tion for n ternj which may evtead 
to ton years, and shn]} n)so he HnWc to fine. 


C03IMJ3NT. 

This section {jenls with the constructive linhility nf persons jointlj'conceracd 
' . ■‘ ‘ ho«5c*hrcokjn;r by ni^ht in the course of 

I : »18 committC(L Jt is immaterial who causes 
'' :eraon jointly concerned in committing such 

«of/se-fr«fpass or hotise-6rcfl^*inp aimlt bo nunfshetf rn tfic manner provitfcd in tfie 
section.* 

This section rrhen read irifhss. 'litiancl 44} clcmancfs that the offence of hoose- 
hreaking shall have been complctci! to bring an offender mthin its terms. Tie 
accusetl must bo ''guilty of such offence/' viz., hDnsC'breairing hy night Tie 
accused and another jxjrson attempted to break into s house by nignt (or the pn^ 
poso of committing theft, and were interrupted by (ho inmates, one of whom was 
kiHed by one of the accused. There wa.8 no evidence to show which of the accused 
caused the death, ft was held that the accused could not be panished with trans- 
portflfion for fife as the offeuco of house-breaking was attempted only and not 
committed. 2 

1. 'Atthe time of the committing of,. .bouse*breakiog by night/—Thisexptes- 
sioa " is to some extent vague, but.. .it must bo limited to the time during which 
the criminal trespa.«s continues which forms an element in house-trespass, which 
is itself essential to liousc-breakmg and cannot be extended so as to include any 
prior or subsequent time."* The acensed broke into the house of one T at night 
wth intent to commit theft, armed with deadly weapons, left the ho’^ oa an 
alacm being raised and in the courtyard stabbed R who tried to seize them, 
luiunag ium so (hat he died fateroa. Theyvrero pursued and capfcored. ft 
was held that as the stabbing was done after the house-hreaTang was complete 
this section did not apply, but that the accused were guilty o! offences under 
88. 457,458 andSSQ.^ The accused was one of a patty of four men who broke into 
the house of the complainant by night and, being discovered, were running away 
when a neighbour caught hold of the accused whereupon some of his companions 
inflicted certain injuries upon the neighbour of which he died on the spot. 

held that this section was not applicable as the offence of house-breaking by night 
had been completed when the neighbour arrived on the scene. ^ 

A man who, in the commission of lurking house-trespass by night, voluntany 
attempts to cause grievous hurt to the owner of the house who tries to capture 
him, is punishable under this section and not under ss. 457 and 324.® 

2. * Voluntarily/—See a. 39, stfpro. 

3. * Attempts/—See s. 611, in/ra. 

4 . * Death. *—See s. supra. 

5. ‘ Grievous hurt/~See 8,320, SMpm. 

PRACTICE. f’"" 

Evidence.—Prove (1) that the accased committed lurking house-trespass by 
nightor house-breaking by night.® , 


* Oiaiur, (1911)8 A L. J. A. 574. 

» SaiJIudin. (1874) V. K, Ko. 16 oi 1814; 
Joteala Siftffh, (18&0) P. It. No. i$ oi 
explsioed in Vmar Din, (1891) P- R. No, 12 
ol im, 

» Pi!»r Piowden, J., in Ja^r. (1881) P. ft. 


to. i at 1882. . _ , 

‘ St4Ita»I,(Wl6iP- K.io. STofifW 
> IMammJ, (IS;'),'! 


' rV* ». •«<, TOP' 
• ViJeB. 
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(2) That li(* caii«<’(l, or ntt'Mnptotl to cAiiw, dcnth or grievous hurl.* 

(3) That he did os above whilst cngagerl in committing lurking house* 
trespass by night or house-breaking by night. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundablo— 

Triable by Court of Session. 

Chitre.—I (name oud office oj Magistrate, etc.), hereby charge you (name of 
the aanised) as follows .— 

That you, on or about tlie-day of-, at-, jointly with certain other 

|)erson, to srit-. committed lurking house-trespass by night [or house-breaking 

by night] by entering into the building belonging to AB, and used as a human 
dwelling, and that one of the said persons, to wit—, at the time of committing 
such offence voluntarily caused [or attempted to cause] death [or grievous hurt] 

to-, and that j'ou thereby committed an offence punishable under s. 460 of the 

Indian Penal Code and within the cognizance of the Court of Session (or the High 
Court). 

And I hereby direct that you be tried by the said C^urt on the said charge. 

Pnabhment—As to the Frontier District, see s. 448. 

46t. Wliocver dishonestl}*,* or \ntli intent to commit mis¬ 
chief," breaks open or \mfastens any closed rc- 
which contains or whicli he believes 
SntaSg^perty! to Contain property, shall be punished with im¬ 
prisonment of either description for a term whicli 
may extend to two years, or witli fine, or with botli. 

0 0 M H E N T. 

This and the follouing section provide for the same offence. As soon os the 
receptacle is broken open or unfastened the offence is complete. 

1. * Disbon«sUy.*“-Soo s. 21, supra 

2. * Mischief.’—See s. 425, supra. 

3. * Receptacle.’—This may include not only a room, a part of a room or 
closet, etc., hut a box or closed package.* 

T, being an inmate of his uncle’s bouse, broke open a chest and took out pro- 
jerty from it. He was con\*icted of an offence under s. 457. It was held that he 
ould not properly he convicted under that section, but should have been convicted 
"ndcr this section and s 378.* 

PRACTICE. 

Evidence.—Prove (1) that the recoptacio was closed or fastened. 

(2) That it contained property, or that the accused believed that it con- 
laiiied property. 

(3) That the accused broke open or unfastened it. 

(4) That he did so dishonestly, or with intent to commit mischief. 

Procedure.—Cognizable—Warrant—Bailable—^Not compoundabic—Triable 

by Presidency Magistrate, or Magistrate of the first or second class. 

Charge*—I (noiiic and ojice of Magistrate, etc.), hereby charge you (name 
of the accused) as follows .— 

That you, on or about the - day of-, at-, dishonestly [or with intent 

to commit mischief] broke open [or unfastened] a certain closed receptacle, to wit_ 

which contained [or which you believed to contain] certain property, to wit_• 

« See i\*ur Dad and FaUa, (1919) 1 I.. L J. » M. & M. 408. 

252. » Tasvduh Bossein, (1874) 6 N. W. p. 301. 
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nnd t)jotj-ou thereby committed onoffcmopsinMiaHe under s. 461 o! the IndM 
PonftI Code tmd within my cognizance. 

And I hereby direct that yon bo tried on the said charge, 

463. Whoovor, boing entrusted witli any closed receptacle 
j>onisiaMt lor Or n’hicli he believes to contain 

some oiicnce irbcn propcrtj , tvithout having authority to open the 
committed same dishonestly, or ivith intent to commit mis- 

chief, broaks open or unfastens that receptacle, 
shall bo punislicd with imprisonment of cither de¬ 
scription for a term which may extend to three years, or irith line, 
or tvith both, 

COMMENT. 

This ficetion deals vfith the samo oflence as is pnmsbable under the preceding 
section. Tim punishment under it is higher os there is a breach of trust on the part 
of the person to whom the recepUtchu entrusted. 

PRACTICE. 

Evidence.— Provo points (1) to (4) os for s. 461; end inrthor ; — 

(5) That the accused was entrusted with such reeeptaclo. 

(6) That ho was so entrusted with it, in a dosed or unfastened state, 

(7) That he had no authority to open the same. 

Procedure.— Cognirahlo—Warrant—Bailable—Not compoundable—Triable 
by Court of Session,'Presidency Magistrate, or Magistrate of the first or Bccond 
class. , 

Charge-—1 (name and ojice of Ma^islrale, etc.), hereby ebargo yon Ihowc dJ 
the accused) as follows :— 

That you, being entrusted with a certain closed receptacle, to wit-—, whicn 

contained Cor which you believed to contain] certain property, to wit-on or 

about the——day of-, at-, dishonestly for with intent to commit mischwO 

broke open for unfastened! the said recoptacle, without having authority to open 
the same ; and thereby committed an offence punishable under s, 462 of the Icoiau 
Penal Code, and within luy cognizance [or within the cognizance of the Court ot 
Session or the High Court], ^ ^ 

And I hereby direct that you be tried [by the said Court (in cases lt%ea by 
Magistrate oviit these icords)] on the said charge. 



CHAPTER XVIII. 


OF OFFENCES RELATING TO DOCUMENTS AND TO TRADE OR 
PROPERTY MARKS. 

463. ^VhoQVcr makes any false document or part of a docu¬ 
ment,* with intent to cause damage or injury* 
orgory. public or to any person,^* or to support 

any claim or title-*, or to cause any person to part with property,-* 
or to enter into any express or implied contract,or \vith intent 
to commit fraud*' or that fraud may be committed, commits 
foigeiy. 

Making a false 464. A person is said to make a false docu- 

document mcnt— 

First .—Who dishonestly or fraudulently makes, signs, seals 
or executes a document or part of a document, or makes any mark 
denoting the execution of a document,* with the intention of 
causing it to be believed that such document or part of a document 
was made, signed, sealed or executed by or by the authority of a 
person by whom or by whose authority he knows that it was not 
made, signed, scaled or executed,** or at a time at whicli he knows 
that it was not made, signed, sealed or executed **; or 

Secondly .—uithout lawful authority, dishonestly or 
fraudulently, by cancellation or otherwise, niters a document in 
any material part thereof, after it has been made or exccxited cither 
by himself or by any other person, whether such person be living 
or dead at the time of such alteration ; or 

Thirdly.—^yllo dishonestly or fraudulently causes any person 
to sign, seal, execute or alter a document, kno^ving that such person 
by reason of unsoundness of mind or intoxication cannot, or that 
by reason of deception practised upon him, he does not know the 
contents of the document or the nature of the alteration. 

ILLUSTRATION'S. 

(а) A has a letter of credit upon B for Rs. 10,000, written by 2. A, in order 
to defraud B, adds a cipher to the 10,000, and makes the sum 1,00,000, mtending 
that it may bo beheved by B that Z so wroto the letter. .V has committed forgerj* 

(б) A, without Z’s authority, afSies Z’s scaI to a document purporting to be 
a conveyance of an estate from Z to A, with the intention of selling the estate to 
B, and t ncrehy of obtaining from B the purchase money. A has committed forger}’ 

(c) A picia up a cheque on a banker signed by B, payable to bearer, but with* 
out any sum having been inserted in the cheque A fraudulently fills up the 
cheque by in«ertiDg the sum of ten thousand rupees A commit* forger^’. 

(d) A lea\*cs srith B. his agent, a cheque on a banker, signed bv A. without 
inserting the sum payable, and aiithoriresBto fill up the cheque by inserting a sum 



I.<ir OF OBtJtr*. 


or OBtJtr*. 

not PxcrodinK Irn llmiiMml lor ll,r piitmv ol iiukiog certain n.i5in5n(.<. 

IJ irtiuauipntly filN uji ({to cheque liy marling tfie nuni of twenty ll3on«ijnji /apeej 
li coramilfl lorj’ory. ^ 

(c) A tUawR Cl hill ci( exdmngoon himself in thf' nflmcof B without B's 
flijfhonty.intcndmg to (INmuiit it ns a gemiine hill with a hanhcrnml intmhV 
tolnkoijntho hill on it« maturity. Urn’, A clrawa the hill with intent to 
fieccWc the hanker hr leading him to fciiJiwio that he had the accurity of B, and 
thefchy to discount the hili, A t< gnilty «^^orgrrj\ 

(f) Z'lf will contains the«c word.*—“ J direct that aU my remainiog property 
Ik? equally divided betwron A, B and C." A tihhojtestiy ncratchcs oat B's name, 
intending that it may he heJicved that the whole wa* left to himself and 0 . A has 
fonunitted forgery, 

(g) A endorses n Government promitsory note and makes it iiayahlc to Z or 
his onler by writing on the hiff the wonfs “ I\v to Z or his order ” and signing the 
endorsement. B dishoncstiy erase.* the worc/s, '* Pay to Z or hi-s ord^'r ” and thereby 
converts the ajiecial endorsement into ft Wank endorsement. R commits forgery. 

(i) A aell.i and convey.* an estate to Z. A altetn-anls, ia order to delraad 
Z of his estate, rxeente* ft conveyance of the same r.stato to B. dated six months 
earlier than the date of the coin'eyance to Z. intending it to ho beljeved that he had 
conN*e«'d the e.statc to B before he convoyed it to Z. A has committed forgery. 

fij Z dictates his will to A. A intentionally writes down a dificrcnt legatee 
from the legatee named by Z, and, by representing to Z that ho hos prepared the 
will according to his instructions, induces Z to sign the will. A has committed 
forgery. 

(j) A writes a letter and signs it with B'« name withont B‘s authority, certifying 
that A ia a man of good character ami in distressed circumstances from unforeseen 
inlsfortunc, intending by means of such letter to obtain alms from Z and other 
persons. Here,os Amado a false document in order to indueeZ to paitwitb 
property. A has committed forgety. 

(k) A without B's anthority wriles a letter and signs it in B’s name certifying 
to A’a character, ititencling thereby to obtain omphyment under Z. A has 
committed forgery, inasmuch as ho intended fo deceive Z by the forged certificate, 
and thereby to induce Z to enter into an express or implied contract for service. 

Exphnaiion P.—A Jiiftn s .signature of liis ouji name may 
amount to forger)’. 

ibLvsTRArfoys. 

(а) Asigus his own name to » hill of exchange, intending that it may he believed 

that the bill svas drawn by another person of the same aatne. A has commiBce 
forgery. . . t. <7> 

( б ) A writes the word ’* accepted ” on a piece of paper and signs it with 
name, in order that B may afterwards write on the paper a bill of exchange drawn 

‘ bv B upon Z, and negotiate the bill as though it had been accepted by Z, A « 

’ . *> - till..—..*v..r.o««riiurguam 


A pichs up u mu oi t—j . ' ' ' , ; ** 

i>f tJie same name. A endotsea the bill in his own name, intending to cause it 
be believed that it was endorsed by the person to whose order it was payao c. 
here A has committed forgery. . -n u /tf,r 

(d) A purchases au estate sold under execution of a decree against B. ^ •“»^ 
the seizure of the estate in collusion with • • . * ^ he 

nominal rent and for a long period, and _ '' ' gs 

seizure, with intent to defraud A, and to ' • / 

granted before the seizure. B, though he executes the lease in /ns own iwuc , 
commits forgery by antedating it. 
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(c) A, a trader, in anticipation of insolvency, lodges effects with B for A’s 
benefit, and with intent to defraud his creditors ; and in order to give a colour to the 
transaction, wr” ' ’ . • • •• i - . _ • . 

received, and a . ■ ■ ' ' . ' 

made before A ■ ■ ' ‘ , * . • ■ " ' ' ‘ 

first head of the definition. 

Explanation BK —Tlic making of a false document in the name 
of a fictitious person, intending it to be believed that the document 
was made b}' a real person, or in the name of a deceased person, 
intending it to be believed that tlio document was made by the 
person in bis lifetime, may amount to forgery. 

TLtUSTRATIOK. 

A draws a bill of exchaugo upon a fictitious person, and fraudulently accepts 
the bill in the name of such fictitious person with intent to negotiate it. A commits 
forgery. 

465. "Wlioever commits foigery shall be punished with 
Ponishment £ imprisonment of either description for a terra 
forgery. ^ wbich may e.xtcnd to two years, or uith fine, or \vitli 

both. 

COMMENT. 


meaning of the Code. 

The definition of forgery m the Code is not as ssmjfie aud clear as it is in 
common law Forgery in England is not defined by statute. It is defined in 
common law as the fraudulent maldog (or alteration) of a writing to the prejudice 
of another man’s nght. ^ 

Section 463,—Scope.—Section 403 “ contemplates two classes of intents, and 
it is clear.. .that it is not an essential quality of the fraud mentioned in the section 
that it should result in or aim at the deprivation of property. If this be so, it cannot 
' T .1 , • * t (b. 464), which is but a part of 

■ • ■ criminality an intent different 

V s 463 ”2 

Ingredients.—The elements of forgery are— 

1. The makmg of a false document or part of it. 

2 Such making should be with intent to 

(o) cause damage or injury to (i) the public, or (u) any person ; or 

(b) support any claim or title; or 

(c) cause any person to part with property; or 

(d) enter into any express or implied contract; or 

(e) commit fraud or that fraud may be committed. 

1. ‘Whoever makes any false document or part of a document.*—To constitute 
the offence of forgery the simple making of a * false document ’ is sufficient. What 
amounts to the making of a ‘false document ’ is explained in s. 464, The person 
who makes a ‘ false document’ commits forgery. A person who is not the writer of 
,a forged document cannot be charged with committing the substantive offence of 
forgery. If he has caused such a ‘ false document ’ to be made he will be guilty 

* Blackstonc, Vol. IV. p. 247. 

m, 


* Ahbas All, (1897) 25 Cal. 512, 521, f.b... 
OTvrniljng Saradhan’8ca$e, (1892) 19 CaL 380 
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null" in Oi" nam'i'f« ffally fst.iinjr,.f.nT,.* lint •■ if ,•< cucnd',,! (^i ([,„ t,l,r 

in otf.'T ffoM^mtin 

*■ ’ ■■'K t< t\o?. «'v\4«‘Wf 


f>f rn^tfht: th>' ffati'J JuJrrjfM/** irfitifi- 
of ll." m»l!"t r,i.»r-Y'.l.>''«'• J-t I- »• .IrK-nm-nt -il i; Mi"tr,l 

U tn ftn«i int#'r.«j<^! »i in f>r, nf ««•'?» m.-itiri'. * Th*!«, tntixns n d'-»‘(Iwi!j 


ftmnnnl tn Ihi* ^iT-nr^ t^ritthr* thr ,W*\ fn « rarUruf^r {^xra, 

Of In rnmnly vr»ih n*r!Ain ah-I if- fnfjj..,}ru.l In th- form, or tlo-^ 

not irrfft fr'qnutit^ t 

Tfn nf A rtaim iri n il<K'mn''f»t will not ron.'xtjtjjlo t)j- docnm/’nt 

a JAJ*- onr, w/j-n j} /• fn> ff.« jvitiv wfo |)firjKif{5 to ^•l^co{p It and 

ii on intrnlioTi of rav.Mftjr n Mi*>( that it‘wa< rx-rnird )>y yomo othr?fon,©?,. 
rv*Al Of fIr|iio»u«, j\, who wa* not thr aoti, nattirnf or j»«loi*tMl, of th^ 11, 

rxrrufnil n rfr-d nf fnnricat;'' of rofiam I'fo/v^rllfNi of Jfi/n hrotie ol C. In the 
ftrtly of ih- A wa^ <{r^rHf'**<l aa th*j eon of II, tliougli tjo socli 

Rjij»^Ar-<t in th^ «ii;nal«fr. A «•«% known to C (or n fong- tlmr, and 
A had no itilonlion of rAU'Inc it to li** lH'|i4*vf<| that tin* documr'tit waa cx«*ciJl^d hy 
any mh^f {‘^rj'nn than him«»'If. ft wa^ hrfd llmt A wn« not pinlty of maWn;? a 
* fat'r dooum»'nl/* 

" Kor^srry tin* |•ovl^lJillty of a Konuint' iU>ctjro*‘nt, and that iho false* 

doonmoid \% not flapnot! ni the genuine document, and thotthepunistjotoji cir:ca- 
ciou' foT all ns the otlirr."^ Kvcry forpety Is a counterfeit.* But every 

concoction of a documeut Is not forgery. Supposing A fap to }) ho has fot « 
pTonnwory note (tom B, and threatens to «uo him if he does not p.ay the money 
due Mjxjn it. B finds that the document m iwsseMion of A purports to bo a copy of 
ft promissory note by IV 1( B had never given a promissora* note, A cannot he 
convicted of forgery or of wttenug a forged document, but of cheating he may be. 

if the false document is incomplete in aneh n inatcrjnl way ns no one will be 
deceived there v.-ui bo no conviction for forgers*. B’liere the accused drew a bill 
U|Mn the treasurer of the Xavy pa^wbfe to Wrtnlr or order, and signed it in the name 
of a navy au^eon. it wan held that forging an instrument payable to blank or order 
was not sufiielont, there must fx* a payee.* The instrument should bo complete. 
But if ft forged document is not wholly void for want of certain form tho loaher 
of it will bo guilty ol forgery.*® 

2a. * Intent fa cause damage or injury to the public or to any person.’—B'hen 
A false document is made, with ‘ intent to cause damage or injury to tho public 
or to any person,’ it is not neecssaty to prove that in making tho document tbc 
accused knW that tho document might injure, but it must be proved that it was 
his iulontion that it should injure Another.** 

As to the meaning of the word injury, aco a. -14, supra ; of pubhc, e. u , 


instituted, is n rcasonablo one.** 

> Haidar All, {1012) 17 C. AV. 361. 

* rtde Explanation 1. 

» 2 Bishop B03; Coliot’a Coromenta ott ibo 
Indian Penal Code, quoted in Jotraftt Bom, 
(1894) r. R. No.,12 o{ 1805. 

« ShttfaH A%; (1868) 10 AV. R {Cr.> 61, 2 
Bcnit X II. (A. Or. J.) 12. 

* Tkoinai Lyon, (1813) R. & R. 25&; Jantrs 
JfacLintM^, (1800) 2 Leach 833. 

V • Adaikalammat v. Eaman, (1008) 32 M»d, 


"tatter 

ouW 

fact 


» Poc Bfamwell, B., in JoAn Sotil^, ( 1858 ) 
8 Cox 32 , 37 . 

• • Ecr BvIcb, J., in * 8 >d. 

• Riehaks, (1811) R. * 

Randall, (1811) R. & B. ^^5; 

Wfl«,*'(I821) R. & R: 455 5 BUltcf^ciel-, (iw»i 
3 M. * Bob. 190. 

*• TAomn^ iyo«, 8 Uj». 

»» Fffla Ifom, (ISSI) 10 6 . L B- 
IS Ahmtd AU, (1025) 42 0. L L -*6. 
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2b. * Sapport sny claim or iUie.*—Even if a man has a legal claim or title to 
property, he ^11 bo guilty of forgery if he counterfeits documents in order to sup- 
. .< •* 1 •• f'• ,1 -. 1 . ‘ ■ 3, transfer, or otherwise 

. ions (/), (p), (A) and (i). 

■ • • ■ . . . , ■ claim to property. It 

* . ! ■_.■.* n to a woman as the 

( • • < ‘ ' ■ * . . ‘ ■ g the claimant’s child, 

or a claim to be admitted to attendance at a law class in a college, or to be 
admitted to a university or other examination, or a claim to the possession of 
immoveable or any other kind of property.”* 

2c. *To cause any person fo part with properly.'—“It is not...necessary 
to constitute a forgery under s. 463 that the ‘ property * with which it is intended 
that the false document shall cause a person to part, should be in existence at the 
time when the false document was made. For example, if A gave an order to B 
to buy the material for making and to make a silver tea service for him, and 0, 
before the tea service was made or the materials for making it had been bought, 
wore to make a false letter purporting, but falsely, to be signed by A, authorising 
B to deliver to D the tea service when made, C would have committed forgery 
within the meaning of s. 463 by makiog that kise document with intent to cause 
B to part vnth property, namely, the tea service, when made.”® A written certi* 
ficatc has been held to be ‘ property ’ within the meaning of this section,* 

2(1. 'To enter into any express or implied centrsci.'—The false document 
under this clause must be to enable the person making it to enter into any express 
or implied contract. Creation of contractual rights bv false documents is covered 
by this clause. 

2e. ' Intent to commit fraud.'-~“ The odenco (of forgvry) is complete if a 
document, false in fact, is made with intent to commit a fraud, although it may 
not have been made with any one of the other intents specified in s 463.” * 

“ By fraud, I Understand an intention to deceive ; whether it bo from any 
expectation of advantage to the party himself, or from ill-will towards the other is 
immaterial.”* It has been held in a Bombay case that the term ‘fraud’ 
is used in this section in lU ordinary and popular acceptation.® Stephen* 
says : “ Whenever tho words ‘ fraud ' or * intent to defraud ’ or ‘ fraudulently ’ 
occur in tho definition of a crime, two elements at least are essential to the 
commission of tho crime • namely, first, deceit or an intention to <leceive, or in 
some eases mere secrecy ; and, secondly, either actual injury or possible injury 
or au intent to expose some person either to actual injury or to a risk of jK>ssiWe 
injury by means of that deceit or secrecy. This intent, I may add, i< \ cry seldom 
tho only or the principal intention entertained by the fraudulent j)er?on, whos^ 
principal object in nearly every case is hb own advantage. Tho injuriou-s deception 
is usually intended only as a means to an end...A practically conclusi\e test 
as to the fraudulent character of a deception for criminal purposes is this. Did 
th(' author of the deceit derive any advantage from it which be could not Ija\e 
had if tho truth had been k*nown ! If so, it b hardly possible that that advantage 


‘ iMitaurn Kes**, 0 CiL 53. 

* IVr C. J , m (IbUS) 

15 .UL 210, 217 • Kotarnraju YtAivinyadu, 
(IWM) 28 Mad. W. rn.. 

(ISOC) 22 lV.m. 7r.^ 

- » IVx Tilje, C. J., m iTO. 

* /Ki 

* rw Kr Anield Utiie, t; J., m 

*u|v, p. P3. 


• IVr Bltac. J.. m Ifayraft r, Crmit, 
(ISO!) 2 iUat W, 108; followed with tpproral 
»a TiiAa/ .Vffray^a, (18*6) IJ Bom. 515v., 
517. which « followed iq l/Jit }f(Jian Sarlar, 
(IS54)22C*1. 313 

’ &Urt«Jiaa ra»uia,il0\3) 15 JV>tn. L. K, 
Tte. 2 Boa. Cr. C. 115. 

* IDjtory ci Qiain»l L»w, VoL II, n. 
121. Thu extract » quoted «|<b appiwal m 
•ereraj Indian raeee 
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t ’ ’ Jmvo htix\ aii^ I;(iHivnlent in los.-!, or risk of loss, to some one clao - 
’ Hijpre, therefore, then* h on intention to deceive 

there w fraud, and if a doenment 
he niajority of the Judges of the 
e. , ■ not opinion that on intention to 

Bcc ire a heneHt or ndvaiuabt. a ig by means of the deceit consti¬ 
tutes an intention to defraud. Sir ArnoW C. X, while ofwr^-ine that it 

jvfl.s not necessary to decide this ijoint, Mid " that cither an intention to secure a 
benefit or advantage on the one hand, or cause loss or detriment on the other, 
hy means of deceit, is on intent to tio fraud." Kc al»o ohser\'ed : “ Intending 
to defraud means, of course, something more than deceiving. A tells B a lie and 
B bclieve.s him. B is deceived hut it does not folloa* that A intended to defraud B. 
But, n.s it seems to me, if A tells B a h> intending that B should do something which 
A conceives to lie to Ida own benefit or advantage, and wldcU, if done, would U to 
tho loss or detriment of B, A intends to defraud B.” The object for which the 
deceit is practised has to he considered. The advantage intended to he secured 
or the harm intended to he caused need not have relation to property or he such as 
is implied in tlio term ‘ dishonestly ’ but it must be something to which the party 
perpetrating tho deceit is not entitled either legally or equitably. tVhefu the 
accused altered a document without the authority of the executant after its exe¬ 
cution, and it was proved that the alteration was made to prevent other people 
from setting up a claim to property which was admittedly in the possession of the 
accused, the object cannot he Raid to bo dishonest and the man is not guilty of 
forgery.^ 

The expression " intend to defraud ” implies conduct coupled with intention 
to deceive and thereby to injure ; In other wonls, ** defraud involves two concep¬ 
tions, namely, deceit and injury to the person deceived ; that is, infringement of 
Bome legal right possessed by him, but not mccssarily deprivation of property. 
Tho addition of a name to tho list of attesting witnesses of an instrument which 
need not in law be attested is held not to amount to making a false document.* 

It is a necessary part of this ofTence that any damage or injury should be actually 
suBored or that any fraud should be perpetrated. From the intention that the 
false document should deceive others into a belief that it is genuine it may'genGrally 
be inferred that there was an intention to damage or injure.® 

Deprivation of property', actual or intended, does not constitute an essential 
ciciaont of an intention to defraud.® An intent to defraud may be inferred from 
tho wilful use of a forged instrument to support a genuiuo claim ’ 

Intent to defraud any particular person not necessary.—A general intention to 
defraud, without the intention of causing wrongful gain to one person or wrongful 
loss to another, would, if proved, be sufficient to support a conviction; and such an 
intention is a necessary inference which the jury should be directed to draw, if they 
arc satisfied that the accused ha.s uttered’a forged document as a true one meaning 
it to bo taken as such, and knowing it to be forged.® ft is not required, in order to 
constitute m point of law an intent to defraud that the party committing tho offence 
should hai’G had present m his mind an intention to defraud a particular person, 
if the consequence of the act would necessarily or possibly be to defraud any ' 

but there must, at all events, be a possibility of some person being defrauded by tfao 


* Ter Bannerri, J., Ui Muhammad Sated 
A'Aaw, (189S) 21 All 113. H5. 

^Kolamrajti Venlatrayadu, (1905) 28 
Mad 90, 90, t b. Th^ laaioTity ol the Coail 
have expressed tlwir non-concurrenco with 
the case o{ Snahusew, (1902) 25 Mad. 320. 
?OQ Weir 332. 

» .-laan, fiaiG] M \V IT 278. 


• ^«j*cRrfro jVafA Gkash, (fOIO) 12 C. 

277.280, H C. W. N. 107C, Ahmed Alh {192*') 
42C. L. J. 215 

» jr & M 416. ^ - 

• Abba« AG, (1897) 25 Cal. 612. r.B., 

Kb{«wroi« reat-afrayaiw. 80 p. . - 

» Jamifel //opfey, (1915) 11 Oe. App. K. 248. 

• XSlwjrwm Knztt, (1882) 9 Cal. 63 . 
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forgery.^ It is not necessary that there should have been some person defrauded. 
A man may have an intent to defraud and yet there may not be any person who 
could be defrauded by his act. Suppose a person with a good account at his 


Cases.—Intent to defraud.—If a person have the authority of another to write 
the name of that other to an acceptance, it is no forgery; neither is it if he had no 
such authority, pronded that he had fair ground for considering that he had such 
authority, and (i‘d so consider, and wrote the acceptance, not meaning to defraud 
or injure any one.® Even if there is no previous authority of the person whose name 
IS pat on a bill of exchange, still if that person has been informed of it at the time 
and he does not repudiate it, it will not amount to forgery.* But if A puts the 

. ^ ‘p _ ’-11 ' ’ ... -f. . -..•--tQjjg 

. ■ • ' • * ' gery. ® 

' . . »write 

. ■ • . . of e.x- 

changeforalargeramount, with intent to defraud citherthe acceptor orany other 
person, this is forgery. * A fo rgod cheque on the W Bank was presented for payment 
at the S Bank, where the supposed drawer never kept cash. It was Jicld that this 
was sttfHcient evidence of an intent to defraud the partners of the S Bank, although 
there was no probability of their pajing the cheque, even if it had been genuine.’ 

In a case of forgery, the fact that the prisoner had given guarantees to his 
bankers, to whom he paid a forged note, to a larger amount than the note, was held 
not to negative an intent to defraud.® If a person knew the acceptance of a bill 
of exchange to be forged, and uttered it as true, and beIie\Td that his bankers, 
to whom he uttered it, would advance money on it. which tliey would not other* 
wise, that is ample evidence of an intent to defraud, and evidence upon which a 
jury ought to act, and a person is not the less guilty of forgery because he may 
intend ultimately to take up the forged bill, and may suppose that the party whose 
name is forged will be no loser, and the fact that the bill has been since paid by the 
accused will make no di0erence, if the offence has once been complete at the time 
of the uttering. • The accused was conneted on an indictment at common law for 
forging and uttering a diploma of the College of Surgeons. The jury found that the 
accused forged the document with the general intent to induce the belief that it 
was genuine and that he was a member of the College , and he showed it to certain 
persons with intent to induce such belief in them; but that he had no intent in 
foiging or in uttering to commit any particular fraud or specific wrong to any 
individual. It was hold that the conviction was wrong as it was not proved that 
the act was done with intent to defraud-*® 

Copy.—The offence of forgery may be committed by a person who fabricates 
a false document purporting to be a copy of another document for the purpose of 
the same being used iu evidence. The accused, in a suit for pos.«es.<<ion of land to 
support his pedigree, put in a deed of dower, and a deed of security purporting to 
be copies of the original documents filed in a previous suit, but it was found that 


* Uermann jtarevt, (1S4C) 3 C. A K. 356; 
Trtxjitld. (1858) 1 F. & F. 43; Mon, J/ara- 
ffon. (1816) R. t B. 391. 

* IVf J., »n Claritt (1853) 3 

tVn. Cr. C. 493, 31 L. J. (M. C.) 147 

» FarW, (1837) 8 C & P. 94. 
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flwul,! ii«t h.ivr I m, r,jniral.nl in mi ,.t W, In s„m. ,mn rtw: 

rtmj if Ito. Ifjprr Wrt* Jmul • Vijirtf*, tfirp* h an infrnfiorj M JpcpiVs 

noil >y inniM of II,. tire,., j to oMinn onndvnntni;. Ifi.rr i« (tninl. iind if o dncom.nt 
Inhnfnl..! n.lt. ,„.l. ,„|rnt. ,| „ „ Tl,. mojorfly of lf,o.J,„Iy., of ifc. 

Mndm. Ifiph (onrl in n full t..nrli r„.oi,.rm In U of ofinion iWt nn Int.nllon to 
Mniir o l«'n<-f,l or ndviiiitni:. to If,, port}- .f.rrivini; l,y mroni of If,, ilrcrit ronjti- 
frit.r nn inl.ntion to dr.frnn.1. N, drnoM W'|,it., C. J.. wi,i|.. ofo-nini' tlint it 
VB5 ijot in thi'» ixjiot. i»a»! *' tlmt rltlirr nii intention |/>Vc«rp a 

Ix'nrul or Rdvnrjtrt;^*^ otj j}ir ori'* or f.tiMP /o<?i nr ilf'tritnr'nt on ifip ojiipf 

by of il'-rt'it. i* nn intern in dn fmnrf/* Jfn oUo oh-i.TV'Pff r “ Intrn<iinK 

to dcffaud nirnn’<, of roop-o, ?omMluiip moip thnn ifpfpivinir. A IpHj B n lie amf 
n Mirvr% /nni. H h floc^Mvrd htit it <fnr^ not {nWnvc tbat A intPn<!p<l to (Irfraiid B. 

Bill, n** it to inp, if A lrJf< B n inlondiofr tfmt If shotthl do \fhkh 

A roncpjvr.^ to l>o to bin own or ndt'anlng»>, anrl wbich. if drinr. vroaSd f)p to 

tho or dotriinpnt of B. A intPioN to dofinij.! H." Tbn ohji'ct for wfttch tLp 
ilocoit !•» pmctl«i*d lmi to In' ronM«b*fr.f. T)^^ ndvattfap.- int'^mlrd to ?w apcan?d 
or ibr barm jntondrd to In' rnti^fd nrcfj not }j«vr rrlalion to property or bo aiich as 
IS implied in tfn* term * ills1ion«‘*tiy * but it must be something to ir/nVfj (be party 
fH'r/Vlroring tbo <b't>*it m not entirlwl eiifn-r fcga/ly or vqattahly inieir tfie 
accused altered n doetiment witliont the mithnrity of the exeeutant after its exe¬ 
cution, and it was pnued that tho alteratlou was made to j>revent other people 
from fettiug up a claim to property which was admittedly in tho possojwion of tho 
accused, the ohji'ct cannot be aaid tof»e dishonest and the man is not piilty of 
forgery.* 

The fX]>rcMioiv *' intend to defraud ” implies conduct coupled snth intention 
to deceive and thereby to injure ; in other sronis. " defraud ” involves two concep¬ 
tions, namely, deceit and injury to the iwwon deceived; that i*. infringement of 
aomc legal right |)o-«se.«.sed by him, hut not neee.ssarily deprivation of property. 
Tho addition of n name to the list of atf^vling irifni^ses of an Instrument which 
need not in law bo attested is held not to amount to mabin^ a false document. * 

It is a necessary jwrt of this offence that any damage or injury should be actually 
auiTored or that any fraud should l>e perpetrated. From the intention that the 
false document should deceive othera into a belief that it is genuine it inay*genera]ly 
bo inferred that there wos an intention to ilamage or injore.* 

Deprivation of property, actual or intended. dop.s not constitute an essential 
clement of an intention to defraud.* An intent to defraud may bo inferred from 
the wilful use of a forged instrumcDt to support a genuine claim.’ 

Intent to defraud any particular person not necessary.—A general intention to 
defraud, without the intention of caudiig wrongful gain to ono person or wrongful 
loss to another, would, if proved, ho aulTicicnt to enpi>ort a conviction; and such an 
intention ia a necessary Jnf/'jvnco which tbo jury should be directed to draw, il they 
ore satisfied that tho accused has uttered a forged document as a true ouc meaning 
it to be taken ns such, and knowing it to be forged. * It is not required, in order to 
constitute in point of law an intent fo defraud that the party cotumittieg tho offence 
should have had present in hw mind on intention to defraud a particular person, 
if the t OJ)^C(|In’ncc of the act would licccaancily or possibly be to defraud ’ 

but there must, at all events, be a possibility of some person being defrauded by the 


' i’er Bannevji, J., in JMaynmad Saeed 
A’Aan, (ISOS) 21 All U3, 115, 
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SCO Weir 332. 

“ Jlanika Aaan, flOlBl W. N 218. 
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forgery.* It i.s not nece<»^ry tlmt there should have been some, person dofraiidcd. 
A man may have on intent to defraud and yet there may not be any |>crflon who 
could be defrauded by his act. Suppose a person with a good account at his 
hankers, and a friend witli his knowletige forges his name to a cheque either to trj* 
hLs credit, or to imitate his handwriting, there would l>e no intent to defraud, though 
there would be parties who might be defrauded; but where another jwrson has no 
account at his bankers, but a man supposes that he has, and on that supposition 
forges his name, there would be an intent to defraud in that cn«e, although no person 
could be defrauded.’ 

Cases. —Intent to defraud.—If a person have tho authority of another to write 
the name of that other to an acceptance, it is no forgery ; neither is it if he had no 
such authority, provided that he had fair ground for considering that he had such 
authority, and did so consider, and wrote the acceptance, not meaning to defraud 
or injure any one. * E\ cn if there is no previous authority of the person whose name 
IS put on a bill of c.xchange, still if that person has been informed of it at the time 
and ho does not repudiate it, it nill not amount to forgery.* But if A put.s the 
name of B on a hill of exchange as acceptor without B’s authority, expecting to he 
able to meet it when due, or expecting that B will overlook it, this is forger}’.® 
Similarly, if a person Jiaving the blank acceptance of another, be authorised to write 
on a bill of exchange for a certain limited amount, and Jic writes on it a bill of ex- 
changeforalargoramount.with intent to defraud eithcrlhe acceptor orony other 
person, this is forger}'. * A forged cheque on the W Bank was presented for payment 
at the S Bank, where the supposed drawer never kept cash. It was held that this 
was suiheient evidence of an intent to defraud the partners of the S B.'ink, although 
there was no probability of their paii'ng the cheque, even if it had been genuitie ’ 

In a case of forgery, the fact that the prisoner had given guarantees to his 
bankers, to whom ho paid u forgc<l note, to a larger amount than tlic note, was held 
not to negative an intent to defraud.* If a person knew tlic acceptance of a bill 
of exchange to be forged, and uttered it as true, and belie\'ed that his bankers, 
to whom he uttered it, would advance money on it, which they would not other* 
wise, that is ample evidence of an intent to defraud, and evidence upon whieh a 
jury ought to act; and a iierson is not the less guilty of forgery because he may 
intend ultimately to take up the forged bill, and may suppose that the party whose 
name is forged will be no loser, and the fact that the bill has been since paid by the 
accused will make no diflcrcnco, if the offence has once been complete at the time 
of the uttering. * The accused was convicted on an indictment at common law for 
forging and uttering a diploma of the College of Surgeons. The jury found that the 
accused forged the document with the general intent to induce the belief that it 
was genuine and that he was a member of the College ; and he showed it to certain 
persons with intent to induce such belief in them ; but that he had no intent in 
forging or in uttering to commit any particnlar fraud or specific wrong to any 
individual. It was held that the conviction was wrong as it was not proved that 
the act was done with intent to defraud.*® 

C;. k. ^ may be committed by a person who fabricates 

• ' ■ ■ ■ . a copy of another document for the purpose of 

■' • ■ ■ i ■ The accQsed, in a suit for possession of land to 

■ ■ . ■ ■ . of dower, and a deed of security purporting to 

■ ■ filed in a previous suit, but it was found that 


1 Ilermann Marcus, {I84C) 2 C. & K. 356; 
Trcnjitld, (1856) 1 F. & F. 43; Mary Maza- 
torn. (1816) r, & B. 291. 

* Per Jlaule. J., in Charles Sash, (1852) 2 
Den, Cr. C. 493. 21 L. J. (JI. C.) 147. 
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BhmsM not Have hnd an onnivatentinlosi,oi lisk of loM,'to some one else- 
(ind if BO, tliere nos fraud. Wien), therefore, tierc is an iiitratica, 
nnd hjr mcaiiB of the deceit to obtain an advantage there is fraud, and if a document 
‘ i® " JMSorj/’t The majority- of the Judges of the 

Madras High Court in a full bench ease* aecm to bo of opjojon that an intention to 
secure n benefit or fttlvnntage to tho party tlcccivhg: hy means of the deceit consti¬ 
tutes an znfcnfion to defraud. Sir Arnold White, C. J., while obsendng that it 
was not nccei^san* to decide this point, said " that either an intention to secure a 
benefit or advantage on the one hand, or cause loss or detriment on the other, 
hy means of deceit, is an intent to do fraud.” Ho also observed *. " Infendinc 
to defraud means, of course, something more than deceiving. A tells B a lie and 
B believes him. B is deceived but it docs not follow that A intended to defraud B. 
Rut, as it seems to me, if A tells B a lie intending that B should do something which 
A conceives to he to Ms own benefit or advantage, and which, if done, would be to 
tlio loss or dottiment of B, A intends to defraud B.'^ Tljc ohjcct for which the 
deceit is practised has to be considered. The advantage intended to he secured 
or the harm intended to be caused need not have r*'-.*-"^ *... ’ 


is implied in the term * dishonestly ’ but it must ■ ■ ■ 

perpetrating tho deceit is not entitled cither le^ . . ■ ■ ■ , 
accused altered a document withont the authority of tho executant after its exe¬ 
cution, and it was proved that tlic alteration was made to prevent other people 
from setting up a claim to property which was admittedly in the possession of the 
accused, the object cannot be said to he dishonest and the man is not guilty of 
forgery.* 

Th<i exptetAVOU. “ vuteud to defraud implies conduct coupled with intention 
to deceive and thereby to injure ; in other words, “ defraud ” involves two concep¬ 
tions, namely, deceit and injury to the person deceived * that is, infringement of 
some legal right possessed by him, but not necessarily deprivation of property. 
Tbe addition of a name to tlio list of attesting witnesses of an instrument which 
nee'' -M .. .. 


false document should decei ve others into a belief that it is genuine it may^encrally 
be inferred that there was an intention to damage or injure.® 

deprivation of property, actual or intended, docs not constitute an essential 
clement of an iutention to defraud.® An intent to defraud may be inferred from 
the wilful use of a forged instrument to support a genuine claim.'* 

Intent to defraud any particular person not necessary.—A general intention to 
defraud, without the intention of causing wrongful gain fo one person or wroug/ffl 
loss to another, would, if proved, be sufficient to support a convictma; oQu such an 
intention is a necessary inference which tlve jury should ho directed fo draw, if they 


should Jiave had present in his mind an intention ' 

if the coubCtpipncc y! the act would 'necessarily or possibly bo to defraud any person, 
hut there must, at all events, be a possibility of some jwtsoa being defrauded by rnc 
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‘Jraudulently': * Intent to commit Iraod, etc**—a distinction may be 
drawn between doing a thing ‘ with iQteiit...th8t fraud may bo committed ’ 
(s. 463) and doing a thing ‘ fraudulently * (s. 464). Such a distinction seems 
to be recognised in s. 239 of the Code. But to my mind no distinction can 
be drawn between doing a thing ‘ with intent to commit a fraud’(s. 463) and doing 
a thing ‘ fraudulently’(s. 464). Although the words ‘ with intent to commit a 
fraud ’ are not expressly defined, I think they mean the same thing as ‘ fraudulently,’ 
i.e., to say, ‘ with intent to defraud.’ It follows that if it is established that a 
person does a thing ‘ with intent to commit a fraud ’ he does it with one of the 
intents specified in s. 403, and he also does it ‘fraudulently’ within the meaning 
of 8. 464. It also follows, as it seems to me, that the offence is complete if a docu¬ 
ment, false in fact, is made with intent to commit a fraud, although it may uot 
have been made with any one of the other intents specified in s. 463.”* 

' Makes.’—The simple making of a false document constitutes forgery. - 
" The * making ’ of o document, or part of a document, does not mean ‘ writing^’ 


the^words 'signs’ ‘seals,’ or ‘executes’ or ‘makes any mark* ‘denoting the 
execution, etc.,* seems to me very clearly to denote that this is its true meaning. 
What constitutes a false document, or part of a document, is not the writing of any 
number of words which in themselves are innocent, but the affixing the sea! or 
signature of some person to the documentt or part of a document, knowing that the 
seal or signature is not his, and that be gave no authority to alfix >t. In other 
words, the falsity consists in the document, or part of a document, being signed or 
sealed with the name or seal of a person who did not in fact sign or seal it.”* Stokes* 
in reference to this case says ; ” Why then wore ‘ make ’ and ‘ made ’ used os well 
as ‘ signs,’ ‘ executes,’ ‘ signed,’ ‘ executed ’I” In an English case Jt hss also been 
held that the taking of a ])ositivc impression on glass by photography is a making 
although such impression is evanescent, and cannot be printed or engraved from 
until it has been converted into a negative.® The Bombay High Court has dis¬ 
tinguished this case. Where the accused counterfeited marks on a tree, it was 
held that this amounted to making a false document. • 

The meaning given to the word ‘ making ’ in English law js very wide. 

Making a document untrue in certain particulars for the purpose of deceiving 
is not sufficient, unless it is shown to have been made fraudulently or dishonestly.’ 
Making a false document docs not consist in writing without doing auj'thing 
towards its execution.* 

In England it has been held that it is forgery to make a deed fraudulcntl;^*, 
with a false date, when the date is a material part of the deed, although the deed is 
in fact made and executed by and between the persons by and between whom it 
purports to bo made and executed.* 

* Sljos, seals or exceotej.*—Signing or seaUng a document completes its eic- 
cation Putting a seal to a genuine signature to a document which is invalid 
without a seal i^ a forgery, This offence may be complete though no use whatever 
ha* been made or attempted to !>e made of the document.** 


* IVr Arnold li J., sn Kotamnjm 

Venlatrayvd*, (1905) £S H»d. 00, 05 r.a. 

• SkMfaU AUy. (16&S) la tv. 11, (Cr.) 61, 

2 Be"g. 1. R, (A. O. J.) 11 
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both the copies contained two more names of witnesses than the originaJ. It was 


a cop 3 * of a forgery* does not constitnfc forgery unless the ranker of the copy was 
authorised to make the copy. * 

The accused was convicted of forgery on the ground that he sent on imperfect 
copy^ of l\i9 diary to the Superintendent of Police. The High Court reversed the 
convictiori on the pound that the two lines not embodied in tho copy sect were 
evidently* interpolations in the original diary, aubscqucntly struck through with the 
pen; and that no forgerj* could bo established unless it was proved that those 
interpolations were c.'ctant in the diary and had not been struck through at the 
time the copy was made. 8 

Section 464, clause 1.—Tho first clause says that a person makes a false doca* 
ment if he 

1. ^shoncstly or fraudulent!}' makes, signs, seals or executes a document, 
or part of a document, or makes any mark denoting the execution of a document; or 

2. does as above with the intention of causing it to be believed that such 
document or part of a document was made, signed, scaled or executed 

(o) by or by the authority of a person by whom or by whose authority it 
was not 80 made, signed or executed, or 

(6) at a time at which he knows that it was not made, signed, scaled or 
executed. 

1. * BishonesUy or fraudulently makes^ signs^ seals or executes a doeumeot, 
etc.*—A person is said to do a thing ‘ fraudulently * if he does that thing with 
intent to defraud, but not otherwise (s. 25). This “ word is used in bs. 471 and 
464 together with the word * dishonestly * and presumably in a sense not coveted by 
the latter word. If, liowcvcr, it be held that fraudulently implies deprivation 
either actual or intended, then apjwirently that word would petfonn no function 
which would not have been fully discharged by the word dishonestly and its use 
would bo mere surplusage. So far as such a consideration carries any weight, ft 
obviously inclines in favour of the view that tho word' fraudulently * should not be 
confined to transactions of which deprivation of property forms a part.”* " Those 
decisions.. .which proceed on the ground that an act a not fraudulent 
causes or is intended to cause loss or injury to some one would seem to take too 
narrow a view of the meaning of the word ‘ fraudulently ’ as used in the^Code.” ’ 

The making of a document untrue in certain particulars for the mete pori^o 
of deceiving, doca not amount to makiag a false document. It must be shown that 
it was made with such an intention as ie implied in the term ‘fraudulently* or in the 
term ‘ dishonestly.’* . 

“ To execute false valuable securities in order to render inoperative genuine 
valuable securities, is an act which is,...an act done with a fraudulent intent* 

It does not... cease to be fraudulent merely because the ^nuine document may by * 
distinct act of fraud be withheld from the rightful owner. The true description 
of such a transaction is that fraud is committed in order to counteract irsu « 
a description which is of no avail to the person by whom the false docomsu * 
ate made.”^ 

^ ^-.ij Ilaraihan. (1892) 19 Cat 380,,^^^ 

.. ^ -- 0-V. 

( y^tiatra- 
' j.a., eofltf'V 

I ... . 103. . * 
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imprinted on trees niul intended to bo used ns evidence that th*' trees had been 
passed for removal by the Hanger of a forest, it was held that ho was guilty of 
making a false document. * 

Entries.—The accu<ied made ccrt.ain entries in his ledger, which consisted of 
rough loo«o sheets, showing that certain sums of money had been paid to the 
prosecutor, which, in fact, had not l>een repaid. It was held that he was guilty of 
forgery.* A beat constnUe who wrote in his note-book the signature of a headman 
whose village he had not visited was held thereby not to have committed this 
offence.* Where the accused was requested to make an entry in a book of account 
belonging to the complainant to the effect that he was indebted to the complainant 
in a certain sum found due on a settlement of accounts, instead of making this 
'entry as requested, he entered m a language not known to the complainant that 
the sum had been paid to the complainant, it was held that he had committed not 
forger)’ but an attempt to cheat.* The accused sold for Rs. 40 a bullock to the 
complainant who paid him oric rupee as earnest money and promised to pay tho 
balance at a certain time. Ancntr)'to this effect was made in the accused’s account 
book and was thumb-marked by tho complainant. Subsequently a clause was added 
by the accused on the credit side of tho account book without the sanction of the 
complainant which said that if the amount was not paid as agreed upon, the 
creditor would take one and half times the principal, including interest. It was 
held that no false document had been made by the accused within the meaning 
of section 464.* 

Tho accused transferred the whole of his property in favour of bis wife but 
before registering tho sale-deed mortgaged the property to F. The sale-deed was, 
however, registered after the mortgagee had made all necessary enquiry at tho 
He^tration Office. i\itcr the registration of the sale-deed the mortgage deed was 
also registered. The accused was charged for cheating the mortgagee. It appeared 
during the trial that the mortgage-deed filed by the complainant bore on it an 


■ ■ • • • I 

. ■ ■ ■. as he must be presumed to know the 

dy could not hare been absent from hi* 
mind when he forged the endorsement that he was thereby attempting to defraud 
the mortgagee of his money.* 

The accused made unauthonsed entries iu books shewing certain donees of 
land as proprietors of their holding merely without any share iu the shaimlat, 
whereas previously they were shown as full proprietors. The deeds of gift made 
no mention of the shamilat aud it was therefore a moot point whether the gifts 
covered a share in the sAami’fot or not and primafacie the new entries made by the 
accused were correct. It was held that as it could not be said that the accused 
(who acted apparently bona fide) made the entnes with intent to defraud, or dis¬ 
honestly, he did not make a false document.’ 

Unauthotlsed signature.—A petition praying that a fishery lease might be 
transferred from A to .B. purporting to be signed by A and B, was presented 
to the Deputy Commissioner by A. B was not present but his son was, and admit 
ted having signed his father’s name. He was subsequently prosecuted, although 
no attempt was made to show that he had acted fraudulently and without his 
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fl f "'“St I™ of nonio wn'tmf! at liociimcnt, and, thcrcfoK 

tlo potliag tic nnine of n painter ujinn tin- copy of one of W? piodires, in orde 

t? f'i*' '« not a forpm- at common law, iint i 

deafmp .' Uinlfr tiic Code tins will nmotmt to forgery. 

“f '"““inE H to be bctiaved that such doconicnl„.«: 
mMc. ..by Iho auffiorriy of a person by whom or by whose aulftotily hetaows 
that It was not made..., etc. ~Tho mating a false document should ho /or one t>i 
tte Cn-o purpose .specified in this datiTC. The document should not have beta 
made, etc., hy the anthonty of the person by whom it is alleged to Jove been 
maae or if it !«! mnao I>y l»s mithority ftirn it must not bp at a time at which it is 
«Hegou that it wan matlo, nigucd, oto. 


which he knows that it was not made, siifned, sealed or 
ewcuted.--Tiicsc words nro to bo read distributivcly and arc not governed by 
tno ^recoding words Miy or by the authority, etc.'* Antedating a document 
constitutes forgery.® It is lotgety to make a deed frftudu]ently ndtb a faL^o date 
whon fho date i’m a material part of the deed, nltfioygb the deed is in fact made 
aiKi oxecutetf by and between the persoti*^ by and 1>etin?on whom it jpnrports to 
be made and executed.* 


Cases.—Clausa i,—FaUe document should have been actually made.—IVhere 
ft person gave etdera for the printing of certain receipt feitns aimUsT to those used 
by a certain company, and corrected the proofs oi the same, it being his intention 
to use the receipt forms in order to commit a fraud, it iras held that he could not be 
convicted of forgery until one of the printed forms had been converted by him into 


into a uocunvent, aii mar was uouv vuu9t3<.ca *ii vuc U',*'- *»: w- .. . 

mission of an oHeace.® But this case has not been followed by the Allahabad 
High Court in i?. V. ^ ’ 

The mere fact that a document bearing a certain date was written on paper 
bearing an embossed stamp with a figure denoting n later date was held not eum- 

r’-' 1 Ik »1,n nl.onnAA r>f tllftt tKo pSpCf 


. IJ . ‘Sting and cott* 

victed. It appeared that the brother of the accused, G. It. Alattiudale, bad 
'account with tho Bank and the signature on the cheguo was only hlartiudals. The 
evidence was that he made an alteration in the date on tho cheque in the presenc*? 
■hi tho shop-keeper and'the^oddor as though ho were the drawer but made nc 
lepresentation about G.' K. 3fsrf indalc. It was bold that inasrauch as accji^j* 
had'no intention ot inducing in the minds of the shop-keeper and the pouefer 
belief that the cheque had been signed by bis iJrother and had no such intention i 
regard to the Bank, the cheque in question was not a false document an 
consequently the charge of 'Jorgciy!' failed j that in the circumstances 0^, 
Case tlicre was dishonest concealment of facts on tho part of the accused ana 
was guilty of cheatingN* Where tho accused counterfeited letters or mar 


Xo. 36 oi 500. 
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imprinted on trees and intended to l)e nsed as evidence that the trees ha'd been 
passed for removal by the Ranger of a forest, it was held that he was guilty of 
making a false document. * 

Entries. —The accused made certain entries in his ledger, which consisted of 
rough loose sheets, showing that certain sums of money had been paid to the 
prosecutor, which, in fact, had not been repaid. It w’as held that he was guilty of 
forgery. ^ A beat constable who wrote in his note-book the signature of a headman 
whose village he had not visited was held thereby not to have committed this 
offence. * Where the accused was requested to make an entry in a book of account 
belonging to the complainant to the effect that he was indebted to the complainant 
in a certain sum found due on a settlement of accounts, instead of malang this 
'entry as requested, he entered in a language not known to the complainant that 
the sum had been paid to the complainant, it was held that he had committed not 
forgery but an attempt to cheat.* The accused sold for Rs. 40 a bullock to the 
complainant who paid him one rupee as earnest money and promised to pay the 
balance at a certain time. An entry to this effect was made in the accused’s account 
book and was thumb-marked by the complainant. Subsequently a clause was added 
by the accused on the credit side of the account book without the sanction of the 
complainant which said that if the amount was not paid as agreed upon, the 
creditor would take one and half times the priucipal, including interest. It was 
held that no false document had been made by the accused within the meaning 
of section 464.® 

The accused transferred the whole of his property in favour of bis wife but 
before registering the sale-deed mortgaged the property to F. The sale-deed was, 
however, registered after the mortgagee had made all necessary enquiry at the 
Registration Office. After the registration of the sale-deed the mortgage deed was 
also registered. The accused was charged for cheating the mortgagee. It appeared 
during the trial that the mortgage-deed filed by the complainant bore on it an 
endorsement of the return of the consideration although there was no such endorse¬ 
ment on it when it was filed in Court. The accused was thereupon further charged 
for fabricating false evidence and forgery. It was held that the accused was guilty 
of fabricating false evidence and cheating, as he must be presumed to know the 
probable result of his action and it obviously could not have been absent from hi# 
mind when he forged the endorsement that he was thereby attempting to defraud 
the mortgagee of his money.* 

The accused made unauthonsed entnes in books shewing certoin donees of 
land as proprietors of their holding merely without any share in the sham\laU 
whereas preriously they were shown as full proprietors. The deeds of gift made 
no mention of the thamHal and it was therefore a moot point whether the gift# 
covered a share in the $hamtl(U or not and frima Jade the new entries made by the 
accused were correct. It was held that as it could not be said that the accused 
(who acted apparently honajide) made the entries with intent to defraud, or dis¬ 
honestly, he did not make a false document.’ 

Dninthorised signature.—A petition praying that a fishery lease migjit be 
transferred from A to B, and purporting to be signed by A and B, was presented 
to the Deputy Commissioner by A. B was not present but his son was, and admit 
ted haring signed his father’s name. He was aubsequently prosecuted, although 
no attempt was made to show that be bad acted fraudulently and without his 


* Krii\layj<a KKandappa, (1925) ft Ik>m 
L. K. 599. 8 Rom. Cr. C. 41. 

* (1805) 1 M»d. Jnr. II. 1 Ind, Jar. X. S. 
40. 

* .Vpa Aur,g Jia, (1899) I U. B. It. (1897- 
1901) 350. 

« -Vayor, (18SS) 15 3Jsd.l]4; BoJ- 

(1695) Cr. K Ko. 15 of 1895, Ccrep. 
125 
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iathcrs nulhonty, oni ir»s convicted o( foliricating false evidence. It was Icld 
that the convirtion was liad Iiecniue the writing of B'a name by bis son did not 
constitute a fake entiT and there wa.a no intention that it should appear in cridence 
in any proceeding. > A, who wna not the son, natural or adopted, of the deceased 
li, e-TCCTfcd a deed of mortgage of certain properties of B in favour of C. In the 
hotiy of the document A was dcacrihed ns the aon of B, though no such description 
appcfirctl in the signature. A was knovm to C for n long time, aarl A had no inten¬ 
tion oi cnii‘<ing it to t)C Relieved that the document was executed by any other 
person t^han himself. It was held that A was not guilty of making * a false docu- 
ment within the moaning of s. 4C4. Tlio assertion of a false claim in a document 
will not constitute the document a false one, when it is executed by the party who 
purports to execute it and there is no intention of causing a belief that it was exe¬ 
cuted by some other jicrson, real or fictitious. * 


Personation at an examination .—A falsely represented himself to be B at a 
University cxamiiintion, got a hall ticket in B*s name, and headed and signed 
answer papers to questions \rith B’a name. It was held that A had committed the 
offence of forgery and cheating by personation, * 


Vakalatnamah.—■The signing of a vakalatnamah in the name of co-decree- 
holders v i*’■■ jr ‘ ‘ i . • '‘“**"'*‘* Vakilwithinstructions 

to file a; • • .•••.» ■ ' • paying that the case 

may be struck* off tno nlo, is iieid lu hv m • 

Signing a petition In the name of another.—AVhere A signed B’s name to a 
petition presented by C to a IVfarolatdar, i-egueating his sutamsiy assistance, under 
Bombay Itegulation aVII of 1827, for recovery of rents from B's tenants, it was 
held that even if A had no authority from B to sign bis name, and even if A wished 
to deceive the JIamlatdar into the belief that it was B himself who had signed the 
petition, still, U there had been no intention to defraud anybody, or if no wrongful 
gain or wron^ul losa could have been caused to A or B, A’s act did not constitute 
forgery. Avoidance of litigation is no wrongful loss to Government.^ 

Fsbricatlng'a letter or'certlflcate of recommcDdation for a po5t.““T2ie accused, who 
was a copyist in the Sub-divisional Office at B, applied for a clerkship then vacant 
in that c&ce. An cadorecnient on his applicstion, recoo 22 i 2 ead}og hiai for the post 
and purporting to have been made by the Sub-divisional Officer of B, was found to 
have been falsely made by the accused. The application was accompanied by a 
letter, also fabricated by the accused, purporting to be from the Collector to the 
Sub-divisional Officer at B, informing the latter officer that he, the Collector, had 
selected the accused for the vacant post. The Sub-divisional Officer, having 
some suspicions as to the genuineness of this letter, wrote a demi-official letter to the 
Collector to ascertain whether he had really written it; and this being posted 
local post office the accused fabricated a third document, purporting to be a 
from tie Suh-di’visjnnal Officer to the postmaster asking him to stop the despatch 
of the demi .• ' • . , . - i - ^ 

with regard : • • • . . . ' . 

said that he falsely made it either dishonestly or lrauuuieuii> '(iiuiu 
of 8. 464.8 Xhe accused applied to the Superintendent of Police at 
emploj'inent in the police force. In support of his application be presented 
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certificates ■which he knew to be false. One of these certificates was a wholly 
fabricated document, whilst the other was altered by Be^•eral additions made 
subsequently to the issue of the certificate. It was held that the accused was guilty 
of offences under ss. 463 and 471.* 'Where a private candidate for the Matricula¬ 
tion examination of the University of Jladras, for the purpose of being admitted to 
the examination, forwarded to the Registrar of the University, as required by the 
bye-laws, a certificate that he was of good character and that he had completed his 
twentieth year which purported to be signed by the Head Master of a recognized 
school but was in fact not signed by him, but was signed by the candidate in his 
own writing, it was held that the certificate was a forged document within the 
meaning of ss. 467 and 464.* A submitted to the proper authority an application 
for an appointment in the Land Records Department. This application contained 
false statements and to it was attached a forged certificate. It was held that 
A had attempted to obtain wrongful gain and that he had acted ‘ dishonestly.’ * 
English case .—The Corporation of the Trinity House were in the habit of 
examining persons voluntarily submitting to an examination, touching their nauti¬ 
cal skill, and granting them certificates to act as masters. In order to enable 
persons to be examined and procure such certificates, it was necessary to produce 
to the examiners certificates of service, sobriety, and good conduct at sea, for not 
less than six years. The accused forged certificates for the purpose of inducing the 
examiners to pass him. It was held that he had committed forgery.* 

Fabrieatlos a receipt for a dett written off b; a eredltor.—The accused, in 
order that he might obtain the annulment of an order adjudicating him an insolvent, 
and thereafter that he might be in a position to tender for municipal contracts, 
produced before the receiver in insolvency a document which purported to be a 
receipt from a creditor for payment of debt wbch the creditor bad in fact written 
oS as irrecoverable. It was held that in respect of the me of this receipt the accused 
was guilty under this section read with s. 471.* 

Giving a talse name and address In a certificate of parebase-—A person lawfully 
entitled to possess arms and ammuoitions aignmg the prescribed certificate of 
purchase of the same in the name of another with an address not his o'wu, and 
thereby deceiving the gunsmith and the Government and defeating the object 
of the certificate, commits forgery. The act of the accused was not ‘ dishonest* 
but he acted ‘fraudulently.’* 

Fabricating an order purporting to have Issued from a superior to a subordinate oIDeer.— 
One Piari, the wife of Amir, left her husband’s house. Amir put iu a peti¬ 
tion at the Pohee station asking that a search might be made for the missing woman, 
and he also employed a pleader, one Ali Zobad, to assist him in discovering the 
whereabonts of Piari. Ali Hassan, the son of Ali Zobad, and a clerk employed 
in the office of the District Superintendent of Police, forged two orders purporting 
to be orders of the District Superintendent of Police, the first intimating that the 
woman Piari was with one Sibni, the wife of Ghisu, weaver, and that the Sub- 
Inspector should be directed to hand her over to the petitioner (Amir), and the 
second directing the Sub-Inspector of Kydganj to hand the woman over to the 
petitioner. It was held that m fabricating these two documents Ali Hassan had 


■ . 1 ■ jnajj the docu- 

■ IS custody was 

found to have been tampered with in this way, that a page, apparently containing 
unfavourable remarks to the constable, had b^n taken out, and a new page with 


A’pa Ba Thein, (1922) 4 T. B. R. 17 


* FraneU Totfmet, (1849) 4 Cos 38. 

* Abdul Ghafur, (1920) 43 AIL 225. 

* Otuaty, (1916) 43 CaL 421. 
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fnvouralifc rctintK piitpottinc In l,»vr «ri||,n nml W varinni siip-rior 
<rmfrr< <if loftrr*, ftsrj in nfAfo. tht' Wni; to hvonr th'J 

chrtnrri of hit promotjofi: ii vrn^ hrW fh.it thl< »n{»-rf>ol.-»t:on to (nrsm, 

.(me fhft{. iftKmiirh nt U wri< not pmvr.I that tfjr rorj.-.tih!/. preparcf] acd 

thr pap', hr \exit ri«J>f!v ronvjrtnl of alx’hrt-'nt oo)r. * 
nm n rofi«/>ne{nc fo not'umfrr i m/vrUVfirrwiHoA and attaching bis 

rninn in tokm of «mr!) ronictit» not Worn-* n maker of ih'' nuyiWrrnrnnmnh 
or A forger if it f urni out to Jk* forged. * 


Second cUuse.—Tlua rlauso rc^juifra tli^hone^t or frandufent canccIiatioQ 
or afteration of a dorutnefit fn ft^y material part sritlmni lawful authority after 
it hna been mn<lc or executed by a person who may Iw living or dcatl. 

Thoflfeerrteion must f»e n maferiaf part of the document. Thus the mterpofa* 
tion of tlie name of a fvraou as an attesting witness to n dorument not required by 
law to be attested atdwrquent. to its execution and regtstration >9 not an alteratioa 
of the document in a material ivart.* 

Where the date in a iKjml was altered, even though the aUeration was cot 
rOf^utretl to bring the rfaim wuhin h'mitation*, and where a document was deli' 
fjorntejy tampered with to «uj»j>orl a just claim in Court and to counteract a Irani 
perpetrated by the op|K>site party,* this offence was held to have been comnaitted. 
But whom the vendees of a plot of land altered the number of which the land was 
described in the deed of sale, becatiso such number wa.s not the right number, and 
used it ns evidence in a suit; the altorntion of the deed iras held not to amount to 
forgery. Tlic Court said: “ The identity of the property which the deed o! side 
purported to cons'cy could not jw.siWy be affected by the ahetathn ol the figures, 
and the eubstikutlon of ono number lor the other could not po.ssibly deinaod any 
QUO or UavQ the cffoct- of canring wrongful loss or wrongful gain to any person. 
If the object of the ftUoratiou were to make it appear that the property intended to 
ha conveyed bv the sale-deed was other than that which it actuolly did purport to 

*’ ''""offhepropertr 
ation eaimot fall 

under the definition 0/ /nakinff 0 iaLto document. • amutaii}', loicrc the date of a 
. • • ...: ... ‘ f"' wvthia 

. , . • .' . . • was 

• . .... . . • ■ , ■ .tthe 

• •' . , . • • • . • tued 


did not intend to support a false claim by a false bond. * A pivmiij&uiy 
cd no time for payment, anr ‘ _ _ ’ • -'•v— 

“ on demand ” were added ■ _ by 

payco against the maker it ’' . • ■ • ■ \ ■ e 

of the note as it ori^nally stood, and was therefore immatenal, ic am not auecc 
the validity of the inatrument * , , 

A Mukhtcar who appeared for the plaintiff in on ejectment suit « 

Bent Court, in open Court but without tho perroissiou of the Court, or even 01 ^ 
■officer of tho Court in wboao custody the record was, took the 
altered it so as to represent the plaintiff as claic^g ejectment of the 
from one field more m addition to those montioned orimnally in the Plata ^ . 

not appear whether the plamtilf was or was not entitled to eject the ® 
from that field, but inasmuch a-s the alteration was made openly and the prosecu 
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had not established that it was made fraudalentif or dishonestly, it was held that 
upon those facta the Mukhtcar could not properly be convicted of forgery. ^ 

Third clause—This clause requires that ft person must fraudulently or 
dishonestly cause any person to sign, aeal, execute, or niter a document knowing 
that such person could not by reason of (a) unsoundness of mind, or (6) intoxi¬ 
cation, or (c) deception know the contents of the document or the nature of the 
alteration. 

■Where the accused obtained a gennine signature upon a false document, by 
inserting the document in a heap of papers placed for signature before the person 
signing it, it was held that the accused had not committed an offence under this 
section, on the ground that no deception was practised on the person signing it to 
prevent him from knowing the nature of the document.* It must be shown that 
the accused practised deception, so as to prevent a person from knowing the 
nature of the document, before the accused can be found guilty. Where the 
accused, a tnohurrir, in a Registry Office, was chained with making false endorse¬ 
ments of registry on the back of certain deeds which endorsements were signed by 
the Registrar, it was held that, before he could be convicted of forgery, it must be 
shown that the Registrar, m consequence of deception practised upon him by the 
accused, did not know the contents of the document he was signing.* 

3. Explanation 1.—There may be a sufficient falsity in a man’s merely signing 
hia own name, if he do this in order that it may be mistaken for the signature of 
another person of the same name. If a bill of exchange payable to A or order, set 
into the hand of another person of the same name as the payee, and such person, 
knowing that he was not the real person in whose favour it was drawn, indorse it, 
he is guilty of forgery. * 

It is a false document if the o Sender makes it falsely in the name of any other 
person, although that name happens ako to be the offender’s own name. A man 
who makes a promissory note in bis own name without any false description or 
addition and with an honest intention, if he afterwards uses or attempts to use the 
note, pretending that it is signed by another person of the same name, does not by 
this false representation make the promissory note ‘ a false document It was a 
genuine document when he signed it and does not become false by his subsequent 


and autnentic when it is false and deceptive.^ 

4. Explanation 2.—“ As to the charge of forgery it is wholly immaterial 
whether the name forged is that of a fictitious person who never existed or of a 
real person. It is as much a forgery in the one case as in the other provided the 
fictitious name is assumed for the purpose of fraud in the particular case under 
trial... There is, however, no doubt that an intention to defraud is an essential 
ingredient; but it is sufficient to show that there was an intention to defraud 
generally. Whether there was an intention to defraud or not is a question of fact 
to be determined with reference to the special circumstances of each case.”* 

As to how far personating the true man or assuming a fictitious character 
will affect this offence, the following principles, as laid down in Dunn’s case,’’ are 
briefiy simmarised by East.* ” First, that if a person give a note or other’secn- 
rity as his own note or security, and the credit thereupon be personal to himself 


* BisheihiT Dayal, (1905) 2.5 A. 55". N. 93. 

» Nttjeebutodllah, (1868) 9 W R. (Cr ) 20 

* Dicarkanalh QKose, (1873) 20 W. R. (Cr.) 


* Mtad V. Young, (1790) 4 T R 2S. 
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• Per Sluttusami Ayyar and Parker, JJ., in 
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AUt,. (1868) 10 W. R. (Cr.) 01; 2 Ben-. 
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» (1765) 1 Leach 67, 69. 
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without any rotation to unothor, h» aigning aiicli a note vitli a mitiam mtas may 
Mdetid bo a cheat, but wil not amount to forgery ; for in that coae it is really the 
instrainent of thyiarty whose act itpmpotU to bo, and tho mUitorUi no other 

secnntyiavioT^*. ^ i,*t_ 

either fcally cxis* ; »••■'.',*■■■ ..■•;■ ' ' . 

credit, or induce ■ ■ ■'. • ■' • ; ' 

then a false insti ■.. : ‘ ‘ • . •••- ^ 

be the eame, tho *.■ * ; ■ ■ • 

senco of him ivbo lent his monejf upon it, If tho imposter ^nd the partr iriose name 
w made of Trero l^th strangers to him j for then he could not Jnio'w that such 

.. ‘ ' r-ame he assumed, and therefore fie other 

' ' ' ■ : I ; • )f these propositions ■vras followed in a 

• pa^Tuent for a pony and cart purchased 
by him from the prosecutor, drew a chc<iue in the name of William Martin in the 
presence of the pmsecutor upon a bank at which ho, the accused, had no account, 
and gave it to the prosecutor as his own cheque drawn in his own name.^ But if a 
person authorise another to sign a note in his name, dated at a particular place, 
and made payable at a banker's; and the person, in whose name it is drawn, 
represent it to be the name of another pereon, with intent to defraud, and no such 
person as tho note and the representation import exists, this is forgery. * ; Signing 
a bill in an assumed name is a forgery, if the name was assumed to defraud the 
person to whom such bdl is giveo, though such person would equally hare taken 
the bill had the accused used bis real name. * 


Casesv-^Bocument in ibe name of a ficiiiious psrson.—The accused was alleged 
by the prosecution to hare advertised that a work on English idioms by Sowrt 
S. Wilson, ji.A., wag ready, stating that the price was Rs. 2*4 and that intending 
purchasers might remit it by money order to Robert S. Wilson, Council House 
Street, Calcutta : to hare then requested the postal authorities at Calcutta^ by a 
letter signed Robert S. Wilson, to have tbe money orders redirected to him as 
above at Rajam : to have similarly requested the Postmaster at Rajam to pay the 
money orders to his clerk, Sesbgixi Bau: to have sub'^equentty received tbe value 
of money ordeiw made out in favour of Robert S. Wiison from tbe Postmaster at 
Rajam signing receipts as Sesbgiri Kau: Robert S. Wilson and Seshgiri Ran wew 
alleged to be fictitious persons, and it was also alleged that the accused had no book 
on English idioms ready to be despatched to purchasers: it was held that, the 
allegations supported charges of cheating and forgery.^ Where certain persons 
signed a bail bond with names which were not their own, it was held that the 
sons wets not guilty of an offence under this ecction as they had before siguiog the 
the ’Sfavistrate that their names were the names they afterwajas 


or fictitious other than the accused.*’ 

Document made to conceal » previous dishonest, or fraudulent, or 
act.—The Calcutta High Court has laid down that if the intention * 

false document is made is to conceal a fraudulent or dishonest sot whwh has ^ 
previously commit' an intention to coman^ 

fraud; and if tbe * 

with that intentioi ■ 


' iag of a false document 
jery.* It has also held 
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that the making of fabc entries in a book or register by any person in order to con¬ 
ceal a previous fraudulent or dishonest act falls within the pu^^^ew of B. 477-A 
inasmuch as the intention is to defrand.* In a subsequent case, however, the 
same Court held that the alteration of accounts so as to show the receipt of a sum 
of money criminally misappropriated and in order to remove e\-idence of such 
misappropriation was not an offence either under s. 465 or s. 477-A, them having 
been no intent to commit fraud. The cases of Loh’t Mo^an Sarlar and Jiath Sc/iari 
Das were distinguished ou the ground that the entry in this case showwl that the 
accused was liable and it was a statement of the true position of affairs, whereas in 
those cases the accounts were framed in such a way as to conceal liability and to 
present an untrue state of affairs. * 

The Madras High Court is of the sameopinion. It has held that a debtor 
who fprges a release to screen himself from liability to pay the debt is guilty of 
forgery, because he intended by the forgery to cover a dishonest purpose.* 
"Where a process-sen'er prepared and filed into Court a false altaishi with fo^ed 
signatures with a view to defraud a District Muasiff into excusing his delay in 
returning processes and his absence from duty for a period of seven days, it was 
held that he was guilty of offences under ss. 463 and 471.* 

The Bombay High Court had also held, adopting the Calcutta view, that a 
man who deliberately makes a false doenment with false signatures in order to 
, shield and conceal an already perpetrated fraud is himself acting with intent to 
commit fraui It is a fraud to take deliberate measures in order to prevent persons 
alreadydefraudedfrom ascertainingthefraud practised on them and thus to secure 
the culprit who practised the fraud in the illicit gains which he secured by the fraud. 
In this case a village Eulkami misappropriated certain sums which the rot/oCs had 
paid to him for irrigation cesses. To prevent the royais from complaining and to 
protect the fraud, he forged with the help of the accused certain c^Hans showing 
that the sums had been paid over to the Government Treasury. The accused was 
paid Rs. 25 for the work. He was, on these facts, charged with the offence of 
forgery. The Sessions Judge acquitted him on the ground that the forgery was 
committed to conceal the fraud which had already been fully committed, whereas 
8. 463 required that fo^ery should be “ with intent to commit fraud or that fraud 
may be committed.” It was held, setting aade the order of acquittal, that the 
offence of forgery was complete although it was effected to conceal a fraudulent 
or dishonest act previously committed. * 

A falsification of a record made in order to conceal a previous act o! negligence, 
not amounting to fraud, does not amount to forgery. • 

Bat the Allahabad High Court has ruled that falsifications of recuids made 
in order to conceal previous acts of frand,’ or negligence, * do not amount to forgery, 
as no one would be defrauded or injured by them. Following the*** decisions it 
has decided that a clerk who, after committing criminal breach of trust, makes 
false entries in an account book, with the intention of concealing such offence, does 
not commit forgery.* Similarly, where a public servant, in charge as sneh of 
certain documents, having been required to produce them, and being unable to do 
60 , fabricated and produced similar documents, with the intention of screening 
himself from punishment, it was held that such fabricated documents, having not 
been made with the intent specified in s. 463, were not forgeries.*® With respect 
to a charge under s. 465 the prisoner’s immediate and more probable intention 


' B«4X Bt\ari Dot, (1905) 35 C»L 450, 
•djssentms from Jivatuind, (1S32) 5 AIL 221. 
GirdXori 'Lal, (1SS6) 8 AIL C33, and AlitJ 
Bamtd, (1886) 13 CaL 319. 351. 

* J^tt\ Chandn Bulxrjtt, (19*/)) 36 CaL 
t»55 

* SaUtpaH. (1888) 11 JUd. 411. 

* Kamof'kiitaiJt-j Pilh;, (1919) 42 3I»d. 
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• B^lrishna Vamin, (1913) 15 Bom. L. R. 
703,2 Bom. O. C 115. 

• SkanLar, (1880) 4 Bom. W. 

• Jagt$Jtitr Pfr$had, (1873) 0 N. W. P. 56. 

• Lat Gwmul, (1870) 2 X, W, p. ll 

• Jttcanaad. sop. 

*• J/aiAar Hnvin. (1883) 5 AIL 553. 
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^tbout any relation to another; hn aignlng sndi a nof<- 'rith a ficfitmn^ name may 
mticed 6o a cjicat, but tviH not amount to forgery; for in that case it is really the 
imtrument of tho party xvlios« act it purports to bo, ami tho creditor had no other 
sccurttym wow,^ But, secondly, that if a note bo given in tho name of another person 

oitnor really ousting or ropre* ‘ ’ * * . • 

credit, or indneo a tnist trhicli 
thon a false instrument, and 

be the same, though the note or security were thus falsely sahseribed in the pro* 
sonco of him who lent his money upon it, if tho imposter and the par^ whose name 
is made u**® of were both strangers to him; for then he could not Irnow that such 
impostor was not really tho person whoso name ho assumed, and therefore the other 
Would be equally deceived.” The first of these propositions was followed in a 
case where the accused, IRobcrt Martin, in payment for a pony and cart purchased 
by him from the prosecutor, drew a cheque in the name of SVilHam Martin in the 
presence of tho prosecutor upon a bank at which ho, tho accused, had no account, 
and gave it to tho prosecutor as his own cheque drawn in his own nomo.^ But if a 
person tiuOfOrise nnothec to argn a note in h« name, doted ot o particular place, 
and made payable at a banker’s; and the person, in whose name it is drawn, 
represent it to bo tho name of onothor person, with intent to defraud, and no such 
person us the note and tho ropresontation import exists, this is forgery.* Signing 
a bill in an aBaumed name is a forgery, if the name was assumed to defraud the 
person to whom such hill is given, though such person would equally have taken 
the bill had the accused used his real name. * 


Cases^Oocument in the name of a fictitious person.—The accused was alleged 
by the prosecution to bavo advertised that a work on English idioms by Bobert 
S. Wilson, St.A., was ready, stating that the price was Rs. 2'4 and that mfendmg 
purchasers might remit it by money order to Robert S. Wilson, Council House 
Street, Calcutta : to have then requested the postal nuthoritiea at Calcutta by a 
letter signed Robert S. Wilson, to have the money orders redirected to him as 
above at Rajam : to have similarly requested the Postmaster ot Rajam to pay the 
money orders to bis clerk, Seabgiri Rau: to have subsequently received the value 
of money orders made out in favour ot Robert S. Wilson from the Bostmastet at 

" ' ' ' W"" ' r?obeit S. Wilson and Seshgiri Rau were 

so alleged that the accused had no book 
I purchasers it was held that the afcove 
allega ' . - • -i ,v 4 "Where certain persons 

siguei ■ ■ ’ ■ ' it held that the p^* 

. . they had before signing the 

bond informed luo • the names they 

signed to the bail bond and that, therefore, they could not be held to have mteoueo 
to cause the Magistrate to believe that the bail bond was signed by any person rca 
<it fictitious other than the accused.® 

Document mad© to conceal a previous dishonest, or fraudulent, or ne^g^^ 
act.--The Calcutta High Court has laid down that if the mtention wiu^ « 
false document is made is to conceal a fraudulent or dishonest act which has 
previously Committed, that intention cannot he other than an intention to . 

fraud ; and if tho intention is to comnuit fraud, the making of a false jj 

with that intention will come within the definition of forgery. ® It has also u 


1 Martin, {^8^9) 5 Q. B. R 34. 

• Partea & Broim, (1796) 2 {.racb 775, S 
JJast B. C. USa, ■&65. 

* John Francia, (1811) B. & R. 209; 
Jtolxrt Peacock, (1814) R. * R. 278} Samuel 
Whiley, (1805) li. &. R. 60; Thotnna Bonfien, 


1813) R. «: R. 260. 

' Pm S»j«, (1889) 13 3I»4 2T. 

• YentUKiiu Vtnhuaaami,(l9l(>)i>^‘‘ 
24, [1010] 51. IV. X. 232. 

* Ictii Mohan Sarker, ({8SW} 

27'. Dm. C. B. K. <R C.) 2R 
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that the making of false entries in a book or register by any person in order to con* 
c. previona Ccatiduleat or dishonest act falU within the parview of a 477-A. 
inasmuch as the intention is to defraud.* In a subsequent ease, however, the 
same Court held that the alteration of accounts so ns to show the receipt of a sum 
of money criminally misappropriated and in order to remove e\idcnce of such 
misappropriation was not an oficnce either under s, 405 or s. 477-A, there having 
been no intent to commit fraud. The eases of Lolit Mohan Sarhar and Ra^h Behari 
Das were distinguished on the ground that the entry in this case showed that the 
accused was liable and it was a statement of the true position of affairs, whereas m 
those cases the accounts were framed in such a way as to conceal liability and to 
present an untrue state o! aflmta. * 

The Madras High Court is of the same opinion. It has held that a debtor 
who forges a release to screen himself from liability to pay the debt is goilty o! 
forgery, because he intended by the fo^oiy to cover a dishonest purpose.* 
Whore a process-server prepared and filed into Court a false altdkshi with forged 
signatures with a view to defraud a District Munsiff into excusing his delay in 
returning processes and his absenco from duty for a period of seven days, it was 
hold that he was guilty of offences under ss. 468 and 471. • 

The Bombay High Court bad also held, adopting the Calcutta view, that a 
man who deliberately makes a lolse document with false ugnaturos in order to 
.shield and conceal an already perpetrated fraud is himself acting with intent to 
commit fraud. It is a fraud to take deliberate measures in order to prevent persons 

f.... j At1,1 ,, - , 


paid Rs. 25 for the work. Ho was, on these facts, charged with the offence of 
forgery. The Sessions Judge acqmtted him on the ground that the forgery was 
committed to conceal the fraud which had already been fully committed, whereas 
s. 463 required that forgery should bo “ with intent to commit fraud or that fraud 
may be committed.” It was held, setting aside the order of acquittal, that the 
offence of forgery was complete although it was effected to conceal a fraudulent 
or dishonest act previously committed. • 

A falsification of a record made in order to conceal a previous act of ae'^Iigencc, 
not amounting to fraud, does not amount to forgery. * 

But the Allahabad High Courthas t .• _ • . 

in order to conceal previous acts of fraud,* • ■ . 

as no one would be defrauded or injare< 

has decided that a clerk who, after committing criminal breach of trust, makes 
false entries in an account book, with the intention of concealing such offence, does 
not commit forgery.* Similarly, where a public servant, in charge as such of 
certain documents, having been required to produce them, and being unable to do 
80 , fabricated and produced similar documents, with the intention of screening 
bimself from punishment, it was held that such fabricated documents, having not 
been made with the intent specified in s. 463, were not forgeries. With respect 
■to a charge under s. 465 the prisoner’s immediate and more probable intention 


* Rash Bihari^ D<ia, (1908) 35 Cal. -150, 


i»55. 

* Sahapeti, (1888) 11 Mad. 411. 

* Kamaf.htnalha PdUl, (1919) 42 3Iad. 
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• Bfakrithna I’amaB, (1913) 15 Bom. L. R. 
TOS, 2 Bom Cr. C. 115. 

• ShanKar, (1880) 4 Bom C57. 

» Jagtshnr Ftrshad, (1873) 0 N W. P. 66. 

■ Lat GumuI, (1870) 2 X. \V. P. ]1 
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*• JlaiJiar {imZ) 5 . 4 , 11 . 
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nitm (III- inlrnlimi i» to rnni-'nl n rtmi-l wliich hn. t.~n prfvinn.Iy fommitlM' 
It K not iho |c,n,i ni inirnlion which thiit ncrlion refer, m, t H>re thi nceast<l in' 
onicr Id MIT himi_cl( (r„n, ((,. mnw-qn-nre. nf miiapprontinlion,. made hr him 
made falic cnlnc in the ncconnu. it wa, h-M that he cntihl not !c ronrided of 

“'''■P'"’ »■" "f the Marlraa nijl. Court. 
« here n licnch Clerk trretrcl a .anm i>( mnner paid in in fine and roitappropriated 
It, nnu mn•I^ n f.nN*' rrr^Jpt to rovrr »}>rtir}i miwppfopruti^n. it h^M that 
tho oITi'nrf' ranir* iin^W th*> proriMoni o{ ji\ |f »7 Ami 471 .* 


Joint icta—Tf jiP'Veral ppf?ona rom1*ln»' to fonjf» tti uvitnini**nt, and each 
pxociitcshy n tHnitift jart of th<* fnrjjrrr, ftnd arf* not to^'thn 

til** in«trufn‘*nt ff>^y ak* 

Knell i' n |iriiirip.il, thoti^li Ii/* <|«r-i hot know hy whom fh*' f)th*’r parts are 
oxernt»'il. nml tlioiiRh it \% finislsrd ]»y ono afon**. in the ntx^ncr of olhf-rs.* Thtu, 
tL” me^k^fs of tfio nnd pUt*’ rf*s(i-*et(ivfr ^)f th<* pnrjKJse of forpng o cote, 
oftrrwAftU filjefl ii|! |jy a third person, ore pfincipnls in the forgery with that 
j***r*oii.* 

Abetin«nt,—.jV jicrson taking an active J»Art in tho propamtion of a docament, 
hut no part in the forgery of th<* nntnc of the crecutftnt. does not commit forgery, 
hnt aimjily nhvts the offence.* To prejMTv in conjunction with others a copy of 
nn intended false document, and tohuy a alampcil paper fnrthc purpose of writing 
auch false doctimont. atul to ask for Information ns to a fact to be inserted in such 
false document do not con.stituto forgerj*, or an attempt to commit it, bat vroitld 
amount to allotment.^ 


P n A C TIC E . 


Evidence.—Provo (1) that the aceuwd made, signed, sealed, or executed the 
document, or any part of it, or made a mark denoting execution. 

(2) That ho did as in (1) with the intention of causing it to be believed that; 
tmeh document was made, aignod, scftlo<l, or executed by, or by the authority of 
another person; or (2) that it was executed at a particular time. 

(3) That «uch another person did not so execute, or did not flotfiorizo such 
execution, or that auch execution was not ©t that particular time. 

{4} That the accused knew that it was not so executed, either by such 
person, or by the authority of such peraoii. or at that time.* 

(5) That ho did as in (1) and (2) dishonestly or fraudulently, or with intent 
(fl) to cause damage or injury, or (b) to support any claim or title, or [c) to cause a 
person to part with property, or (J) to cause any person to enter into nny expre^ 
or implied contract, or (e) to commit a fraud, or that a fraud might bo committed. 

Or prove (1) the raoWng or executing of the document hy some one. 

(2) That the accused afterwards altered such document by cancellation or 
otherwise. 

(3) That such alteration was in a material part of the document. ^ 

(4) That the accused had no lawful authority to make such alteration, 

(5) That ho did so dishonestly, or fraudulently, or with intent, etc., as in 


(5) above. 

Or prove (1) that the accused caused a peraon to sign, seal, oiccute, or amr 
the document. . . * *= 

(2) That such person when doing as in (1) was ignoraut of the contents oi 
the document, or of the nature of the alteration. 


1 Qitdhan Ul, (188G) 8 All. 653. 

* Sh-iya-vd-dm Ahmad, {1922) 20A. Xa J. It> 
683, 

» Nga Ba St\n, (1924) S B. L. J. 113. 

* John Binglty, (1821) R. & R. 446. 


■ Kithcood, (1831) 1 

* Joy^athnn Dade, (1831) 1 307. 

» Kashi Nalh KaeL-. (1S97) 

* Padala Ventatasam*, (l88l)S^^’ ' 

* Bamgopal Dhvr, (1868) 10 TV» R. 
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(3) That such ignorance was due to (o) nnsoundness of mind, or (6) intoxica¬ 
tion, or (c) a deception practised upon him. 

(4) That the accused knew of such ignorance, and the reason thereof. 

(5) That he, when causing such petson to sign, etc., acted dishonestly or 
fraudulently, or with intent, etc., as in (5) above. 

WTicre it is alleged on behalf of the prosecution that a deed is forged, it is 
not sufficient for the prosecution to prove that it is improbable that the deed is 
genuine, but it must prove for a certainty that the deed is forged.* 


between his handwriting and that of some fragmentary pieces of writing upon which 
the charge was based, it was held that the prosecution should make an attempt to 
show that the accused was the only man in the office who could have written the 
forged document.* It is dangerous to come to a conclusion on the questions of 
forgery on a mere comparison of the writing in a disputed document ^"ith the- 
writings in admitted documents. One of the most useful testa in considering a 
case of forgery is to see whether a clear dissimilarity of habit can be traced through 
the documents tendered. If there exists aucha dbsimilarity, then it is difficult 
to say that the same person wrote them all. The judicial mind has constantly 
taken advantage of the characteristic peculiarities of indiriduals when a question 
has been raised whether their writings have been forged, such peculiarities being 
most commonly manifested in the formation of an idea or in the mode of spelling 
particular words.* 

A conviction for forgery can seldom be based solely on non*resemblanco of 
handwriting.* * 

A person is not entitled to give evidence as an expert in handwriting if his. 
only knowledge on the subject is acquired in the course of a case.® 

Noa-admlssIMIUy ot a civil ladgmeat !o t erlnilnil trial.—In a suit by A against 
the obligors of a bond, the Court held, for the reasons stated in its judgments, that 
the signatures of the obligors were not genuine, and directed the prosecution of A 
on a c’’”"'"' c* • n.. *v« »»;»i ^ *»..•« ^r **■- f'v;* 

‘Court ■ ■ ■ ’ I . ’ • • • 

on by ■ ' . I ■ ‘ 

could not be admitted • 

Procedure.—Not cognizable—^Warrant—Bailable—N o t compoundabl<h— 

Triable by Court of Sos.‘«ion, Presidency Magistrate, or Magistrate of the first class. 

Complaint*—No Court shall take cognizance of any offence de.scribed in s. 463 
when such offence is alleged to have been committed by a party to any proceeding 
in any Court in respect of a document produced or given in eridence in such 
proceeding, except on the complaint in writing of such Court, or of some other 
Court to which such Court is subordinate.* If the prosecution is confined to offences 
connected with a doenment committed prior to its production in Court, such prose¬ 
cution is within the law and requires no sanction.® The offences connected with 
forgery, which are referred to in e, 195, Criminal Procedure Code, are offences 
committed by parties to proceedings. That a witness does not fall within this 

• RielarJ, (I91S) *0 Coi 31S. 

• Gojun Clmndrr Ckote, (18S0) 6 C*J. Sl7. 

• Section IW (1) (c), Crimin*! I’rowlore 
Code. See Soor UcMoitUd r, A*niIAo#nr, (1003) 
4 Bom. L. R. 2C8; GultleJismJ. {192S) S7 
Bom. L. R. 1039. 

• Zoitf (191*) tOA. UJ. i:. SOI. 


» .VoXXo, (1807) I'nren. Cr. C 017. 

* (IKM) • A L. J. R. 444. See 
I’eiU-ata /.W. (1913) 3G >l»d. 150. 

» liionm l/il T (1922) 3 P. L, T. 

653. 

• Sa^rtnoJ Afarv^Ht, (1924) 40 C L, J. 
ISS. 
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A Siil,-I!-;..i<Ar,. nni a ('ntKi. an-I. thrr-h;-, tu. ,in- thn i. m; r.^m^rr 
tot a prT..'<-ut,..n In, f.-irr-rr in rr^p^t nf a (arp-.I .i^-nRKn' rr^^-nt'<l ff>» ,rri,in. 
twn in hi. nrr.rn » Itm (h. In,„aa.T., (UUrtn, i. a r-ntf. ,n,! hi, i. 


tmn in lii 
irj#^«'««arv 


AMnJel* »n;nll^Th.' pri'an-r wa, wish h„iri; (,„g-,l I-a,., A anil 

I» ^y'Armc wj'* firr.'" ilatr and in #*VK!'’r.r« h/ ^tfn In th*- fjifr.'f tmt No 

mention of nny rhifjj- tin to II wai rnA'f* in th- onf-r of »n'i tfi-s 

jiri.nn'-r havine ii^n Br<|ni;!f,l nn an ir.ilirtm.n! In, fnrsir,; f-aw A. i! «a« held 
that tfi*' pVa of tiuirrfcut tyrant wa.« in4«!mj-««if»V on a ’»filii«*nn**nt trial of tho 
pri«onfr for forisrinR I'-ai'' !l» 

Jelci trial.—Tf;'' joint trial of th" atf^-tjinr witr.<*«v-» of an 

fot^l cforuw'nt hr ftivmc fat"* rtvUtcr in aupf-^rt of w iH-'cal, 

ftnri vitiatoa t!i»> trial,* 


Chirn *—\ {fifittr arei rj^re oj rtt".), htrUy rJsarjjw ron (nany. oj 

thterf^fM) folhir* •— 

Thnl yon, on or alioiit th^,—of—* flt-.-a..r, a cortain ifncumf-nt, 
to wji——(cf^fonV ir). With int^'nl |« eatiio lUrnaj:* or jnjnry *« .Ifl, [cr to support 
n cortnin claim or tiilo, to wjt——; nt to cauar a\II to ^tt with C'Tiain pfojyrty, 
to , Of In onirr into a rrftatn rontrarl with <\n with ffffartl to (mertiein 

th*" (ihjffi) rtf with intent to commit/ran'! thrif<rrf<tion)]; and that you thiTf- 
l»y cominitt^l an o{T*‘n*^ inini<haf>l* imd^r a. -IIV*, ami within th** cogmiMriw^ of 
tno Toiirt of {or ih'* Ki/rh Court). 

And I <jtrcct that yott l>« trint hy tha saui Conn on tho said charge. 

466. Wlioflvor fofgpi n document,' purporting to !» n record 
p„„,„ n( ,r<or.i prococdiog of ot iti II Colirt of .Tustico,' or n 
..KbnrtifotpiiMio register of Ilirfli, bnptum, jnnmnge* or bnnal, 
or II register kept Iij* a piildic sen'imt as siicJi, or a 
ccrtificnto or document purjiorling to bo mode tiy n public sen’ant* 
in his ofTicinl capacity, or nn authority to institute or defend a suit, 
or to tabo any proceedings therein, or to confess judgment, or a 
power-of-nttornoy, shall ho punialicd svitli imprisonment of eitiicr 
description for a term which may extend to seven years, and shall 
also 1)0 liable to fine. 

COMMENT. 

To bring Ills act uiiilrr this section or s. 471 the elements of fraud or 
•lishonesty, ns explained intlio Corle, must ho-present in tho minti of the person 
.accfiged.’ . _ 

Scope.--This section " U not intended to apply to cases where a public officer, 
or n person acting for a pnWio officer, whoso duty it is to make entries in a pubuo 
book, knowingly makes a /also entiy, but to cases where a certificate or other 
ment is forged by some unaiithorircd person with a view to make it appear that i 
was duly issued by a public officer. As, forinatonce, where a man forges a marnage 
certifveato duly issued by tho officer who onght to haw issued it,”* But the lorru^ 
Chief Court of tho Punjab hold that whoever, whether a public servant or a 


1 JfofAura Iktg. (1893) 10 A«. SO. S3. 

• J)et3» ./?Arttrt«i.(189.i} JSBom. CStj Shan 
V(/aHkattth. (1826) 27 Bom. J* Jl. 607. 

» Tulja. (1887) 12 Bom. 36. 

* Punatnehand ManekM, (1014) 16 Boin. 
I* R. 44C, 3 JBotn. (> C. 109, r. ornruling 
JCalitlaf Sttcddfie, (1806) 8 Bom. L. Jl. 447. 


So© fttso Xaiamja Tt/er, (1012) 33 72. 

• Dirarhtnalh Ihttf, (1837) 7 W. It. (Cr) 
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• (lOlC) 13 N. L. Jt. 35- 
T Jitily, (1801) 6 a W. N. 609. 

• Per Garth, a J.. IQ Jvygnn LaB, (1899) 
7 a U R. 356, 361. 
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private individual, so tampers with a public register, as to commit forgerx, is 
punishable under this section.' Intent to defraud is, however, essential.* 

1. ‘Document*—See b, 29, supro, 

2. * Court of Justice.*—Sea b. 20, supra. 

3. ‘Register of...marriage.*—This section applies to the forging of a document 
purporting to be a Register of marriage, although the Register is a private one and 
not one kept by the public servant as such, e.g„ a Register of Marriages of Maho* 
medans kept by a Kazi.^ 

4. ‘Document purporting to be made by a public servant*—document is 
a document purporting to be made by a public servant, notwithstanding the illegibi* 
lity of the seal and signature on it, if it appears on the face of it to have come from a 
public servant.* 

‘ Public servant.’—See s. 21, supra. 

Copy.—^Where a person who is bound to give a tme copy of any document 
gives a true copy of such document, he cannot he legally convicted of the offence 
of forgery punishable under this section, merely becanse the ori^nal of which he 
gives a tme copy contains a statement which is false, and is known or believed by 
him to be such.® 

CASES; 

Fraudulent intent must only exist in the nund of the forger.—A person who, 
at the request of another sent to trap him, fabricates a document purporting to be 
a notice under the seal and signature of a Deputy Collector, he being informed 
that the notice was required by such other person for the purpose of being used in a 
pending suit (there beiug, however, in reality no such suit m existence) is guilty 
of forgery, it not being necessary that the intention of fraudulently using the 
doenment should exist in the mind of any other person than the person fabricating 
the document. * 

Alteration in a certlBeate.—The alteration of name and age in an educa* 
tional certificate and the use ther«*of by the person altering to obtain an official 
appointment, which the officer appointing would have withheld if he had known 
of the alterations, constitute, in the absence of satisfactory explanation, offences 
under ss. 476 and 471.’ 

Alteration in Government correspondence.—A Government tumar (corres* 
pondence), in which accused Nos. 2 and 3 were interested, was kept by a Mamlatdar 
at the bouse oi bis clerk. During tbe absence oi tbe clerk irom bis bouse, accused 
No. 1, another clerk in the Slamlatdar’s office, removed the tumar without any¬ 
body’s consent. In the company of accused Nos. 2 and 3 he went with it to a 
neighbouring town to show it to the pleader of accused Nos. 2 and 3 in connection 
with some proceeding. Accused No. 1 left the tumar with the pleader and went 
away. Later he brought the tumar back and stealthily replaced it from where it 
was taken. It was afterwards discovered that some papers had disappeared from 
the tumar, whilst others had either been matilated or altered. It was held that 
accused No. I was guilty of theft as he had removed the tumar without the consent 
of ita custodian and accused Nos. 2 and 3 were guilty of abetment of theft; and 
that accused Nos. 2 and 3 were abo guilty of offences under thb section and 6.193 
in respect of the alteration of the document. • 


» Ji/iJ-S*«9A.(1895)r.R.Xo.l3ofl895. 

» Ilari CAan/}, (ItKO) P. L. R. 8 ol 
IWM. 

* Bacha Slick, (1891) 1 Wdf Ml. 

* PrewwimoBcwe,(186C)5 W. R. (CY.)96. 

* Mariyatrdc, (1891) Cr. R. No. 42 of J891, 


Unrep. Cr. C. 583. 

• ffarodkan Slatii, (1887) 14 CoL 513, 

r. B. 


» ygu Pye. (l&W) 2 L R R. 

• VaUahkram Ganpatram, (1925) 27 
L. R 1391, 8 Bom. Cr. C. 157 
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PltACTICE. 

Eridcnco.—Provo (1) tlmt tlio accinod Jorgcd tlm docamont.' 

( 2 ) TJmt tho (iocmni'nt lorgi^ id one of the kinds specified in this ecetion. 


Triaw“rt^1oS""^^ 


That yon, on or nhont«,c—.Jny of-, at-.forged flic document, to 

, whicli purnorlwl to lo a rcconl (or proceeding of a Court of Justice, cte.l 
and that you tlicrcby committed mi oftence pnniskaWo under a. -160 of the Indian 
toiio, and mtinn tho cognizance ot the Court of Session (or the High Court). 

And I licrcbj' direct tfint j'Oij Le tried hy the snicl Court on the said charge. 

467, AYltocvai forges a dociimont' which purports to be 
Forgery oI Tnln. a valuable security^ or a or an authority 

»W« security, wiu, to ftdopt a son, or which purports to give author- - 
ity to any poison to jnnhe or transfer any valu¬ 
able security, or to receivo tlic principal, interest or dividends 
thorcon, or to receive or deliver any money, moveable property* 
or valuable sccuritj', ox any document purporting to be an acquit¬ 
tance or receipt acknowledging^ tho payment of money, or an 
acquittance or receipt for the delivery of any moveable property or 
valuable security, shall be punished %vith transportation for life, 
or witli imprisonment of either description for a term which may 
extend to ton years, and shall also bo liable to fine. 


COMMENT. 

The offence described in this section is on aggra%’ated form of tho offence 
described in the last. 

To support a comdetion under this section, the forged document must be 
one of those mentioned in the text.* It must be shorn that the document is a 
false document within the meaning of s. 464, and that it was forged by the accused 
with some intent mentioned in a. 463. It is not sufficient that some possible intent 
may be inferred from the facts but it is noccssarj that such intent should be estab¬ 
lished by evidence, ** A mere fraudulent preparation of a deed of sale, with intent 
to cause injury to certain persons, does not amount to forgery of a valuable 
security unless that document be a false document. * 

1. ■'Forgesadocument,'—Seo«.29,s«^a,aato‘docu!nont’. The fraudulent 
alteration of a collectorate chellaun is forgery of a document within the meaning 
of this section ® Forgery of a document, even if the person for whom it la forged 
has no intention of using it, is an offence tinder this section.* 

2. • Valuable secarify/—^ee s. 39, supra. An tmregistered document, though 
not a valuable security until the registration fe completed, still purports to be a 
valuable security within the meaning of this section.’ Similarly, two documents 
with forged signatnres, one of which wad intended to bo ffUed up as a promissory 


1 VtJe «. 4C5, sopra. 

» (ISM) 1 \Y. li. (Cr. I..) S. 

» XailoA Chandn Das, (1902) 6 C. W, N. 
3S2! not foUoirecl m Sontatitnd’firam Piffat, 
(1909) 0 SL I*. T, 266, tho facts of Which are 
stated under a. 474, infra. 

* (18C6) 5 W. R. (Cr. L.) 6. 


* Surtah Chunder Bote, (1864) W. R- 
(Ga|».No.)Cr. 22. 

•^w«t ilaficrfur, {1624} 1 O. W. N. 562. 

» tCeah* Kath Natk, (1697) 25 Cal. 20^ 
?oTO«aiK», (/SS8) 12 Msd. I48; Omnd 
lamappa, (1889) Unrep. Cr, C. 467. , 
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not*' anil thi' other a rT‘C''ipt, but the space* for particulars of the amount, 
the name of the person in who«e favour the document* were e.vccntcd, the date 
and plare of execution and the rate of interest were not filled in, were held to be 
valuable fecuritie*.* But a /annd conferring a title of dignitv on a person is not a 
valuable aecuritv.* A blank paper, ora bond barred by Uraitation,is not a docu' 
ment of the kind de«cril>ed in this section.* But forgery may bo committed of a 
promi««orr note on an unstamped paj>er c\'en though a statute prohibits the 
stamp to l>e annexed afterwards* or ofaAiinrfi.* It is no objection to the charge of 
forgerv that the instrument is not available by reason of some collateral objection 
not appearing upon the face of it.* The accused was found in possession of two 
documents ; one was a registered conveyance in respect of certain lands from A to 
the wife of the accuse<l; the second purported to l>e a conveyance in respect of the 
same land from the same vendor to the accused hiraself, but this was not registered. 
The accused requested a schoobboy to have the registration endorsement from the 
former copied on to the latter and was thereupon arrested and charged under 
this section read with s. 110 and under » 474. At the trial A deposed that ho never 
executed the second conveyance, but asreg.irds the first he said that he had execu- 
te<l it in favour of accused's wife but that the accused was in possession of the lands 
and had also paid him the consideration money. The High Court held that as it was 
not shown that the second document was made with any of the intents mentioned 
in 8.463 or that it was intended to be fraudulently or dishonestly nsed, a conriction 
under any of tho abovo sections was not maintainable.^ Acensed No. I was the 
creditor of a person for Rs, 38. To pay off bis debt, the debtor got out the sum 
from his father by a postal money order drawn in hu name. When the money 
order arrived at tho phcc, accused* No. 1 received the money direct from thopos^ 
man and had the aclmowledgment signed by accused No 2 under the represents 
tion that accused No 2 was the payee Neither accused informed the debtor of 
the money order or tho receipt of the money. It was held that the accused were 
guilty of forging a valuable security, e.ff , the money order acknowledgment, an 
offence punishable under this section.* 

Material alteration of an incomplete document.— Aji agreement in writing, 
which purported to be entered into between five persons, was signed by only two of 
them ; it was altered by the addition of some material terms by the accused who 
was one of the two executants without the consent or knowledge of the other 
executant and was not signed by the other parties to the agreement. The accused 
was in possession of the instrument which was altered by him. It was held that the 
accused was guilty of the offence of forgery of a valuable security under a. 467, 
or of being in possession of a forged document under s 474.* 

3. * Will.'—See a. 31, supra. 

4. ‘ Moveable property/—See e. 22, supra. The forging of a document 
which purports on the face of it to be a copy only, and which, even if a genuine 
copy, would not authorize the delivery of moveable property, is not punishable 
under this eection/* 

PRACTICE. 

Evidence.—Provo (1) that the accused committed forgery. 

(2) That the document forged is one of the kinds mentioned in this section. 

» Javahir Thahur, (1916) 38 All. 430. 382. 

* Jan Mahomtd, (1884) 10 Cal. 684. • Jogidos Babu, (1921) 24 Bom. L. B. 

• Rughxinundun FuttronuvMi, (1871) 15 99. 

TT* t> • Bamiwvximi .ilyyar, (1917) 41 Mad. 589, 

' *• Copal, (1868) 5 B. H. C. (Cr. C.) 
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Procedure.—Ifot cogmzablo—'Warrant—Not bailable—Not componndaWe— 
Triabie by Coiirt of Session. 

, But when the variable securityis a promissory note—Cognizable—Warrant— 
Not bailable—Not compoundablo—^Triable by Court of Session. 

Complaint.—Tbo word ' forgery * is used as a general term in s. 463, and that 
section is referred to in a comprehensive sense in s. 195 of the Crinunal Procedure 
Code 60 aa to embrace a\\ tbe epeeiea ot iorgery aitenrards provided for as to 
punishment and this includes a case falling under this section.' '' 

Punishment*—Where the forged documents ate alternative drafts of any 
'document they do not call for separate punishment. * 

Chaise-—(no»ie office oj Magistrale^ hereby charge you {name of 

the accused) as follows :— 

That you, on or about the——day of-, at-, forged a certain document 

purporting to be a valuable security, to wit-—> for a rriU made by-; or an 

authority to adopt given, by-to, or an authority, given to-to make or 

transfer a certain valuable security, to wit-] with intent-; and that you there¬ 

by comnutted on ofience punishable under s. 467 of the Indian Penal Code, and 
within the cognizance of the Court of Session (or the High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 
The charge must set out the intentiou of the accused.^ 

468. "Whoever commits forgeiy, intending that the document' 
forged shall bo used for the purpose of cheating,® 
shall 1)9 puoidied 'with imprisorunent of either 
description for a term which may extend to seven 
years, and shall also be liable to fine. 

COMMBNT. 

Forgery, though a substantive offence, partakes of the nature of an attempt. 

It is usually an act done in furthetauce of some other criminal design. If it can 
bo proved that the purpose of the offender in committing the forgery is to obtain 
property dishonestly, or, if his guilty purpose comes within the definition of 
cheating, he is punishable under the present section. The intention of the forget 
may be fairly inferred in most cases from the contents of the forged documents,^ 

If the cheating is complete, and the subsequent forgery is for the purpose of 

concealing that offence, this section does not npply.^ 

To establish fraudulent intention under this section it is not essential to prove 
pecuniary advantage.® 

1. * Document.*—See a. 29, eujrra. A hammer for marking sleepers is a 

document within the meaning of this section.’ * 

2. * Cheating.*—See s. 416, supra. 

CASES. 

FalsiDcation of acco«nt-hoohs with a view to deception.—Where a person/ 
object was to deceive hi^ employer by falsifying account-lrooks which were in s 
custody, 8och deception being likely to cause deception to his employer, it was he 
that ho had committed an ofience of forgery with intent to cheat under this eection, 
and not one under a. 465.® 


» (18S7) 12 Bom, 36, 41; Teni Shah 

T. JSoiaht Skah, (1009) 14 C. W. X. 4'9 

* Sunt Saha^ur, (1024) 1 O. W. X. 362. 

» Ualiar .4U. (I0l2) 17 C- W. X. 354. 

* SL & 5L 418. 

* Hurmulh Sax. (1876) T.K Xo. 13 ot 1878. 


• ^iadhaital Chwjariah Cnm. App- ter 
tax. Xo. 105 of 1920 (Pnrep. Horn.) 

» .ro*e*^ (1924) 3 Banfc. II. 

• Banumr (1872) l8 U* U* ( '* 
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Making of a false register.—Forgery of a school attendance register, for the 
purpose of obtaining a Government grant, is punishable under this section.' • 

Making a false attakshi.—Where a process-server prepared and filed into 
Court a false allakshi T<ith forged signatures with ‘a view to defraud a District 
Munsiff into excusing his delay in returning processes and his absence from duty 
for a period of seven days, it was held that he was guilty of offences under this 
section and s. 471.* 

Preparation of a false MH.—^Thn actmaed, a Talati, prepared a fnU week’s bill 
for distribution of doles in his village, while staying out of the village, on the basis 
of the bill for the foregoing week, in utter ignorance of what had happened in the 
village and in order to avoid the trouble of going to their village personally. The 
bill was sent to the Circle Inspector, who. on comparing it mth the original register 
kept at the village, found that no doles had been distributed for four out of the 
seven days of the week. It was held that the accused was not guilty of an offence 
under this section as he had no criminal intention to commit fraud which was 
requisite to complete the offence of forgery under this section.* 


PRACTICE. 

Evidence.—Prove (1) that the document is a forgery. 

(2) That the accused forged the document. * 

(3) That ho did as shove intending that the forged document would be used 
for the purpose of cheating.® 

Procedure.—Not cognizable—Warrant—^Nofc bailable—Not compoundablo— 
Triable by Court of Session, Presidency Magistrate, or Magistrate of the first class. 

Complaint—Complaint in writing of the Court, before which the offence is 
committed, or of some other Court to which such Court is subordinate, is 
necessary ® Am offence under a. 463 mentioned in clause (c) of s. 195, Criminal 
Procedure Code, covers au offence under thb section, the object of mentioning 
s. 463 in 8. 195, Cnminal Procedure Code, being to include all cases of forgery 
whatever tho nature of the fraudulent intention may be. ’ 

Charge. —I (name and office of Magistrate, etc.), hereby charge you (name 
of the accused) as follows :— 

That you, on or about the-day of——, at-, forged a certain document, 

to wit-, intending that it shall bo used for the purpose of cheating and that you 

thereby committed an offence punishable under e. 468 of tho Indian Penal Code, 
and within my cognizance (or the cognizance of the Court of Session or the High 


Court). 

And I hereby direct that you be tried [by the said Court (i« cases tried by 
Magistrate omit these irofds)] on the said charge. 

469. "Wlioever commits forger}’, intending that the docu- 
Forgery for ti^cnt^ foiged shall Lann the reputation* of any 
purpose of harming part)’, 01 kiioTving that it is likely to bo used for 
reputation. piirposc, shall be punished Tvith imprisonment 

of either description for a term wliich may extend to three years, 
and sliall also be liable to fine. 


C 0 M if E N T . 

The making ol a false document lor the purpose ol injuring the reputation of 
any person is punishable under this section For in'»tance if A. with the intention 


• Kvppana PtUat, (I8S3) Weir (Cnl Edn.) 
33 a. 

• KonatehinaiAa Fi/lm, (IPlS) -12 Mtd. 
55S. 

• .App. forller 
No. 1P5 of IKtO, j>dr Ehth and Ommp, JJ., 


d»ctd«d on September 9,1920, (Unrrii. Ikim.). 

• rider. 4G5,snpnu 

• rtder. 417, supra. 

•Chm. I*ro. Crdo, e. 193 (I) (c) 

• fasHirntnaf, (1911) 30 Mad, 357 . 



LKVr OP CniMKg, 




(cfHAP- zvm. 


of Imtmmg B s rcpiitnlion or knowing that wjmt Iio docs is Ijfcel/ to have this effect, 
writes 0 letter in imitation of B’s handwriting purporting to bo addressed to a coo* 
icclerato m some disgraceful or dishonest transaction andahoira this letter toother 
persons, he commits this o/Tenco. 

U * Document.’—See a, 2D, tupra. 

2. Harm the reputation.’—Sec «. 199, infra. A person, who forged a draft 
petition, with the intention of using it as evidence and srhich contained false state* 
raents calculated to injure the roputation of another person, wns held gniltyof 
this ofTonce. * 


PKACT ICE. 

Evidence.^—Provo (1) that tho document in question is a forgery.* 
f2) That tliQ accused forged it. 

(3) That ho did ao intending that the document forged would harm the 
TOputaf ion of some one, or knew that it was likely to bo used for that purpose. 

Procedure,—Hot cognizabjo—Warrant—Bailable—Not compoundable—• 
Triable by Court of Session, Prcsiflency Magistrate, or Magistrate of the first 
•class. 

470. A false document made wholly or in part by forgery 
Forgoddocamont. IS designated “a forged document.” 

471. Whoever fraudulently oi dishonestly uses as genuine 

any document* which he knows or has reason to 
« doo?m«It ^ forged document, ^ shall bepunished 

in the same manner as if he had forged sudi 

document. 


COMMENT. 

The use of a forged document which is contemplated by this section is such 
use as causes wrongful gain or wrongful lo^. That is to say, the section applies 
to the case of a person who appears before some other person, or before a (kmrt 
with a document and endeavours to induce that person or Court to do some act 
which ho or it would not do if it was known to be a forgery.* Where in a judicial 
enquiry under a. 202, Criminal Procedure Code, against a person accused of having 
forged a document, the accused stated before the enquiring Slagistrate that the 
document was genuine, it was held that he could not be said to have used the 
document so as to make himself amenable to the provisions of this section even 
though he knew the document to be s forged one.^ 

Ingredients.—Under this section there must be— 

1. Fraudulent or dishonest use of a document as genuine. 

2. Knowledge or reasonable belief on the part of the person using the 
document that it is a forged one. 

1. ‘ Fraudulently or dishonestly uses as genuine any document.—The use of 

a document as genuine must be fraudulent or dishonest. “ The word ‘ fraudulently 
is used in ss. 471 and 464 together with the word ‘ dishonestly ’ and presumab y 
in a sense not covered by tho latter word. If, however, it be held that fraudulently 
implies deprivation either actual or intended, then apparently that word woi^ 
perform no function which would not have been folly discharged by the word 


* SAtf/aU .4Wy, (186S) 10 W. B. (CtP 61, • Afimuddi SMii, <1007) U C. W. >»• 

2 Benz. L. R. {A. Cr. J.) 12. 838. 6 a L. J. 4M. 

* FWtf 8.-ICS, flnp. ^ Ibid. 
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dishonestly and its use 'would be mere surplusage. So far as such a consideration 
carries any weight, it obviously inclines in favour of the view that the word 
‘ fraudulently ’ should not be confined to transactions of which deprivation of 
property forms a part.” ^ 

If the Court is satisfied that the accused uttered the forged document as a 
true one, meaning it to be tahen as sueb, and at that time knew it to be forged, 
the Court ought to find, as a necessary consequence of law, that the accused intended 
to defraud. * 


‘ Uses.’—To constitute a ‘ use ’ within the meaning of s. 471 it is not necessa^ 
that the forged document should be used as evidence in a Court. It is svifficient 
that it is used in order that it may ultimately appear in evidence or used dishonestly 
or fraudulently.® It is not necessary that the Court should accept the document- 
produced before it or filed in Court. If a person puts forward a document as sup¬ 
porting his claim in any matter, whether that document is acted upon by the 
Court, or used in evidence, is immaterial for the purpose of constituting use of tho, 
document by the party within the meaning of this section. * 

The use of a forged document will be fraudnlent and dishonest under this^ 
section, even though the document itself is unnecessary for the case of the party' 
■who uses it, and though, in fact, he has a perfectly good title without it.® 

The uso of the document must be for one of the purposes mentioned in s 463. 
Thus an involuntary production of a document in Court in obedience to an order 
to produce it is no use of it.® In such a case it is immaterial even if the person 
producing the document has dc^sed as a witness to its genuineness. The giving 
of false testimony with a fraudulent intention by itself cannot amount to a fraudu-- 
lent user of a document with reference to which that evidence is given. A mere' 
statement that a document is genuine docs not amount to using it as genuine.* 
These two cases arc dissented from by tbo Calcutta High Court. ® Tho mere filing 
of a list of documents, some of which arc forged ones, in Court, without tendering 
the documents in cndence, docs not constitute user of it.* The filing of forged, 
documents with a plaint is user o! them.*® The filing of a forged document as the 
basis of a plaint or as a necessary sequel to the picas in the plaint constitutes, 
a user of it.'* Similarly, putting in of a document m the course of the hearing 
is a user.'* Tho presentation of a forged document for registration, and obtaining 
registration is a using of that document.*® 

A presented a document for registration before a Sub-Registrar alleging that 
S had executed it. S having denied execution, the Sub-Registrar reported tho 
matter to tho District Magistrate. The Distnet Magistrate ordered a judicial 
enquiry, and the Deputy ilagistrafe who was conducting the same called upon A 
to state whether the document was genuine or forged. A appeared and stated 
thatthedocumcntwasgcnuine.buttbcDcputvMapstrate held otherwise. Awns, 
thereafter.triedandconnctedunderthissection It was heldthatA wasnotguilty 
as it was impossible to say that he ‘used* th'* document.** The accused was 
charged with having fraudulently or dishonestly used a <locument which purported 
to be a receipt granted to him by the manager of a want’s estate for certain papers 
and which receipt was alleged to be false. Subsequently, some of the papers men¬ 
tioned in t Jie receipt were on search found in tli»* c-'tatc office, while the other papers 


» IVr C J., in Ali, {lt-971 

25C4L5l2.52l,r. B. 

» /Fta,(lS 3 SjSC. A P. 27i. 

* nanutppa Utlixinj. (IROO) 1 Weir 500- 

* Bjtut O’ArtlJl, (1023) 51 CM. 469. 

• D\nnum Kasrt, (I8S2) 9 CM. 53; 

top.; Daya Kan, (1SS5) P. IL No. 16 

«f 18S5. 

• Panamiwl. (1911) 36 Slid. 3S7. 

» Ck^. (1911) 36 Mid. 392. 
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Sf* also Mciarol .d/i, (1912) 17aW.K. 94. 

* J/cAil finnur, (1925) 52 C*l 8S1. 

• Projad Sineh, (190S) 35 CaL 
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»• Id* JoWla. (1917) 3 P. L. J. 358. 

** ilolmh Ah. (19)2) 17 C IV. N. 94. 

*» RtliJla, (1911) 39 CM, 463. 

*• Jamoodren, ( 16 fi 9 ) 11 (V. R. Cr. 15. ' 

»• (1907) 11 C. W N 

628. 5 C T. J. 4.U 



994 


LAW OF GRiaiES. 


[chap. xvm. 


had not been searched for. It was held that those facts were not sufficient to- 
show that tha.wser of the document was fraodulent or dishonest or that the accwed 
had committed any offence,^ The accused, who was the plaintiff in a rent,suit, 
himself filed a halmlayat which was forged and which purported to be filed by the 
complainant, the defendant in the rent stub. It was held that the ^ct constituted 

a user within the meaning of this section. 2 

The accused was told to produce copies of the revenue records in,^u]>p_ort of 
his complaint of trespass and he knowingly produced forged copi<» as genuine. It 
was held that this was not an involuntar}' production of a document in Court and 
that the accused was guilty of an offence under this section.^ A person tendering,, 
during the course of a Police investigation, a forged document to the invesrigating 
officer, and thereby causing that officer to do something which he would otherwise 
not have done, is guilty of hairing used a forged document within the meaning of 
this section.^ 

‘ Document.*—A hammer for marking sleepers is a document within the mean¬ 
ing of this section. ® 

Conditional uUeriag—A conditional uttering of a forged instrument is as 
much a crime as any other uttering. Where a person gave a forged acceptance • 
the manager of a banking company where he kept an accoimt, saying a 
hoped this bill would satisfy the bank as a security for the debt he owed, and in© 
manager replied that that would depend on the result of inquines'respccting 
acceptors, it was held that this was a sufficient uttering. 

2, * Knows or has reason fo believe io be a /«f/, f 
using the document must have specific knowledge that , / cencral 

The words ^ Icnows or has reason to believe to bo a b«n 

application. The mere fact that a pleader s suspici *ijQt le knew or 

of «- ”,orfo, )a„d to 

one-„.nth »!.«« tfiog .ct out iu “ 

Eleven ycais after, this deed was printed to the i-uWari u^ 
request that ho ehonld enter up mutation g one-ninth share 

deld,” the deed being provioualy fto deed 

appear to be a two-ninths aliare but the "rj'„<,“ed had himself made 

remained nntouohcd. It vas not of 97 S* « ““to, that is, 

the alteration,, Tlic Piitwan entered "P , TaSor lor sanction, the 

two-ninths share. On the '““'^l'7,““ "L^he7d hat though Ibc accused had 
allonition m the deed came to light. _ ahown that he had so used it 
used tlie deed as a B'"';"”'' 'J - " |,ciieve it to be a forged 

fraudulently or dishonestly known^ o tlM not in the fare of the 

document /and that the alteration "'“’le •» to d«d “ not. m t . 

figure., given therein, make it a sale of anything more than 48 

■ Rtasan to hllere.'—See s. 26, rupra. , 

he kfo'e^'To/rrrgedTho7gC"^^^^ “ 

Jaw*. Ik 

• Coile, (183SJ SC. & 

> JtanrXhcJiiaf yaj^rdaf. ^ 


• ram Provid Uaity, <1608) 8 C» I* J. 317, 
ISaW.N. 1113. 

• ilrrntiirfrftn Sarltrr v, KcUiayaJ Jtfw/**, 
<10141 IOC. W N. 125. 

» ii?ajr At#, (1024) 6 L«h. Ca 

• SaJaniaU (1020) S V. V. I- R. 
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SLO. 471.] FALSE DOCU5!EXT. P05. 

Where a pcjjon took copies of a forped document aim put these copies for- 
% . ’ . •« ’' • : < _ * . f 1 •- 4‘‘» _ t» —1 1 this was a use by Mm of 

V : . *1 •• las held that it is doubtful 

1 ■ : .... . ... ■ . • • document. But it is other- 

wi«c where the oflcnder used the copy knbwing or lianng reason to believe that 
the entries in the original documents wore forgeries and intending to use them for 
fraudulent purposes. A certified copy of a forged rlocument is not a forged docu¬ 
ment.® The making of a copy of a forgery does not constitute forgciy unless the- 
maker of the copy was authorised to make the cop}'.* The accused was told to 
produce copies of revenue records in support of his complaint of trespass and he 
knowingly produced foiled copies as genuine. It was held that this was not an 
involuutar)'production of a document in Court and that he was, therefore, guilty 
of an olicnco under this section.* 

CASES. 

Alteration in a document without a fraudulent intent.—The creditors of a Police 
Constable applied to the*Distnct Superintendent of Police that Rs. 2 might be 
deducted monthl}' from the debtor's pay until the debt was satisfied. Upon an 
order being passed, directing that the deiluction asked for should he made, the 
debtor produced a receipt purporting to be a receipt for Rs. 18, the whole amount 
due. It subsequently appeared that the receipt was one for Rs. 8, which the debtor 
Lad altered by the figure “ 1 ” so as to make it appear that the receipt was for 
Rs. 18. It was held that the real intent in the prisoner's mind being to induce his 
superior officer to refrain from the illegal act of stopping a portion of his salary, 
the Court, in a criminal case, ought not to speculate a« to some other intent over 
andabove this that might have presented itself to him . that it did not necessarily 
follow that he contemplated setting up the altered receipt to defeat bis creditors* 
claim; and that, therefore, he ought uot to have been convicted under this section. * 

The accused made a change iu a document so that it may be taken in evidence. 
The doemnent related to certain transactions which the Settlement Officer could 
not take into consideration but would not have been bound by what it stated. In 
fact the accused’s case was ruined. It was held that the accused acted improperly 
but not dishonestly and could not be con\acte<l of an offence under this section 

Certificate.—The accused applied to the Superintendent of Police at Poona 
for employment iu the Police force. In support of his application he presented 
two certificates which he knew to be false. One of these certificates was a wholly 
fabricated document, whilst the other was altered by several additions made 
subsequently to the issue of the certificate. It was held that the accused was 
gmlty of offences under s. 463 and this section.® AlTicre the accused used a forged 
certificate of competency as an engine room first tindal, he was held guilty under 
this section and s. 463. • 

Plaint.—The accused gave his pleaders copy of a document which bad been 
falsified by an interpolation being made in it for the purpose of its being used in 
the trial of his suit. It was held that he was gniltv not of an attempt to commit an. 
offence under this section but of the offence itself. 

Fabrication of receipts.—^Where it was found that four forged rt,ceipts for the 
payment of rent, used by the prisoner, had been fabricated in lieu of genuine receipts 
which had been lost, it was held that, with reference to the definitions of the terms 


.?• .D‘«. (1919) 17 A. L. J. R. 672. 
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’ “ “-/4 ami 25, the pmoaer had Bot 

BowtS a Ldls!'™* *“ '“’■ ‘''”™ "I,*'™'"' 

A declared insolvent Trishing to obtain some contract work'ms asked to 
produce an order to the effect tbafc he was solvent; In order to obtain the necessary 
certificato of solvency he produced before the Ofiicial Hecciver a Wd receipt 
fihOTnng that ho had pajd np a certain debt which the creditor had written off as a 
bad debt. It was held that the intention of the acewsed was by means of deceit 
to ofatam a wrongful gam for himself, so that ho had acted dishonestly, and was 
therefore gmlty of an offence under this section. * Where a Bench Clerk- received 
a sum of money paid in ns fine and misappropriated it, and made a false receipt 
to cover up such misappropriation, it was held that the offence came under the 
provisions of e, 467 and this section.® 


Bia^.—Falscaltcrationof a police diary by 0 Head Constable will fall under 
this section as the forgery of a document made by a public servant.* 

Sanad,—^Tho accused, in order to obtain a recognition from a Settlement 
Officer that they were entitled to the title of ‘ loskur,' ffjed a sauad before that 
officer purporting to grant that title. This document was found not to be genuine. 
The Sessions Judge convicted fho accused under this section and 8,464 It was 
held that even supposing the nccused bad used the document knowing it not to 
ho genidne, they could not be found guilty as the intention of the accused was 
not to cause wrongful gain or wrongful loss to any one, their intention being to 
produce a false belief in the mind of the Settlement Officer that they were entitled to 
the dignity of * loskur ’ and that this could not be aaid to constitute ' an intention 
to defraud.’® 

Decree.— Where the awused, a pleader’s clerk, altered the date‘in the copy 
of a decree in order to hide hia fault in not llh'ng the execution petition in time 
and filed it with tho copy of the altorcd decree, it was held that the accused was 
not guilty under s. 467, the copy of the decree not being a valuable security, but was 
gmlty of the offences under s. 193 and this section® 


Attakshh—A proceas-eerver road© an attaJesAi with false signatuxcB in order 
to defraud a District JIunsiff into excusing bis delay in returning processes and his 
absence from duty. It was held that he was guilty under s. 468 and this section.’ 

Ditering.—Eaglbb cases—If A exhibits a forged receipt to B, a person with 
whom he is claiming credit for it, this is an uttering. ® Delivering a box contain¬ 
ing, among other things, forged etampa to the party’s own servant that he might 
carry them to an inn to be forwarded by n carrier to a customer in the 
country was an uttering.® But showing a man an instTumcnt the uttering of 
which would be criminal, though with an intent of raising a false idea in him of 
the party’s substance, was not uttering.^® Where tho accused placed a forged 
receipt for poor rates in the hands of the prosecutor for the purpose of ii^pcc* 
tion only, in order^ by representing himself as a person who had paid his rates, 
fraudulently to induce the prosecutor to advance money to a third poison, it was 
held that this was an uttering.®^ The accused, being theSecretary of anenroJJcu 
benefit society of which his wife was a member, and hayingrcceired a sum of money 
belonging to the members with direcrions to pay it into a certain eavings an , 
uttered what purported to be a bank pass-book containing a false entry ot 
receipt of the money, knowing it to be fotged, in order to induce the memDcra 


* SAto Dayat. <18551 7 AV. 459- 

* .tWnl Oha/ur. (1920) 43 AH. 225. 

» Xffa Ba Stilt, (1024) 3 B. L J. XIS. 

* Xivgh430 Bflmei, <1869) 11 W. E. (Gr.) 44. 

* Jfl« iI<Aamtd, {1884} 10 Ca!. 584. I» 
it not ■apportifi^ a. c)&ttn to a title to wlncb 
be fs not Ifgally entitled ? 


• Godheedu Bcilovya, (1902) 1 Weir Wl. 

r KamalehinalhaPilhlimS) 42M«I.55S. 

• Radjord, (1844) 1 Den.m. 

» Thomaf Cdlliutt, (1812) E. Is 
*• John Shvhtrd, (1811) B. & R. ^ 

William Jon. (1858) 6 Cot 1; inffxjr* 
ydcAie, (1857) I>e#ni, & B. 17S. 
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of the Society to believe that he had paid the money into the hank when he had 
not done so. 'It waa held that he was guilty of uttering a forged writing. ^ Where 
the accused forged a bill payable to his own order, and uttered it without endorse¬ 
ment as a security for a debt, he was held guilty of uttering.* Where a person 
presented a hill of exchange for payment with a forged endorsement upon it of a 
receipt by the payee, and the clerk to whom he presented it objected to a variance 
between the spelling of the payee’s name in the bill and the endorsement, upon 
which the person altered the endorsement into a receipt by himself for the drawer, 
it was held that the act of presenting the bill to the clerk previous to his objection 
was sufficient to constitute the offence of uttering the forged endorsement. * 

If an engraving of a forged note be given to a party as a pattern or specimen 
of skill, the party giving it not intending that the particular note should be put in 
circulation, it is not uttering.^ 

PUACTICE. 


Evidence.—Prove (1) that the document was a forged one.® 

(2) That the accused used such document. 

(3) That he used it as a genuine one.* 

(4) That he knew, or had reason to believe, that it was a forged one.’ 

In a case in which..4 ,, 

a lease which he knew ‘ • ': • • • . , ^ •.^ 

it was held that it wa • .,*;*• ’ ' 

word, but it was sufficient if it was inserted with his knowledge. • 

In a case for uttering forged bills, the guilty knowledge of the accused was 
pro%'cd by producing other forged bilb on the same hou*e in the possession of 
the accused.* If the possession of other forged instruments is offered in evidence 
to prove a guilty knowledge, there must be regular e\udencc that such instruments 
were forged.*® Evidence tending to show that the accused has been guilty of 
criminal acts other than those covered ty the indictment is not admissible unless 
upon the issue whether the acts charged against the accused were designed or 
accidental, or unless to rehut a defence otherwise ojien to him. * * See abo jll. (c) to 
6.109 of tiio Indian E\udence Act 

(5) That he used it dishonestly or fraudulently.** 

In deciding whether there ho-s been a * using as genuinn ’ of the document, 
the Court will advert to the nature of tho document. Some documents, auch 
as receipts, arc intended to remain in the holder's possession, other documents, 
such as cheques or promissory notes, must be tendered to the persons who aro 
to pay them, iniatcver the document, tho dealing with it by the accused 
|>cr8on must be auch ns to satisfy the Court that be intended to defraud, but it it 
not Dccessarj’ that wrongful gam or wrongful loss abould actuallv be caused by 
the use. * > 


On an indictment for uttering a forged 

-— _ 


the prosecution.** 


fill, which, together with writings 
■ ' 'll marks which had 

■ • ■ who had examined 

■ ssibbon the part of 
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Worrant—BailnWa—Not eompoundaMe- 
TrmWe by the same Court us that by whkh the iorgwy is Iriabfc. 

■CooniTsS ‘'’4'°^®“! ■'o"?'?,''» “ prora^oij- note of tho Government of India- 
^ comnoundoMe-Triable by Court of Session. 

_““P™"*—Complamt in writing of the Court before which the offence a 

committed, or some of her W to which such Court is subordinate b neces- 
ofaforo^lsW ‘ “’“I’,'™* required for the prosecution of a person in respect 
docuSt is pmS " 

FQrgsc<^RQCtbepttisUhe4s«paTatt)yforM$5nf theforgeddocumeat^A person Trio, 
•being himself the forger thereof, has used as genuine a forged document, cannot be 
punished as well nmler this section for tho nse as under b. 4G6® ors 467* for the 
forgery. 

Sections 471 and 474.—-Convictions under this section and s, 474 cannot stand 
together. “ • a- 

Sections 471 and 196.—-The using of a forged document is punishable. under this 
section and not under s. 190. * 


Separate charges*—Tlic accused was charged with using as genuine eleven 
forged receipts which were put in by him in sets on three separate occasions, each 
set with a written statement in threo snita pending sgaiust him. A charge was 
framed against him in respect of the using of each set of receipts, and he was tried 
on those ■three chafes and convicted and sentenced. On appeal, it was contended 
that a separate charge should have been framed in respect of each of the documonta 
as the using of each document constituted a distinct and separate offence and that 
consequently the trial ■was illegal and should be set aside, the accused having been 
tried for tnoro than three offences in one and the same trial. It was held that as 
the ‘ using ’ charged was the putting in of each set of documents with "tho respecstive 
written statements in three suits, and as there was nothing to show that any of the 
documents had been used at any other time, there was only one using in respect of 
each set of documents and that there was, therefore, no valid ground for questioning 
the conviction. ’ 

Punishment.—The offence of ntteringforged documents requires to be punished * 
with the severest punishment allowed by law. ® If a document is used fraudulently 
and dishonestly and if it purports to be a valuable security, the punishment ptonded 
by s. 467 and not that provided by b. 465 will be that to which the accused will be 
liable under this section. ® 

Charge.—^This section does not specify the punishment, but declares that 
using a forged document shall be punished like forgeiy, and a charge for using 
a forged document should make mention of it coupled with one or other of 
ss. 465, 466,'or 467, according to the nature of the document forged.*® The 
definition of forgery should not be entered in the charge: simply describing the 
■offence as one of using a forged document is sufficient.** 

The charge should run thus:— _ 

I(nameand<fJiceo/jVafffffrafc, etc,), hereby charge you {name oftU accused) 
as follows:—' 

* Cnmmal Procedure Code, 8 . 1D5(1) {rt 

* Aron*f»O6afM!x,(l9l4)26M.L.J.^0. 

* Umrao Lai, (1900) 23 AiJ. 84 { PirbAu 
i)>al.(lVl3)P L. R, No. 62 Of 1913. P.W.R. 

<Cr.) No. 4S of 1913, See Badri Pra$ai, 

(1912) 10 A. L. J. R. 473, wberoit a held 
that an acciucd person can be convicted at 
the same trial of forging a document sod 

that document aa forged and thechar^ 
under 6s. 40“ and 471 rasp be regarded as 
Ahernstire. 

‘ Ptrbhu Dial, sap. 

* (1&73>CN. W. P. 39. 


* Kherode CAunder Jfoaumdar, (tSSO) 
Cal 717. 

» BaffAu Na<A Daa, (1893) 20 C»L 413. 

* J/oA^A CAunder Strear, (1865) 3 I" 

ICr.) 13. Y T 

* Sa^armal A^arvaUa, (1924) 40 Ci 1“ • 
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That you, oa or about the-day of-, at-, fraudulently {or dishonestly) 

used as genuine a certain document, to wit- , which you knew, or had reason 

-to believe, at the time you used it, to be a forged document; and that you thereby 
•committed an'offence punishable under ss. 465 and 471 of the Indian Penal Code, 
•and within the cognizance of the Court of Session {or the High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 

472. Wlioever makes or counterfeits' any seal, plate or other 
Making ot possess, instrument for making an impression, intending 
ing counterfeit seal, that the same shall be used for the purpose of 
committing any forgery which would be punishable 
ponihaWe under under sectiou 407 of tliis Codo, or, \vith such, 
-section 467. intent, has in his possession- any such seal, plate 

or other instrument, knovring the same to he counterfeit, shall bo 
punished with transportation for life, or with imprisonment of 
either description for a term which may extend to seven yeare, 
and shall also be liable to fine. 

COMMENT; 

The making or possession of instruments such as plates for engraving bank 
’notes, for forging valuable securities, etc., where the purpose for which stich instru¬ 
ments are intended to be used is known, is tbo offence here punished. In tho 
'Chapter of offences relating to f^in and Government Stamps, there are similar 
-provisions. This section and the section following are akm to ss. 235,255 and 250. 

1. * Counterfeits.'—^ee s. 28, supra. 

2. 'Possession.—See s. 27, supra. 

PRACTICE. 

Evidence.—Prove (1) that the accused made or counterfeited the seal.plato, 
•etc., or that he had such seal, etc., in his possession, and that he knew it to be 
•counterfeit. 

(2) That such seal, etc., was made in order to produce impressions. 

(3) That he intended to use such seal, etc., for the purpose of committing 
'forgery. 

(4) That such forgery was punishable under s. 467. 

Counterfeit seals and forged documents were found in the prisoner’s possession; 
and as he could give no satisfactory information as to how he became possessed 
of them, it was inferred that he kept them with the intention of using them fraudu¬ 
lently.' 

Procedure.—Not cognizable—-Warrant—Bailable—Not compoundable-^ 

Triable by Court of SoMion. 

Charge—1 (name and ojice of Magistrate, etc.), hereby charge you {n'aiiie 
■ of the accused) as follows:— 

That you, on or about th e - day of-, at-, made (or counterfeited) 

a seal, (or plate or instrument) for making an impression, intending that the same 
ka /— ^gery punishable under s. 467 of 

' * , ' '' ■' . ■ ■ , ■ ’ 6eal (or plate, or instrument) 

• ■ . ■ ■ . : " ose of committing any forgery] 

•and that you thereby committed an offence punishable under s. 472 of the Indian 
J*cnal Code and within the cognizance of the Court of Session (or the High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 


• EitSo Svo^er Dd>, (16<*5) 2 W. R. (Cr.) 5. 
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■ 473. Whoever makes or counterfeits any seai, plate, or otiier 

instrument for malang an impression, intending 
that the same shall he used for the purpose of 
committing any 'forger}- which would he punish¬ 
able^ under any section of this Chapter other than 
section 467, or, vrith such intent, has,, iu his posses¬ 
sion any such seal, plate or • other instrument, 
knoTOt^ the same to be counterfeit, shall be punished with iin- 
prlsonment of either description for a term which may extend to 
seven years, and shall also be liable to fine. 


■> ofa* ^tb iateat to 
‘ CQ m m i t forgery 
pni^sliftble other* 
wjse. 


COMMENT. 

I£ the forgery IS not of each, a serious nature as is punishable under s. 
thftn it wUl be punishable under tbis Becrion. 

Where coanterfeffc geala and forged documents were found in the prisoner's 
possession, and he could giVe no aAtisfoctory iu/ormation as to how he hecame 
possessed of them, it was inforted that he kept them with the in tention of using them 
fraudnlontly.^ 

IVhere the accused was in possession of a counterfeit stamp for making an 
impression by letters or marks on troes in order to indicate that the trees had been 
passed for removal by the Ranger of a forest, it was held that ho was guilty of an 
offence under this section,* 


PRACTICE? 

Evidence.—Prove pobts (1) to ($) as for s. 472; and f^her 
(4) That such forgery was punisbablo under any section of this Chapter. 
Procedure.—Not cognbable—Warrant-—Bsilablo—Not compoundablo— 

^ablo by Court of Session. 


Separate offwres.—Where aevetal seals of different descriptions we^ found 
inifhc possession of the accused with intent to commit forgery, it was held that there 
was a complete and separate oSence committed in respect of every seal found, and 
that the accused could be legally convicted of a soparote offence la regard to 
each seal, unless it ap|>earea that several each seals were in their possession for tie 
purpose of committing one particular iorgerp.® 

Ciarge.—Seo o. 473, supra. 


474. TOioever has in hi.s possession' any document," knowing 
the .same to be iwgcfi, and intending that the 
Harms »)^feu {mutluiently’ or tlishonestly' bo used 

«l a .5 genuine, shall, if the document is one of 

«'« description mentioned in section «fi of 
this Code, he punished mth imprisonment of 
either de.seriptiop lor a term wbich may extemt 
to seven years, and shall alsd be liable to fine ; and, if the document 
is one of the description mentioned in section 407, shall he P'"”™ 
with transportation for life, or vntb imprisonment of either descril ■ 
tion for a term which nwy e,vtend to seven years, and shall also i e 


Habits to fure. 
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COMMENT. 

I’crjons who have in their po««es5ion forged documenta of anj* dc.’cription 
knowing that thev are forged, are guilty of thia oficnee if they intend that the 
document ahall bo used for a fraudulent or dbhonest purpose. It does not signify 
whether such fraudulent use \yi\l by themselves or by other person to whom 
they may dispose of the documents for the purpose of such fraudulent use. It 
may be reasonably inferred that a |>crsoti in svhoso possession several forged docu¬ 
ments arc found has an intention to me them fraudulently, unless he can give 
satisfactory information to liow he became {assessed of them and as to the 
purpose for which he retains them in his jKissession. * 

This section resembles ss. 212. 215 and 259. 

1. ' Possession.*—See s. 27, supra. Where a person took a forged document 
into a Court in connection with a case, but did not actually use it, although he 
intended to do so, if ncceoarj*, he washcldgudtyofan offence under this section.* 
A document alleged to have been executed by one M was found in the possession 
of the accused. It was found that M <bd not excculo the document and that it was 
executed in the presence of the necu'sed for their benefit. It was contended by the 
accused that as the property comprised in the document belonged to them by virtue 
of certain other documents executed in the name of M 6crm»it for them, the docu¬ 
ment was not dishonest or fraudulent. It was held that as it was executed and 
registered to confirm their alleged title and to enable them to deal with the property 
to the detriment of persons dealing with them in regard to that property, the docu¬ 
ment was fraudulent and a forgery.* 

2. * Document*—See s. 49. supra 

3. * Fraudulently,*—See s. 45, tupm. 

4. * Dishonestly.*—See e. 41, supra 

PRACTICE. 


Evidence,—Prove (1) that the document was a forged one. * 

(2) That the accused had it m his possession. 

(3) That he knew it to be forged when he had it in bis possession. 

(4) That he intended that it should be used as a genuine document. 

(5) That he intended as above dishonestly or fraudulently. 

Prove also whether the forged document is one of the description mentioned in 
a. 466 or 467.® 

It 13 not sufficient for a conviction to say that the prisoner might possibly have 
used an altered document; the guilty intent must be proved, not inferred. ® 

But where forged documents are found in the possession of the accused and he 
could not give satisfactory information as to how he became possessed of them it 
was inferred that ho kept them with the intention of using them.* 

Procedure.—Not cognizable—^Warrant—Bailable—^Not compoundable— 

Triable by Court of Session. 


476. "Wboever counterfeits* upon, or in the subgtance ot, 
any material, any dome or mark used for the pur¬ 
pose of authenticating any document^ describ- 
«<1 in seption 407 of this Code, intending that 
such deduce or mark shall he used for the pur¬ 
pose of giving the appearance of authenticitj- 
to any document then forged or thereafter to he 


CoTinterfeitiDg de- 
▼ice or mark used 


is section 467, or 
possessing cotm. 
t e r f e i t marked 
material 
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-.foiled onjsBch matoml, oi wlio, with Moh mteat, bus m bh 
possession* any inateml npon or, in the' sabstanoe b£ wbicii any 
■such device, or mark has W„co,mterfeited, shall be nuijished 
with'^ transportation for life, or with imprisonment of either 
■description for a term wliidi may extend to seven years, and 
■sbali also be liable to fine. ^ ,f, 


COMMENTS 

ThG commencement of the forgerr of bant notes and other similar securities, 
-where it has proceeded to the length which is described in this seetion, is treated as 
a substantive offence and punBbed. Also the possession of the prepared material, 
€tc.. 18 puniabed. 

This sectioa supplements the provisions of s. 472. ^ 

The document must be of a nature mentioned in g. 467,* 

1 . *Coun(erfeUs/—^ee s. 28, 

2. * document.*—See e. 20# suj}rai 

3. * Possession.*—See b. 27, «?/pro. 

PRACTICE. 

Evidence,—Provo (1) that the accused counterfeited upon or in th& substonee 
of Bn 7 material, a device ot mark. 

(2) That aaoh device or mark is used for tbe purpose of autheafwaCing any 
document described in s. 467. 

(S) That the accused intended to use such device or mark for the purpose 
oi giving the appearance oi authenticity to some document. . 

(4) That such document was forged or was thereafter to be forged. 

Or prove— 

(1) That the accused was in possession of the papers referred to in the charge; 

(2) that the device or mark was counterfeited on them; 

(3) that the marks were such as are used for the purpose of authenticating 
any document described in a. 497; and 

(4) that the accused intended that the marks should bo used for the parpose 
ol giving the appearance of authenticity to documents, either then forged ox there¬ 
after to be for^d.® 

As to the admissibility in evidence of other forged documents, sec Jhap 
Uamacfianilro* and Farlihcdas Ambaruw,* 

Procedure.—f^nt cognirable—Warrant—Bailable—Kot componodable— 

Triable by Court of Session. . 

Complaint.—Complaint in writing of the Court before which the offence is co®- 
mitttd, or soma other Court to which such Court is subordinate is necessary.* 

Charge—In the trial of an accused person on a charge under this section, 
tbe charge should be so framed as to specify distinctly that part of the section 
winch is applicable to the case, and should distinctly specify the particular 
bearing a counterfeit mark or deidce which the accused was alleged to have hfl'l 
in bis possession with the intent mentioned in the Bcction. ^ 

Tlie charge should run thus:— „ 

J (nami'andojiceo/ Maffis/raff, cfc.), hereby charge you {uc«e o/ t^eaccut^i 
d* follows ;— 


» M. &. M. 421. 

* Hv’jAcoHHtulun ruitroKurtfi, (IS71) 15 
\V. JL tCr) rt). 

* Al^Ji flSW) JG JB'mu 105} 

ftjp. 


* (1690) 15 Bora. UO. 

* {is 74> IIB. jr. a (K). 

* K<«e PwtGare Cod^, 

r). 

* .“itojti ^mchandra sap. 


I. 105 (M 
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That you, on or about the—day of-, at-, counterfeited upon (or 

•in the substance of) any material, to wit-, a device (or mark), to wit-, xised 

for the purpose of authenticating any document, [or that you were in possession of 

•any material, to wit-, upon] (or in the substance of) which any device (or 

mark) was used for the purpose of authenticating a document, intending that 
such device (or mark) shall ba used for the r* 

^authenticity to some document then forged (or * ' ■ • . . ■ 

that you thereby committed an offence pun ‘ i ' 

Penal Code, and within the cognizance of the Court of Session (or the High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 

476. AVhoever counterfeits' upon, or in the substance of, 
CoTmterfeiting de- any material, any device or mark used for the 

autSmkattn^ purpose of authenticating any document^ other 
^*^othef than the documents described in section 467 of 
1n^oSSn^467*^ Codo, intending that such device or mark 
wwaSig counter, shall be uscd for the purpose of giving the appear- 
feitmarked matoriaL anco of authenticity to any document then forged 
or thereafter to be forged on such material, or who, with such 
intent, has in his possession* any material upon or in the substance 
of which any such device or mark hjis been counterfeited, shall 
be punished with imprisonment of either description for a term 
which may extend to seven years, and shall also be liable to fine. 

C 0 51 M E N T; 

This section is similar to the last section, but &s the document, the counterfeit 
of which is made punishable, is not of so much importance as in the last, the punish¬ 
ment is not so severe, 

1. * Counlerfeiis.*—See s. 28, supra. 

2. * Document*~-5ce s, 29, supra. • 

3. * Possession.’—See s. 27, supra. 

PRACTICE; 

Evidence/—Provo the same points os for s. 475, showing in (2) that such device 
or mark is used for the purpose of authenticating any document other than the 
■document described in s. 4G7, 

Procedure.—Not cognizable—Warrant—-Not bailable—Not compoundahl^- 
Triable by Court of Session. 

Complaint—Complaint in writing of the Court before which the offence is 
committed, or some other Court to which such Courtis subordinate is necessary.' 

477* Wliocvcr' fraudulently or dishonestly,* or with intent 
to cause damage or injury* to the public' or to 
“"J' iwson." cancels, destroys or defaces, or 
■strucUon. pte„ of attempts to cancel, destroy or deface, or secretes 
attempts to secrete any documents' wHch is 
■•ocuntv. or purportsto be* a will,® or an authorit}’ to adopt 

a son, or any ^’aluable secuiity,* or commits 


* CHmlok] R pced ar e Cod^, •, 195 (1) (e). 



1004 


tiw Of CRIMES.. [cmi., 

miscWelw in teapeot to sncli document, alwll be punisbed witb 
transportation for life, or with imprisonment of either description 
for a term which may extend to seven years, and shall hlso be 
liablo to fine. ‘ 


OOMMEi!fT. 

^ section applies wlion tho document tampered with or destroyed is either 
a wall, or an authoratv to adopt, or a valuable security. Owing to the great import- 
ance of documents of this kind the puniahment provided is severe. 

1 . ‘JFraudulenWy/—Seofl. 25,tfttpro. 

2 . ‘P3shojjeslly.‘-«Soe s. 44, 

3. * Injury.*—See s. 24, supra, 

4. * Public.*—Sec a. 12, supra. 

5. * Person,*—See s. 11, supra, 

6. 'Documcnt.*~-Seo8.29, supra. 

7,, ‘Purports to be.*—Those words make the law of India upon this matter 
what it has in a long succession of cases been held to be in England, namely, that 
the absence of a stamp is insufficient to deprive the document of its character of a 
valuable security in the view of penal law.* 


8. 'Witt.''—Sec 8,31, supro. 

9. * Valuable secutUy/—See a. 30, ««pra» 

Tearing up of a lease, ^ a promissory note, * or a rough account showing a lia» 
bility on the part oi the prisoner,* amounts to the destruction of a valaable security, 
within the meaning o! tWs section, even though the document may not be stamped, 
and is therefore inadmissible to enione any legal claim. A person tearing to pieces- 
a registered conveyance was guilty under this section although the document waa 
invalid for want of consideration.^ 

10. ‘Mischief.’—Sees. 425, supraj 

PEACTICEi , 

Evidence.—Prove (1) that the document in question is, or purports to he, a 
will, or an authority to adopt, or a valuable security, 

(2) That the accused has cancelled, destroyed, defaced, or socreted too 
same or has attempted to do bo, or that he has committed mischief in respect of 
it. 

- ■ ■ (3) That he did as above fraudulently or dishonestly or to cause damage or 
injury to the public, or to some person.® 

Procedure,—Not cogmsablo-^'Warraht^Not bailable—Not compoundable— 

' Triable by Court of Session. 

Seclions 467 and 477 .—■■Wheretho a<jt ot the accused which constitutes forgery 
is the same as the act which amounts to fraudulent destruction or defacement cr 
cancellation of the document, he cannot be convicted of separate offences nnejer 
85.467 and 477.7 

Charge.—r {name and office of Ma^firaie, e(c,), hereby charg'? you 
of ike accused) as follows 


» /|S73) 7 it 3i G App. 2(k 
» yiUor iiundle, (1865) 3 W. R. (Cr.) 33. 

* jradarai, {ISS8) 12 Wad. W. 

* ^anux-«ffli, (I85S) 13 Mad. 148,151. 


* Kolha Gortndan, (1890) 1 'Weir 654. 
M1875)4W.R.(Cj-. L)3. 

’ PvrbU Dial, (1012) P. L B. bo- 
1913. P. W. R. (Cr.) No. 45 of 1913. 
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That you, on or fll>out <lay of-, at-, fraudulently [or dishonestly, 

■or with intont to cause damage or injury to All (or to the public)] cancelled (or 
dealroyctl, or defaced, or attempted to cancel, destroy, deface, or secreted, or 
attempted to secrete, or committed mi«cliief, in respect of] a document, to wit—, 
which is [or purported to Iw] n will (or an authority to adopt, or valuable 
s»^uritv], and that you thereby committe<l an offence punishable under a. 474 of 
■the Indian Pena! C^e, and within the cognizance of the Court of Session (or the 
UTigh Court). 

And I hereby direct that you l>e tried by the said Court on the said charge. 

477-A. Whoever, lieing ft clerk, ofliccr or <?ervant, or employed 
Fftbificatien of or ftctiiig iu tlic Capacity of a clerk, ofitcer or 
'accounts. .«5crvant.* \\ilfttlly, and uith intent to defraud, 

destroys, alters, mutilates or falsifies any book, paper, ^mting, 
valuable security^ or account wliicli belongs to or is in the possession 
of his employer, or has been received by him for or on behalf of his 
•employer, or nilfull}*, and with intent to defraud, makes or abets 
the making of any false entry in. or omits or alters or abets the omis¬ 
sion or alteration of aii}* material particular from or in, any such 
book, paper, miting, valuable security or account, shall be punished 
nitli imprisonment of either description for a term which may 
•extend to seven years, or with fine, or witli botli. 

Exphnaiion .—Tt shall be sufiicient in any charge under this 
section to allege a general intent to defraud witliout naming any 
particular person intended to be defrauded or specifying any parti¬ 
cular sum of money intended to be the subject of tlie fraud, or any 
particular day on which tlic olTcnce was committed. 

COMMENT. 

This section makes the falsification of books and occounts punishable even 
-though there is no evidence to prove misappropriation of any specific sum on any 
particular occasion 

Object.—This section was introduced by Act III of 1895, b. 4. It is intended 
to meet a glaring defect in the law which was proved to exist in Shama Churn Sen's 
cass^ in which a man was charged with defrauding a bank to the extent of three 
lakhs of rupees. He was acquitted because it could not be shown that the three 
lakhs had been abstracted upon any one particular occasion or in any particular 
sums. The present section is intended to meet such cases and to make the falsifica¬ 
tion of books punishable even though no particular sum of money or particular 
•occasion can be shown It is, with some verbal alterations, the same in substance, 
as 8. 1 of the Falsification of Accounts Act, 1875,* which runs thus:— 

“ That if any clerk, officer, or servant, or any person employed or acting 
in the capacity of a clerk, officer, orservant, shall wilfully and with intent to defraud, 
•destroy, alter, mutilate, or falsify any book, paper, writing, valuable security, or 
account which belongs to or is in the possession of his employer, or has been received 
by him for or on behalf of his employer, or shall wilfully and with intent to defraud 
make or concur in making any false entry in, or omit or alter, or concur in omitting 
•or altering, any material particular from or in any such book, or any document, 
-or account, then in every such case the person so oSentog shall be guilty of a 
misdemeanour, and be liable to be kept in penal servitude for a term not exceeding 

* Calcutta case. Unreporled. * 38 & 39 Vie., c. 24. 
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of the Patonte, Dosigiis iintl Trade Marks Act, 18S3, are, under 
Urder in Council, for the time being applicable. 

COMMENT. 

A trade-mark 13 some symbol, consisting in general of a picture, label, -word, 
or words, which is applied or attached to a trader’s goods, so as to distinguish them 
from Similar goods of other traders, and to identify them as hb goods, or as 
tfloso ot hi3 successora m the business in which they are' produced or put forward 


A mark to bo a trade-mark must bo a mark used'for denoting that the goods 
are the manufacture or tho znerehandiso of a particular person.* A trade-marh 
must be some visible and concrete dcvico or design afEsced to goods to indicate that 
th^ are the manufacture of the person whose property the trademark is,* “ The 
rigr^ wHch a manufacturer has in bis trod© mark is the exclusive right to lae it 
or the pu^ose of indicating where, or by* whom, or at what manufactory, the article 
to which it is afBxcd was manufactured.”® A man may mark his own manufac¬ 
tures, either by his name, or by using f*>r the purpose any symbol or emblem, how¬ 
ever unmeaning in itself, and if auch aymbol or emblem comes by use to be recog¬ 
nized in trade as tho mark of the goods of a particular person, no other trader hss 
a right to stamp it upon his goods of a similar description. * “A man is not to sell 
his own goods under the pretence that they are the goods of another man; he 
cannot bo permitted to practise such a deception, nor to use the means which 
contribute to that end. Ho cannot therefore be allowed to use names, marks, .< 
lettora, or other indicia, by which he may induce purchasers to believe, that the > 
goods wMch heisaeningare tho manufacture of another person.”® It is immaterial 
whether the deception arises from the use of a name which is, as it happens, tho 
name of the defendant, or whether it arises from the use of any other description 
which in a seuse may be accurate of tba-t which he sells. For, if the article which 
he sells is come to be known in the market as meaning something made by some¬ 
body other than himself it is impossible for him to sell it simplieifer by that naroet 
although it be his own, without misleading purchasers. ® 

When a manufacturer has no exclusive right to manufacture a certain article 
or even articles of a particular brand, all that he con claim is that no other manu' 
facturer should so mark such articles as to pass them off as the former’s when they 
are not.’ 

In India there is no system of registration of trade-marks, nor is theto any 
provision for a statutory title to a trade-mark so that the rights of parties setting 
up rival claims to the ownership of a trade-mark is determined in accordance mtb 
the principles of the English common law.® A trade-mark may be acquired by 
adoption and user upon a vendible article. If a photographer applies a trade-^r' 
to photographs which he selb, the provisions of this section are as appJicabie 
such trade-mark as they are to trade-marts on other goods and venihble 
A person may to some extent appropriate to his own use a name suggested by^^ 
trade, without infringing the law leleting to trade-marks or trade descriptions. 

1 . ■ Mark.’—Tbescctiondcalswitiitriiae-imrksaiid notwitb cases analogoa’ 

to those of trade-marks. The Bombay High Court has held that the gen 


* ^nooiool CAvnder ^^urufy, (WOO} 27 OiL 

■ Ama A’aeK Dty, (1813) 40 CaL 281. 

* For Lord Oranwortb, in Zeather CMA Co. 
V. yltnencan Leather Cloth Oo., (1865) U 
IL I* a 523. 533. 634. 

^ Lord Kingsdown. in xbid, 538. 

* Per lord lAned&Je, ja Paru r. Trvtpt, 
(lSt2) 6 a»r 66. 73. 

Valtntint Heat Jvta Co. r. Valentine 


Ettmcl Co.. Ud.. (1000} S3 L. T. 100. ^ 
Dunlop Pnevmaitc- Tyre Co. v. Dunhp f 
Co., [1007] A. C. 430 ;rno r. 

15 App. Cm. 232 . 

^ AnaiK Hath Dey, rap. _ 

» The Dritiah American 0‘>- 

JfaM>oo6Sulth.{lD}0}J5aW.H.Si0. 

* Klier r. Ahnja, (1007) !3 Barm* 1- *- 
336. _ . 

*• &ihiUah SlalUk, (1804) 31 C»L 411. 
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resemblance or get up, irrespective of the drcumstauce that the registered trade¬ 
mark is different, does amount to conterfeiting a trade mark.^ Similarly, the 
Calcutta High Court has laid down that tho expression ‘ trade-mark ’ must not be 
confined to the trade-mark of the complaining party registered in England, but 
must include the whole design and label. * The former Chief Court of Lower Burma 
was of a contrary opinion.® • 

“ Property in a trade-mark is... the right to the exclusive use of some mark, 
name, or symbol in connexion with a particular manufacture, or vendible commo¬ 
dity ; consequently, tho use of the same mark in connexion with a different article 
is not an infringement of such right of property. If, therefore, tho trade-mark 
contains in itself a clear and distinct description of the commodity to which it i.s 
affixed, it is not pirated by tho use of a mark which, although in other respects 
similar, docs not contain or give the same description, and which is impressed upon 
an article which is not of the nature or quality so described,”* “ There can be 
no right to the exclusive ownership of any symbol or mark universally in the 
abstract. Thus, an iron-founder who has a particular mark for his manufactures 
in iron could not restrain the use of the same mark when impressed on cotton 
or woollen goods; for tho property in a trade-mark consists in the exclusive right 
to the use of that mark as applied to some particular manufacture ” or vendible 
commodity. ® 

Importer of goods may have his own mark.—A distinctive mark may be ' 
adopted by a person who is not the manufacturer but tho importer of goods, and 
ho will acquire property in that mark as indicating all goods which bear it 
have been imported by him. Where the complainants, importers of hand-made 
sugar, used a distinctive mark denoting that the sugar contained in the bags so 
marked had been imported by them, (their distomers accepting the mark as a 
guarantee that the sugar was hand-made), and the accused were found as liaviiig 
used the same mark whereby the complainants bad established a special trade, it 
was held that the accused were guilty of using a false trade-mark. • 

479. A mark used for denoting that moveable projierty 
Pro rt mark. bclougs to a particular person is called a property 

per y mar ^lark. 

COMMENT. 

The distinction between ‘ trade-mark ’ and ‘ pro])erty-mark ’ is not rocognised 
in English law. 

480. ■\VIioover marks any goods or any case, jiacknge or 

other receptacle containing goods, or uses any 
trattark." packiigt OT otlicr rcccptacIe with any mark 

thereon.‘ in a maimer reasonably calculated to cause 
it to be believed that the goods so marked, or any goods contained 
in any such receptacle so marked, arc tlic manufacture or merchan¬ 
dise of a person whose manufacture or merchandise thev are not ' 
is said to use a false trade mark. 


» Ounpal Sitaram Muhnlam, (ItUl) 16 
Uom. n n. "S, 2 liotH Cr C. 177. 

• yUtnonry Keg v. Jhtrga Pada, (1915) 19 
C, W. K 957. 

* Prft-v .< S.,n .U AV". 

_• L. R l; l.Vl; Sl.f.lf., Ah AyitB Jaints 
P^/.Vy. (190J) 10 Barm» U R PI. 


• IVr lord Chancellor Wcstbury m 
Leather Co. T.Ameftean Cloth Co.. (1601) 

(1665) 11 

• Ilrtonl W,*tl.wrj. in Uall y. Ihrrovt 

• Latyf, (lOlfc; 39 AIL 123. 
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COMMENT. 

This section says vrhat conatitulCB the user of n fnlio twde-jn/irk. 

Ingredients^—This section, has t\To essentials,— 

1. Srorking any goods or any ease, package, or locoptacle, contatning goods; 
or using any ease, package, or receptacle, with any mark thereon. 

2. Such marking or using must bo in a manner reasonably calculated to 
cause it to bo believed that the goods bo marked, or the goods in the marked 
receptacle, arc the manufacturo or merchandise of a person whoso manufacture or 
morchamlisc they arc not. 


1 . * Whoever marks any goods or any case, package or other receptacle 

containing goods, etc.—If the goods of a manufacturer have from the mark he has 
used como to be known by n particular name, the adoption by a rival trader oi 
any mark wMoh would cause his goods to bear tho same nanif* in the market may 
be as much a vnolation of the rights of that rival as an actual copy of his device. 
In such eases dissimilarity of tho rival marks is not a complete defence,* The 
word ‘goads’ includes books.* On a complaint allcpng that the accused 
printed and sold An unauthorized edition of a book with the contents, enter 
cover and title page being exactly tho same as in the authorized edition, it wm 
held that in order to bring tho ease under this section the gnestion wonld 
whether the accused had marked thobookho wasselliagin a naannorreasonamy 
calculated to cause it to bo believed thatitwasthe manufacture or rnerchandise of, 
or that it belonged to, a person whoso manufacture or merchandise it was not, or 
to whom it did not belong.* • . , , •. , , 

2. ‘In » manner reMonaily caltnlaied In cause it to be behe*^, etc. - 

Tho test o£ tho infrinsement of a trade-matk « IViif inwLo? 

iuftinEOmont arc litoly to mislead tho public into dealing “’’f J 

under the belief that they ate dealing ur^tb a 

How is this to bo tested ! Lord Herschellea^: The V 
Buch a case as this and .tho question must be doloromcd by placing the rtcsigns 
Bide by Bide, and asking whether Ly are tho same.X* t“„Sns 
imitation of tho othor.''»Moro;;*^^^^^^^ 

bang essentiaily tho ■■ . oither that tho device 

liable to imsload tho .. _ . Capable of being uudci; 

or inscription upon . . .. a person who carefnny and 

stood by difieront p , tw it is bv no 

intelligently oxamined ana ivTiat devwe of resexa- 

means necessary that there should be ateolute id incanablf of definirioA 

blance is necessary from tho nat^eof thingj w a nif trader can adopt 

two maria is not the fiole question for consideration. 

, -o..,or uB.ai. 

• Stixo V. i’rowsotrfe. ^ ^ 

' ' ' • .I F 

• ' . " ' ■ ’oSob'n^ 


• • . (IW 

* i/aJIv.J3arrou‘«, (1863) 331. J.CIi. 201; ... ■, ■' • , 1 ^Yelf 

Leather Cloth Go., v. The American Leather . .ro 

CTort Co., (1865) 11 H. I. C. 523; got up 

XlarioMto.. Iiaol) 9 Bom. L. B. 732. 't?!,'* m«kjut Iho Hiab C"”'* 

•Btcb J-ouB/rj, Co. y. Wotter, BunUr 

U-Ca, (1889) U App. Cm. BSO, BOS. ■“><>'> ° .iTeily d 

* ppr Jjonl HmcbftU in Jo^n iforper <t* Co. .. sAft, 110*“] 

V. \Yright A- Butler Ac., Lid., [18963 1 Cii. 142, Jluladam 

147. C. 177. 

’ for liord SeUwrue in Singer ^anujatiuu 
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•Aperjoa whoje minnfadnrfl or merchandbe they ira nol-*—It i‘»goo<l lnvrn'»wcll 
in common ?on<c thnt no mnn lias ft riplit to put off liii poods for sale ns tho poods 
of ft rival trader, and with thnt object to use names, mnrks, letters or other indica¬ 
tions by which he may induce purchasers to belics-e thnt the goods which he is 
s<'llinp are the manufacture o! another person's. Still less U he entitled to use marks 
containing a falsehood on their face for tho purpose of deceiving purchasers and 
palming ofl uj>on them an article other than that which they beliewd they were 
contracting to huy. 

CASES. 

Calendars.—The complainant, a descendant of Shri Chandu, used to prepare 
calendars bearing the name of ** Shri Chandu Fanchang ” nt Jodhpur and sent 
each >*ear the copy of such calendar to the publishers in diflercnt parf.s of India 
allowing them to use the name of *'Shri Chandu Pancbnng” to denote calendars 
prepared in Jodhpur by tho descendants of Chandu. Those calendars had acquired 
the reputation that they were ptepated by those descendants and under their 
authority. The defendant, a publisher in Bombay, published a calendar and used 
tho uronis “Shn Chandu Fanchang” on the cover, although it was not prepared 
hy the descendants of Chandu. The complainant, thereupon, proceeded against 
the defendant under this section. It was held that tho defendant’s act could not 
come under this section, for the title “Shri Chandu Ponehang” could not fall 
within the definition of ‘ trade-mark ’ under a. 478. * 

Labelj.—Tho complainants, tho Holland Bombay Trading Co., used to import 
white ahirtinp bearing tho mark “ H. B. T. C. 40,000,” a label with a design of 
a lion and snake and an oval stamp containing written in it the words " Sole 
Importers, Holland Bombay Trading Company, Limited,” and a buff heading 
Tlic accused had lu their possession lor purposes ol salo some packages oi white 
shirtings bearing the mark H. P. F. C. 40,000, a label with two lions and two snakes 

* . . ’ * ... ’ “ V ' T ■ • T- • • ' 


complainants had a property in their mark) that tho accused had used a false trade¬ 
mark and were liable to conviction under es. 482 and 486. * The complainant had 
for many years carried on business as a vendor of ground coffeo. He sold this in 
cylindrical tin boxes, each containing one pound of coffee. On the outside of the 
cylindrical portion of each box he had aCdxed a paper label on which was printed, 
infer alia, a picture of a railway engine and carriage. Over the lid and round each 

I -IT., U„ ^-1-4 

• ■ ' The accused sold 

■ _ . shade of pink, and 

a label on which was printed a picture of a steamer, the pink band purporting to 
bo a facsimile of the accused’s signature in the same position as that in which the 
complainant’s fascimile signature appeared on his boxes. It was held that on the 
complainant’s boxes the chief trade-mark was the picture of a railway train; that 
he might have a trade-mark in his facsimile signature, but the trade-mark could 
not reasonably be held to be infringed by the use of a signature of another person of 
a very different name; and that consequently a prosecution based on the use of 
what purported to be a facsimile of the accused’s name could not succeed. It 
was held, further, that the band round the boxes vertically did not constitute a 


* .RfldAa Krishna v. Kissonlal Shridhar, 
(1901) 3 Bora. I* R. 883,20 Bom, 280. 


* HtHland Bombay Traiiitg 
if»ta,(ie03)8C. W.N.421. 


Co. T. BuUtar 
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>oM fi,h-l,ool, ,,, Irrxr, rmiht to tt.oo. „/ th- r.-.iotof-ni, ftiih a of ono 
fi^n witli ar.'l IaU itur,-*! u|». wt'fr- j;rt{ j„ Imvin/rioiTf*! t)j*- 

" ’ V^*^‘^‘'’'’ 1 * witli tfi*'of two f,<h croA’fiJ. 
iTitn tfifir nrA»l< ftn«l taiN i;|» ft wa» firf,! futtli'T tl»at %v)n*fr tb.*! public 

find rfio^on a ;lam^ A*f }t4 own surf, a* ’• /r,.?*), wJfLt “ " ‘ ‘ ‘ 


,, . » », .. ‘ 

coiilfi not !»*' Jirlfl to prevent otK^'f |-’r«ori» fmm apj'lviou a mark to fi^b-booVs. 
wnicfi f*’ p':i»‘fa(ly tnowrj f*\' tfi'' Mtn'* {rffn.^ 


l/ift of Ihe iifna feceptaefr.—-A j»oId iflnrninnfit IrrriMino od of hi« owti refinin? 
in tins on;:jnnJly trifh d>\4iT;;»t;on by and Ji'j* t/sih' 

inarlc. Tir uns had ly^ti ol{»'f»‘d in rninor partj« nbrj*. am) |iaj*<T laMa jndicatmg 
tlio tfu*' mnnufnrtufrf of t)io«il had fy«*n f»xnl.‘ Tli** of tfio tln.s, ho«-t’\fr, 
«m trfiich ir* tra<l‘’*mnfk rrma/m’d nnn)Nwl. It waa held that A had 

committed this on''n'‘r.* Arrordmi: to an n"T<*<‘m*‘ot fndwpcn Oil CompnniVs it 
—-1 tK-. «»«*roMt»nnvrould jjsothPlinnol another Company, provided the 


of tfii.i ntrrvcmrnt the Bonnn Oil t.'ompnuy couiu u‘> i**' m. > >. 

Company (U. S.) I>y r'***‘^P ‘‘•’‘I'**•''' ’ " *"* * 

ficht thin of korodni* oil, but only two of (bP 
tin caps nn«l the otlifruix hadpUin tin cn\«. 

piirrljflser that tin* tins contained off of t/i<* ifiirnia on ioiuimh} <oiu t 
a^rrecd tipon wa^ the priw of the Burma Oil Company m i>rPvoiling in the roaikrt- 
It was fipfd that altboifffb the ncciiJ-ed was pnJty of umf* a fabse trade-mark so fat 
ns the Rjx tins with plain caps were conrerned, yet in the alysence of a conspimer 
between fbe iJiircfiascr ami the accamt. On* ntciinff) coidd not be convicted «« 
Vising a false trade*mnr)c, ns lio had acted without intent to defraud.® 

48tft ^Yfioevcr ninrk.'^ any movcfvblo jiroperty or goods or any 
ense, package ot otlicr receptacle containmg move- 
CTsrng a ffttse pro- property or goods, or uses any case, packflf^* 
per y mar ythet rccopfacfc Ijftving any mark thereon, m 

a maimer reasonably calculated to cause it to he believed that ihc 
property or goods so marked, or any property or goods contaiiie 
ill any such receptacle so marked, belong to a person to whom tJie^ 
do not belong, is said to use n /also property mark. 

COMSIENT. 

This section dodnes tbo oflonce of using a false property-mark. 

A property marJt js/j,fcnd«? fo denote ownership oyer all 
belonging to a person whether it is all of ono kind or of different Kinds, oo c 


* Siepheti AA Kyun v. James Peltey, (1^3) 
lO Burma L. Jl. 84. 

* Ancotool Chunder Kundy, (IDW) 27 CaL 
776. Se© DoAi/ahlMi ChaXaaAa, {J804) 6 


Bom. Ifc Jl. 515. „ . .T., jif 

* Bahiullah Mallil. ( 1 ^) 31 

* PoCaiuy, (1007)4L.B.IV. W-* „ ,.q 

* Abdul Pa^td. (1018) IG A. • 
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the person owns moveable properties his property-mark impressed upon them 
remains his, though any particular article out of it may after such impression pass 
out of his hands and cease to be his. ^ 

The function of a property mark to denote certain ownership is not destroyed 
because any particular property on which it was impressed has ceased to be of that 
ownership.* 

Ingredients.—This section requires two essentials:— 

1. Marking any moveable property or goods or any case, package or 
receptacle containing goods; or using any case, package or receptacle, with any 
mark thereon. 

2. Such marking or using must be in a manner reasonably calculated to 
cause it to be believed that the property or goods so marked, or the property or goods 
contained in such receptacle belonged to a person to whom they did not belong. 

1. * Marking any moveable property or goods, etc.*—“ The term ‘ moveable 
property ’ was intended by the Legislature to include a class or category of properties 
falling under one ownership,'not merely the parts of it which may pass from the 
hands of the owner into other hands. The class is stable, though the units are 
ambulatory. The class may be likened to a chain with a multitude of links some 
of which from time to time drop off bnt there are others left or those extinct are 
replenished by fresh links to keep the chain going. So long ns the chain remains, 
the moveable property represented by it is there, though its component parts 
fluctuate. The term ‘moveable property’...was intended to include collective 
class nouns," t.e., nouns that express a number of objects of the same class collected 
together,” ® 

2. * In a manner reasonably calculated to cause, etc.*—See Comment on 
B. 481, p. 1012 

Trade-mark and Property-mark.—The term ‘property-mark ’ is one unknown 
to English law, and the description of its wrongful use ns given in s. 481 would, in 
most cases, if not in every possible case, be within the scope of English law, wwing 
the wrong either as a crime or a civil injury The distinction in the Penal Code 
between a ‘ trade-mark ’ and a ‘ property-mark * is, that the former denotes the 
manufacture or quality of the goods to which it is attached, and the latter denotes 
the ownership of them; or more briefly, the former concerns the goods themselves, 
the latter the proprietor of them From s 481 it may bo gathered that th’e result 
of this distinction is to secure greater precision of definition, rather than to e.xten(I 

the law of trade-marks as 1- m, ^ 

bo the maker or manufactu • ' ■ .. 

put them up and ho uses a • • • • • . 

thus have the benefit of his skill in selection, then, in the terminology of the Penal 
Code, the mark would be a property and not a trade-mark. but if the purpose 
of the mark were to indicate the quality ofthe goods, then e^'en though A was not 
the maker of them, it would be a trade-mark and not a property-mark. On the other 
hand, a mark may be applied to a natural product as distinguished from a manu¬ 
factured one and though such mark would then probably to called in Indian law 
a property-mark, it would be equally protected by English law as a trade-mark. 

482. WJiooverMi.sesuiiy false trade Tnarkorany false property’ 

Puni.hmrnt for lie pTOves that he acted ^nthout 

usiiiff a false trade iutoiit to tlcfraud, bc puiiishcd wth imprisonment 
miS. of cither description for a term which may e.xtend 

to one year, or witli fine, or v-ith both, 
n (low) C Bom. L ■ret djodtrarkar, J., int'Ki, p. SIS. 

» /W. 
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C03IWB2^ T. 

The uso of fnlso trado-mntfc (with * intont to dofmud ’) constitutes the offence 
under this section. 1 / the mnkot of an arficfo puts on it the frudo-mark of another 
maker and ho does thn \ritli tho intention that purchasers maj’ bo induced to believe 
that tho artjcJe rras mndo by such other maker, ho commits this offenco. It mil 
bo no defence to shotv tlmt tho article is in ovorj* respect equal or ev’on sanorior to 
Similar articles made tho other maker, if the offojjiIcrJntendc^ to practiso decep¬ 
tion and used the mark for this purpose. Where tho trodc'marks arc so different 
that no one rrou/d bo mislcr?, no offence is committed. 

‘Whoever/.—This Tvord means tho same thing as ‘every person who’ 
and shews that the provisions' of the section apply to persons generally. Jo lari' 
a corporation is a person. A limited company or o corporation is liable for using a 
false trade-mark or property-mark.* 

Statutory application,—Soo tho Bombay Abtari Act (V of 1878), s. 40 (c). 

PRACT!CB. 

Evidence.—-For using a false trade-mark prove (I) that the accused marked 
the goods in question, or some case, package, or receptacle containing goods; or 
that he used some case,- package, or receptacle bearing some mark. 

(2) That tho accused did as above in a manner reasonably calculated to cause 

it to bo believed that tho goods so marked, or tho goods contained in tho receptacle 
so mark( ' ’ ■ • ^****—"*'*• •—t^r»T«on. 

(3) . ise of that person. 

• For usinga iutso • - d marked mo^*eab}e 

property or goods in question, or some case, p.icksge, or receptacle containing 
moveable property or goods; or that ho used aome case, package, or receptacle 
bearing some mark. 

(2) That the accused did as above in a manner reasonably calculated to 
' cause it to ho believed that the property or goods so marked, or the property or 

goods contained in the receptacle so marked, belonged to some person. 

(3) That such property or goods do not belong to that person. 

Onus.—-As important alteration of principle has been made in regard to 
offences under this section.' Ordinarily, it is incumbent on the prosecution to 
prove that the person charged had acted with intent to deiraud; under th» aeotvaa 
it is incumbent on the person chaiged to prove that he acted innocently or that he 
acted without intent to defraud. 

Procedure.—^Jfot ' cogiiuab/o—'Warrant—BaiJobJo—Compoundable 
,, . Kefofe w^hich the prosccution is pending—Tnable 

; " . “ strotc of tho iirat or second class. 

„ , . , ' • Merchandise Marks Act IV of 1889, the former 

of which provides for unintentional contravention of the la-w relating to n^r 
and descriptio'n, and tho latter for forfeiture of goods when a person is connate 
under this section. They ran as foUowa:— 

8 . Where’s person is accused under s. ^82 of the Jndian Penal Oodeol using 

false trade-mark or property-mark by reason of his having apphed a ^ 

goods, property of receptacle in the manner mentioned in s. 480 or s. 481 o£ 

Code, as the' case may be. or under 6 of this Act of applying to goo 7 
false trade description, or unders. 485 of the Indian Penal Code of making any > 
plate or other instrument for the purpose of counterfeiting a trade-mar ' 
property-mark and proves— 


* Seena M. Hanxjf Co. v. l/iftOKa lAd., (1914) 7 L. B. K. 300. 
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frrt. 

(»7) 1>.s! in !}• ortlirsrr conn'* of h** i< rmp^onvl. on In'li.ilf of ot!i'*r 

j»-r*on». to iipi'lv tfjxl'* marl.* or }»mr^lr-mafl-«, or Irflfl'* el<'«<-rip!inr.^ or. ««th<* 
cft"* tnav to maVo plat*"* or otl/'T ir.«lnjm''r.t« for maln’nr. or l>^ir.c 
in maVitir. trarl^'-msflaor prot-^rlT'Tnarl*. anrl tfist in wlnrh m th''iiohj'-ct 

of f}" fliBrc^ Jir WA* »o rmpfovr-'l *n«! wa« no! intrrrtfrd in tfi'* poo<la or oth'T 
tVinr* I'V «av of profit or fomtni«»jnn dopondonf on th«* ralo thorrnf, nnd 

(f.) tf.a! ).<• look rr-a»onal>V fror«ution« A?ain*l cnrnmitlinp tho ofToncr ch.irpcd, 
ami 

(f) t};Al !,<• ^A<1. At th^ timo of !horommi*«ion of lh«* nll<*gr<l ofI*‘ncr, no rra«on 
to fwtjw'rt tl.o pf-nninonri* of tlio marl orclorrnpijon. And 

(</} that, on il'^manil m.vlo l»y or on l»<*hftU of Iho pro«<*rnlor, ho paro nil tho 
information in li5« pnarrr with ro*p»H"t l« Ih** p^r«on« on whr>«o lx*half the mnri: or 
dracription wa' npplio*!, ho rliall l>o nrQiiittod. 

9. (1) XVIirn & j«^r»on t* oonviclod under g. of tlie Indtan Penal Coffe of 
t:«inc R fal*e irade-niark, orundera 4?0 of tlmt Co<Ie of rellmp. or cxpoamp or 
harnip in |'ri*«e««ifln for rale or any ptirpo*^ of trade nr manufacture, nny poods or 
thinpa with « counterfeit trade-mark Applies! thereto, or under a 487 or i, 4S8of 
that Code of makinp, or maVinp u*e of, n fal«e mark*, or under b. C or a. 7 of this Act 
of applrinp a faNe trade description |opoo.lsorof rrlhnp.or exposing or hnrinp in 
po»w“*ion for rale or nny purpose of trade or manufacture, any poo<lsor thing* 
to which A false trade «le«cription»s Applies!, oris acquitted on proof of the matter 
or matters Aj«erified in a. 48d of the Indian Penal Code or a. 7 or a. 8 of this Act, 
the Court convicting or acquitting him m.ay direct the forfeiture to Her Majesty 
of all poo*Is and thing* liy means of.orm relation to, which thcoffenco ha* been 
rominitted or, but for such jiroof a* aforesai<l, would hate been committed. 

(2) When A forfeiture I* directesl on a conviction, a&d an appeal liea 
Against the eonvieiion. an appeal Aholl lie npam*t the forfeiture nUo. 

(3) When ft forfeiture i* directed on an acquittal and the goods or things 
to which the direction relate* are of value e.tceeding fifty rupee*, an opi)eal against 
the fiirfeiture may be preferred, within thirty davs from the date of the ditection, 
to the Court to which in apj>eaIaMe ca*es nj>penl.* he from sentences of the Court 
which directed the forfeiture. 

CItU action-—When a botift fide dispute exist* between the parties as to the 
right to u*e a trade-mark, action ahould be taken before o civil and not before a 
rrimmnl Court * 

Charte.—I (iiomc and ojftce of Mayiftrate, etc.,) hereby charge you (riain<; 
of the cccwscrf) as follows :— 

That you, on or about the-—day of-, at-, used a certain false trade- 


that such goods were the manufacture (or property) of AC ; and that you thereby 
committed an offence punishable under a. 482 of the Indian Penal Code and within 
my cognizance. 

And I hereby direct that yon bo tried on the said charge. 

483. AVIloever counterfeits* nny trade mark or property 
Cooni.rf.itinc slinll be punislicd 

« trade m.tk or "'itli imprisonment of eitlier description for a 
term which may extend to two years, or witli 
fine, or with both. 


128 


* Svrja Projcnf v. Vohabtr Pra»ad, (1907) 11 0. W. N. 887, 
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EAW OP CBIMES, 


[onip. rmi. 


OOilStENT. 

IVloro tbo trnde-mork of tio complmnant’s goods contaios a name to iriid, 
ttoro might be no right at eicliisiro use, and another porsoa using a aimilat trade¬ 
mark with the same aamo is charged with selling goods marked with a counterfeit 
marh:, a matcriaf circumstance that has to bo considered in the case is what the 
general effect of the trade mark adopted bp the accused is and whether an 
incautious purchaser would be led to believe that he is buying the complainant’s 
goods. ^ 

i. * Counterfeit.*~»Se6 s. 28, supra. 

PRACTICE. 

Evidence.—Prove (1) that the accused counterfeited the mark in question. 

(2) That such mark is tho trade mark or property- jusri: of some person. 

(3) That it rt'as so used bp that person. 

Procedare.—Not cognizable —^Warrant—^BailaW£v—CompoundahJe when 
permission is given by the Court before which the prosecution is pending—Triable 
by Presidency Magistrate, or Magistrate of the first or second class. 

Chaise*—I (name and office of Magisfraie, etc.), hereby charge you (name of 
the accused) as follows r — 

That you, on or about the-day of-- , at-, counterfeited a trademark 

orpropertymark, towit-, used by AB, and that you thereby committed an 

offence puuishablo under s. 483 of the Indian Peaal Code, and within my 
cogniaance. 

And I hereby direct that you be tried on the said charge. 

484. WKoever counterfeits' any property mark used by a 
public servant/ or any mark used by a public 
a servant to denote that any property has l)ecn 
^ manufactured by a particular person or at n 
particular time or place, or that the property is 
of a particular quality or has passed through a particular office, or 
that it is entitled to any exemption, or uses as genuine any such 
mark knowing the same to be counterfeit, sliall be punished 'vith 
imprisonment of either description for a term which may extend to 
tliree years, and shall also be liable to fine. 

C O at M E N T. 

The offence under this section is an aggravated form of the offence described 
in the preceding one. An enhanced punishment is, therefore, given where a jiroperty 
mark used by a public servant is connterleited. 

1. ‘ Counterfeit*—See a. 28, supra. 

2. 'Public servant.'—See s. 21, supra. 

PRACTICE. 

Evidence.—'Prove (1) that the accused counterfeited the property mark, or 
some other mark in quesHou. 

(2) That such mark is lused by some public servant. 

(3} That it was used to denote that the property had been manufactured hr 
a particular person ; or at a particular rime or place; or that the property was of 
a particular quality, or had passed throi^b a porticolar office, or was entitled to 
name exemption. 


* .Va/Iayt PiUni, (JS95} i W'eirliSG. 
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Or prove:— 

(1) That the accused used the property mark, or some other mark in 
question. 

(2) and (3) as above. 

(4) That he used the mark as genuine. 

(5) That when he used it he knew the same to be counterfeit. 

Procedure.—Not cognizable—Summons—Bailable—Not compoundablt^ 

Triable by Court of Session, Presidency Magistrate, or Magistrate of the first class. 

Charge —I {name and office of Magistrate, etc.,) hereby charge you {name of the 
ttccu’ted) as follows :— 

That you, on or about the-day of-, at-, counterfeited any mark 

(or property-mark), to wit-, used by a public servant, to wit-, to denote that 

some property was manufactured by AB [or at a particular time or place, to wit-, 

or that the property is of a particular quality, to wit-, or has passed through a 

particular office, to wit-, or that it is entitled to a certain exemption, to wit-,] 

[or used as genuine a mark, to wit-knowing the same to be counterfeit], 

and that you thereby committed an offence punishable under s 484 of the Indian 
Penal Code, and within my cognizance (or the cognizance of the Court of Session 
or the High Court). 

And I hereby direct that you be tried \by the said Court (t« cases tried by 
Magistrate omit these words)] on the said charge. 

485. Whoever makes or has in Iiis possession any die, plate 
or other instrument for the purpose of countor- 
feiting a trademark or property mark, or has 
meat for counter- in liis possession a trade mark or property mark 
marie"*' purpose of denoting that any goods aro 

the manufacture or merchandise of a person whose 
manufacture or merchandise they arc not, or that they belong to 
a person to whom they do not belong, shall be punished mth im¬ 
prisonment of either description for a term which may extend to 
three years, or with fine, or with both. 

COMMENT. 

The making or possession of instruments for counterfeiting a trade-mark 
or property-mark is hereby punished. This section resembles ss. 235, 25G and 472. 

As to the definition of “ possession,” see a. 27, supra. 

PRACTICE. 

Evidence.—Prove (1) that the accused made, or had in his possession, the die, 
plate, or instrument in question. 

(2) That such die, etc., was for the purpose of counterfeiting a trado-mark 
or property-mark. 

Or prove— 

(1) That the accused had in his possession the trade-mark or property- 
mark in question. 

(2) That he possessed such trade-mark or property-mark for the purpose 
of denoting that goods bearing such mark were the manufacture or merchandise 
of some person, or that they belonged to some person. 

(3) That such goods were not the manufacture or merchandise of that person 
or that they did not belong to that person. 

Procedure.—Not cognizable—Sammons—Bailable—Not compoundable-^ 
Triable by Ckiurt of Session, Presidency Magistrate, or 5Iagistrate of the first class. 
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SCO ss. 8 and 9 of tho Mcrchnodiso Marks Act, I8S9, sot out in tho Appendix. 

■ MngislmU, etc.,) lioroiy clmreo you (name of the 

accused) as follows t— .f o j \ j * 

That you, on or about iho-day of-, at-. sold (or exposed, or had in 

possession for salo, etc.), certain goods, to irit-, a countor/ejfc trademark for 

property*inark], to wit~-—, affixed to [or impressed upon] the said goods, to denote 
that tnoy wore the manufactures of AB ; and that you thorohy committed an offence 
punishnolo under b. 48G of tho Indian Penal Code, and within my cognizance. 

And I hereby direct that you bo tried on tho said charge. 

486. Whoovor ^ sells, or exposes, or has in possession - for 
SeiitaK goods msrk-- ^"’0 ““r purposc of trncio or nianufacfuic, any 

c(i with (V counter* goonS or thing.? With ft Counterfeit trade raark^ 
property mark ftffixod to or impressed upon 
the same or to or upon any case, package or 
other recoptaclo in ndiicii such goods are contained, shall, unless 
he proves— 

(a) that, having taken all reasonable precautions against 
committing an offence against this section, ho had at the time of 
the commission of tho alleged offence no reason to suspect the 
genuineness of the mark, and 

(h) that on demand made by or on behalf of tho prosecutor, 
he gave all tho information in his power with respect to the persons 
from whom he obtained such goods or things, or 

(c) that otherwise he bad acted innocently, 
he punished with imprisonment of either description for a term 
\Wiich may extend to one year, or %\rith lino, or with both. 

COMMENT. 

Object.—This section saves from punishment persons dealing with poods 
bearing false trade-marks if they arc able to prove that offer taking reasonable 
precautions they had no ground Wsuspeettho genuineness of,the mark, and that 
they gave all the information in their power os to the source from which the goods 
were obtained or that otherwise they hod acted innoc?ently in tho matter. Thus 
they are saved from punishment, and it becomes possible to trace the goods to 
tho importer. Section 17 of the Merchandise Marks Act may be compared with 
this section. See the Appendix where it is set out in full. 

Scope._^Thia sectloa does not extend to persons who act os commission agents 

and intermediaries only between the importers and manufacturers and ordered 
out goods marked with a counterfeit trade-mark, which is seized on the way and 
which never reaches their place of business.' 

1. ‘ Whoever. —This word includes a limited liability company or a corpora¬ 
tion.* 

2. * Possession. *-^eo b. 21^'supra. 

3. * Counterfeit trade-mark * is one by means of which resemblance to a 
genuine one is intended to deceive and to load a purchaser fo imagine that i 
counterfeit is in reality the genuine article.® A general resemblance constitu s 


• 1 HargobiTid r. Oreava, Cotton & Co., Bom¬ 

bay, (1902) P. P. No. 32 of 1902. 

* Seena M, Ilaniff c£ Co. v. lAptona Ltd., 


(1014) 7 li. B. E. 306. „ n 

• Bargobini v. JtalU Bro."., (1902) E 
Bo. 32 ol 1902. 



TRAX>£-llA!tK. 


1021 


SECS. 485-486.] 

iaftiagement.^ A. represcntatioa that the gooda o£ the manufacture of A are those 
of B need not be made orally or in writing, but it may be made by the manner in 
which the goods are made up by the wrapper or by the name or design. The 
counterfeit is itself a representation. * 

Where a person sold books with a counterfeit property-mark, it was held 
that he was guilty of an offence under this section. * 

^ ’ -r’-*' T... , i..r gjjto 

■■ ‘ I , hore- 

• • ■ . ■ ■ ■ were 


or 8. 486.* 

As to meaning of the word ‘connterfeit,* see s. 28, supra. 

Sfaiuiory application.—See the Bombay Abkari Act (V of 1878), s. 46 (d); 
Madras Abkari Act (I of 1886), s. 57 (d). 

PRACTICE. 

[ Evidence.—Prove (1) that the accused sold, or exposed or had in possession 
for sale or some purpose of trade or manufacture, the goods or things in question. 

(2) That such goods or things had some trade-mark or property-mark affixed 
to, or impressed upon, them, or had some trade-mark or property-mark affixed 
to, or impressed upon, some case, package, or other receptacle in which they were 
contained. 

(3) That such trade-mark or property-mark was counterfeit. 

\Vbero a person is charged with the commission of an offence under this section 
and the facta mentioned in the first paragraph thereof arc proved, there ate two 
alternative defences open to the accused * the fint being that indicated by clauses 
(a) and (6) of the section read together, and the second being that indicated by 
clause (c). The first defence presupposes that the person charged believed the 
trade-mark in question to be a genuine one. The second defence pre-supposes 
that the person charged did not know that the trade-mark in question was the 
trade-mark of any firm or person. ® 

Onus. —The onus is not on the complainant to show that the accused acted 
dishonestly, but on the accused to bring himself within the exception.* 

Procedure.—Not cognizable—Summons—Bailable—Compoundable when per¬ 
mission is given by the Court before which tho prosecution is pending—^Triable 
by Presidency Magistrate, or Magistrate of the first or second class. 

In Doiclat Ram's case^ Maclean, C. J.,^8aid : ” It seems to mo that when a 
case of this class (counterfeiting a trade-mark) is brought into a criminal Court, 
if the Magistrate is of opinion that there is a bonajide dispute as to whether the 
complainant has any trade-mark at all or whether the accused is or is not entitled 
to use the mark he is using, I say, if the Magistrate is satisfied that tbero is this 
bona fide dispute, he should not deal with the matter as a criminal matter, but leave 
it to tho complainant to maintain, if he con, in a civil Court tho right which he 
claims. If after tho decision of the civil Court it ho foimd that he has a trade¬ 
mark, and that the accused is fraudulently counterfeiting that trade-mark, the case 


* Gonpat SilaTam Muladam, (IDl-l) 16 
IJom. L. n. “8, 2 Bom. Cr. G 177; contra, 
PttUy ,£ SnM t Stephtn Ah A’yun, (K>03) 
2 I., n. n 159; Stephen Ah A'ytfn t. 
Jnmen I’etley, (1003) 10 Bunn* L. R. 81 

* Topidas DurMkdat, (1007) 9 Bom. L. 
it.73i 

* A'umii lX:i Baimji r. Radha Shyatti 


Ruacl. (1808) 20 CaL 232. 

• ilatihl Prtmnil: v. Kanhai Lai Da»i, 
(1903) 32 CaL 9C9. 

• Itahi Bakhsh. (1897) 17 A. W. K 99 

• Holland BomUiy Trading Co. v. DuUear 
Jf«H,(1903) 8 G V.’. K. 421. 

*(1905) 35 CaL 431,436. 
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[OBAP. XTOI. 


could then be properly bfoiight into a criminal Court under the section (s 486) 

to whicli I have referred.” . ’ 


. A^Iogistratoliaaiiirisdiction to try an offence under this section, 

although the sale, or the trade, or the manufacture, be not intended to take place 
within the jurisdiction of a Court in which the complaint is lodged. Possession of 
certain tins of clarified butter at Howrah, bearing a counterfeit trade-mark, though 
mtended for sale in Rangoon, was held to constitute on offence committed at 
Howrah. i 


Limlfatlon*—^Prosecution should be instituted within one year from the 
discovery of the offenee. ^ 

Forfeiture—See 8. 9 of the filerchandise Marks Act, 1889, set out in the 
Appendix, 

• ' '487. Whoever makes any false mark upon any case, package 
Making R iaiao Other receptacle containing goods, in a manner 
mark upon any reasonably calculated to cause any public servant 
or any other person to believe that such receptacle 
contains goods which it does not contain or that 
it does not contain goods which it does contain, or that the goods 
contained in such receptacle are of a nature or quality different 
from the real nature or quality thereof, shall, unless he proves that 
he acted without intent to defraud,' be punished with imprisoiiineut 
of either description for a term which may extend to tlireo years, 
or with fine, or witli both, 

COMMENT. 

The fwuduleat making of false marks of any description on goods for the 
purpose of deceiving public servants such as custom officers, is punishable under 
this section. Thus, importation of contraband goods under false marks will come 
under the purview of this section. This section, therefore, is xaoro comprehensive 
than ss. 482 and 486. , . 


1. * Intent to defraud.’—See ss. 45 and 486, supra. 

PRACTICE. 

Evidence.—Prove (1) that the accused made some mark upon some case 
package, or other receptacle containing goods. 

(2) That such mark was a false mark. 

(3) That ho did so in a manner reasonably calculated to causo 

servant or some other person to believe (a) << 

which it did not contain, or (h) that it did no 
(c) that the goods contained in such reccptacl 
from the real nature or quality thereof. 

Procedure.—Not cognirablo—Summons—Bailable—Not compo^dablc 

Triable by Court of Session, Presidency Magistrate or Magistrate of the first or 
second class. 

Foreleltnre.—Sees, 9 of the Merchandise Marks Act, 1889, set out in the 
.\ppendix. 


* )■«•*</ Hahomfl AhnriilK », il'tHti'IMtir 
(iS^3) 25 C»L 630 


• llupp*U T, I’onnmatni Ttt'in, 
3Ud. 
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486»4S9.] 

Chirst —I (nam/* and q^re qf Magiftratf, cic.), hereby charge you (name 
of the acaiscd) ns follows :— 

That you, on or about the day of-, at-, made n false mark, to 

>vit-, upon a case, to wit-, (or package or other receptacle containing goods) 

in a manner reasonably calculatetl to cause a public servant, to wit-, (or ^VB) 

to believe that such ease contains ^ods, to wit-, which it docs not contain 


of Session or the High Court). 

And I hereby direct that you be tncd [by the said Court (m cases tried by 
Majistratc omit these irorrfs)] on the said charge. 

488. Wliocvcr makes use of nny such false mark in any manner 
PuTU,hmont for prollibitcd hy the last foregoing section shall, 

rnskin? u-o of any milcss lie ptovcs that lic uctcfl wltliout intent to 
each false mark. dcfraiul,^ 1)0 punishcd as if he had committed an 

oflence against that section. 

C O M K N T . 

This section punishes the mabng use of a false mark. The last section 
punished the making of such a mark. 

1. * Intent to defrsud.'—Seo ss 15 and 486, supra. 

PRACTICE. 

Evidence.—Prove (1) that tho accused made use of some mark upon some case, 
package, or receptacle containing goods. 

(2) and (3) same as for s. 487. 

Procedure.—Not cognuable—Sammons—Bailable—Not compoundable— 
Tnable by Court of Session, Presidency magistrate, or Magistrate of the first or 
second class 

Fortellure.—See s. 9 o! the Merchandise Marks Act, 1889, set out in the 
Append. 

Charge-—See s. 487, supra. 

489. Whoever removes, destroys, dehxces or adds to any 

r,. .V proportj' mark, intending or kno^^’mg it to be 

property mark with likely that Jic may thereby cause injury* to any 
mtent to cause pcpson,- shall bc puiiishcd ivith imprisonment 
of either description for a term ivhich may extend 
to one year, or with fine, or with both. 

COMMENT. 

Tha section punishes the tampering with of a piopeity-mark. Criminal 
intention or knowledge on the part of the accused is required under it. 

1. * Injury.’—See s. 44, supra. 

2. * Person.*—See s. 11, supra. 

PRACTICE. 

Evidence.—Provo (1) that the mark in question is a property mark. 

(2) That the accused removed, destroyed, or defaced, or added to such 
mark. * 
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[onir. xrm. 


,1 «“«!>>' to cause iajnry to some person; or 

tliat lio did ao knowing that ho might thcroby canso injury to aomo person. 

Procedure.—JTot cognienMo-Summons-BailaWc-Not componndaWe- 
rriaWc by Presidency Mnglstrato, or Mngistrato of tho first or eecoud class. 


Charge.—I (name and ojjice 0 / Magistrate, etc.), hereby charge you (nonie of 
the accused) as /ollows:— 

That J’Oi], on or about the-day of.—, at—rernoved (or deatro 3 'ed, 

defaced or added to) a property mark, to wit-, intending [or knowing it to 

bo Bkoly), that you may thcroby cause injury to AB, aud that you thereby commit¬ 
ted an oflcncc punisbable under a. 489 of tho Indian Penal Code and within my 
cognizance. 

And I hereby direct that you be tried on the said charge. 


Of Citrrencg-Nales iiiitl liunk-Notat. 

489-A. Whoever counterfeits,' or knowingly perforins any 
CoiintoiaHiag P^rt of the process of counterfeiting, any currenoy- 
currenoy-Mioa or note Or bank-note, shail bo punished tvith trans- 
hani-aotes. portation for life, or witli imprisonment of either 

description for a term which may extend to ten years, and shajl 
also be liable to fine. 


Exfslanation .—For the purposes of this section and of sections 
480B, 4S9C and 489D, the expression , “ bank-note ” means a 
promissory note or engagement for the payment of money to bearer 
on demand issued by any person carrying on the hnsiness of banking 
in any part of the world, or issued by or under the authority of 
any State or Sovereign Power, and intended to be used as equiva¬ 
lent to, or as a substitute for, money. 


COMMENT. 

This section is similai to sa, 231 and 255. 

Objech—Sections 489A, 489B, 489 C and 489I> Were introduced by the Currency 
Notes Forgery Act (XII of 1899), s. 2, in order to provide more adequately for the 
protection of currency-notes and bank-notes from forgery. Under the Indian 
Penal! Code, which was passed prior to tho e^etence ola paper carreaGf in India, 
currency-notes were not protected by any special provisions, but merely by the 
general provisions applying to the forgery of valuable Becurities. Before these 
sections were introduced, charges for forging currency-notes had to be preferred 
under s. 457, for uttering them, under s. 471, and for making or possessing 
counterfeit plates, under b. 472. Tho provisions of s. 467 afforded sufficient 
means of dealing both with forgery generally and vrith forgery of currency- 
notes. But it was at times difficult to obtain a conviction under the other seetjons. 

1. ‘ Counterfeits.*—See s. 28^ supra. 

fbactice. 

Evidence.—Provo (1) that the note in question is a currency-note or bant 
note, ^ , 

(2) That the accused counterfeited it, or fcnowiogly performed any part 
of the process of counterfeiting it. 
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A conviction under this section cannot be maintained unless it is proved that 
the accused really intended to counterfeit and cither did counterfeit or perform 
any part of tho process of counterfeiting.* 

Procedure.—Cognieablo—Warrant—N o t bailable—N o t compoundable—‘ 
Triable by Court of Session. 

Charge.—I {name and office of Magistrate, etc.,) hereby charge you {name 
of the accusett) as follows :— 

That you, on or about the-day of^-, at-, counterfeited {or kno^viugly 

performed a part of the process of counterfeiting to wit-), a currency-note 

{or a bank-note) (smte the value of the note), and thereby committed an offence 
punishable under s. 489-A of the Indian Penal Code and within the cognizance of 
the Court of Session. 

.4nd I hereby direct that you be tried by the said Court on the said charge. 

489-B. "Whoever sells to, or buys or receives from, any other 
person, or otherwise traffics in or uses .as genuine, 
foT^dorSiSSrfSt any forged or counterfeit currency-note or bank- 
OTrrenoy^otes or tiotc, knowing or having reason to believe the same 
* to be forged or counterfeit, shall be punished with 

transportation for life, or with imprisonment of either description 
for a term wduch may extend to ten years, and shall also be liable 
to fine. 

0 0 M if B N T. 

This section provides against trafficking m forged or counter/pjt notes. It 
resembles ss. 239, 241 and 258. 

PRACTICE, _ 

Evidence.—Provo (I| that the curroncy-notc or bank-note in question was 
forged or counterfeited 

(2) That the accused sold to, or bought or received from, some person, or 
traffic^d in, or used ns genuine, such currency-noto or bank-note. 

(3) That when he did so he knew or had rea'ion to believe that it was forged 
or counterfeited. 

Procedure.—Cognizable—Warrant—Not bailable—Not compoundabl^- 

Triable by Court of Session 

Cbarge—I (name and office of Mogtstrate, etc.), hereby charge you {name of 
the accused) as follows •— 

That you, on or about the—^ay of—, at-, sold to AB (or bought from 

AB, etc ), a forged {or counterfeit) currency-notc, to ^vit-, knowing {or having 

reason to believe), the same to be forged {or counterfeit), and that you thereby 
committed anoffence punishable unders. 489-B of the Indian PonalCode, and 
within tlio cognizance of the Court of Session {or the High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 

489'C. Wioever has in his possession* any forged- or oounter- 
poftMMionofforg- currcncv-notc or bank-note, kimv.'ing or 

edorooanterfftitcM- haring rcasoii to believe the same to be forged 
TOioy.not«ori»iik. qt Counterfeit ftnd intending to use the same as 
““ ^ ^ genuine or that it may l>e used as genuine, shall 

bo pimislicd uith iraprisomnent of eitlier ilcscription for a term 
wliich may extend to seven years, or ^rith fine, or tvith )>otb. 

» men, (I W7) 10 B. I.. T. tSi 



iwv or cr.iMi:**. 


lOtAr- xvni. 




C 0 M JI K N T . 

Tlii^ rti'iu ilrftlB tritli Urn mw po^^ossjon of a forp'‘(i or counterfeit currency- 
nolr or f»Ank'n«r<\ It rc5/»N)lik\*» w. 1*12.2<3 ond 2j0. 

1. * Pojseijton.—Spo «». 27, «ii»ra. 

2. * Forged,*—See ps. 4G3, 4GI nnd 470, 

3. ‘ CounlerleJI.*—See «. 28, jw/ro. 

Pll A*CTICE. 

Evidence.—Prove (I) tfmt the currency-noto or bank-note in question was 
forged or counterfeited, 

(2) That the accused vaa in possession of it. 

(3) That he at the time of his j>ossession knew, or had reason to believe, that 
it was forged or counterfeited. 

(4) That he intended to use it as genuine or that it might bo used as genuine. 

Procedure.—Cognijjablo—Warrant—Bailable—N o t compoundablc—Triable 

by Court of Session. 

Cftarffc.—I (riffme trnrf ojfceof 3tagis(ratt,t{c.,) h&T<i^y charge you (name of 
iJif flceusiyf) as follows :— 

That yon, on or about the-day of——, at — , had in your possession a 

forged (or counter/eit) currency-note (or bank-note), to wit-, knowing (or haWng 

mason to believe) the same to be forged (or counterfeit) and intending to use the 
same as genuine or that it may be used as genuine, and thr.t you thereby committed 
an offence punishable under s, 489-0 of the Indian Penal Code, and within the 
cognitanoo of the CJourt of Session (or the High Court). 

And I hereby direct that you be tried by the said Court on the said charge. . 
489-D. Wiiocver makes, or performs any port of the process 
of malving, or buys or sells or disposes of, or has 
Making or i)ofi‘€M. (n bis posscssion,* any machinery, instrument 
mfteSirToV^'forg^ -or material for the purpose of being used, or kno'tv- 
ing or countexfoUing fug qj. having reasou to believe that it is intended 
to be used, for forging or counterfeiting- any 
currency-uoto or bank-note, shall be punished vrith 
transportation for life, or with imprisonment of either description 
for a term which may extend to ten years, and shall also be 
liable to fine. 

COMMENTi 

This section is analogous to ss. 233, 234, 256, 257 and 485. It was introduced 
into the Code by Act XII of 1899. 

1. * Possession.'—See a. 27, supra. 

2. •Counterfeiting.’—See a. 28, stipro. 

PBACTICE. 

EvWence^Prove (1) that the thiag in question was a machinery, iliBtrii»en‘ 
or material necessary for or used in foigmg or counterfeiting a curreney-uo 
bank-note ^ ■, ^ ttat 

'* In some cases a mere inspection of the articles would satisfy the . 
they are capable of being used in the making of counterfeit notes. But . 
that is not the case, it is the duty of the Cmwn to adduce evidence of a comp 
and qualified witness who would be able to explain to the Court the process oy w 



BEas, 4S9-C-489*D.] 


Ct'nnENCV AXD DAKK KOTFR. 


1027 


the instrutnents or matoriaN in question could f>c ujod in making a counterfeit 
note.. .Instrumenta and materials which maybe useful in making correct drawings 
of the outlines of the designs and Cgiirea of a currency-note may be of no use 
whatever in manufacturing counterfeit notes.”* 

(2) That the accu«ed made, or performed, some part of th** process of making 
the roachincr}’, instrument, or material, in question ; or that he bought, sold, or 
disposed of it ; or that he had it in his possession. 

(3) That the object of the accused was that such machinery, instrument, 
or material might bf* used for the purpose of forging or counterfeiting currency- 
notes or bank-notes ; or that he knew, or had reason to believe, that the samo 
was intended to be used for such purpose. 

Before the Court could come to the conclusion that the accused had the objects 
in question for the purpose of counterfeiting, the prosecution should establish that 
he had formed in his mind the purpose or intention of counterfeiting currency- 
notes. The onus of doing so is on the Crown according to the language of the sec¬ 
tion—unlike the English law where in the case of a similar offence with respect to 
the counterfeiting of Bank of England notes, the onus is laid on the accused of 
proving a lawful excuse '* for knowingly having in his custody or possession any 
plate, stone or other material or any instmment or derice for engraving a bank¬ 
note.” But ” if the purpose and intention of the accused be proved, it is not 
necessan* that all the articles required for counterfeiting should be found on 
him to hold him guilty of an offence under the section. A man may not be able 
to command all the articles required for the purpose but be may be actually 
proved to be in possession of only some. This would not deter the Court from 
convicting him of an offence under the statute.”* 

Procedure.—Cognkable—Warrant—Not bailablo—Not compoundable— 

Triable by Court of Session. 

Charge.—I (nawie atxd cjicc o/ Magistrate, etc.), hereby charge you (name o/ 
the ocvtMed) as follows •— 

That you, on or about the—day of- , at-, made (or performed any 

part of the process of making, or bought or sold or disposed of, or had in your 

possession) an instrument (or material, to wit-, for the purpose of being used 

(or kmowing or haring reason to believe that it was intended to be used) for forging 

(or counterfeiting) a currency-note (or a bank-note), to wit-, and that you 

thereby committed an offence punishable under s. 489-D of the Indian Penal 
Code, and within the cognizance of the Court of Session (or the High Court). 

And I hereby direct that you be tried by the said Court on the said charge. 

* Per Abdur Rahim, J., la Abdvl Rahiman, * Per Soodara Airar, J ia ibid, pp. 773, 
(1011)21 M. L. J. 766. 76S. 769, 10 51 L. T. 776aodlU. 

108, 100, 110 



GHAPTEK XIX. 


OF THE cniMINAL BREACH OF COXTBACTS OF SERVICE. 


_ O&jcci.—The aufc^iors of the Code say: “IV'e agree with the great body of 
jurists in thinking that in general a mere breach of contract ought not to be ao 
ofTonce, but only to bo the subjeefc of a civil action. 

“ To this general rule there are, however, some exceptions. Some breaches 
of contract arc very likely to cause auch as no damages or only very high 
damages can repair, and are also very likely to be committed by persons from 
whom it is exceedingly improbable that any damages can bo obtained. Such 
breaches of contract are, wo conceive, proper subjects for penal legislation.” ^ 

490. Whoever, being hound hy a lawful contract^ to render 
his persoftal service^ in conveying or conducting 
ofToSiM dari^ person or any property from one place to 
voyage or journey, another place, or to act as servant toanypeison 
during a voyage or journey, or to guard any 
person or propertj^ during a voyage or journey, voluntarily omits 
so to do,^ except in the case of dlness or ill-treatment, shall he 
punished with imprisonment of either description for a term 
which may extend to one month, or with fine which may extend 
to one hundred rupees, or with holli. 


IIXUSTRATIONS. 


[a) A, a palanquin bearer, being bound by legal contract to carry 2 from 
one place to another, runs away in the middle of the stage. A has committed the 
offence defined in this section, 

{h) A, a coolie, being bound by lawful contract to carry Z’a baggage from one 
place to another, throws the baggage away. A has committed the offence defined 
in this section. 

(c) A, a proprietor of bullocks, being bound by legal contract to convey goods 
on his bullocks from one place to another, illegally omits to do so. A has conunitted 
the offence defined in this section. 

(d) A, by unlawful means, compels B, o cooUc, to carry his baggage. B id 
the course of the journey puts down the baggage and runs away. Here, as B was 
not lawfully bound to carry the baggage, lie has not committed any offence. 


Exphmtion .—^It is not necessary to this oSence that the 
contract should he made with the person for whom the service 
is to be performed. It is sufficient if the contract is legally made 
with any person, either expressly or impliedly, by the person wJio is 
to perform the service. 

irXUSTBATIOX. 


A contracts with a dak company to drive his carriage for a 
tho dak company to convey 
supplies B with a carriage 
voluntarily leaves the carri 
guilty of an offence under this section. 


month. B employs 

-th the company 

of the journey 
:t with B, A is 


* Kote P, p. 170. 
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COMMENT. 

This section has been repealed by the Workman’s Breach of Contract (Eepeal- 
ing) Act, 1925 (III of 1925) with effect from April 1, 1926.^ 

The Commentary is therefore omitted. 

491. Whoever, being bound by a lawful contract^ to attend 
on or to supply the wants of any person who, by 
Breach of contract reason of youth, or of unsoundness of mind, or of 
Supply*” wa^ta o1 ^ disease or bodily weakness,“ is helpless or incapa- 
heipioss person. ble of providing for his own safety or of supplying 
his own wants, voluntarily omits so to do, shall 
be punished with imprisonment of either description for a term 
which may extend to three months, or with fine which may extend 
to two hundred rupees, or vith both. 

COMMENT. 

Object.— The authors of the Code say: “ We also think that persons who 
contract to take care of infants of the sick and of the helpless lay themselves 
under an ohligation of a very peculiar kind, and may with propriety be punished 
if they omit to discharge their duty. The misery and distress which their neglect 
may cause is such as the largest pecuniary payment would not repair; they gener¬ 
ally come from the lower ranks of life, and would be unable to pay anything. We 
therefore propose to add to this class of contracts the sanction of the penal law.” * 

Ingredients.—This section re<iuires throe essentials 

1 Binding of a person by a lawful contract. 

2. Such contract must be to attend on or to supply the wants of a person 
who is helpless or incapable of providing for bis own safety or of supplying his own 
wants by reason of (i) youth, or (ii) unsoundness of mind, or (iii) disease, or (iv) 
bodily weakness. 

3. Voluntary omission to jierform the contract by the person hound by. 

1, * Whoever being bound by a lawful contract.’—Under this section it is not 
the breach of contract towards the other party to the contract that is to be regarded, 
but the breach of the legal obligation towards the incapable person, which has been 
accepted and transferred bv the contract. See Comment on 490, supra. 

2. * To attend on or to supply the wants of any person who, by reason of youth, 
etc.’—The Law Commissioners 'observe • “ We are not prepared to punish as a 
cnminal every menial servant, who quit.s his employer without a certain notice 
upon the expiration of the term for which he H hired, under ordinary circumstances. 
But we conceive tJiat Clause 405 may be improved in one respect. It seems, as it 
stands, not to be applicable to anv but those sers'ants who have contracted 8[>ecially 
to attend upon the sick, insane. Ac., but we think it should be made to apply to 
servants who arc or ought to be in attendance ujion o sick or insane master, though 
they may have only contracted with him in the ordinary’ way, while he was of sound 
body and mind, and to setwanfs, whether engaged Specificalfy for the purpose or 
not, who by the lawful command of their employers have been ordered to take care 
of young children and have not objected to do so ”* The accused, a cook, on a 
morning whilst the complainant’s wife wa.s ill and unable to supply her own wants, 
left his pcr\nee without warnmc or permission. It was alleged that the illness of 
the complainant’s wift* wa« assravated thereby. It was held that the accused was 
engaged only as an ordinary cook to a family, and was not bound to attend on, or 

* OazflU e/ India, P*re IV, Uth IVhratnr 

jv 3. 


• Not® P. p. 171. 
■ Sad Pep., i. SSO. 



CHAPTEK XIX. 

OK Till; OUIMISAI. IIIIKACII OK CO.NTnACT.S OK SKItVICK. 

Object.—Till) nufimrs of tho Co* my: " tiV njirce with the great lody of 
jurists in Uiinking tlinl in gi-ncrnl n moro broncli of contract ought not to be an 
ofloflco, but only to be the Rnbject of a civil nction. 

" To this gencwl rule there ore, hoirevor, some exceptions. Some breaches 
of contract arc very likely to cause cnl such as no clamoRcs or only very high 
damages con repair, onil ore also very likely to be committed by persons from 
n'hom it M o.Tcectlingly improbaWe that any damages can 5c obfamed. Saefi 
breaches of contract are, xva conceive^ ]>roj>cr subjects for penal legislation.”* 

490. ^Vboovor, being boimd by ji lawbtl contract* to render 
his pCTsotial service" in conveying or conducting 
person or any proyterty from one piace to 
voyage oc ionmoy. anotlior pmco, ot to ocfc as servant to any person 
during a voj*agc or joiirncy, or to guatd any 
2 ^Drson or property during a voyage or journey, vohintai^y omits 
so to do,® except in tbe case of illness or ill-treatment, shall be 
punished with imprisonment of either description for a term 
which may extend to one month, or with fine tvliich may extend 
to one hundred rupees, or with botJi. 

TrLUSTRATIONS. 

(o) A, a palanquin bearer, being bound by legal contract to carry Z from 
one place to another, runs away in the middle of the stage, A has committed the 
oCence defined in this section. •, . 

(6) A, a coolie, being bound by lawfulcontract to carry E’s baggage from one 
place to another, throws the baggage away. A has committed the offence defined 
in this section, 

(c) A, a proprietor of bullocks, being bound by legal contract to convey goods 
On his bullocks from one place to another, illegally omits to do so. A has committed 
the offence defined in this section. 

(d) A, by unlawful means, compels B, a coolie, to carry bis baggage. B m 
the comso of the journey puts down tho baggage and runs away. Here, as B was 
not lawfully bound, to carry the baggage, he has not committed any offence. 

Explanation. —^It is not necessary to this ofience that the 
contract should be made with tho person for whom the service 
is to be performed. It is sufficient if the contract is legally made 
with any person, either expressly or impliedly, by the person who is 
to perform the service. 

h-lustrahon. 

A contracts with a dak company to drive his carriage for a month. B 
the dak company to convey him on a journey^ and during the month the ^ 

supplies B with a carriage which is dnvea by A. A in the course ol / 

voluntarily leaves the carriage. Here, altiougi A did not contract with i>, 
guilty of an offence under this section. 

* Note P, p. 170. ' 
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COMMENT. 

This section has been repealed by the Workman’s Breach of Contract (Repeal¬ 
ing) Act, 1925 (III of 1925) with effect from April 1,192G.* 

The Commentary is therefore omitted. 

491. "Whoever, being bound by a lawful contract^ to attend 
on or to supply the wants of any person who, by 
Breach of contract reasou of vouth, OT of unsoundncss of mind, or of 
waHts “of a disease or bodily weakness,is helpless or incapa- 
heipiws person, ble of providing for his own safetj’ or of supplying 
his own wants, voluntarily omits so to do, shall 
be punished with imprisonment of cither description for a term 
which may extend to three months, or with fine which may extend 
to two hundred rupees, or with both. 

C 0 51 il E N T. 

Object.— The anthers of the Code say: “ W© also think that persona who 
contract to take care of infants of the sick and of the helpless lay themselves 
under an obligation of a very peculiar kind, and may with propriety be punished 
if they omit to discharge their duty. The misery and distress which their neglect 
may cause is such aa the largest pecuniary payment would not repair; they gener¬ 
ally come from the lower ranks of life, and would be unable to pay anything W© 
therefore propose to add to this class of contracts the sanction of the penal law.” * 

Ingredients.—This section requires three essentials:— 

1. Binding of a person by a lawful contract. 

2. Such contract must be to attend on or to supply the wants of a person 
who is helpless or incapable of providing for his own safety or of supplying ms own 
wants by reason of (i) youth, or (ii) unsoundness of mind, or (iii) disease, or (iv> 
bodily weakness. 

3 . Voluntary omisstou to perform the contract by the person bound by. 

1. * Whoever being bound by a lawful contract.’—Under this section it is not 
the breachofcontract towards the other party to the contract that is to be regarded, 
but the breach of the legal obligation towards the incapable person, which has been 
accepted and transferred by the contract. See Comment on 490, sujtra. 

2. ‘ To attend on or to supply the wants of any person who, by reason of youth, 
etc.*—The Law Commissioners 'observe ' We are not prepared to punish as a 
criminal every memal servant, who quits his employer without a certain notice 
upon the expiration of the terra for which he is hired, under ordinary circumstances. 
But we conceive that Clause 463 may be improved in one respect. It seems, as it 
stands, not to be applicable to any but those servants who have contracted specially 
to attend upon the sick, insane, &c., but we think it should be made to apply to 
ser\’ants who are or ought to be in attendance upon a sick or insane master, though 
they may have only contracted with him in the ordinary way, while he was of sound 
body and mind, and to servants, whether engaged specifically for the purpose or 
not, who by the lawful command of their employers have been ordered to take care 
of young children and have not objected to do so ”* The accused, a cook, on a 
morning whilst the complainant’s wife was ill and unable to supply her own wants, 
left his service without warning or permission. It was alleged that the illness of 
the complainant’s wife was aggravated thereby. It was held that the accused was 
engaged only as an ordinary cook to a family, and was not bound to attend on, or 

1 Oazeite of India, Part IV, dated 14th February 
1925, p. 3. 


* Note P, p. 171. 

• 2nd Rep., e. 329. 
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IMCI 


[cn.ip. *11. 


to nuiifly Ihp w»nl.« ot, uny MuIpm |ytJon, nnil tlmt, llii-rrfore, thli jcction did 
not ttpy’y to riicli n tnsr.* 

3. 'Volunlitily omili.’—Th*. omission to poiionn tho contract must Is 
nritlmat nny frnsonnbli' cnuso. A ponon wlio is dlsnblcd by flinras cannot be 
said (o voinntnrily omit. As to tbo mcnning ot the word ' volonlnrily,’see s. 39, 
swpro, 

I'TtACTICK. 

Evidencs.^rrove (1) that tho occnscsl entered into a contract to attend on, 
orssnppiv tbo wants of, the person in qnestion. 

(3) That Such contract was a lawmf one, 

(dj That such person was helpless or intapnblc ol providing for hts own safety 
or of supplying his own wants. 

(4) That such helplessness or incapahieness was due to youth, or onsonndnese 
of mind, disea.so or bodily weakness. 

(5) Thnt the neettsed omitted to attend on such p*rson,or tomipply his wants. 

(G) That ho did so voluntarily. 

Trocedura,—2fot cognUablo—Summons—llailable—Compoundablo—Triable 
hy Presidsney Magistrate, or Magistrate of tho first or second class—^Triable sum 
roarily, 

492. Wlioovor, being bound by Inwlnl contrnct in writing’ 
Braacb oi con. to work Yoi nnotliot person ns nn artificer, work- 
tcaev w ser^'e’A' mnn Or Inbotiror, for n period not more tbnn three 
yottrs, lit »ny plncc witlim British India to which 
St msstot's oipoaso. |,y virtue ot tho contract ho has been or is to he 
convoyed at the expense of such other,’, voluntarily deserts the 
service of that other during the continuance of his contract, or 
without reasonable cause lofuscs to perform tlie service which he 
has contracted to perform,’ such service being reasonable and 
proper service,* shall bo punisbed with imprisoiuncnt of either 
description for a term not exceeding one month, or with fine not 
exceeding double tho amount of such expense, or witli both, unless 
the employer has ili-troated him or neglected to perform the contract 
on his part. 

COMMENT; 

This section has been repealed by the Workman’s Breacli of Contract (Eepeal- 
iog) Act, 1925, (III of 1925) with oitcct from April 1, 192G.' 

The Commentary is, tbetefore, omitted. 


1 Solomon. (1887) Cr. B. So. « ot 1887. < Em, Go:,«« o//niio, PartIV, dated l«h 

Untep. O. 0. 354. Febraety 11125, p. 3. 
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OF OFFENCES RELATING TO MARRIAGE. 

493. Every man who by deceit causes any woman who 
is not lawfully married to him to believe that she 
lawfully married to him and to cohabit or have 
deceitfully^ mduciug sexual intercourse with him in that belief, shall 
m&rria|l puuishcd with imprisonment of either descrip¬ 

tion for a term which may extend to ten years, 
and shall also be liable to fine. 

COMMENT. 

Object.—^Thig section puniahe? the offence committed when r man, either • 
married or unmarried, induces a woman to become, as she thinks, his wife, but in 
reality his concubine. The form of the marriage ceremony depends on the race or 
■ I • • . . It cos are 

■. ^ ‘ ' ' . • . . ‘ ‘ ‘ 50 may 

• • • • ■ . * . . . sarafl 

race or creed as heneii uiia luus inducing iier lu cuniruci h luarnuge. in roalicy 
unlawful, but which, according to the law under which she lire? i« valid. Sup¬ 
pose a person half English hal^ Asiatic by Wood, calls himself a Mabomedan or a 
Hindu and by this deception causes a Mahomodan or a Hindu woman to go through 
tho ceremony of marriage, in a form which she deems valid oed to tohabit with 
him. he has committed this offence A man who deceives a woman into the belh’f 
that a certain ceremony which he causes to b** p'‘T{orm'‘d by eom** accomplice, 
oonstitutas a valid marnago and thus induces the woman to cohabit with him. m.ay 
bo punished under this section ^ 

The act falling ivithin the purview of this «ection wil) also com** ip'-It rl. 4 vf 
8. 375. 

Ingredients.—Tho section has two mcrolient?:— 

1 The deceit that causes n false lielief in th** e-xi-^tence of a lawful marriaRe. 

2. Cohabitation or sexual miercours** with th»* ii**rN»»n causing sn- h h»4i'*f. 

PRACTICE. 

Evidence.—Prove (1) that the arcus<*d c«u«efl ih** wommi in .ju«^tion to 
bolicvo that she was lawfully marned to him. 

(2) That he induced that woman to cohabit with him undir the. Wief. 

(3) That he caused such belief by d**ceit. 

Procedure.—Not cognitable—Warrant—Not bailable-.Not corni>oandab!e—. 
Triable by Court of Pevsion. 

Complilnt by the person aKftetej h aeetssary*—No «>»urt shall take cognixance 
of this offrnee except upon a complaint mad- by soia- jxwson isruri-v-d hr it.* 

Chtrte.—I (nome ond efitr rf etc..) Lfrebv charir- vou {name t.f 

the ooeuifif) as follows •— ’ ■' 

That you, on or about the—day of-. at-. by decfit caus*^d a certain 

woman, to wit .\B, who was not lawfully marn-il to vou. to beii*-vf that she w*? 
lawfully msmed to yon. and, in that belief cohabit-d or Lad m-iusI intercourro 


‘ M. A M. 4S2. 
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[ciur.xx. 

jnth her ; am! that van tliarrliy cninmittril an nflrara jiiiaiMjaWn itnrkr a. i9S n! 
fiia Indian iVriai C,«h ami witlim tlir rOKniranfa „f tlia Court of 8o<.ion (or the 
uicii Court). * 

Ami I kftvhy <Utt'ct ttint yon (nVd t,y *?,« nnvl f^oiirt on tht charge. 

494. Wiioovcr, Imvin^; n liiislmnd or wife living,^ marrm 
v*rfjing ftgian **» wltirh such mmitiga m void hy 

‘*“^"‘8 lile of such 
hush.iud or U'ifc,* shnll ho puuisherl wfh im- 
prisonracut of either description for n tenii which may extend 
to seven years, and .shall also he Imhie to fine. 

Exc^plion.—Tlm setlion does not extend to any person whose 
marriage with stidt Imsimntl or \dfe has been declared void hv a 
Co)irt of competent jurisdiction ; 

nor to any person who contracts a marriage during the life 
of a former Imsimjul or wife, if mich hushnnd or wife, at the time 
of the suhsoqiiont marriage, shalf have been contiimnliy absent 
from such person for the space of seven years, and shall not have 
heen heard of hy .such personas heing alive within that time, provided 
the person contractijig such subsequent marriage shall, before such 
marriage takes place, inform the person with whom such marringo 
is contracted of the real .state of facte so far as the same arc wjfhm 
his or her knowledge. 

con MENTi 

This 6cc{(o« punisiws th<» offenc© known to English law as higamj’. 

Scopa.—-ThU section docs not npply to Hindu or Mohomedan males, who ate 
allowed to marry more than on<' wife, but It applies to Hindu and Mahomedan 
females, and to Christians * and I'arsis* of cither sex. 

Ingrcdients.-^Tliis section rcfpiires;— 

1. Ewstence of the first wife or Imsband when the second marriage is 

celebrated. . 

2. The second marriage being void by reason of the svihsistencc of the 
first according to the law applicohle to the person violating the provisions of the 
eectioo. 

1, * Having a husband or wife living/- 
of Hindus, hlahomedans, Jews,-Puddhist.s, 
accordance with their religious usages. In 

mined hy Act XY of 1S72, of Parsis, by Act XV of 18G5. The validity ol a 
marriage celebrated under the Special Hariiago Act * will be determined hi its 
provisions 

If the first marriage is not a valid marriage no offence vrill be comnutted by 
contr.ictinc a second marriage. For instance, if A marriea B, a person within 
prohibitcd'degrees of affinity, and during B's lifo-time marries C, A has not 
committed bigamy.* , • 

“ :V raatriage, good by the laws of one country, is held good m ait others 
the question of its validity may arisv. For the question always must he. Bid 
the parties intend to contract marriage t And if they did that which in the 
they were in is deemed a msrrisge, they cannot reasonably, or aensibly, or safety. 


1 Act XV of 1872. 

» Act XV Oi IS85. 

‘ Act III of 1872. aa amended by Act 


XXX ot 1923. 

« C^adwiti. (1847) U Q. B. 205. Sec 
Xay,(18S7) 16 Cox 292. 
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be considered otherwise than as intending a marriage contract.”’ But a union 
formed bctT^^en a man and a woman in a foreign country, although it may there 
bear the name of marriage, and the parties to it may there be designated husband 
and wife, is not a valid marriage according to the law of England unless it be 
formed on the same basis as marriages throughout Christendom, and be in its 
essence the voluntar\* union for life of one man and one woman to the exclusion of 
a\\ otViOTS.^ 

•Urlng.*—It mii't be shown that the husband or wife is alive at the date of 
the second marriage. 

Mahomedtaliwalloirsamlnor to repadiafe marriage on attalnla; pQberly>—“Under 
the Slohamedan law, when a child ia given in marriage by any person other 
than the father or grandfather, he or she has the option of either ratifjnng it or 
repudiating it on attaining puberty.. .The only difference between the Sunni and 
the Shiah law on the question of option on puberty is that whereas according to the 
latter school a marriage contracted for a minor b}' a person other than the father 
or grandfather is wholly ineffective until it is ratified by the minor on attaining 
puberty, according to the (Ilnnafi) Sunni school it continues effective until it is 
cancelled bv the minor. Both schools give to the minor an absolute power either 
to ratify or to cancel the unanthonaed marriage. Tlie (Ifnnafi) Sunni law presumes 
ratification when the girl after attaining the age of puberty has remained silent 
and has allowed the husband to consummate the marriage,”* B, a Mahomedan 
girl, whose father waa dead, was alleged to have been given in marriage by her 
mother to J., some years before she attained puberty. Prior to her attaining 
puberty, J was sentenced to a term of imprisonment for theft. While he was in 
•1 » • • ’ • , . . . • . 

eeded 
* with 

. lause, 

assuming that B was properly married to J by B’s mother when B was a child, B 
had the option of cither ratifying or repudiating such marriage on attaining 
puberty. * 

A mkah marriage*, or sagai*, or pot’ marriage falls within the punuew of 
thU section, but not jAinffara. * 

Marriage during Iddat-—In a Bombay Sessions case it was held that a 
Mahomedan woman marrj'ing again dunng the lifetime of a husband who has 
divorced her but within the period of xddal is not guilty of bigamy. • The Calcutta 
High Court holds the same view. It has laid down that under jllahomedan law 
the marriage of a man, who subsequently embraces Christianity, becomes ipso 
facto void, notwithstanding his reconversion to Islam during the period of xddat ; 

* ’ ' ■ ■ ' marriage during such period, does not commit 

. ■_ -r » • » 

husband but by reason of a ** ■ 

Penal Code has nothing to do.’® The former Chief Court of the Punjab decided that 
a second marriage contracted with a woman whose husband was dead and who was 


* WarTtndtT v. Warrender, (1835) 2 CL 
& F. 488, 630; Bnntley v. AUomey-Oeneral, 
(1890) 15 P. D 76. 

* In re BetMI: BetMl v. Ilildi/ard, (18SS) 
38 Ch. D. 220. 

* Per Amir AL, J., in Badal Aural, (1891) 
19 CaL 79, 82 

« Ibid. 

. * Judoo SIua»\jlmanee, (1866) 6 W. R. (Cr.) 
60. 


• Mueeamut Channa, (1880) 7 C. L. B. 
354, Buturam Koirtt, (1878) 3 C. L. R 410. 

’ &ifi«;w,(1864)2 B. ILC{Cr. C.) 117; 

V. Ragho Tth, (1899) 12 C.P.L.B. 

• Gigal x. Phio. (18S8) P. R. Xo. 25 of 1888. 

• Sabxka, (1907) 9 Bom. L. R. J, 207. 

Abdul Chani x. Art'll Bug. (1911) 
39 CaL 409, 412. ^ 


130 
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in the state of observing her iefrfaf being imlawfa) nnaer the Mahomedon Iaw.no 
conviction aniJer this section waa sitstaisaMc.^ ’ 

^nhfj marriage^aad the parties obtaining such 
+iiougb it is customary 
. ■ 'S»UieM.!.omcdam, 


2. Marries ia any case in which «ach marriage » vo»u by reason of Us faking 
place tfcinng the ufe of such husband or wife.*—‘Whoio a person, already bound by 
an existing marriage, goes through with oerson a fonn of marriage known 

to, and recognised by, the law as capahl / ' R,jcb person 

is guilty M bigamy, notwithstanding ^ ^ . depend- 

eutly of the bigamous obaractoE of the marriage, may consui-u. , isabihty 
in the parties, or mako the form of marriage resorted to inapplicable to their case.^ 
It is immaterial oven if the second xoaniage is void on another ground beades 
that of its being bigamous,* 

It is immaterial whether the ceremony of the second marriage takes place 
within or beyond the King’s dominions.^ 

Good faith and mistake of law are no defences to a charge of bigamy.*' It 
is no defence in law to an indictment for bigamy that the accused, at the time of 
the alleged bigamous matnage, believed, in good faith and on reasonable grounds, 
that he had been divorced from the bond of bis first marriage, if m fact he had not 
been divorced.* 


Publication olhanns of raarriage-—The act of causing the publication of 
banns of marriage is an act done in the preparation to marry but does not amount 
to an attempt to marry. Where, therefore, a man having a wife living, caused 
the banns of marriage between him and a woman to be published,it was held that 
he cottld not be punished for an attempt to marry agaiz? during the Hfe-time of 
his wife.* 

Whether custom a good defence in ptosecuiion —The Bombay High Court has 
ruled that Courts will not recogmre the authorityof o caste to declare a marriage 
void, or to give permission to a woman to te-marry. Bo»ei/ de belief that the 

... • . • ; ■ A custom 

oi the'I'aipaua Koii i.a»i6, * ' ■ ' e husband 

to whom she has been first married, and to contract, a second marriage (naira) 
with another man during the Ufe-time of her first husband, and without his consent, 
was held to be invalid, as being entirely opposed to the spirit of the Hindu taw; 
and that such marriage’was “ void by reason of its taking place during the Ji/e-tip 
of such husband,” and therefore punishable, as regards the woman, under tins 
s-v-orion.** Accused No. 1 was manted to tlie complainant but the matnage was 


1 Bihi. {1882) P. R. -Up. « of m2. 

^ The Parsi 3farrf«"f and Divorce .Act. 
Xr of 1863. 

* Tfec Xatirc Tojiyerta’ SlMriagw Di*- 
*'>lutioa Act, XXI at IS6G. 

* H-nry Alieit, (J872) I* R. I (X C. B. 

S'>7 ; Jov Bmw», (l&i'i) I C. & K. 144. This 
ri''w ti not adopted in tlie Ifish case of 
Fanntitj, 10 Vox-411, whw jt a»>d 

fliAt English casM aw disimgawhable r 4 the 
bicanioivs inarfiacr. m thera were Toid for 
consanguinity and not for fomicalwn. 

* Stn(i\ v. Woow .Cinjft, (I&76) 

p. n.xv lOofisTfi. 

* Bitf'ji. [IDOll .A. C. 4J6. 


' XmtMi Ar«’hi v. PoraHol 
J/nwwM. flf)22) 45 -Mad, DS6. 

« Tbomns PAcaf, [imj 2 K. B. Hit 
» Pcfmon. (1876) 1 Ali. 316 
** Roghv. (1876) I Jiam. 347-. 

See .Vontamfinii'im v. SuMsra Cm '• 

(tan) 17 3 rvf. -irp, when it w decided 

' • • .tin ■ .s.wcttsW® I*? 

, • , issiblr 


xanTnare, .... .i". 

i» Baxlt^pn. (1864) 2 B. IL jy 

KvUe ilnrgoMK r. B>ti OanAi, (191-) ' 
Bom. U ft. SSf. 
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not consummated. Sometime after the marriage, the complainant \eent to South 
Africa, and during his absence there he did not write to his wife, nor did he furnish 
her with maintenance. The accused obtained, according to custom of her caste, a 
release dissolring the marriage (Jarsafi) from her caste people and married accused 
No. 2. It was held that the release was inoperative and that both the accused were 
guilty of bigamy. * 

The Calcutta High Court has, however, upheld a caste custom which allowed a 
wife to undergo a nihah or segai marriage after she was relinquished by her 

husband.* According to the Mac’*" - —**.'' y such custom 

should be allowed by Courts.* In • • Court did give 

countenance to the custom of a c for a sufficient 

rea.son to divorce his wife. In thU case a member of the Ajanya Kajput Guzars 
caste executed a deed of divorce to his wife. The Court held on the evidence that 
the deed was proved ; that in that caste a husband was, for a sufficient reason, 
such as incontinence, allowed to divorce his wife ; that the deed had not been 
eiecnted for a sufficient reason ; and that, consequently, the parties entering into 
a second marriage were guilty of an oflcncc under this section. 

CoaTerslon from Hladuljm«—According to Hindu law an apostate is not 
absolved from all civU obligations, the matrimonial bond remaining indissoluble. 
A non-Christian raattiage is not dissolved by the mere fact of the conversion of 
ono or both of tho parties to Christianity.* Hindu law does not recognize poly¬ 
gamy on the part of a woman. A Hindu woman who having a Hindu husband 
living marries a Mahomedan* or a Christian* even after becoming a Mahomedan or 
Christian, as tho case may be, commits bigamy. A Hindu husband under similar 
circumstances commits no offence ns Hindu law recognizes the right of a husband 
to contract a valid second marriage notwitbstaoding the continuance of a former 
marriage. 

Conversion from Chrtstlanity.—Tbe Madras High Court once hold that a 
Hindu Christian convert relapsing into Hinduism and marrying a Hindu woman 
cannot ^ convicted of bigamy on the ground that be has another wife living whom 
he married while a professed Christian * It was so held on the ground that the 
Hindu law allowed polygamy on the part of o husband. The same High Court 

.1 - —t * 1 .;- 1 :—--..t. -*-; Tpiuch a Native Chns- 

• ■ ■ . • • 'i n according to Hindu 

■ ■ . ’ ’ c was guilty of bigamy 

■ \ ■; • ’ ' erence even if he had 

renounced the Christian religion before contracting the second marriage.® But 
in a later case the former ruling has been followed and tho latter has been dissented 
from. In this case a Hindu convert had married o Christian woman according to 
the rites of the Roman Cathobc religion. Subsequently, and daring the life-time 
of his Christian wife, he reverted to Hinduism and married a Hindu woman in 
accordance with the rites of the class to which the parties belonged. It was 
held that he was not guilty of bigamy.*® 


‘ Boi Oanga, (\91G) 19 Bom. U R. 5R, 
4 Bom. Cr. C. 3 

* (1892) 19 Cftl. 627. 

* Thniasingam, (1896) I Woir 568. 

* (1882) 6 Bom. 120. 

‘ Ram Kvman, (1891) 18 Cat. 2&4 ; J/uMit- 
mat Oholam Fatima, (1870) P. R No. 32 of 
1870 

‘ Ofinga, (1880) 4 Bom. 330; Budamati 
Routher v. FaUma Bi, {1914) M. W. N. 278, 
(1913) 26 JI. L. J. 260 Nan/fi, (1919) 



Uio proTisioiu ol tho fadian Divorce Act (IV 
of I8(^). 

• MiUard, (1887) 10 Mad. 218. 

• (1880)3 51. IL C. App. 7; A/icW.dSSC) 

1 Weir 663. ‘ 

• iMzar, (1907) 30 ilad. 650. 

*• Antony, (1910) 33 ilad. 371. 
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in the state o£ observing her iddat being iinJawfnl imder tbe 
conviction unacr this section vtk sustainable,» 


3Iahomedan law, no 


,»IWfcR™,DiVorco disadyos a valid mam'agc, and the parties obtaining sach 
dissolution can le-marry., Divorce ia unknown to Hindu law, though it is castornair 
amoD^t lower classes o{ the Hindus. Divorce is allowed amongst the Mahomedans, 
the rarsis, ® and the Native Ohristhm.* - 


2. * Warriea in any case in which such zoarrisge is void by r$uoa ot its iskiag 
place during the hie oi such husband or wife/-~WhoTe a person* already bound by 
an Gx^ting rowrisge, goes through with naothor person a Iona of m&msgo known 
to, and recognised by, the law as capable of producing a valid marriage, such person 
is gtiiUy at b/gamy, nritiritistanding any apecinl circumstances which, independ¬ 
ently of the bigamous character of the marriage, may constltnte a legal disability 
in tho^ parties, or make the form of marriage resorted to inappHcable to their case.* 
It is immaterial even if the second marriage is void on another ground besides 
that of its being bigamous. * 

It is immaterial whether the ceremony of the second marriage takes place 
within or beyond the King’s dominions.« 

Good faifcb and mistake of Jaw are no defences to a charge of bigamy.’’ It 
is no defence in law to an indictment for bigamy that the accused, at the time of 
the alleged bigamous raarriage, believed, io good faith and on reasonable grounds, 
that be bad been divorced from the bond of bis hrst marriage, if in fact he had not 
been divorced.® 


Pttblieafioa ofb&nns of marriage.-—The act of causing the pnhUcAtwn of 
banns of taarciage is an act done in the preparation to marry but does not amount 
to an attempt to marry. Where, therefore, a man having a wife living, caused 
the banns of marriage between him and a woman to be pnblished,it was held that 
he could not be punished for an attempt to many again during the liie*time of 
bis wife,® ! 

Whether custem a good defence to prosecution.—The Bombay High Court has 
ruled that Courts will not recognize the authority of a caste to declare a marriage 
void, or to give permission to a woman to re-many. Bona jidt belief that the 
nf tb<* caste made the second marriage valid does not constitute a defence 
. • . ... . . . ' ’ le A.QU3tODI 

. ■ ■ • . • ■ j the husband 

to whom she has been first marned, sa<t to couicum^ .* ot-ot/uu nxjrriagc Imlra} 
with another man during the life-time of her first husband, and without his consent, 
was held to be invalid, as being entirely opposed to the spirit of the Hindu law; 
and that such marriage’was ” void by reason of its taking place during the life-fip 
of -such husband,” and therefore puniahaUe, rygaida the woman, under this 
8*rc-tion.^i Accused No. 3 was married to the complainant but the marriage ws'* 


^ Sihi. {IS82] P. B. Nv. J3 O/ i8S2 

» The pAroi Marriasre and Pivorcc Aet. 
XV o! )SCa 

» The Natire Converts’ ^larriaste PiJ- 
solution Act, XXt el 

« fhwt, iUtn. U87?) L. n. i a C. R, 
not; Jint Brtncn. (tsn) I G & K. I44. This 
Woe n Hot adopted in Jht- W<e of 

Fa/t/fi/t?, {ISGG) iO Cos 41J. Tih^/e it said 
that English civses ivro distiogow'hable as the 
hicataons inarnae»-s in them wey void for 
ronsAnguinity and not for fornicatiOB. 

* JTufforji Stnpi V 4Jlrjevj flWdJ 

r. n, Xo. to of ISIS. 

• fJOOJJ A, c. 4Jft 


^ Saraatihilh Afullnh v. 

Jirainmtt. (1022)45 Mad. SS6. 

• TAotnoi jyktat, flOSl] 2 K. B. 

* Pelewn. (1876) I Al(. 318. 

‘•.ComW« iJMu. (1876) I 3«- 

Chtui v. 

(1894) n >tad- 470, where it is ‘**®*“, ‘ ,;i 
there H nothing immoral jn a caste / 

ivbieh djTOWe and n»-raftrn»g** 

«R mutual agreement, nn t>n«! nart^ " , 
be otfi"rtfieesf*w<r4>ffhe/sf/rra onk 
aamag©. _ 

>* (1664} S K it j7 

itjihap linryomK v. ^o-nd>. (/?»/ 
torn. L n. S$4. 
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not consummatM. Sometime after the marriage, the complainant ^ent to Sonth 
Africa, and dnring hia nbaence there he did not write to hia wile, nor did he Inmiah 


guiltr of bigamy.* 

Th' yi-r' 


wife t.) • ■ I J*. M- ■' * 
husba * ■ .■ ■ ■ ■ 

ahoulr ' • 

count'.. ■ ' ■ ! 

region to divorce his wife. 


..'lowed a 
by her 
custom 
lid give 
ufficient 

In this case a mcml)cr of the Ajanya Rajput Guzars 


caste executed a deed of divorce to bis wife. The Court held on the evidence that 
the deed was proved ; that in that caste a husband was, for a sufTicicnt reason, 
such as incontinence, allowed to divorce his wife ; that the deed had not been 
executed for a sufEcient reason ; and that, consequently, the parties entering into 
a second marriage were guilty of an offence under this section. 


ConvenJon from Hlndtilim*—According to Hindu law an apostate is not 
absolved from all civil obligations, the matrimonial bond remaining indissoluble. 
A non-Christian marriage is not dissolved by the mere fact of the conversion of 
one or Wth of the parties to Christianity.* Hindu law docs not rccognitc poly¬ 
gamy On fhc part of a woman. A Hindu woman who having n Hindu husband 
living marries a Mahomedan* or o Christian’ even after becoming a Mahomedan or 
Cliristian, as the case may bo, commits bigamy. A Hindu husband under similar 
circumstances commits no onence as Hindu law recognizes the right of a husband 
to contract a valid second marriage notwithstandiDg the continuance of a former 
marriage. 

Coaverslon !rom CbrisUanlly.—The Madras High Court once held that a 
Hindu Christian convert relapsing into Hindubm and marrying a Hindu woman 
cannot be convicted of bigamy on the ground that ho has another wife living whom 
he married while a professed Christian.* It was so held on the ground that the 
Hindu law allowed polygamy on the part of a husband. The same High Court 
■ ' ' ’ ’ ’ ' ' . 'r tive Chns- 

* ' ‘ ' _ ■ • t to Hindu 

■■ ' of bigamy 



the rues or tue lioinan uatnoiic reUgion. tjubsequently, and during the life-time 
of his Christian wife, he reverted to Hinduism and married a Hindu woman in 
accordance with the rites of the class to which the parties belonged. It was 
held that he was not guilty of bigamy.*® 


' Bat Oangn, (191C) 19 Bom. L. R. 50, 
4 Bom. Cr. C. 3. 

* Jwlni. (1892) 19 Col. 627. 

• ThnJaiingatn, (1896) I Weir 568. 

* (1882) 6 Bom. 126. 

‘ Ram Kumari, (1891) 18 Ol. 204; yiustu- 
mat Oholam Falma, (1870) P. R. Xo 32 of 
1870. 

• Ganga, (1880) 4 Bom. 330; Budamta 
Routker v. FaUma Bi, [1914] Jf. W. X. 278, 
<1913) 26 M. L J. 260 A'aml*. (1919) 


1 r at. I T~. r< , • ... 


Ul IBOU). 

’ JliUard, (1887) 10 Mad. 218. 

1 Wetf 66^1 ^ (I8SC) 

• I^zar, (1907 ) 30 Mad. 550 
*• A*iU>nfj, (1910) 33 Mad. 371 , 
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■tAw* or cftftfrs. 


fcHAP. XI. 


in the sUto of observing her itiSal being »n}«W«l nwler 
conviction tmclrr this section wus Anstninnhlc.* 


the 31ahomc(lan law. 


no 


DJveree.^Divorco 4 imoIvcs rohcl marriage, and the parties obtaining such 
(hssoJiition con rc-rnorfj.. Divorco i« unlmown to irindu law, though it ia customary 
amongst lower claasea of the IKmlus. Divorce « allowed amongst the Maboraedans. 
the Parsis,* and the Native Christiana.* “ •- 


2. * Marries in any case in which each merriege is void fay reMon of its taking 
place during the life of such husband or wife,'-**Where a pcfson, already hound by 
an oxistmg marriage, goes through with another person a form of marriage known 
and recognised by, the law a.s capable of producinga valid marriage, sacb person 
is guilty bigamy, notwithstanding any special circnmstoncps wbiefa, independ- 
cni’ - t- » f*».. ~constitute a legal disability 

lo . »inapplicable to their case.* 

It on another ground besides 

that of its being bigaraons. * 

It is immaterial whether the ceremony of the second marriage takes place 
within or beyond the King’s dominions.* 

Good faith and mistak'C of law are ao defences to a charge of bigamy.’ It 
ia no dcfenc ‘ *.■ jggd, at the time of 

the alleged • . • . • , • 'easonable grounds, 

that he had' • ' ‘ ■ ' in fact he had not 

been divorced.* 


PufaUeatton otbanna of marriage.—The act of causing the publication of 
banns of marriage is an act done In the preparation to marry but docs not amotmt 
to nu attempt to marry, ^cre, therefore, a man having a wife living, caused 
the banns of marriage between him and a woman to be published,it was held that 
be could not be punished for an attempt to marry again during the Hfc-time of 
his wife. * . • 

Whether custom a good defence to prosecution.—The Bombay High Court has 
, ruled that Courts will not recognize the authority of a caste to declare a marriage 
void, or to give permission to a woman to rc-marry. Bonn Jidt belief that the 
, • .. defence 

„ . ^ . . V custoiQ 

• ^ _ . • • husband 

* ■ ' '' ■ ■ ‘ [naira] 

with another man during the lifcvtime of her first husnami, auu 
waa held to be invalid, as be: • ^ ' ' . . 

and that such marriage was “ ■ ‘ ' 

of such husband.” and there ; ■ .' 

section.** Accused No. 1 was married to the complainant but tne marriage 


> .Vu«ff. BJfrl. (1882) 5>, n. No. 43 of J«52. 

» The Parsi .^^A^r^35l> »nd Divorce Art. 

* The Nfttire Converte' .Marring Di»- 
.iotutioa Act, XXI of ISiiG. 

« H-ary ilkt, (1872) L. H, t & C. R. 
3<57;/o?teBrrtifrt,,(lg43JIC4:K.I44. This 
rhiv » not udopteii vi\ the Irwh cave of 
Fanning, (186C) 10 Cox 4U. wherf it m *aid 
that EngJjvh cAses are distiOgufahaWe »» the 
hicamwia in*itriAs;*v m them were void for 

... ■ ■ . fisrai 

• Mutte/t, (jyyjj A. ■*■*>'- 


» Aarortofort Afrtt>lah r. PamtM 
JfsmmK. (1822) 45 3Iaa. 986. 

* TAo//>o» JVhtat, 119213 2 K. B. US. 

• Peterson, (1676) 1 All. 316. , 

BowWi/ Jiaghu. (1876) I 

See .'Saalorofinffom CMli v. 

/I.S'Ml 17 3fsd. 479, where it » decided 


ntaTriAse. „ 

” JSWJt.iW, (!96J) HR H; 

Rerhor Horjoran v. Bm (1”‘ ' 

PoTft. L. B. 584. 
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reason of a mistake of fact K thought that the previous marriage had been declared 
void by a Court of competent jurisdiction, he had not committed any offence.^ 

■' Absence lor seven years—^^Vhcro the accused’s first wife had left him for sixteen 
years and it was proved by the second wife that she had known him for nine years, 
living as a single man, and that she had never heard of the first wife, who, it appear¬ 
ed, had been living seventeen miles from where the accused resided, it was held that 
the accused ought to be acquitted.* The accused’s first husband bad been continually 
absent from her for seven years next preceding the second marriage, on which 
occasion she represented herself as a single woman, and was married by her maiden 
name. The jury found that they had no evidence that, at the time of her second 
marriage, she knew that he was alive, but that she had means of acquiring know¬ 
ledge of that fact, had she chosen to make use of them. It was held that on that 
finding the conviction could not be supported * Where it was proved that the 
accused had married W in 186^, and lived with her after the marriage, but for 
' ’ ' ’ *’ * .i.*nhe had gone through the 

' ■ • evudence as to the accused 

. ■ ■ ■ they last saw each other, 

■ . ' ord Coleridge, C. J., said: 

” There is proof of the existence of a state of things and no evidence of thfc cessation 
of that state of things, consequently, the presumption is that the existing state 
continued.” 

In 1864 W married A. Tu 1868 he was charged with bigamy in matrying 
B, his wife A being then alive, and was convicted. In 1879 he married C and in 
1880, C being then alive, he married D. Afterwards, upon a charge of bigamy in 
marrying D, C being then alive, IV was convicted, it being held by the presiding 
T '' ' * ■ ’ ’ * was alive when W married C, or that the 

• • ‘ A being then alive. It was held that the 

question should have been left to the jury 
whether upon the above facts A was alive or not when W married C ® 

Persons present at a bigamous marriage.—Mere consent of persons to bo present 
at an illegal marriage, or their presence in pursuance of such consent, or the grant 
of accommodation m a house for the marriage, does not necessarily constitute 
abetment of such marriage * 

Abetment.—A man may be guilty of abetment although the girl herself may 
be, from want of intelligence or knowledge, incapable of committing this oficnee.’ 
The wife of the first accused having left his house with her minor daughter, 
performed the marriage of the daughter with a boy. The first accused hearing of 
this applied to a Magistrate for a warrant under 8.100, Crimmal Procedure Code, and 
thereupon the girl was handed overto him,andafow months later she was married 
by him to the second accused. Both the accused were then prosecuted for abetting 
the offence of bigamy, It was held that although a Hindu father was the proper 
person to give his daughter in marnage, the rule was firmly established that a 
marriage, which was duly solemnised and was otherwise valid, was not rendered 
void because it was brought about without the consent of the guardian in marriage 
or even in contravention of an express order of the Court; that even if the marnage 
was brought about by fraud and might on that account be declared invalid, it was 
not a nullity and was binding until it was set aside by a competent Court, and that 
imlc.-y* it was declared to be invalid it could sustain an indictment for bigamy,* 


1 Aonn DalkAh, (1»18) P. W. P,. #Cr.) 
Ko. 31 of IIU8. 

* TAormit Jont», (I&42) Ckr. & Mu, 614. 

* ifary (iSoG) 26 L. J. (IL C.) T. 

* Joiui, (I8S3) n Q. B. D. 118. 


» iriUiA.re, (ISfeO) 0 Q. B. D. 3C0. 

• l/m., (18S2) 0 Bom. 12C. 

• Aortal Lai hingK (1J)02) G C. \V, N. :H3 i 
AU. (1023) 21 A. J. R. 187, 

• Cajja Aapuf, (1021) 2 AIL 2S8. 
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tAW Op CWHK^. 


fcJUr. XX. 


*i,A rr *0* f'mbimcihg Mnliom"iInni9in marry o arconil time doring 

ftw fiwt wtKi ^ The accused, a Christian woman, who had married 
« Chmtwri arcofthng to C/ms(mn ritos and during thn life-time of lior husband had 
bocome a Mnuomedon nnd married a Mahomedan according to Mahomwlan rites 
Wfti guilty of an oftenro imder tbi^ aectwn, notwiihatandinG the provisions of the 
j.Uahoracdrtn fnw. \S hctiier n ehange of religion, made honestly after marriage 
the assent of fmtfi flpousea, without nnjr Intent to commit a fraud upon the law, 
Jill have the effect of altering rights inridental to t!ie marriage, such as that of 
divorce, is a qiieatiou of imporianci' and of nicely not decided fts yet.* 


Conversion from Mahoiaedanhui—A Mnhomedan w’ho becomes an Ahmediyaa 
(a sfct of Mahomednns) does not become an apostate and his wife is guilty of 
bigamy if she marries another during his lifc*time.^ 


—■'Sho Deception apeabaol fl) the htat Toarriagohavingbeen.itdar- 
ed void hy a Court; and (2) seven years' absence on the part of a spouse in a manner 
not heard of hy the other party. Under tho English law there is a third element, 
i'i5.. 6oaaJt<fc belief in tlic flpouse’s death,® which is not adopted in this exception. 
Tim proNUSo to this exception confines its application to cases in which the accused 
Iwforo the aecond marriage discloses the real state of the case, and such koowledco 
as he or she way have concerning the circumstances, to the person about to ^ 
married. 

n tho accused bone Jide believed that tho earlier marriage was set aside by 
tho Court ho would not bo guilty.® 

If it is proved that the accused and his first wife have lived apart for the 
seven years preceding tho second marriage, it is incumbent on the prosecution 
to sliow that during that time he wa-s aware of her existence; and, in the absence 
of such proof, tho accused is entitled to bo acquitted,’ Even where the absence 
is the result of wilful desertion, it lies on the prosecution to show, not merely that 
the person charged had the means of knowledge, but the person knew that the first 
consort was living, ® But it has been held in two Indian eases that a woman, who, 
having the means of acquiring knowledge of the death of her first husband, does not 
choose to make use of them, and marries, commits bigamy. ® 

The doctrine of a certain school of Mahomedsn divines in regard to the 
competency of a woman to marry again after the absence of her husband for four 
years does not entitle a woman, so re-mnirying to the benefit of the exception.^® 

Under this exception it is incumbent on the person contracting the second 
marriage, if it is contracted within seven years, to inform the other party about the 
first marriage. 

Bona fide Tiellef as to tatUer marri«?e having been set aside by Court*—A certain 
girl was mariied by her grandfather to one B. On attaining puberty slie brought 
a suit to have the marriage declared void, as she wished to repudiate it, and 
obtained an tx parte decree which was, however, set aside and later on the suit 
. , , . > , . r -f K,who 

■ ■ It was 

■ ’ . . . . .■ irechad 

. . ’ . . • h as by 


‘ Skmrur Ordt. (t871) 14 M. I. A. 309, 

(. 

• JftwaamwMit Kur», (1918) B. H, Ko. 6 of 


* Rofrfrt fefcvntvtT V. Sfeiniier, 

(l897>25Cal 537,546. 

* KoratUalnt^/(vuU()AT.f*araili(n2 ftfemmu, 
(1922) 45 5taa. 986. 

* Toljon, (1889) 23 Q. B. V. 168. 

* Karim (1918) P. W R. {Or.) 


Jo. 31 of 1918, infra. ^ « o 

’ Curptrwen, (1865) L. R. I C. C * • 
li HeaUm, (18C3) 3 F. & F* 819-„ 

• yowUM, (1903) 19 T. U Pv 
» Bw« BrrJat, (18651 4 W. 

IfuMamwiol ilahamvuid Nwa, (1899) F- i*' 

Alam fikah v. Jtrran, (1878) V. R. 

1 of 1878. 

** £nQi Dttbet, sep. 
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ft ,1 — *1 -—--*-ascertained. The general 

■ ■ • ■ ■ . ' ■ country is, that between 

• ■ • . • of the place where it is 

ceieuraieu. li vami uieie, u is vuuu tjvtsry wuer«. ii invalid there, it is equally 
invalid everywhere. But there arc exceptions to this rule. On the one hand a 
Christian country would not recognise, as lawful, polygamy or some incestuous 
marriages contracted by Christians while residing in Mahomedan or other countries. 
On the other hand, where there is a local necessityfromthe absence of laws or the 
presence of prohibitions or obstructions not binduig upon other countries, or from 


Courts, its validity is to be determined by the law prevailing in British India.® 
Proof of marriage among the Engltsh. —To constitute a valid marriage by the 
common law ^ 1 ’ ' clergy¬ 
man in holy ‘ ■ . ■ in holy 

t . . —lid.* 

I. i . . . . • • ih or 

• ... ■ -be 

■ ■ ; • ' . • • • • iO be 

.. .. ' ■ o 

to the law of the country in which it was celebrated. If the marriage is proved by 
a person present at it, it is not necessary to prove the registration, or licence, or 
banns. ^ 

Proof of marriage among the Hindus. —There is no statutory marriage law for 
the Hindus, and the validity of any particular marriage depends chiefly on the 
usages of the caste to which the parties belong.* 

Proof of marriage among the Mahomedans —At a marriage between Maho- 
medans, a Mullah, with the necessary witnesses and vakils, is always present 
to read the sigha. He should, therefore, be called as a witness. The sigha recited 
at the marriage of imnors is different from that recited at the marriage of adults. 
There should be evidence to show that aid was performed. • Where, however, the 
... t . -i 1 . .• ’ _ . . ipcial 


• ’1 y 4 ■ )n of 

the certificate given under s. 6 of the Farsi Marriage and Divorce Act. 18C5, ora 
certified extract from the register of marriages under s 7 of the Act. 

Proof of marriage among the Native Christians .—This can be proved by a certified 
copy of any entry of a marriage in the Marnage Register under s 80 of the Indian 
Christian Marriage Act * 

Proof of marriage among the Jews.—In order to prove a Jewish marriage 
It is not sufficient to produce a witness who was present at the religious ceremony 
in the synagogue, a written contract between the parties being 

essential to the validity of the marriage, production and proof of the execution 
of such document is necessary.* Jews domiciled in England cannot validly 
contract a marriage within the degrees prohibited by English law.** 


» M. & iL 4S3. 

• Rovthfr t. Fatrma Ei. [19141 
M. W. K. 278.26 M, U J. 200. 

• iJrtwwI T. II. L C JT4. 

« inP*<jfFi (1806) r. 4 R. 100 

• Suht^nyan, (1885) 0 M*d. P 

• Bjdal AnrtU, (1891) 19 Ol 79 . 


' (1906) 10 C.W.K. 9^’, 

• .4et XV of 1ST2. 

• .tllAanKn. (1893) 1: Cox 630. Sw 
.VotAan t. TTo?/. (1890) 16 T. L. 15. 250. 

** In rt Dt ITdlcm. ZV tViIfan t. Ilontf 
/tore. tlOOOl 2 Ch. 481; v. 

(IP25)2S lv.m.L.B. 



or cRiMr:^. 


loas 


(c»Ar. XX. 


Uliffo n 3Iitlrora>-<!n.i (junrdmi. of n msrriVd frmain infant, while her hiiihani 
Win imng, rniiwil » mnmnen fnrtraniiy In Ii<< gone thrmigh in her name with 
nnntfrer man, lint wiihnul her luting «nr part in the itanaaclion. it wm held that 
lie difi not rnmmjt tlic olTrhr^' of ti|>ettnent iifiilrf 9 . IlV.> ami this soction. > 

I>Hat omtI»tllijalalittam»mraartla»t._The prieit w)m offidatea at a higamonj 

ninrnflge m an oIk*! tor undrr thh jKtjtlon n. 309. • 

StatulM ralaling la marriigc anil ilitorta.—Act XV of ISfij (Panis) ; Act XXf 
of l^G0 {Ac{ to tljn di«4oltttton of mArriflp's of Native Converts to Chmfia- 

tiity }; Art IV of {Act to Am>'nd tV futv rrfatifi^ to Pt voiw find elfatriraonjaJ 
CAU^ei); Act III of J,*<72 form of a^fflrrmjrr*) fi* fitnomhd hy Act KXX o{ 

310 ; w\cl XV of K572<Cf»n*fmft4}; Act VII of lOOO (Sikhs). 


rn A 0 TIC K i 

Erldencfr.—Prove the following litcts:— 

(1) That tlir neeused hnd nlrcady been morried to some persoQ.* Thft 
prtjvidon of i». .V) of the Indian Ewdonce dUt nhovrs that where marriage is an 
ingredient of an ofTmee, the fact of the marriage rau'^t bo strictly proved.* Proof 
of nctunl mnmago ia alwap* neccMarn proof of marriage by cohabitation, reputation 
and other cjrcum‘ilnnecafrom which a marriage may bo inferred is not safficieut.* 
A mere atnlomcnt on tho part of tho ocensed that he had committed bigamy is not 
aiifRcicnt.* Tbe Court sliould reqiiiro eomo better cWdence of the marriage than 
the mere alatement of the complainant and the woman ’ The Jfadras High Court 
ha^ exprc,ssod its opinion that a husband or wife is not precluded from proving 
hisor hormarriogo. Whore, therefore, thecomplamant, the woman, and bee mother 
6Woro to the ^ct of the marriage, ifc was bold that tho marriage was suaScieatly 
pros'cd.® Amafriagemayheestabh'shedbypmpODdcratingrej^Qteandby conduct, 
even though tho repute may bo divided.* Whoro there 5s prima/ade evidence of 
cohabitation os msn and wife, and a Jong course of treatment of the woman as wile 
and tho children aa legitimate, tho presumption of matriago can be repelled only 
by oridonce of tho clearest character. Mueb weight must be attached to reputation 
among the relations on both sides, among all the friends end among all tho 
acquaintances in the locality where tbe parties resided. Tho evidence of 
resemblance of a child to the putative father is admissible.** 

Evidence of tho identity of tho accused on the occasions both of the firstand 
of the second marriage is necessary. On an indictment for bigamy, a photographic 
likeness of the first husband was allowed to be shown to tho witnesses present at 
the first marriage, in order to prove his identity with tbe person mentioned in the 
marriage cortificato.** But, except under very special circumstances, the Court 
will not act upon identification by a photograph only.* ® 

It is also incumbent upon the prosecution to prove the validity of the £r^ 
marriage. ** Where the first marriage took place not within any part of the 
dominjotts but in a foreign country, and there is a question concerning the validity 


* Kttreem, (1878/ 4 Oil. 10. ITiis 
case does not eocm to 1 a^ dorm soaod l%w. 

* Umi, (1882) 6 Bom. 12G; miard, (1887) 
10 -Wad 218. 

* Btrbul r, Sawan, (1874) P. R. Jfo. 4 ot 
1871, Alam Shah v. Jewan, (1878) P, R. No. 
27 of 1878 ; Afafajnd’i v. Mohrt, (1893) P. R. 
Ko. 17 of 1893. 

* P»<<i>w6ar (J879)5 Cal. 860, V. fl. 
overruling IFonro, (1872) 8 Beng. L. R. App. 
63, 17 W. R. (Cr ) 5; 5A»iinna, (1SS3} Uiweiv 
Cr. a 190; BaHu, <1832) 5 AU 225. 

» Mt^rrfs V. ilxller, (1707) 4 Burr. 2057, 
2059. 


* • J>3mt} Flaherty. (1847) 2 C. & K. 782i 
Lxndaay, (1902) CD J, P. 505, 18 T. I* E- 761- 
Contra, John Nevhn. (1843) 2 M. & Sob. 503. 
» Dal Sin^h. (1807) SO AIL 268. 

• Sutbaraynn, (1885) 9 Mad. 9, 11. 

• l/TfU V. Flluvod, (1874) L. R. 19 Eq M 5 
Saelry VtUtidtr Arofie^ary v. Se^becufty 
Vaisalie. (1832) 6 App. Cas. 364. 

»• Bibi Imambandi v. Bajx 
(1911) 16 C. h. J. C21. 

»» ToUon, (1864) 4 F. A F. 103. 

»• Fnth r. Frith, fJCOO) P. 74. 

** Kav. (1887) 10 Oox 292. 
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of such marriage, tli** law of the foreign countrv must be ascertained. The general 
principle with regard to marriages contracted in a foreign countrv is, that between 
persons of full age, marriage is to be decided by the law of the place where it is 
celebrated. If valid there, it is valid cverj'where. If invalid there, it is equally 
invalid cverj-where. But there arc exceptions to this rule. On the one hand a 
Christian country would not recognise, as lawful, polygamy or some incestuous 
marriages contracted by Christians while residing in Mahomedan or other countries. 
On the other hand, whore there is a local ncccssityfrom the absence of laws or the 
presence of prohibitions or obstructions not binding upon other countries, or from 
peculiarities of religious opinions, or conscientious scruples, or from Circumstances of 
exemption from local jurisdiction, marriages will be allowed to be valid according 
to the law of th - •<•-* t*. : r . . . - - ^ 

places and in d ■ • ■ ' _ :• 

are allowed to! ■ ■ ■ • • . . • 

If a marri ^ ‘ 1“ ' ' ' ■ • ' ' ' 

Courts, its validity is to be determined by the law prevailing in British India,* 
Proof of marriage among the English. —To constitute a valid marriage by the 


I- 


to the law of the country in whiefi it was celebrated. If the marriage is proved by 
a person present at it, it is not necessary to prove the registration, or licence, or 
banns.^ 

Proof of marriage among the Ilindus. —There is no statutory marriage law for 
the Ilindus, and the validity of anv particular marriage depends chiefly on the 
usages of the caste to which the parties belong.* 

Proof of marriage among the Mahomedans —At a marnoge between Maho- 
medans, a Mullah, with the necessary witnesses and vakils, is always present 
to read the sigha. He should, therefore, be called as a witness. The recited 
at the marriage of minors is diSerent from that recited at the marriage of adults. 
There should be evidence to show that ahd was performed.* Where, however, the 
father of a minor girl is present at her marriage and is a consenting party, no special 
tecitatioos arc necessary to make a valid marriage under the IJanq^ law * 

Proof of marriage among the Parsis —This can be proved by the production of 


copy of any entry of a marriage in the Marriage Register under s. 80 of the Indian 
Christian Marriage Act. * 

Proof of marriage among the Jews. —In order to prove a Jewish marriage 
it is not sufficient to produce a witness who was present at the religions ceremony 
in the synagogue, a written contract ({otu&a) between the parties being 
essential to the validity of the marriage, production and proof of the execution 
of such document is necessary.® Jews domiciled in England cannot validly 
contract a marriage within the degrees prohibited bv English law.*® 


» M. & II. 433. 

* Budamta Rovther t. FaUma B\, [19141 
M. W. N. 278,2G M. L. J. 2C0. 

* BeamUh v. Bfamieh, (1859) 9 H. L. C. 274. 

* WiUiam AVison, (1806) R. & R 109 
» Subbarayan, (1885) 9 Mad. 9 

« Badal Avrat, (1891) 19 Cal 79. 


* Shttkh Ahmuddin. (1906) 10 C.W.N. 932. 
•Act XV of 1872. 

• AUkausen, (1893) 17 Ojx 630. See 
-Vottas V. Wolf, (1890) 1C T. L. R. 250 

** In re De Wylion, De WiUoji v. Monte 
fore, [1900] 2 Ch. 481; Benfsnt{n t. Benjamin 
(1925)28 Bom.L.R. 
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(2) TJjat the jjen^on with whom he harf married wos still hving. The prosecu¬ 
tion must prove to the satisfaction of the Court that the husband or wife, as the 
ease may he, was alive at tlie date of the second marriagn. This is purely a question 
ot fact. The existence of the part}' at an nntecedent period may or may not afford 
a reasonable inference that ho was living at the su Wquent date. If, for example. 
It were proved that he was in gootl health on the day preceding the second marriage, 
the inference would ho strong, almost irrcsisrihlc, that he was living on the latter 
day, and the Court would in all probability find that he was so. If, on the other 
hand, it were proved that ho was then in a dying condition, and nothing further was 
proved, the Court Would probablydeclinc todraw that inference. The law makes ‘ 
no presumption either way. Tlio Icgi.slature sanctions a presumption that a person 
who has not been heard of forscvcnycnrsisdcad^ ; but this affordsno groundfor 
tfio converse proposition, v/r., that when n party has been scon or heard of within 
seven years, a prc.sumption arises that he is still living. * 

Whether evidence is nccc.ssary, on the part of the prosecution, to show that the 
accused married, knowing bis second wife to be alive, depends upon the particulaT 
facta of each ca.se.* Positive proof that at the time of bis second marriage the 
accused knew that hia first wife was alive is not absolutely necessary.^ 

(3) That the accused married another person. 

Tho celebration of the second marriage is proved in the same manner as that 
of fho first. 

(4) That the second marriage was void by reason of its taking place during 
the life of the first spouse.® 

Procedure. —Not cognizafafO'^Warrant- Bailable—CompoundabI© when per¬ 
mission is given by the Court before which the prosecution is pending—Tnable by 
Court of Session, Presidency Ma^trate ot Slagistrato of the first class. 

Complaint by the penon aggrieved Is necessary. —Under s. 108 of the Code of 
Crimioai Procedure no Court shall take cognizance of an offence falling under 
this section except upon a complaint made by some person aggrieved by auoh 
offence. This section is intended to prevent Magistrates from inquiring into coses 
coming underBs.493to 496, unless tho husband or some person aggrieved lodges 
a complaint. It is not necessary, however, that a complainant should state precisely 
tho section of the Code under which the accused shall be chared. It is sufficient 
if the complainant lays before the Magistrate matters which, if proved, would, be 
sufficient to warrant a commitment under this section.® 

The brother of a lunatic husband is not 3 ‘ person aggrieved ’ by the wife’s 
bigamy, and he-is not competent to complain.’ Similarly, the brother of the 
second (bigamous) husband ® or the father of tho first husband® of the accused is not 
3 'person aggrieved.’ The person aggrieved is either the first husband or the 
second. 

Venue.—The proper Court to try a charge under this section is the ^«rt 
which has territorial jurisdiction at the place where the offence was committed. 
Persons accused of abetting the commission of the offence are tnable by the Court 

■within whose territorial jurisdiction tho abetment fakes place.^-* 

Chatse^I (navie and opce of Magisttate, etc,) hereby charge you (name oj the 
accused) os follows:— . . r, Ji 

That you, on or about the-day of-, at——, having a ivifo [or husban j 

to wit-, living, married again AB, and such marriage being void by reason o 


* Soe the Indian Eridencti Act, s IW. 

* tvmley, (I86S) L. R. 1. a C. R. 106, lOS. 

* Em$, (1858) 1 F, & P. 300. 

* Dax'id Jonu, (1869) 11 Cox 558. 

» Jfuasf, Bi6», (1882) P. B. No. 43 of 18S2; 
<1S70) 1 Weir 665. r. b. 

* Atti, (1902) 25 AU. 209: TTifala fieten. 


(1878) I a L. R. 523. 

* 8ai ftxtlshmoni. (1886) 10 Bom. 3(0. 

* rmiazan, (1902) 25 All. 132- 

* (1909) 32 AIL 78. 

*• Nttnia Kahmi, 26 C*L 336 C? Jala, 

JJhagvyxlia, {1024) 3 P*t- ^1^' 
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its taking place during the life-time o£ the said \vife [or husband], and that you 
thereby committed an offence punishable under s. 494 of the Indian Penal Code and 
within the cognizance of the Court of Session (or the High Court). 

jVnd I hereby direct that you be tried by the said Court on the said charge. * 
Pnnbhment.—As to the Frontier District, sec the Frontier Crimes Regulation, 
1901,83.11 (3) (d);aDd 12 (2). 


495. Whoever commits the offence deliued iii the last preced¬ 
ing section having concealed from the person ^vith 
whom the subsequent marriage is contracted, the 
fact of the former marriage, shall be punished 
with imprisonment of cither description for a term 
W’hich may extend to ten years, and shall also be 
liable to fine. 


Same offence Trith 
concealment of 
former maniige 
from person w.th 
whom ambaeqaent 
marriago is con¬ 
tracted. 


[COMMENT: 

Object.—This section provides & higher penalty when the fact of the former 
marriage is concealed from the person with whom the subsequent marriage is 
contracted. 

The authors of the Code say: The act which in the English law is designated 
as bigamy is always an immoral act. But it may be one of the most serious crimes 
that can be committed. It may be attended with circumstances which may 
excuse though they cannot justify it. 

“ The married man who, by passing bimseH off as unmarried, induces a 
modest woman to become, as she thinks, his wife, but in reality bis concuhinc, 
and the mother of an illegitimate issue, is guilty of one of the most cruel 
frauds that can be conceived Such a man we would punish \rith e.Tcmplary 
eoverity, 

“ But suppose that a person arrives from England, and pa3r3 attentions to 
one of his countrywomen at Calcutta. Sho refuses to listen to him on any 
other terms than those of marriage. He candidly owns that ho is already 
married. She still presses him to go tlirough the ceremony with her. She 
represents to him that if they live together without being marnod, she shall be an 
outcast from society, that nobody in India knows that be has a wife, that ho may 
very likely never fall in with his wife ogain, and that she is ready to take the rwk. 
The lover accordingly agrees to go through the forms of marriage 

“ It cannot be disputed that there is an immense diflereni-'’ b<awcen 
these two cases Indeed, iii the second ca.«e the man can hardly said to 
have injured any indiridual in such a manner as calls for legal punuliiBent. 
For what individual has he injured I His second wife ? He has acted by her 
consent, and at her solicitation. His first wife 1 He has certainly been un¬ 
faithful to his first wife. But we have no punishment for mere conjugal 
infidelity He will often have injured hb first wife no more than he would have 
done by keeping a mistress calling that mistress by his own name, introilucing 
her into cs-ery society as hb wife, and procuring for her the consideration of u 
svife from all his acquaintance. The legal rights of the first wife and of her 
children remain unaltered She b the wife; the second is the concubine. But 
suppose that the first wife has herself left her husband, and is hvmg in adultery 
^th another man. No individual can then be said to be injured by thb second 
invalid marriage The only p^rt injured b society, which has undoubtedly a 
deep interest in the sacredness of the matrimonial contract, and which nay 
therefore be justified in punishing those who go through the forms of that 
-contract for the purpose of imposing on the public. 




• (1SC7)S W.R.(0,L)8. 



or ritiMr?. 




{rnAf. XT, 


" Tl.f* Mtt of Mnchtnl oit thf milijpct of Iwpam;- npprftr? to U 5 to f)e in som^ 
too ppvprt*, ntoi in othrn loo Ifnimf. If to I^.ir a ch^f^ analo'n* to 

fho hvr of j*prjnry. TIip Knglu^h law on fhP5P two «nf>jVrf.i has l»rpn /mm'-cflcja 
for tho purpsp of provrnting j-oplo frominjurinji mpli oth*-Mhan for thr ntirposc 
of prrvcntinjr tho jimfnnation ofn frlijriotti fpn*inonv. If thpfpforp malcra no- 
t|j-«tinrtion iH-twcpn {x'rjury whicfi is intpoflp*! to ilrstfov fl,P Jjfo of tliP innocent, 

aji<l perjury wliicli is IntriuJpil toaavo tfjp innofofjf; f>»'twren Inpnniy wliicfi pro^ 

(lures the luost fri^ilitful auflrrinuto iniliVKliinlsanrl hicnrny which ptodnees no 
MifTerinjj to iTuliviiluaU nt all. VNr have proccf'deil on a (lifferent princlpl**. While 
wt‘ admit that tlio profanation of a rpmnonv »o im|>ortnrit to society as that of 
marriap' is a great evil, w cannot Init tliiiiX* that on! immensclyngcravnfed 
when the profaimtion is made the means of tricking an innocent woman into fho 
most miscrahle of oil situations Wo have therefore proposed that a man who 
dc(Tivcs a woman into helicvinR herself his Inwfu! wife when he knows that aheis 
not so, and induces her, under that jters(msion. to eohahit with him, shoold be 
punished with great seventy. 

There are reasons ainiilnr, hut not exactly the same, for punishing a wotnan 
who deceives a man into contracting with her a marriage which she knows to be 
invalid. For this offence we projioao a pniMshmiMit svhjcb. for reasons too obvious 
to require explanation, is much less eevere than that whieh we have provided fora 
similar deception practised by a man on a wonmn ‘ 

The authors of the Code intended to punish with greater severity only the 
man who dcceiwd a woman. But the section ns it stnnds applies’ to either 
party, 

CASES. 

Concealment of (be fact of the first marriage at the time of eentracling (he second. 
—A woman, who does not use all reasonable means in her power to inform hcreclf 
of the fact of her first husband’s alleged demise, and contracts a second marriage 
within sixteen months after cohabitation xcith her first husband, without discloslug 
tho fact of the formoc marriage to her second husband, is liable to enhanced punisb- 
incnt under this sccHoii,* ^ . . r 

Infant marriage.—Wicrc a child of t<«i years was married again during the 
life-time of hot husband, the marriage being iiegotiotcd and caused to be performed 
by the mother of the accused, it was held that the child had not attained sufBcieut 
uiaturity of understanding to judge of tho nature and consequences of her conduct 
on the occasion of the second naarrioge * 


PRACTICE. 

Evidence.—Prove tho same points (I) to {4} as for s. 464 ; and further. 

(5) That the accused, when morrying the second person, concealed from suc& 

person the fact of tho former marriage. ....... , ,, m,.: 

Procedure.—Kot cognirable—^Warrant—^Boilable—Not componndabie iri- 
able by Court of Session. 

Complaint by the person aggrieved Is necessary.— Sea s. 493, supra. * 

496. Whoever, dishonestly or with a fraudtileufc inteiihoi^ 
goes through the ceremony of being niarrie , 
knowing that lie is not tbe«by_ lawfolly niameck 
gone through ■ssdth- shall he pujiished mfeh imprisonment or eiti 

““"“S'- description ior a tom wliicli may extend to seven 
years, and shall also be liable to fine. 

» Ood>\ (1898) c. S7C. 

* Crinunal Procpdnra Code,s. !»»• 


1 Note Q. pp. 171. 172. 

* J?«a» 5««8ce.{i8S5) 4 ^V. R. (Cr.J 25. 
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C 0 Jf 31 E N T . 

Ingredicnls.—The section requires two essentials:— 

1. Dishonestly or with a fraudulent intention going through the ceremony 
of marriage. 

2. Knowledge on the part of the person going through the ceremony that 
he is not thereby lawfully married. 

1. * Dishonestly or with a fraudulent Intention, goes through the ceremony 


intention.’ 

2. ‘ Knowing that he is not thereby lawfully married.’—The accused mxut 
have the knowledge that there is no marriage. A case of bigamy is not contem¬ 
plated by this section. Where it is intended that there should be a valid marriage 
and that there should be only a show of marriage for some ulterior and fraudulent 
purpose, the case does not come under this section * The section punishes mock 
marriages. It apphes to cases m which a ceremony u gone through which would 
' ■ , ' ’ ’■ * f • ties is deceived by the 

• ■ ■ . ■ • which effect is sought 

■ • • . purpose. Where the 

ceremony gone through does, but for the prc\io«s marriage, constitute a valid 
marriage, and both parties are aware of the circumstances of the previous marriage, 
8. 494 applies.* 

An abuse of the marriage ceremony where no deceit is practised on the woman, 
and no dishonest or fraudulent intent is proved, is not an offence under this section. 

Sections 493 and 496.—The two sections arc somewhat alike; the difforcnce 
appears to bo that under s 493 deception is requisite o» the part of the man, and 
cohabitation or sexual intercourse consequent on such deception. The offence 
under s. 490 requires no dcccptiou. cohabitation, or sc.xual intercourse as a «i«e 
qua noil, but a dishonest or fraudulent abuse of the marriage ceremony. In the 
latter case the offence can be committed by a man or a woman, m the former only 
by a man. 

Abetment.—The mere act of allowing the marriage to take place at one’s 
house does not amount to an abetment of illegal mamag** * 

PRACTICE. 

Evidence.—Provo (1) that the accused went through the ceremony of marriage. 

(2) That when he went through such ceremony h^ knew that he was not 
thereby lawfully married to the complainant. 

(3) That he did as in (1) dLshonestly or with a fraudulent intention.* 

Procedure.—Kot cognizable—Warrant—Bailable—Kot compoundable— 

Triable by Court of Session. 

Complaint b 7 the penon ^sriered b necessary.—Sees. 493. tupra.^ 

Charge.—1 {name aitd ojice of Magiftratf^ cfe,), hereby charge you (name of the 
accu$cd) as follows:— 

That you, on or about the-day of-,at-.dishonestly (or fraudulently) 

went through the ceremony of being married to AB, knowing that you were not 
thereby lawfully married, and that you thereby comraitt'*d an offence punishable 


‘ I a .t f. m tiif I«. (1000} 10 a W Js*. 9Si. 

* Rjyna Sana, (1S73) Cr. It. JuIt 1S73, 
tiopea Cr. G. T7. 


W. R. (Cap. No.) Cr. 13. 

Ibid. 

Criminal Procedor® Code, a. 198. 
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}i 0 irns /oun<I in n pW in (ri«ch «cItiUfT>' nujiNt imvo r.oinmittc(I nml that hz 
wiw mindrd (o commit jM Whpn'ftinftni**!! wnmnn vrrnt to visit n mon^ltitbcjore 
mlulterj’ WRs cotntnitfcn, wiw takf^n nw-ay hy hot hnslmnd, jt Wfi-t iicW tlmt th« 
man could not i>c convicted ol nn to commit ndulterj*,* 


rnACTicK. 


Evidtntt.— Viovc [\) tlmt t>ic acciJsM hnd soxual intorcoursc with the woman 
in question. 

The pcxunl intercoursQ n'quinM for mlnitery hein^ the aamo identical thing 
na the acsnn| intercouTSc W'qiurrd lor raj»o, th^ evidcnco of .«fc.tual inlcfconrso on a 
olinryn* of adultery nninl not W atTtmger than tlmt in a .suit for a ilivorce. The best 
yruof nvAilatjle must always l>o prwinrr'd, Imt in f>oth ca.«M evidence of opfortnnitica 
fioujtht (or and (ibtaiupd and o( famiUnritiej. wldcU j>oint strongly to an inference 
of guilt, arc auflicient to estaldhsh the fact of acximf intercourse.* 

Evidence of having Uvr<i with the wifo of an absent person for several weeks 
and moreover of having slept in tho same l>ed for a number of days and of consider' 
able attachment between the accused amf the woman where there w no anegatfon 
that tho accused is impotent, is, allhougb circumstantial, aafficient eWdence to 
jirovo sexual intercourse between them.* 

(2) That she was then tfie wife of another man. 

Strict proof is necessary of the inarnoge of tho woman.® Tho actual fact 
of tho marriage between the complainant and tlic woman must be proved in some 
way or another.* 

(3) That the accused know, or had reason to beliei'e, that she was the tnfo ci 
another man. 

The question the Court has to determine is, whether or not the accused 
honestly believed that the woman was the wife of another man.’ 

(4) That sneh man did not consent to, or connive at, such intercourse. 

A person may call tho woman with whom he is accused of having had sexual 
intercourse as a witness on his behalf.* 

Tho admission of a man and a woman coupled with thcci-jdcncoof the witnessed 
to tho eJTcct that tho two lived together as man and wife leads to the inevitable 
presumption tliat acts of adultery must have been committed.* 

Procedure.—Not cogaizablo—Warrant—Bailable—Componndable>'-Triablo 
by Court of Session, Pccaidcncy Jila^strate, or Magistrate of the first class. 


Death ol huihand floes nol put an tad to prosetuUon.— The death of the husband 
does not necessarily put an end to a prosecution under this section. 

6, It, ptrson ajnitwd Is McBSsry^Ho 

of the offence except upon u compluint made by tho husband of tho ' 

his absence, by some person who bad caw ol anch woman on his behalf at the time 
when such offence was committed.» It is submitted that a husband who has 


* JSasavti Charp, fl8S9) 1 Weir 669. 

* G/ivlonh ifoSotned, ^18101 P. D. No. 13 
of 1819; Patm Ham, <1002) P. B. No. 25 of 
1902. 

* Afatf^ub Chxtnder Oiri Mchunt, (1873) 
21W. B. 13; JIunler, (1920) 2 U. P. I. R419. 

* ifunfer, sup. ^ ^ 


• Bhagliii Dhondi, (1914) 17 Bom. B. 
76,3 Bom. Cr. C. 8. 


» i/onoAor Bay'*, (18G8) 6 B. H. C. (Cr. C.) 

a 


U. B! B. 166. 


See 
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■obtainc<l a divorce cannot be a complainant because divorco puts an end to tbe 
xclalioRsbip o{ husband and vrife.* 

Although a man cannot bo charged with adultery except by the husband of 
the woman with whom he commits it, yet he may be charged with and convicted 
of house-trespass with intent to commit adultery, without the husband himself 
m.aking the charge, if there is no consent or connivance on the part of the latter. * 
In a ease the accused was found in the complainant's house by night, and he stated 
that he was there for the purpose of carrying on an intrigue with the complainant’s 
wife. The complainant refused to lay a complaint of house-trespass with intent 
to commit adultery. It was held that the Slagistratc was right in refusing to 
•conuct him of a charge which tho husband refused to make.* IVhcrc an accused 

person w.as committed ‘ -»-, j t.:. *---i — _ .v--i 

by a husband under s. ‘ ■ * . ' ! .■ ■ * 

adultery under this set ' ^ .‘ 

him under this section it was held that the Sessions Judge had acted without 
jurisdiction.* The Court of Session may add charges under this section and s. 498, 
in the manner indicated in s. 226 and the following sections of the Code of Criminal 
Procedure, when the complaint of the husband is notmcrcly of offences involving 
the use of force but was also a spcciGc complaint of the offence pnnisbable under 
the aforesaid BoHions.* Where in a prosecution under s. 366 tho husband of the 
woman appeared as a witness and asked the Magistrate to drop the proceedings 
nndcr s. 366 as be intended to prosecute tho accused under s. 498, it was held 
•that the statement made by the husband, as a witness, fell within the definition of 
•complaint as defined in 8.4, cl. (A) of the Code of Criminal Procodorc, and 
•therefore a conviction under s. 498, treating the statement made by the 
husband as a complaint, was legal.* ' 

Withdrawal ct charge*—Where the husband of a woman, with whom tbe accused 
was alleged to have committed adultery, professed himself untrilling to proceed 
with the prosecution, and the judge thereupon ordered the accused to be discharged, 
the ECigh Court, in the exercise of its discretion, declined to interfere.’ But in an 
Allahabad case it has been ruled that a charge of adultery cannot be withdrawn by 
ji complainant with the Magistrate’s consent.® 

Orders lor retrial and examination ol wile-—In an enquiry into a case of alleged 
-adultery and enticing away a married woman for ilheit purposes, tho complainant 
.refused to examine his wife as to the marriage. Tbe Deputy Magistrate declined 
to frame a charge and discharge the accused. The Sessions Judge Erected a re-trial 
-to be held by another Deputy Ma^trate and ordered that the evidence of the 
wife should be taken os to the marriage. It was held that the Sessions Judge in 
ordering a re-trial had not exercised a proper discretion, he having admitted that 
•the prosecution had failed to prove the marriage, and it not being alleged that any 
-evidence was tendered by the prosecution and not taken by the Deputy Magistrate. * 

Offender liable to a eonvlcUon lor every fresh act,— Where a man who has been 
•convicted of adultery with another man’s wife, continues his adulterous intercourse, 
he will be liable to a second conviction and punishment for the fresh act, notwith¬ 
standing that the woman has not returned to the protection of her husband after 
•the conviction of her paramour.*® 


T T. • BAaan/ii JJal, (1916) 38 All 27a 

• Bamlo Jerio. (1863) 6 B. H.a (Cr. G) 27. 

• Oumbheer, (1870) S JI. W P. 234. 

• Chunder Naih Ohoti r. NundotMChtit. 
CeoL (1834) 11 Cal 81. 

ur, »* Bmaji, (1880) Cr, R, 28th Oct. 188<L 
Darep. Cr. G 150. ^ 
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MnjTJft 13 of optufon tJinf tt msfimBfiot JfO ronvi<*t*'fI ofnfJuJtpn- n »!rcond 
m rcswct of th(’ snm<* woman. iC nho w not taken bark- hy h^r htiikand. Hot there 
JR nothing in tho section to f»uf»port tliia view, ' 

Charge.—A charge of nilnftery, nUrping commiv’ion of offcncca between two- 
dates, h legal wlierr it i« impossiblr, In the rircnmstancet of the case, to assign 
]»artic«lar dates on which sexttnl intorroiirse took place, * 

Itshotild run thus— 

I fnomc nnd qf/ier qf ttc.), hereby charge ron (nom^ of the 

flccw.icrfj ns follows:— 

That you. on or nhnut tho—,lay of—at -, committed adulters* with 

AB, kno^rinp or having reason to lielieve her to l)e-thn wife of CD. and without the 
oonsent or connivance of the s.ijd CD; and that j-on thereby commitfod an offence 
punishable under s. *197 of the Indian Penal Code, and within my cognirance {or 
cognirance of the. Court of Ses,*io!i). 

And I hereby rlireet that you l)e tried (by tho aaijl Court {if the ease is tried hy 
MagislraU onn’t thfe teorff.*}] «n the said charge. 

Panlsbmtnt. As to the Kronticr District, aco the Frontier Crimes ItcgulatioQ, 
1901, {.5. U (3) {d>j and 12(2). 


498, Wliocvcr takes or entires away any woman wlm is and 
wlioin he kni'w-s or iui.s reason to believe to be 
toffcWMWetftin' the wife of any other ittnn,, from that man, or 
tug with criminal fiojii any ]>crson ha%*ii»^ tlio rare of her on beJiaJf 
totwiamamedsn). (){that mail. With iutcnt that slic mav Iiavo illicit 
intcrconr.se ivitli any porsont, or conceals or detains 
with that intent any such woman, shall bo punished ■with imprison- 
ment of eitlior description for a term which may extend to two ycars^ 
or w'ith fine, or with both. 

COMMENT; 

Sections 361 and 3G6 may bo compared with this eeclioff ■which comes into- 
operation when the two former seciiom fail to apply. 

Ingredients.—^Tho section requires two things:— 

1. Taking or enticing away or concealing or detaining the wife of another 

man from (a) that man. or (6) any person having tho care of her on bch.ilf of that 
mani . . . 

2. Such taldngi enticing, concealing or detaining must be with intent that 
she may have illicit intercourse with any person. 

This and the preceding sections are evidently intended for the protection of 
husbands, who alone can institute prosecutions for offences under them. 

1. * Takes or entices away any woman who is...the wife ^ of any other 
man.*—‘Enticing’ implies some blandishment or coaxing. It is the taking 
01 enticing of the wife from fho husband or the person having the care of her on 
behalf of the husband for the illicit purpose that constitutes the offence, Jt 
none the le« taking, although the '‘eeded from the 

Ttoman and the accused had for sor ■ ' . ' ' 'request if m 

point of fact the husband had, pre\.„', ^ 

or enticing awa ■ * . . _ 

rtnder such cir . ’ ' ’ • . • 

<jf the section,' '' , 


i Mota JV'flfA Milter, (1924) 51 CaL 4^ 


* S’uwiaraOTmi, (1865) 2 31. H- Cl 331,. 
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living under tlic protection of Lcr husband or of some one acting on his behalf. * 
ilie fact that the voman accompanied the accused of her own free-will docs not 
diminish the criminality of the act. * 

It is the enticement or taking away from the husband and not the enticement 
to any person which constitutes the offence. If, therefore, it is clearly proved that 
a man has enticed the woman away from her linsband's control with intent that she 
may have illicit intercourse with any person and she has actually left her husband’s 
control without any definite infention to return or with the intention to remain 
away from her husband’s protection indefinitely*, the offence is complete as regards 
the person who has so enticed the woman, who may, as a matter of fact, not be her 
paramour at all, but some third person, even though the woman and her paramour 
should never meet at all.® For the purposes of a collection under this section 
there must be an intention that the woman should leave her husband’s control 
without any definite intention that she should return to him, or an intention that she 
should remain away indefinitely.< 

*\Vliom he knows or has reason to believe to be the wife of another man.’—The 
woman must he the wife of another man. If the marriage is voidable then this 
section docs not apply. * 

If a particular union between two persons is recognized as marriage, then 
the taking or enticing away the woman with a parly to such union will amount to an 
offence under this section. Thus, where the accused enticed away a woman, who 
was the illegitimate daughter of a Brahmin father and Bania mother and who had 
married a Bania, it was held that the accused was guilty ns such a marriage was 
recognized by the caste to which the husband belonged and was not invalid according 
to Hindu law. ® Where by custom a marriage with a widow is valid and the accused 
abducted a woman so married with knowledge of the marriage, it was held that ho 
was guilty of an offence under this section.’ 

Hahomedan law*—Wdaf.—According to Mahomedan law if a woman marries 
before the expiry of iddat the marnage is null and void. Where a woman had 
married her husband’s brother during her iddat and subsequently married the 
accused, it was held that the accused had committed no offence under this section. ® 

The complainant, a Mahomedan, alleged that he had been married six times; 
that all the wives were Unng, but that he kept two of the first four partially divorced 

by pronouncing the words of divorce only once or twice and not thrice) in 
order to legalize his marriage with the fifth and the sixth, and so kept within the 
law which permitted him to have four wives The accused was charged with 
abducting or committing adultery with the sixth wife. It was held that the woman 
in question was not the wife of the complainant ’ 

"Where a wife, who was deserted by her husband, went of her own free-will, 
to live with another man, a conviction under this section was set aside, as there was 
no enticing or taking away. 

‘Woman.’—See s. 10, supra. 

* Reason to believe.’—See s. 26, supra. 

‘Conceals or detains such woman.*—The words ‘conceals or detains’ are 
intended to be appbed to the enticing or iodneing a wife to withhold or conceal 
herself from her husband, and assisting her to do so, as well as to physical restraint 
or prevention of her will or action Depriving the husband of his proper control 


* Mihan Sin^h, (1883) P. R. No. 15 of 1883, 

p. 2C. 

* Jan Ifahomtd, (1902) 4 Bom. L. R. 435. 

* Gamon, (1899) P. R. No. 9 of 1899. 

* Ahmad. (1917) P.L.R. Nc. 145 of 1817. 

» BuUnda. (1910) P. W. B. (Cr.) No. 33 of 
1910. 

« i/<iianOopol,(1912)34A11.589. 

133 


» (Mxndu, (1918) P. R. No. 10 of 1919 
• tta V. Hanon, (1911) P. W. R. No. 1 of 
1912, P. U R. No. 83 of 1912. 

» Rab Navaz Khan, (1874) P. R. No. 1 
of 1875. 

*• Pochun Chvng. (1865) 2 W. B. (Cr.) 35 i 
PlaWieon, (1914) P. L. R. No. 129 of 1916 
P. W. R. (Cr.) No. 6 of 1916, 
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■ over his wife,,for the purpose of illicit intoreourso is the gist of the oSeoce lai o 
•detention ooeosioning such deprivation may bo brought about simply by the 
.inaueuce of allurements and blandishments. > Detention does not necessarily imply 
-that It IS against the Consent of the person detained. Where a married woman 
•left her husband’s hoTOe and -wont to another man’s and lived with him as his 
OT/b, 2 t vr&si^ldthat tao man vrith triomahe lived had comnutted an offence under 
-this section. If a man keeps the Trife of another under his protection in a house 
.he detains hoTWitbm the mcaniogot this Bectioa.^ But there can he no detention 
•where the man is living with a man of her own free-will and refuses to go back 
•with her husband. * 

The words ‘ such woman ’ do not mean such woman as has been so enticed 
away as mentioned in the section, but mean such woman whom the accused knows 

• or has reason to believe to ho the wife of any other man; the detention of such a 
woman with the particular intent defined in the section is one of the oSences made 
punishable under the section. ® In an earlier case the same High Court had express- 

• od the opinion, though the point had not been specifically discussed, that a person 
oould not be convicted of detaining an enticed woman until the enticing had been 
proved. ® This interpretation gives the go-bye to the latter part of the section 
which makes concealment or detention of such woman punishable and is not followed 

I by Straight, J., in Niador's case above referred to. 

" A wife living in her husband's house, or in a house hired by him for her 

• occupation, and at his expense, is, during his temporary absence, living under 
his protection so as to bring the case within the meaning of s, 498—provided, of 

• oonrsOj that,. .he knew, or had reason to know, that sh© was the wife of the man 
afeom. whose protection he took her, or on whose behalf the person from whom he 
•took her had charge of her, and also provided that he took her with the intent 
tspecified in the Act. To hold otherwise would be to declare the worst oases of 
•seduction not nunishable under the Penal Code.” ’ 


2. ' With intent that ah© may have illicit intercourse with any person.*— 
iintention is the gist of this offence. The intention must be that the woman 
should have unlawful sexual intercourse with a person. 

A person who entices away a married woman from her husband’s house with 
•intent that he may dispose of her in mamage to some one else commits an offence 
under this section, because sexual intercourse between the woman and any other 
person to whom she has thus been given in marriage, during the life-time of her 
ibusband, would be illicit intercourse within the meaning of this section. * 

Whesc a procuress induced a married woman of twenty to leave her hushano, 

' . • ’V’ ‘ *^*'e had made her deliberate choice and was detw- 

• . ' 'eherhasbandandbeeomeaprosrituteinCaltuUa, 

^ne tiign. ^<)uru nciu Lu.»ii vut. procuress could not he convictedof kidnapping 
under 8, 366, but was guilty of enticing away a married woman und^ii section, 
■“ for whatever the vrife’s secret inclinations were, she would have had no opportu* 
nity of carrying them out had not the prisoner interposed.”” The eompUmaDt 
alleged that his father-in-law had detained his wife, and that with his help roe 
.accused married his wife and since then' had kept her in hh» (accused s) 

The accused was coavicted tiader this seotioa. It was b&ld that the convic w 
was had inasmuch as there was no endence whatever to show that tb© acew 


* Sundara Tevan, (18^) 4 SL H. Ct 
:20. 

'• » T Mad. 3aT. \Z^. 

3 Bami Lai r. Jdahammad, (1913) 
>P. L. R Xct. ai9 of 1913, P. W. R. Ko. 3&t>f 
1913. 

* Lacjtma» Chitnar, (1020) 18 A. J. R 
•3II. 


s aVitHfar, (1888) 10 AIL 680; Ata 
imi) V. a. No. 16 o( 1891. 

* Tibi SirtQk, (1880) 3 AIL 251- . 

’ Per jackaon aod OloTtf. 33 ., m » » 
Khan v. Mufiffloo Kiattsama, (ISO®) 6 > • " 
VCt.>69. , , , « 

* A’aaran^, (1916) 13 A. I* J. R *' ^ 

* Srimotte f'odJie, (ISOt) I R 
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•enticed away the complainant’s wife from her husband’s or her father’s house with 
intent to have illicit intercourse with her.* 

Sections 366 and 498.— Section 366 applies to eases where, at the time of the 
jibduction.the woman has no intention of marriage or illicit intercourse at the time 
when the abduction takes place, but it is the intention of the person abducting 

■to compel her afterwanls to marr----- 2 —^ v j”. — *- f— t ■ 

her afterwards to illicit intercom' . • ' . ■ ■ . 

of tbc taking or enticing is that •' . ... . ■ ■ * 

■other person, even though, ns it generally happens, she is quite aware of the purpose 

i-..■ ’ ’ •* . ' : ■' ‘lartytoit, 

' ■ ' • • • . ffenco as compared with 


Wife cannot be punished as abettor.—-In the ease of adultery it is distinctly 
enacted that the wife is not punishable os an abettor; it is, therefore, inconsistent 
■to punish her as an abettor of the minor olicneo mentioned in this section. ^ It has 
"been left an open question whether a woman can be convicted of abetting the 
■‘taking away’ of herself within this section.* Enticement denotes a state of 
passivity on the part of the woman, and hence does not come within the three 
•clauses of 8.107 which imply a certain degree of activity in the abettor. If a woman 
requested a man to take her away her act would probably be coveted by s. 107, 
cl. (1). 

Alyasanatan law.—The cohabitation of man and woman under the Alyasanatan 
■aystem is not considered to be a marriage so as to render punishable a person who 
entices away the woman with the intent specified in the section.® 

PRACTICE. 

Evidence.—Provo (1) that the woman In question is the wile of another man. 

The provisions of s. 50 of the Evidence Act show that where marriage is an 
ingredient in an oflenco the fact of the marriage must be strictly proved, • It is not 
sufficient for the prosecution to prove that the complainant and the woman in 
respect of whom the charge is made lived together as mao and wife. ’ Strict proof 
•of marriage is necessary,® it cannot be presumed.® The Court should require 
some better evidence of the marriage than the mere statement of the complainant 
and the woman. The Madras High Court has, however, held that the evidence 
•of the husband and wife is sufficient to prove the marriage.** The fact and the 
legality of the marriage are material elements in a case of enticing or taking away 
-or detaining with criminal lotent a married woman and must be proved as strictly 
as any other material facts, but it is not necessary that they should be proved in 
any particular way. ** The law presumes in favour of marriage and against con- 
•cubinage when a man and woman have cohabited continuously for a number of 
years and at the time of the commencement of cohabitation a marriage between 
■them was possible This presumption of law can be repelled only by strong, 
distinct and conclusive eridence, and the mere fact that the direct evidence of the 
marriage which took place many years ago is unsatisfactory cannot displace this 


* Jeuimaddin Sheilh v. lehohal. J/wfrt. 
(1897) I C. \V. N. 498. 

* Jatra Shekk v, Eeazat Sktkh, (1893) 20 
•Cal 483. 

I y. t. 


• 26 Mad. 403. 

• Kotvffa, (1883) 6 Mad. 374. 

• Pitombur Singh, (1879) 5 Cal 660, T. B. 
» Arthtd AU, (1883) 13 a L. R. 125. 


• Sobrali V. Jungli, (1898) 2 C W. N. 245. 

• Motvndi V. MoW, (1893) P. R. No. 17 
o( 1893. 

»• Dal Singh, (1897) 20 All 160; KaUu, 
(1882) 5 All 233: Sanlck Singh, (189S) IS 
A. W, N. 186; Padam Singh, (1900) 3 
A. L. J. R. 224n; Budkti, (1020) 42 AIL 401; 
i’ertti, (1000) 3 0. C. 342; Philht, (1925) 2 
O.W,N. 586. 

** Subbarayan, (1885) 9 Mad. 9. 

** Nazir Khan, (1913) 36 All 1. 
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presumption. Marriage is ovidoneca. not oonstituicd, by habit and repute and in 
a case where ao valid marnngo js possible no amount of evidenesas to habit and 
repute can establish jfc.i ^ 

Although in some cases there may he danger in relying solely upon the interested 
evidence of a spouse, ncvortholcss a conviction based upon the evidence of a spouse 
IS not illegal. 2 ^ 

under the care of her husband, or of some one on his behalf, 

(3) That the accused took or enticed her away from her husband or that other 
person, or concealed, or detained her. 

(4) That the accused knew, or had reason to believe, that she was the wife of 
another man. 

{5} That the accused did as above with intent that she might have illicit 
mtercourso with some person. 

Procedurc.'—K’otcognuabie—Warrant—^Bailable—Coropoundable—^Tnableby 
Presidency Magistrate, or 3Iagi3trate of the first or second class. 

^mplaint by the oggrievea nersoa Is necessary.^No Court shall take cognizance 
of this offence unless upon a complaint mado by the husband of the woman, or, 
in his absence, by some person who bad care of such woman.* Complaint by a 
man who has purchased a married woman is not competent. ^ 

The intention of the Jaw is to prevent Magistrates inquiring, of their own 
motion, into cases connected with marriage unless the husband or other person 
authorized moves them to do so. But where the husband is a complainant and 
brings his complaint under 8. 36C, a conviction under this section may properly 
be had if the evidence bo such as to justify a conviction for the minor offence, and yet 
inauficiont for a conviction for the graver one ® But this view has not been adopted 
in some cases. * In a Bombay case, the accused was tried on charges under sa. S63 
and 366. At the conclusion of the case, the Court added a charge under this section 
and convicted the accused on all the three charges. It was held that the procedure 
in the case was not regular; and the additional charge framed at the stage it was 
framedwas prejudicial to the accused. The Courtset asidcthe conviction under 
this section and ordered an inquiry into the remaining charges.’ 

Where, in a case in which the complaint was of the offences of kidnapping a 
minor girl and theft of her jewels, there was no allegation even in the eworn state¬ 
ment of the complainant that the accused’s purpose was to have illicit intercourse 
with her daughter, and there was not even a statement as to puberty; it was held 
thr.ft there was no complaint of an offence under this section, so as to ^ve the Magh* 
trate juris<hotiou to try and convict the accused of such an offence. * Though 
a person having tho care of a woman on behalf of her husband can lodge a com¬ 
plaint, such person cannot compound an offence under that section and an acquittal 
based on a componuding of offence by snch person is erroneous.® The death o 
the husband does not put an end to the prosecution launched under this section. 
Detention of a married woman is a continuing offence and a person committing sue 
an offence is always liable to prosecution except for any period in respect of wfuc 
he has been found innocent. Acquittals in respect of previous detentions are no 
bar to a fresh charge for a subsequent detention.^* 


‘ Indar r. Thahtr Singh, (1921) 3 

L. 1* J. 317. 

‘ Sytd Hunir, (191?) 14 N. L. K. 28. 

* CHouRAi PfO'^uro Cffd<», e. 199; Jtihaia, 
(1009) P. W. R. (Cr.) Ko. 22 of 1909. 

4 (1925) 20 P. L. R. 3S2. 

* Jfitra Shtlh r RazMt Sheih, (1832) 20 
Ovt 4S3. 

* Chtmon Garo, (1902) 29 CaL 415; Itap 
Mahomed, 0^) 31 Eoia. 218; Katlu. (18S2) 
a AU. 233; Bangaru, (1903) 27 3Ud. fil ; 


BhaMI, (1910) P. K. Ko. 32 of 1310 : 
SiiHTli, (1017) P. B. No. Oof 10I8- 

Si^S, (loot) 17 C.P.L.B. 103. Seo 

Xtet,(10I0)3SA!1.27(l. ■ 

’ Jtap Mohomed, »ap-; iJAana, ^ 

• A,i«uhalam (IMS) M M- I> 

S43. (10231 il tv. K S70- , T T 

• yottA Muhamrnait, (1919) 4 L I* 

488 Mir Alam, ()922) 5 L. I* 

Man} Pin, (1922) 4 Uh- 7. 

»* .V»iar,(lfi20)41..L.J.93A 
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Sfrtloni 497 »rd 49S.—A p^non ronviriM of ft<lij1t''ry tindf-r f. 497 of th« 

Ode pml not convirlrd altn on*!*^ tfiis f^’Clion * 

rindlBs.—A fmdinc rxnctlr in th** wonl^ of iht« •'•ction—that th'* pri«on*'r 
tool: or cnticod awnr a tnarrinl woman from li«*r hu«l)aml; or ‘omf perron fiavmt: 
the care of h^'r on hi? I’^half, with intent that ahe mar hare illicit intcrcouire with 
anr per«on, or concealed or detained aoch woman with a like intent—though not 
actnallr illegal, when it i? douhtful which of the aercra! ofTcncc^ haa been commit¬ 
ted, i? A finding which ought not to J>e rc«orfefI toff it can be avoided, and it can be 
detcrminefi tinder which part of the ^rction the accused i? guilty * 

nice ot trtiJ.—A complaint under thi? section for detaining a woman for the 
purpose of illicit intercourse can l»e enquired into only in the district where such 
detention occur'.* 

The Punjab Role.—In ca«e» under e. I9S of the Indian IVnal Code where 
the fact of an existing marriage liet?^een the complainant and the woman enticed 
away is in jssne, it is not an uncommon practice, for the Court tra-ing the case to 
stay proceedings on the criminal side,and to rrferthc prosecutor for redress to the 
civil Court. This procedure is irregular. It is optional to the injured person to 
«eek redres-s either in the criminal or civil Court. If he elects the former, the Court 
has no authority to refuse a hearing and to pa.ss an ortler which entails upon him 
the delay and expense of a ei\*il suit. But the marriage must be fully proved before 
a eonriclion can arrived at. In many such c.nse.s the question really in dispute 
is only the amount of the dowry or by and to whom it i-s to be paid. * 

Chirft-—I (name ofid oj^cf o/.1/o^i«ffrt/e. etc), hereby charge yon {name of 
the ceeu/erf) as follows 

That you, on or al>oot the <lay of-, at-, took away (or enticed 

away, or concealed, or detained) a certain woman, to wit .\B, whom you knew ot 
bad reason to believe to l>e the wife of CD, from the said CD, [or from EP who had 
the care of the said .\n on behalf of CD), with intent that the said AB might have 
illicit intercourse with some person ; and that you thereby committed an offence 
punishable under s 49S of the IniLau Penal Code and within my cognisance. 

And I hereby direct that you be tried on the said charge, 
pnabbrneat.—Where the accused was convicted of an offence under this 
section and it appe.ared that the woman being not on good terms with her husband 
went to the accused of her own accord, a sentence of one year’s rigorous imprison¬ 
ment was considered to be too severe.® A light sentence is sufficient to meet the 
<ndsof justice when the abducted woman is an active abettor, •or where the husband 
did not care much about his wife and did not take any action against the accused for 
a number of months after her abduction.’ 


‘ PoeJiun CAunj, (18G5) 2 W It. (Cr.) 35 
* JJolhoora .YalA Jioy, (1874) 22 W R. 


(Cr) 72. 

• Jasvonl Xinyfi, (I0J6) P. L. It No 01 
of 1918. P It. No. 8 of 1018. 

‘ P. C C. It. & 0., VoL II, No. 30, p. 190 


I9IC 
1914 : 


NAan. (1910) P. L. It No. 33 of 
■ ' 20 of 
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OF Vr.FAMATIOK. 

499 . WJiOovcr by words either spoken or intended to be 

Dotamaiton. TCncl, Or 1)3- sigiis or by \-isibIo representations,^ 
nmkes or publishes ari}' imputation concerning 
nu}' person- intending to barm, or knowing or having reason to 
believe that siicli imputation will barm, the reputation of sucb 
person,“ is said, except in* the cases hereinafter excepted, to 
defame that person. 

Exjdnnaiion 1 .—Tt may amount to defamation to impute 
an3'tbirig to a deceased person, if the imputation woidd harm the 
reputation of that person if living, and is intended to be hurtful 
to the feelings of his famil3' or other near relatives. 

Explanation 2 .—It 10.13' nniount to defamation to make an 
imputation concerning a compan3' or an assoeiation or collection 
of persons as such. 

Explanation 3 .—An imputation in the form of an alternative 
or expressed ironically, may amount to defamation. 

Explanation 4 .—^No imputation .is said to harm a person’s 
reputation, unless that imputation directly or indirectly, in the 
estimation of others, lowers the moral or intellectual character of 
that person, or lowers the character of that person in respect of 
his caste or of his calling, or lowers the credit of that person, or 
causes it to be believed that the bod3' of that person is in a loath¬ 
some state, or in a state generally considered as disgraceful. 


ItI.USrB.4TIONS. 

(o) A says—“ Z is an honest man ; he never stole B’s watch ” : intending 
to cause it to be heiicved that Z did steal B’s watol. This is detamstion, unless it 
fall within one of the exceptions.- 

(i) A is asked who stole B's watch. A points to Z, intending to cause it 
to be believed that Z stole B’s watch. This is defamation, unless it fall within 
one of the exceptions. ” • * v* 

(c) A draws a picture of Z running away with B’s watch, intending w to O» 
believed that Z stole B’s watch. This is defamation, unless it fall within one of tae 
exceptions. 


Ftrs£ £:xcepiion—It is not defamation to impute anytog 
T..4 . which is true concerning any person, if it bo for 

ttath^whicT^pnblio the publi'c good that the imputation should e 


good teqmreo "to bo made OX published. Whether or not ft is 
«.d, or pabbahed. ^ question of fact. 
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Second Exception .—U is not defnmation to express in good 
faith any opinion whatever respecting the con- 
poK'lctSnta'.'^* ^ puitlic servant in the discliargc of liis 

pnldic functions, or respecting his character, .so 
far as his character appears in that conduct, and no further. 

Third Exception .—It is not ilcfaniation to express in good 
faith any opinion whatever rcs]>ecting the con- 
Conduct of »ny of any pcrsoii touching any pid)lic question, 

end rcspcctii^ his cimracter so far as Ids character 
appears in that conduct, and no further. 

lELCSTRATION*. 

It is not ilofamation in A to cxprcM in pootl faith any opinion wlmtc\ or rcspcct- 


of the duties of which the public is interested. 

Fourth ExcejUion .—It is not defamation to 
^^h“t!o^f rc. publish a substantially true report of the pro- 
Scoort*!'” ccedings of a Court of Justice, or of tlie result of 

any sucli proceedings. 

Explanation .—A Justice of the Pence or otlicr officer holding 
an enquiry* in open Court preUmmary to a trial in a Court of Justice 
is a Court within the meaning of the above section. 

Fifth Exception .—It is not defamation to express in good faith 
any opinion whatever respecting the merits of 
dedded*in <Liirt*or ‘9^}' ^asc, Civil Or criminal, which lias been decided 
conduct of witnesses by a CouTt of Justice, or respecting the conduct 
coracd.°*'’*” P^^rson as a party, witness or agent, in any 

such case, or respecting the character of such 
person, as far as his character appears in that conduct, and no- 
further. 

1LLUSTRATIOX8. 

(o) A says—“ I think Z’s evidence on that trial is so contradictory that he 
must bo stupid ordihonest.” Ais within this c.\ccptionif he says this in good faith, 
inasmuch as the opinion which he expresses respects Z’s character as it appears in 
Z’s conduct as a witness, and no further. 

(6) But if A says—“ I do not believe what Z asserted at that trial, because I 
know him to be a man without veracity.” A h not within this exception, inasmuch 
as the opinion which he expresses of Z’s character, is an opinion not founded on 
Z’s conduct as a witness. 

Sixth Exception .-—It is not defamation to express in good' 
Menta of nabiio Opinion respecting the merits of any 

porformance. ° performance which its author has submitted to- 
the judgment of the public, or respecting the- 
character of the author so fat as bis character appears in such 
performance, and no further. 
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Explunalton.—k performance, may be siibijutted to' the jiKl"- 
ment of, the public expressly or by acts on the part of the author 
which imply such submission to the judginent of the public. 


ILIiUSTRATXOJJS, 

(«) A person who publishes a book, submits that book to the judgment of 
'the pubhe. - ^ 

(6) A person who makes a speech in public, submits that speech to the iude* 
toent of the puWic. 

(c) An actor or singer who appears on a public stage, submits his acting or 
Singing to the judgment of the public. 

(d) A says of a book published by Z —“ Z's book is foolish; Z must be a weak 
man. Z’s hook ia indecent; Z must be a man of impure mind.” A is within this 
exception, if he says this in good faith, inasmuch as the opinion which he espresso's 
of Z respects Z'fl character only so far as it appears in Z’s book, and no further. 

(e) Bat if A saya—" I am not surprised that Z’s book is foolish and indecent, 

for he ia a weak man and a libertine," A is not within this exception, inasmuch as 
the opinion which he expreases of Z’s character is an opinion not founded on Z's 
book, , 


Seventh Exception. —it is not defamation in a person having 
OcBsans assea ia auothei any authority, either conferred 

.good faith fy pewoa by law or arising out of a lawful contract made 
Sariog lairfui aathor, ijyith that othcT, to pass in good faith any censure 
ty oxer ano . couduct of that otiier in matters to which 

such lawful authority relates. 

mtOSTRATlON. 

A Judge censuring in good faith the conduct of a witness, oi of an officer 
of the Court; a head of a department censuring in good faith those who arc under 
his orders; a parent censuring in good faith a child in the pccsence of other child¬ 
ren ; a schoolmaster, whoso authority is derived from a patent, censuring in good 
fai'th a pupil in the presence of other pupils; » master censuring a servant in gow 
iaith for remissness in service; a banker censuriojg in good faith the cashier of his 
hank for the conduct of such casbior as sneb cashier—ate witMn this exceptioo. 


Eighth Exception. —It is not defamation to prefer in good 
Acou..iioa p«te- faitli an accusation against any parson to any of 
red in good fatth to thosc who huv© lawful authority over thftt person 
.oftoud psraoa. respect to the subject-matter of accusation. 


ILnOSTRATtOX 

If A in good faith accuses Z hetoro a Mapatfatii; if A in good faith eompla™ 
of the cominct of Z. » eon-ant, to Z’a master; if A in good failh compta.ns oi 
conduct of Z, a child, to Z's father—A is within this oxcaptit'n. 


Ninth Exception. —^It is not tlelamation to mahe ^n inipff^ 
Impcuoa tion Oil the character of another, provi<!e<I timt 

in paid I.1U. bj ri,e imputation bo made in good faith tor 
roSrfhacrKrt protection of the interest of tlie person maUn„ 
iatatwon ojhcr person, or for the piiWic go" • 




J>r.FA'fATloM. 


lOif 


ILM’STRATIONS. 

(n) A, n f*liopk«' 0 |>or, In 1). who niAnagr^ hts •" S**!! nothing 

to Z unlo'is In' p.iy« you ready inon^y, for I have no opinion of hi^ honr<«ty.” A is 
within the cxccpfiorj, if ho has made this imputation on Z in good faith for the 
protection of his own interests 

(h) A. n Magistrate, in makingareporttoliis.suiieriorofricer, cost.snn impntn- 
tion*on the character of Z. Here, if the imputation is made in good faith, and for 
the puhlic good, A js within the exception. 

Tenth KTception.— Xi m not defAiimtion to ronvey n caution, 
Caution ntpn.w faitli, to otic pcTSoii against anotlior, 

torpoolufprovided tltat such caution lio intended for the 
whom convewt or good of the pcr.soii to whoiii it is convcvcd, or 

for pul'liC pwx!. ", * . , . ^ ‘ • Z \ z 

of some jior.son in whom that person is interested, 
or for the pulilie good. 

500. Whoever defames another shall I'c 
runi^hmrnt for punishod With Biiiiple imjirisoninont for si icrn 
drfamation. wldcli may C-Xtoiid to two ytuirs.* or fin* 

or with hath. 


(* 0 M M E K T . 

In the words of the nufhora of the Co<|e, “ iherssenee of ih" (jn''ne- 
tion consista in its tendency to cause tliot description of pun -rair; r 
jierson who knows hioLself to lie the object of the unfasyun-hi' eT.Tr?“ 
fellow-creatures, and those inconvcmencea to whhh » ji'-rMU' r-i;' » r* 
such unfavourahle senttmonts is exjiosed/'* 

The criminal law of this country with regard tc (j**Iasii:je" 
construction of a 49^, noton what may lie jh* Kuru'-l uit o: t- •" 
According to the theory of th'* cnmitial Uwi/fKtiglum) 
private libel consists m ita tendency to provvhex iipsaa; 

Penal Code, defamation has le-en tnvi’'xu ■vfi'tr- s-mro" 
tendency to cause acts of illegal Tie ariur'-' ‘ * 

appears to us evident that l»"lw‘«-n c.' n efart r- 

voknng to a breach of the jicaee, e djittbirijojr'*”' 

theft and murder. Defamatory mpirtirfncj-c'i-—"*^ 

cncy to cause acts of violerjr^. Vtv^ir cf 

whatever may have that tend'-ii'-r ,«i'ti* “ 

defamation has a tendency t/> I* util*' erticfTT'"’"' 

tion, considered as de/ar'irijv’ti, >’ir ji'' 2 ='^' “ 
cause such acts : nay, f ifvwnUitir^ -rhr * "*■ “■ 

considered as defanialivj.ants' ii-- 

as a provocation Um i^wii 
woman, publishe<J }/r,v ^frrr'f: -r-s- 
tion in one of it« vx^xf. uCuuv 
satirist couW f^e tuf) -liiTrm-c'' • 
imputation on j,he ’i- ' 

seen only by thn-l ii£L-er' jl-- • 
defamation, Sy t -/—f' ■ 
obvious 
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or pnr.l'^'l on I'sp^r* •li»tnliutM tm*')-*"**!.* pTiMicAtlon. 

So i» filmc in C'oTiri * font*in5nc «1'fAm*lorT mAtt''f ron'’«‘rnlnp • 

1*^1^011 mth t>p<“ int'^Tilion il sfionM rT»<l Itr o!l.*‘r p^r*on» * a 

|irr«on A •I'^famAtoTT f'tition lo a «nj-‘rior puMi** ofTir^r, »f.o. in th** 

onliTiATT mi:r»^ nf niTinal rtintin«‘. Afn*!* il lo •oin<* #ulorilinal<* for in^jiiirr, 

tli'-n' i« A of I'tt'T At ih*' |*1ar«* wIi't** may it. anti a 

ytiMir-Aijon fnr wKi'fi ifi'* onnnal writer war j't\mn fnrtf fio h^'Icf n*«r'on«ibI'*, 
or rint f.r rT|iro<*ly a*1« foran rnquitr • Conimnniration to a nt}«han'! 
or *il<' of A rhar(T Apatn*! wif** or t]tj«)>ani1 i« a ptif>l|ralinn* but nttrrinp 
of a Iib<-1 by A hn»ban«f to bi' wif** i' not • 

WlifTo tb^n* la A clnly wbirh form* tin* imiunri of priv:I**po«l o«a.«lftn, tbo 
p^r^n ox^rri^inp tli'' pnvil'To f* rnlitlM to tab** all tratonab!** m**.ana of ao doing, 
ami tbn»'' fT-avinabl'* m^'Ana may jnrlm!'' tho inlrTvlorijon of thinl poraona wbcro 
tbal i» ra'aaotixbl'* anti in tb" or«!inafy rour«o of bimnoaa. A solicitor, acting on 
iK-balf of bi» client, arrol'*and s«'nt totb#* plaintifT a letter rontainingdefamatory 
statem'*nts rofarrling b'T. Th'* I'^tt'r waa <lirtate<l to a eVrk in ibc ofllcc and was 
copiM into tbo l'‘tt''r*!«ooV by another fieri-. In an action again.«t the solicitor 
for ld»el it «a« held that the piiblication to hia flerla was nrccMarv and u'ual in 
the diwbarge of Iii^ duty to Ins client.’ But where there is no sncfi duty the act 
of dictating a letter es-rn to a sl»ort*band writer will amount to publication • 

Tlje accu»e<l in reply to a notice from the complainant’s pleader calling upon 
him to pay money lent to him by the complainant wrote a letter to the pleader 
contAining defamatorj* stAiement* at>ont the eomplainant The complainant 
ihereytfln cliarjr<l tb* aeru*e<l with defamation The lower Courts held that the 
letter having I»ern sent to the complamant’s pleader must ly'consnleretl to haw 
l»een e«blre«»ed to the mniplamant him«elf and therefore there wa.s no puhlicnflon 
to a thml i>ei>on On fevi«i«m. the former Chief Court of the Punjab held that as 
the defamatory statements containeil m the accused's letter to the complainant's 
jileader were wholly irrelevant to. and iineonnected with, the question of the 
allege! loan mentioned in the pleader’s letter, the pleailer must be held to be n 
third jKTson as far as those statements were concerned, and that therefore there 
had l»e*»n publication withm the purview of tins section.* 

Where A liliel IS pfinteil. the sale of each copy is a distinct publication, and a 
fn'sli offence; and a conviction or acquittal on on indictment for publishing one 
cojty will be no bar to on in<lictment for publishing Another copy. 

The person who publishes (be imputation need not necessarily be the author 
of the imputation The jsTson who publishes, oml the jicrson who makes, an 
imputation ore alike guilty.*' It is not necessary that the accused himself must 
actually utter the wonls; it is enough if aomc boily else utters the words and the 
orciiso<l by hw conduct ond by wonls adopts os his own the words reported by the 
other.** “ In considering whether there has been publication of it by him (the 
person who is not the printer or tho first or main publisher of a work which contains 
a libel, but has only taken ft subordinate j>art in disseminating it), the particular 


* WhitJieU Y. S. F. n. Y., (1858) Ek Bl, 
L EL 115. 

♦ Tkiagfirayo v Krishnaguntni, (1892) 16 
Mad. 2U 

* Grune T. Dfhmitgy, (1870) 14 W. It. 
(Cr.) 27; AMul Uahtn v. Trj Chandar 
ilukarji. (1881)3 All. 815. 

• Faj'i Fhoh. (1889) P. R. No, 14 of 1889. 

* irenmaa v. A*Jl, (1853) 13 a B. 8.10; 

Fhoobhagee Ko^rt v. Ji^ilhort Ftitt, (1900) 
4 a L. J. 390. ■ 

• llVan^l V. Morgnn, (1888) 20 Q B. D. 
035; Jaikithen J)ii» v. Sh*r Hmgh, (1910) 
P. U. No. 10 of 1910. 
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*»'. It f ■ • r 1 *. «v t *1 fc j.*? ii-», ♦ '-* 1 . • • f r »i*'r - j » 

!•. ♦>,.», V'.tl. 1'' r • .--I i' »i ii •'k - H j*'*!*'-#* U>*-. « 

p-r^'f •» * ♦] 1^. » p’’ ' -r. »>-> 1- t>- 

c *-’ir ’W ' f t' • *.♦•», *•'■' !» it tA « - —/ * I* / r ^ '*7 f*r I*'}-: fT. 

it'T^ »» • I; V*-' »i 1 • »! i'i» *11'* y*»'* v} }* f »T il. *-•! • 

jrt.trt'fc!!'.*, in* ii,» »n*»T r-*r j***** a //>•** J*’! 

» ? /.• Ti' l t • « 11-*» »»’i «,»w f't *•» *• '^r-iT • r. {A ft »"«1 

«IT *-,?f < ! ft »t li*r' itf *j!» €X |« ft y-t *•'» »!>>», * 

«‘f ft Lt»'] t t ft I • 1 a > It »* t '1 • 

l'»r» i» ft ttt-ii f f yriuVr'^J l^,t' 

pT^ f,«Ii» • f iti» y-n»>r’ »• **t 'TM io t*l» ft*l r*»**'- *' of «o rf'^sTr. 

ftti'1 it A»' ftfct-tf f‘*»**» r »r t' 1*' y-'ftAr.i 

it.kl l» f* »i>«'tiftti'»- *»i 1 jn t''» r.rli*kl7 »r**.*^ rf A •o!;'s!nt, ft^ljr • on 

iKt.fttf < f) i» «!i'-1. ft* ft'-t i«i*'' y•*»•*■ Ilf: ft 1^1 vr •■»'r »!<-f*fr.A!ArT 

" I 'l 71' J»ii»f ftift* !« * rf'?l n iJ#' »r,'l »*« 

f'AjiiArf ,.«n jv». li •••'it'T ♦I'll |fi *n ft'-lKn •?•:*!{ tt.<* 

f'-r Ji't« 1 It »lit it, 1,1 itif y -;1'jf ftij-^n Ja t;» #>71 • •»» r'••^••nArr unH cical in 

it'f ♦tifc'l k*-f» #.{ ) i» f!t;M 1 a } i» rti»r1.t Il-t «}<■*»• it'?** |i r.o ifciT tK<' •'*1 

of lir'liit;*'; » »♦, ja » t »♦,-! »iTI ft*nn3f.i to ynt * 

T)'*- ft'f tiM'J !•, r»»tr iA ft tiAijAo frA~i !*«* rAnyl»;*-.»M'ft Oftllj**- upn 

!.im iA ji»_i ri'i*i*'t l'?i io I;Tn J'r ftTrot** • I'it'-r In tf»* 

f/i'.tftit'Tiy «lf !a •t»irr>'ti« fttr-it:! tt^ ro—.j!«jr»r.l TT<* rnrny-.ajrir.t 

it 'f* I'triTi f I'lf ftf/r:f»-i m it'i «;»fa*-.»1iAn 77.^ Initry (*nart* K'M ihftt lK«* 

I'tl'T ft'M 1^1 Itf- tArj.*ft;r«t.i • t-V».}rf tnc»t !*“rn*,«i.|^fr.I in hftw 

ftot •! ft Jifr* tt'A'l 1 m 1'.^ »■*<*' ♦,'»!» »*-i f i—.t»!f «r.-j tK'T'- wft* rn yitililx’ftlmn 

w* ft it If tj 0?i i«»*»*i it-' (orn'f O t'f CV>urt nf it i* I'linjal* itiat n 

ill'' »1»fftir.*i'tn t» fo'.iaitt^I in iK** *rrc»'’I’ft I'll'T to l^*• cnmf'!»jr.»nt‘ft 

y.t'ft'J'T •rtf ftitir.’lT |f7r5->TftM to. *f>4 |I,^ qU'^tlAft of ihf 

ft!!»-p»*l ^>•n r>f*iiinto.j |f, it.^ • I'tiof, it.o j.?'ftf|'r wait Im f.fl.I to lx* a 

it.ifl pr*-''?! *• fftf ft* itj'Af itftt'm'-ntft «>nrrrr.n.!. »rnl tti*! itifjr 

lift'1 Ixtft jitjtiticaijnTj njil.in il.^ j'tinr» of tt.i* ftooiion.* 

Wlirn- ft lifx*l I* I'nr.t'-’l. tfi' *al' «'f «‘»^ti cn|»v j» a ilntjnct pul-lifation, amt a 
ff» »ti oH* f , ft*-i'l ft «iniKli''n Of ftraiuittal on an initKjm'nl lor j>«lih»hmR ono 
oopr wi’I Ix" i-‘i I'ar In an in'lioim^nt (of |iul>Ii*tiinc anoitifr ropy.** 

Til’’ pr*-(n •t.fi ptj 1 )!i»}.«“« ihc imputation nrtil noi n«*rrM4nIr l>o iho author 
of ih'- imj'Ulaijon Tth'- |»-r»‘»n who pultlphr.. anil ilio j*T»on wlm malr', an 
jiiipuiftiion aro alilo Kuilty *• It i* not n*Tr«Mry that itir arcu^ml him.*rlf muil 
artually utt»T tli»- aohli, M l* rnougti if ftonio IkxIv rl»o utlrr^ tho wnrJ* anil thr 
arciivA,! |,y til* ctinilurt am! I»v wor^t* ailopt* a* hi* own tho unnl* rrportrd hv the 
oilior ** ■* III rtmMili-nng wliritjof th»“ro )ia* born jiuhhcalion of it hy him* (the 
prrMin wliii II not tin* pnnioror iho fir>tor mam pulihfhrr of a work which containn 
a liltrl, l,ut tin* only lakrn a ftutKinImaio jvirt in tli**rmiiiatjnp it), the jiartirular 
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circumsiftnws iinilpr wliicli !io diwininalrcl l!io wort mint If con.<Mer«l. If hb 
did itin tlmonlinnry wnyot liii liiisim'.M, tlionatiiri'iif (iio liininr,, nnd tlio way in 
wliidi it was comiuclcd mint be lookod at; nnd, i( lie snrrcrdi in allowing (I) tiat 
ho was innocent of nny knowledge n( the lilwl contained in the work di.wminafcd 
by him, (2) that there was nnlhing in the work or the eircnmitances under which 

It came to himorwnsdhseminnledhyhim which ought tnhnve led him toanpposc 

thnt it enutnin^’d n lihel, nml (3) fhnt, thf work wm fli^ftcmmnted by him, 
it wns not by any n<‘p]ijr<»ncr on bi** part llrat b<» did not know that it contain<'d tb^ 
lib*'}, thpn, allboupb tb? di«?'*‘min(itio« of t hn work by liim w.oa prima facifi ptiWica* 
tion of it, he may ucvnrlbpb’*"!, on proof of Ibo l»olor<’*mrnl}ofn*d facts, bo bWd not 
to have piiblisbcd it/'* “ An accidi'ntal publication is no ptiblicatinn at alb”® 

The Code ijiakoa noexception in favour of a second or third publica¬ 
tion as compared with tbc first. If a complaint is proi»cfly laid in respect of 
a publication which is prima facie defamatory, the Sfapstrate is Imund to fake 
cognisance of the complaint, and deal wiih it according to la«'. * Repetition of 
rumours, however prevalent, is not an excuse.* 

Tho doctnne of merger has no place in criminal law, and the circumstance 
that a person haa in the first instance rnatfe a defamatory statement out of Court 
and has afterwards, hy repeating such rlcfacnatory statement, \vben examined as a 
witness in Court, committed the offonco of jwrjury, can be no bar to a prosecution 
for defamation in rosjjcct of t)ie<|cfnmalory* statement made out of Court.* The 
accused made certain defamatory atatementa alxiut an onicer in a mcmonol to the 
Lioutonnnt-Governor of tbc United rrovinccs who ordered an enquirj*. The 
ftcciisod WAS called iiy two oillcers, one after anotlier, wbo were appointed to 
enquire into the truth of tbc allegations nnd repented tbc afatemenfs. It was 
held that tlie conviction of tbc accused on three separate clmrgea for making and 
pubUsbing the statement was good.* 

P«Wic<r/iou of ilrjomalonj matier in a ncirspoper.—The piildislier of a newspaper 
is responsible for defamatory matter published insuclj papr whether be knows the 
contents of such paper or m»t.’ It would be n gufneient answer to a charge 
of defamation against tbeeditorof ftnew»paj>er if be proved that tholiW was 
published in Ins absence and without Ids knowledge, and that he had in good 
faith entrusted the temporary management of tbc newspaper during bis absence to 
a competent person.® Under tho common law of England tbo proprietor of a 
newspaper was criminally responsible for tbo publication of a libel in its columns, 
whether the hbol was inserted with or wjfbout bis knowledge. Statute 6 7 

Vie,, 0 . 90, was, thetefore, passed to mitigate the rigour of the common law, and 
to give the proprietor the benefit of the presumption that when one pemon 
employs another to do a lawful act, ho is to Ijc taken to authorize him to do it m a 
lawful and not in on unlawful manner, and that the statute declared for the purpose 
that it was competent to the proprietor to prove that tho libel was publishea 
without his authority,-consent or knowledge, and that the publication did not arise 

from want of due care or caution on his part."® • 

The sending of a newsjKiper containing defamatory potter by post from 
C.ilcutta, where it is publislied, addressed to o subscriber at AUanabad, is publica¬ 
tion of such defamatory matter at Allahabad,*® 


^ Per Roiaer, L J., m y{zf/e^/i/ v. 
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No privilege attaclics to tlic profession of tlio press as distinguished from 
the members of the public. The freedom of the journalist is an ordinary part 
of the freedom of the subject, and to whatev'cr lengths the subject in general may 
go, so also may the journalist; but, apart from statute law, his privilege is no other 
and no higher.^ 

•Imputation concerning any person.*—The words conijilaincd of must contain 
an imputation concerning some p.articular person or persons whose identity can he 
established. If the words complained of contain no reflection upon a particular 
individual or individuals, hut may equally apply to others although belonging to 
the same class an action will not he. Where the accused published in his paper 
an account of an outrage on a woman alleged to have been perpetrated by two 
constables witbin the jurisdiction of the Begunia /fuiMO, in which four constables 
were stationed, it was held that, in the absence of proof that it was intended to 
charge any particular and identifiable constables with the alleged offence, the 
accused was not guilty of defamation.- 

It is immaterial whether the imputation is conveyed obliquely, or indirectly, 
or by way of question, conjecture, or exclamation, or by irony,® or by feigned 
names. * An imputation, even if it be true, h not by itself good ground for making 
it.® 

The words “ a coward, dishonest man, ‘and something worse than cither,”* 
and the words to the effect that the complainant and others were preparing to 
bring false charges against the accused,’ arc held to be defamatory. It is not 
open to one member of a caste to cal! another an outcaste. Words which impute 
unworthincss to remain a member of the caste arc defamatory.® 

T* ’ ' • . • • ' ’ • 

I . • • ■tho 

■ • • lany 

' . *. ions 

may amount to defamation (Expln 3) 

• Imputation against a dead penon.*—It has been held with regard to hhels on 
the memory of persons deceased, that a xrnting reflecting on the memory of a 
dead person, not alleged to be published with a design to bring a scandal or con* 
tempt on the family of the deceased, is not punishable as a libel (See Explanation 
1). “ Now to say, in general, that the conduct of a dead person can at no time be 
canvassed : to hold that, even after ages are passed, the conduct of bad men cannot 
be contrasted with the good, would be to exclude the most useful part of history. 
And therefore it must he allowcil that such publications may be made fairly and 
honestly. Outlet this be done whene\cr it may, whether soon or late after the death 
of the party, if it be done with a malevolent purpose, to vilify the memory of the 
deceased and with a view to injure his posterity,.. .then it becomes illegal.”* 

Where tho dofaination consists of imputing matters concerning a deceased 
person, tlie essence of the offence consists in its tendency to cause that description 
of jiain winch is felt by a person who knows himself to be the object of the unfavour¬ 
able bentinicnts of his fellow-creatures and in those inconveniences to which a 
person who is the object of such unfavourable sentiments is exposed.*® 


* (.'fuinniiKj Arnnhl, (1014) lO Don) 1^ It 
544. t C- 

* GoirrnM<nJ AdvoroU, D\har v. Gojmz 
Ji.inJhv Z>a4,(l922)l Pat. 414,3 P. L.T. 2oy. 
Pntap Chandra Guka Roy, (1925) 29 C. W. X. 
904.42 C, L. J. 178. 

* lot fcuthontieo AnliboW, 23Td Eila,, 
p. 1129. 

« irig.amrayftf.(18G9)26Cl..J 315. 

* Gopalrao T. ill. Ptan Bt, (16S2) 5 C. I*. 
L.R.(6)55. 


• iIrCarthy, (1887) 9 All. 420. 

• Skibo Pro*ad Pandah, (1878) 4 C*l. l21. 

• CooppnoiamiChfllifV. buraisami Chelty, 
(1900) 33 Mad. b7. fcco Vtnyala Vtnlayya 
V. Tkatlam Venlolaromi'aA, (1914117 51. L. T. 
3(19. 

• Ptr Lord Kwivon in Topham, (1791) 4 
T. It. 126. 129. 8^ Labovrhfrr, ns^i) 12 
Q. B D 320. 

»• Poncari, (1919) 41 AIL 311. 
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A prosecution may bo raaintoincd for defamation of a deceased person, but 
no suit for damage will lio in sucJi » me. W/jere, thcrefoto, a suit was brought 
by the heir and nearest relation of a deccoaed person for defamatory words spoken 
of such deceased person, and alleged to have caused damage to the plaintiff as a 
member ot the same family, it was held that the suit was not maintainable. i 

Imputation against a combination ol persons*—“ Explanation 2 includes a com* 
prtHj' or an association or coffcctwii of £H*raons as such within the word ‘ person ■’ 
as used in the definition, so that the latter should not be limited to individuals.* 
Explanation 2 which finds a parallel in the English law gives a legal remedy to a 
combination of persons, when, by defamation of that combination, many indmdual 
persons might be injured.* 

It has been held in a series of cases that an action of libel will lie at the suit of 
an incorporated trading company in respect of a libel calculated to injure its 
reputation in the way of its business. ^ TW words complained of must attack the 
corporation or company in the method of conducting its affairs, must accuse it 
of fraud or miamanagement, or must attack its financial position. * 

In a case in which the explanation is properly called into use the identity of 
the Company or Association or coffection of persons must bemainfamed throughout 
with reference to the imputation said to have been made concerning them as such 
with the intention of harming their reputation so that thereby they are defamed- 
An imputation concerning a company or association of persons as such cannot by 
virtue of this explanation justify A charge of defaming an individual and a charge 
cannot combine the explanation with the definition for such a purpose.® It is 


words can only be interpreted in such a way as to icdect on au too lueuiuera ol tuut 
class. If a person wrote that all lawyers were thieves no particular lawyer could 
sue him. unless there is something to point to the particular individual.” * IVhere 
a writing inveighs against mankind in general, ot against a particular order of men* 
as for instance, men of the gown, it isno Ubcl, but it must descend to parti^lats 
and individuals to make it a libel e.ff., the religious society called the 
S, Nunnery'® “or certain persona lately arrived from Portugal and living near 
Broad Street.”'' The imputation must be capable of being brought home to a 
particular individual or collection of individuals as such. '* Where a dofamator) 
matter appears only toapply to aclassof individuals, if the description msueb 
matters is capable of being, by innuendo, shown to be directly applicable to an) 
one individual of that class, an action may bo maintained.' * 


i™ical Esplanatioa HI which a comsponding parallel 

in the English law makes ironical expressions, if aefamatory, pnnishah c. Wbere 
it has been sarcastically said of a lawyer, with intent to convoy an entirely opposite 
idea as that " ho is an honest lawyer,” this explanation will apply* 


* Luclcvtnetrj jRotrji v. Xursffft 

(IS81) 5 Bora. 680. 

* I^r Buckland, J., io Prolap Chandra 
Guha Pob, (1025) 20 C. W. N. 004, 42 a I> J. 
17J». 

* See Vilhams, 5 B- & Aid 695. 

* South //t((on Coat Co., Lid. *’ X. A*. 
AV«« AtMeiolimt, [1894) 1 Q. B. 153. 

* IVr I/>rd Esber, M. B., in I»- 14L 

* Profaff Chandra 0«h<T It<w, ^or- 

* lidd. 


• Pcrtvill^., J.. is v. /h*"; 

16531 1 T. S F 315. .310; 0,tor». O'^l 

Esmni (K. S.) m ice 

• Aim * AVI. (IC53) 3 231. 

!• CMCtm!,, (IsnS) S I/w. 237. 

Orforn. (17321 2 Bara.nl. »»l'-I'M. Il'' 
1. 1S3.230. • 

Qonniymnl Biier y, vff 

muh Cl,. (I022I.7P. I. r.i<x>. I l**i. 

*• Pretap Chandra (Ma *op^ 
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Iraprtitlpn ecTsmrlfic a wie-—Tli<* arrtj»M, who wrrf‘ of tho HHdi 

rft'to, ron'rnM a Tn<'^tinc of If.rir ra«t»* in th** tilhco an-l nt tiirh 

1 o tlx* TT7<'ml’rr« of tfi** fft'to that tho momfirr* of annthrr r-i'lo in fho mIIico. nr, 
Iho lUlija*. wrro inferior to their ra«to. that they (the n<*!ffio«) rlmiiM fiavo no 
intermtirre anlh th^ Ihalija*, nn'l that th** a-iIlafo terannl^ chnnM not t<'T\r the 
hrtler. The aillare rorrant^ ron'e/jnmtly refH«e«l to rerao the Ilalija*, nnri the 
Ifc-Miea ahOaine-l from B»»ofiatinc with them It trna he!<I that tlio ncta of the 
arrn»e<l cli<l not ntnnnnt to rnrh »n impiitatinn on the mmfhinnnt, who wja n 
niemher of the llalija ra»1e, aa wonltl warrant a convietion for ifefarnatlon. • The 
Court rai'l: “ No con'ltKt afTe<-tmc the fon>|*lainmt'a ptatna aa a memfier of the 
Ifalija ra*te or in'olvjnc in it a lran»;:re««ion of the nilra of hia raato anri 
ten^ine to lower hi« rejiutafmn aa a llalija amonz hi« ra«temen or the general 
I'nhlic, appears to ha\ r l-een impnte<I/* 

2. ' Wor^i either spoken or Intended to be read, or by si^s or by srisible 
repreien(atiens.*~-An r««fnlial<li(Terenre Iwtwren the Inrlian nnrl the Knelijh law 
is that the former rrrognires' wonl«ppoken‘ asa m<v!r of defamation, and the latter 
does nnt. Hr the Knsli«h law, defamation is a mine only when it js commitleel hy 
writinr, printing, rnrrasing or rome similar proer«s S['okcn wortls reflecting 
on the private rharaeter, however atrocious may he llie imputation which these 
wonls convey, however numerous may !»e the a**emhly hefore wjiieh purh wonLs 
are ijllerr<l, furnish ground only for a chil action. I’nder the Kngli'h law no 
indjetment will Im for wonl« siwiVm and neit redueetl into nnling unless tliey ho 
seditions, Ma*phejnnus, pro*«ly immoral or oh*cene, or utternl to a Magistrate 
in the rxeariion of his office, or uttered as a eli.ilfenge to light a duel, or with an 
intention to promle the other party to send a ehallenge * Tlie IVnnl Code make* 
no distinction between written and spoken defamation * In it the term ‘defamation’ 
is u«e<l to emhrace hotli Id-el and slander The nutliors of the CodoMv: 
” Herein the linglisfi law is scarcely consistent svith itself. Kor if defamation lie 
punished on account of itsteiideneytoeau«chreaehof the jieace, epoken defama* 
tion ought to he punished even moro severely than written defamation, as having 
that tendenev In a higher degree A person who rea«lsin a pamphlet a calumnious 
relleelion on lilmself. or on some one for whom hois interested, is less likely to take 
a violent revenge than a person who hears the name calumnious reflection uttered. 
Tuhlic men wlio have, hy long hnhit, hecomo callous to slander and abuse in a 
printed form, often show acute sen.«ihility to iraputation-sthrown on them to their 
faces. Indeed, defamatory word.s, spoken in (he pre.sence of tho person who is 
the object of Ihoin, neccs.«anly have more of the character of a personal affront, 
and are, therefore, more likely to cause hrench of tho peace than any printed lihel. 

“ The distinction which the Knglish criminal law makes between written and 
epoken defamation is generally defended on tho ground that written defamation 
is likely to he more widely spread and to be moro permanent than spoken 
defamation These considerations do not njipear to us to ho entitled to much 
weight. In the first place, it is by no means ncccs,«arily tho fact that written 
defamation is more extensively circulated than spoken defamation. Written 
defamation may be contained in a letter intended for a single eye. Spoken 
defamation may bo heard by an assembly of many thousands. It seems to us 
most unreasonable that it should bo penal to say, in a private letter, that a man 
IS dissipated, and not penal to stand up at the town-hall, and there, before tho 
whole society of Calcutta, falsely to accuse him of poisoning.-Iiis father. 

“ In the second place, it is not necessarily tho fact that the harm caused by 
defamation is proportioned to the extent to which tho defamation Is circulated. 
Some slanders,—and those slanders of a most malignant kind,—can produce harm 

' \%kota Iteddi, (1885) 1 Weir 575. •Port'nMi v, J/nnnor, (1884) 8 Mad. 175 ; 

• Bee Archbold, 23rd edn , p. 1127. Jfohuni Pursoram Jhss, (1865)2 W. It. (Cr.) 

aa ' 
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A prosecution iimy be jnnintnincil for defamation of a deceased person, but 
no suit for damage wjJl lie in sucJi a ease. Vtherc, thnefon, a suit 4as brought 
by the heir and nearest relation of a deceased jierson for defamatorj* words spoken 
of sucli deceased person, and alleged to have caused damage to the plamtiff as s 
member of the same family, it was held that the suit was not maintainable.* 


Imputation aghast a combination of penons*—“ Kxjdanation 2 includes a coiii- 
jiany or an association or collection of persons m. such within the word * jicreon ’" 
ns used in the definition, so that the latter should not be limited to individuals.* 
Explanation 2 which finds a parallel in the English law gives a legal remedy to a 
combination of i>orson3, when, by defamation of that combination, many indiWdaal 
persons might bo injured.* 

It has been held in a series of cases that an action of libel will lie at the suit of 
an incorporated trading company in respect of a libel calculated fo injure its 
reputation in the way of its buainc.'^s.* The wonls complained of must attack the 
corporation or company in the method of conducting its affairs, must accuse it 
of fraud or mismanagement, or must attack its financial position.® 

In a case in which the explanation is properly called into use the identity of 
tho Company or Association or collection of persons must be maintained throughout 
with reference to the imjmtation said to have been made concerning them as such 
with tho intention of harming their reputation so that thereby they are defamed. 
An imputation concerning a company or association of persons os such cannot li)' 
virtu© of this explanation justify a charge of tlcfaruing an individual ond a charge 
cannot combine the explanation with the dcBnition for such a purpose * It is 
doubtful if the police force at a particular place is such an association or collection 
of jicrsons as is contemplated in explanation 2. * 

Whore a collection of persona is defamed, the defamatory words must apply 
to all the class. Th© libel need not name the class as such ; it is sufficient if the 
words can only bo interpreted in such a \r&y as to reflect on all the members of that 
class. “ If a person wrote that all lawyers \vcrc thieve no particular lawyer could 
sue him unless there is something to point to the particular individual.’** Where 
a writing inveighs against mankind in general, or against a particular order of men, 
as for instance, men of the gown, it isno libel,, but it must descend to particulars 
and individuals to make it a libel *; e.g., the religious society called the 
S. Nunnery*® “ or certain persons lotely arrived from Portugal and living near 
Broad Street.”** Tho imputation must bo capable of being brought home to a 
particular individual or collection of individuals as such.** Where a defamatory 
matter appears only to apply to a class of individuals, if the description jnsucb 
matters is capable of being, by innuendo, shown to be directly applicable to anj 
one individual of that class, an action may be maintained. * * 


Ironl..! „pres 5 i<.» 5 .-B.%planation III which finds a correspon^ng IiaraM 
in the English law makes ironical e.-epressions, if defamatory, punishable.- Where 
it has been sarcastically said of a lawyer, with intent to convey an entirely oppoaio 
idea as that “ he ia an honest lawyer,” this onplanation will apply. 


‘ Luckvtnsvj Kou'jh t . Hurt/vn. Nurftg, 
(IftSl) 5 Bora. 580 

* Per Buckisnd. Protap Chandra 

Ovha Pop, <1925) 29 C. W. N. 9M, 42 C. L. J. 

* See IFiHfamr, (1822) 5 B. & Aid 595 

* Sovth JJttfon. Cofil Co., iJd v. A'. K. 
AVer* Aetoeiaiton, (I894I I Q. B. 133 

* Per LokI Eeher, M. B., in tir'd, j». 141. 

* Prolap Chandra GtiSti Bow, «np. 

» Ibid. ^ 


» PerWiIlte-, J., in JCasOcoad v. 

[1858) 1 F. & r 347, 349; Osborn, 

» Stmard (K. B.) 138, 16ft 
^ At Note, (1699) 3 Salk. 224. 

»■> (1838) 2 l.evr. 237. - 

t * OOom. (1732) 2 Barnard, su|».. Be*. 
n. 183.230. ‘ : .. 

»» OtHtmMnt Adrveait. 

Mh, to. (ISZ2) 3 r. I. T. m 1 )'.i. ft 

*» Protap Chandra Guha Pott, 
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Imputation concerning a caste- —T}jc accused, who were members of the Redd! 
caste, convened a I • • i» . ’ * ' ’ 

to the members of ‘ - ■ ' 

the Balijas, were i ■ ‘ _ . ' , ' . • 

intercourse %vith the Balijas, and that the village servants should not serve the 
Ifrtter. The village servants consequently refused to servo the Balijas, and the 
Reddies abstained from associating with them. It was held that the acts of the 
accused did not amount to such an imputation on the complainant, who was a 
member of the Balija caste, as would warrant a conviction Itor defamation. ^ The 
Court saidNo conduct affecting the complainant’s status as a member of the 
Balija caste or involving in it a transgression of the rules of his casto and 
tending to lower his reputation as a Balija among his castemen or the general 
public, appears to have been imputed.” 

2. * Words either spoken or intended to he read, or by signs or by visible 
representations.*—^An essential difference between the Indian and the English law 
i ’’ ' ‘— •* iefamation, and the latter 

! • ' when it is committed by 

■ ■ ■ * Spoken words reflecting 

on the private character, however atrocious may he the imputation which these 
words convey, however numerous may be the assembly before which such words 
are uttered, furnish ground only for a civil action. Under the English law no 
indictment will lie for words spoken and not reduced into writing udess they he 
seditious, blasphemous, grossly immoral or obscene, or uttered to a Magistrate 
in the execution of his office, or uttered as a challenge to fight a duel, or with an 
intention to provoke the other party to send a challenge - The Penal Code makes 
no ^stinction between written and spoken defamation. ® In it the term ‘defamation’ 
is used to embrace both libel and slander. The authors of the Code say: 
” Herein the English law is scarcely consistent with itself. For if defamation be 
punishedonaccountofitatendcncy to cause breach of the peace, spoken defame* 
’ . everely than written defamation, as having 

■ • • • ' etson who reads m a pamphlet a calumnious 

■- - whom hois interested, is less likely to take 

a violent revenge than a person who hears the same calumnious reflection uttered. 
Public men who have, by long habit, become callous to slander and abuse in a 
printed form, often show acute sensibility to imputations thrown on them to their 
faces. Indeed, defamatory words, spoken in the presence of the person who is 
the object of them, necessarily have more of the character of a personal affront, 
and are, therefore, more likely to cause breach of the peace than any printed libel. 

” The distinction which the English criminal law makes between written and 
spoken defamation is generally defended on the ground that written defamation 
is likely to be more widely spread and to be more permanent than spoken 
defamation These considerations do not appear to us to bo entitled to much 
weight. In the first place, it is by no means necessarily the fact that written 
defamation is more extensively circulated than spoken defamation. Written 
defamation may he contained in a letter intended for a single eye. Spoken 
defamation may bo heard by an assembly of many thousands. It seems to us 
most unreasonable that it should bo penal to say, in a private letter, that a man 
is dissipated, and not penal to stand up at the town-ha]], and there, before the 
whole society of Calcutta, falsely to accuse him of poisoning,his father, 

" In the second place, it is not necessarily the fact that the harm caused by 
defamation is proportioned to the extent to which the defamation is circulated. 
Some slanders,—and those slanders of a most malignant kind,—can produce harm 

» ttnlata Itfdd!, (16S5) 1 Wdi' 575. » Pcrralhi t. ilannar, (1884) 8 Mad, 176 ; 

• See Archbold, 23rd cdn., p. 1127. MiAvnt Pvr$oram Dost, (18C5)2 W. R, (Cr.) 
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only while confined to A Very stn«n circle, nml would he nt once refuted if they 
yver& puhVishctl A mnVignant wWsfwc Addressed to a. singfc hearer, and meant to go 
no further, may indicate greater dopro^ity, may cause more intense misery, and 
may deserve more severe punishment than a (latiro which hns ran through twenty 
editions. A person, for example, who, in private convofsation, should infuse into 

the mmd of a husband suspiciena of the ridclify of 5 virtuous ^vife, might ho a 
defamer of a far worse description than one who should insert the lady’s name in a 
printed lampoon. 

" It must he nllowed that, in general, n printed story is likely to live longer 
than n atory which ia only circulatwl in conversation. But, on the other hand, it 
is far easier for a calunmiatcd person to clear his cliaracter, cither hy argument or 
by legal proceedings, from a charge fixed in a printed form, than from a shifting 
rumour, which nobody repeats exactly as ho hoard it. Jn general, wo believe, a 
man would rather sec in a now^paper a «tory discfwlitnhlc to him which ho had tho 
moans of refuting, than know that such a story, tliough not published, was current 
in society.” * 


•Intended to be read-’—“Whore tho wortls containing tho imjnjt.'Jfion arc 
in writing, it ia necessary,, .that the maker of tho imjmtation sliall intend that 
the words shall bo road, that is, read by some other person than tho person defamed, 
or, in other words, that they iihnll bo mado public, for tho essence of the offence.. - 
is tho intention to harm reputation, and that necessarily requires publicity to be 
given to tho imputation ”* 

‘By a/MS or ibyvljlWe represeatatloas-*—This ia a class of defamation likely 

to do as much mischief as an; .‘••'■''’'•'"'••sbeenconsidereo 

by the Engl^h law to bo a of a man which 

Tenders him ridiculous or cc ^ , ious charges are, 

and very often has a wider effect. Tho words * visible representations * will include 
every possible form of defamation which ingenuity pan devise. ” For Instance, a 
statue, a caricature, an effigy, chalk marks on a wall, signs or pictures may constitute 
a libel.”* 

3. * Itttcadtag <0 harm or knowing or having reason to believe that such 
imputation will harm the reputaiton of such person/-—It is not necessary to prove 
that the comphinant actually suffered directly or indirectly from the scandalous 

imputation alleged; it is sufficit ' • .1 .j fr, 

knew, ot had reason to believe, * 
reputation 0 ! the complainant. * . 
tion to harm ** ‘ ’* '* ■■■ 


'.’•’n, or 
the 
■ ten- 

•'* there was reason to heheve that the 

imputatioR m 
An imnu 

actual ■ . ■ ' . 

scious 

malice lu iaci.“ Vvnoio *.4 • ,, , . . • 

street quarrel and were mere vulgar abuse, it was held that m the circumstances 
there was no deliberate intention to harm the reputation of the person dciamea. ^ 

■Harm (ha rtpuiatlao.’—" Tliemcaaini! wiiici siou.d besttacW to' harm ’ » 
.. .... .1 j>. Kv * Lirm is meant injputa* 

■ . in 


although made in the abscnco of 

r be no 
5d in a 




* NotsB, pp. 176. 177. 

» IVr Oldfield, J., jn Tali Husain. (I8«) 
7 All. 205, 222. J-. B. 

» Per Tjor«, L. J., in Jion*5n v. Ttissavds 
Lmitei. 1 Q. P. 671, 6£>2. 

* Thnlvr Dost, (1874} G \V. P. 86, 
OoSindaPerskaiirande’^-r. Oarth. (1600} SH 


at. fi5; ((6S3) I tVeir 575; AUs 
{ 1020 ) 22 Bom. L.JR. I224.51J*m- Cr. C.2W. 
• ^rwafet (1012) P. tV. _1-. ((Jf-1 


No. 54 o( 1012. 

* PaluHi Atari, (1832) 1 WVir 613. 

» Anlftonfj Rodgers, (1887) 1 Weir 607. 
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certainly does not constitute defamation.* A x>CTson rrlio commits defamation 
is not to be excused from the penalties attached to the offence merely because 
ho has comported himself in respect of the mode of giving expression to tho defa¬ 
matory matter in such a way that little real injury results from the offence. * 

The word ‘ harm ’ is used in tho deBnition of ‘ injury’(s. 44). 

A man’s reputation is his property, and if pos.sible of more value than other 
property. Hut a man’s opinion of himself cannot be called his ‘reputation.’* 
A man has no ‘ reputation ’ to himself and therefore communication of defamatory 
matter to the person defamed is no publication. 

The use of common abuses cannot be regarded as conveying any such imputa¬ 
tion as can in any way harm the reputation of the person towards whom it is used 
and it therefore docs not constitute this offence.* But if obscene and insulting 
words are used regarding any person after an altercation with him is over, the 
jicrson using such words would be guilty of defamation. * 

Explanation 4 specifies the various wa\-sin sihich the n*j)ut.itioii of a i>er«un 
may be harmed. It says that the imputation mu«t directly or indirectly lower 
tlic moral or intellectual cliaracier of the |>er^on defamed " The wnnls * diraily 
or ivdirrdhj' ..mean that the persondefametl mmt eitlier Ite a!iii«ei! in express 
terms, or the wortling of the communication must convey such imputations as 
any jierson rt'ading it must understand to impute mi«coniltict or bad character. 
The words cannot.. .be understood (o mean that the jirrson Id>elled should him«elf 
be the direct means of publishing the lilie] to others”* This explanation 
<!(ies not apj)ly where the words tt«ed. and forming the basi« of a cliarge. an* per ><• 
defa'malory, though when the meaning of wonls sj,olcen or wnften is douhtfid, 
and oiidenco is necessary to determine the effect of sucli wonl* and whether they 
on' calculated to harm a particular {»erson> reputation, it is j<o««jhlr that the 
TmtiMple ernmna^fslin^be expUnalion might and would with pn->pTiety Wappheii t 
The complajiiaiit, one Scott, was a Chairman of a MHnieip.sl Boanl At a meeting of 
the Boanl, which was presided over by tb« complainant, a resolution was |>.is*ed 
calling on the accused to pay certain taxes due by her ti» the Mun»cij«ilitv and was 
i>igiie<l by the complainant A cop} of the n-snlution. signed by the Secretary, 
was sent to the ncciise<l. mJu* nuumed it after wnting ui>on it the wonl«, *' Mrs. 
MrC.artliy will take no notice of anvthiiig written !>} H tJ Scott, lie a!re«i|} haiiiur 
shown himself n cowanl. <li«hone«t man. and something wnr»e than either'* It 
was held that l!i<' nr<u'ed was gmlt} of d»famation The ('ourt said ” In thi« 
rasn there is iio question a" to the nginfiranre or meatmi" of the «or<N written 
They are di'tiiictl} <bfainstor} w itlun the meaning of a t'*‘h and, a» surh wfetLer 
thi'y wen' wntten in ha»1e or in anger, the re»|««ndent i« clearl} rrsj-.n*;!'- ”• 
The wonling of till' exjilanation i* s-*t} bv»-.e .\nvtlirg rahutat'd to lower tie 
reputation of a |*<'i>oii tna} rt*me under tl.i' prtisi'i'ei T1 u* an areu.jti''n of 
anonMn<»u' but* r writing mav amount to «lef«r-i*tinn * .\n imji^it « 
Mahomed an bad killed a <<>w in 1 1 * «on:j«‘und i* not e w} leh can I*- rsid to J irri 
bisn‘|MMalii>n •* In n ph to a l»*ok writt' n b} t*ie«-«»♦•• i.’ai*- tv! ■!ta'-k:r- Va:** e». 

X i-m and it' foumb p' t he art u- d rr tone | bs « nn >lar pel ’j'-al*”'-. a*. 1 

dealt With hlgl.K t oi.ttXM»T-ia! rtl-ri^U' f.at'er* Verx Xj.V-t 

ii*ed III the Utl* r al»''Ut the 1 It wa» b-! I tl at it «!■! r a'vr.-• fo 

»b lamatinn a* the {h r^..:,a! t! arart«r « r rt>j.e^«altx »f tl'' e- !t • l! w** t '•* 

Ml ai,> xiax «".xded “ 


• ixi v>.i,u..i .1 It r«i ;'»•« • ii"i, 
t x;- M'. r.'e I ». 



• b »«•. US'?' 7 X \\ \ S . Jm • 
. vlvv. r A W Nit* 

• j 'M I ,n ’s' ii A i..’ ii €••' 

• iw , 

til 


• A's il"T( V A . I.-' 

• ii./ j ir- 

• ii'-r : Ju- r-.i 
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It is not defamation for a number of persons to meet and resolve for coed 
the*resolnfior>^*™°''*^'' * particular person. But they should not publish 

Exccpiions.—Jbcre are occasiohs when a man is allowed to speak out or write 
matters about others which would ordinarily be defamatory. These occasions are 
reduced to the following ten exceptions:— 

3. Imputation of truth which public good requires to be made or published* 

2. Public conduct of public’servants. ' 

3. Conduct of . »• question. 

4. Publication ■ • ‘Courts. 

5. Merits of a . nduct of witnesses and others con¬ 

cerned. 

6. Merits of a public performance. 

7. Censure passed in good faith by a person having lawful authority over 
another. 

8. Accusation preferred in good faith to an authorised person. 

9. ■ Imputation made in good faith by a person for the protection of his ot 

other’s interests. * 

10. Caution intended for the good of the person to whom it is conveyed or for 
public good. 

Exception 1.—This and exception 4 require that tie impafafioa should 
be true. The remaining exceptions do not require it to be so. They only require 
that the imputation should be made in good fsiti. " For," say the authors 
of the Code, “ to require in these cases that the imputation should be true, would 
be to render these exceptions mere nulfitica. Ifhether a public functionary is or 
is not fit for bis situation; whether a person who has bestirred himsoll to get 

been tried for an offence was or was not guilty; which of two witnesses wnu cuiuia* 
dieted each other oa a trial ought to he heheved; whether a portrait is fJifel Jiho } 
whether a song has been well sung; whether a book is well written; —these are 
questfoas about which hoaest and dscemiog men may hold apiahns diametrically 
opposite ; and to require a man to prove to the satisfaction of a Court of law that 
the opinion which he has expressed on such a question is a right opinion is to prohibit 
all discussion on such questions. The same may be said of those private commuol* 
cations which we propose to allow. It is plainly desirable that a merchant should 
disclose to his partners his unfavourable opinion of the honesty of a person with 
whom, the firm has dealings. It is desirable that a father should caution his son 
against marrying a woman of bad character. But if the merchant is permitted to 
say to his partners, if the father is permitted to say to his son, only what can bo 
legally proved before a Court, it is evident that the permission is worth nothing. 

‘Public good**—The truth of the imputation complained of shall amount to a 
defence if it was for the public benefit that the imputation should 6c pubhshed 
but not otherwise. The authors of the Code observ’B: “ A person who has h^cn 
guilty of gross acts of swindling at the Cape comes to Calcutta, and proposes to 
s?t up a house of agency. A person who has been forced to fly from England on 
account of his infamous vices repairs to India, opens a school, anti exerts htmsel 
to obtain pupils. A captain of a ship induces natives to emigrate, by 
to convey them to a country where they will have large wages and little work- 
ire takes them to a foreign colony, where they are treated like slaves, and rftarn< 
t") India'to hold out similar temptations to others. A man introduces a common 
pn>ititute as his wife into the society of all the most respectable ladies of the 
flency. .V person in a high station is in the habit of encouraging ruinous p sj 

» Kote R,pj>. 


» .>>» On TkU. (IWl) I B. L. J. 3D. 
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among young sen'anta of the Company. In all the^c ca«<*s. and in many others 
which might be named, we conceive that a writer who publishes the truth renders 
agrcatBer\'icetothcpublic, and cannot, without a eolation of every sound princi¬ 
ple, be treated as a criminal. 

“ There are undoubtedly many cases in which the spreading of true report.^, 
prejudicial to the character of an individual, would hurt the feelings of that indi¬ 
vidual, T\*ithout producing comjiensating advantage in any other quarter. The 
proclaiming to the world that man keej« a mistre.ss. that he js too much addicted 
to wine, that he is penurious in his house-keeping, that he is slovenly in his person ; 

*t « -* ^ t... 1-.j .1-1--t —* At. -*i»_t ---^Ncretions 

• ■ who has 

. , . ■ . 'ter. ran 

seldom or never produce any good to the public sufficient to compensate for the 
pain given to the i»erson attacked, and to those who are connerted with him.”' 

The onus of proving the statement or at least of allowing that he had reasonable 
groiiinl for Wicving it to l»e true, and was aetuate<i m making snrh statement mt 
by malicious motives, but by an intelligent real for the pulilic interest. lies on the 
jirrson making the statement. • 

The |s*rson making the imputation cannot e«caj>e habtlitv, if m adilition lt» 
statements which would lie protected, he goes further and males f.il«r and uncalled 
for sfatemeiit.s, for he cannot then l>e regarded as acting in good faith.* 

A Court may find that an imputation is tnie. and made for the public go<xl. 
hut on considentig the manner of the publication (c c . m a newspsj<r) it may hold 
that the particular publication is not for the public good, and i*. tlierefore. not 
jtrivileged.* A [irivilege iloes not ju»lify publication in exress j.f pur|s>*e or 
objiTt whicli gives nse to it * An e<litor of a neasp.sj'cr doe« not act in goe*«l 
failli and for the " public pood, when he puldishesrsrrs* foul runutur. honesrr ilb 
founded aiul however much pain it may give to !lio*e eoncemeil. which comes to 
Ills ears, and he states tli.st he does not soueh for tl.e truth «>f tie rumour T1 e 
discharge of journalistic duties does not ju«tif\ tlje j'ublieation of all ca»e« of 
rumours, injustice, and op]in'"»<>n. winch maj ha\e the effect ,,f ^ennu^Jy injuring 
the rejiutation of others, without the Ica^t inquiry into its truth • 

Cases-- Imputatlea ot truth wMrh r^Ule it^cSrts t» U eajt— (' wa* | ut out 
of caste by n jmnrJinvntoi Ins ra'le-fcHow* on tlie ground tl at there wa« *n imj-roj^r 
intiinaes Iw’twi'en him and a woman »vf l.i' ra»te Certain jerse-.* mer-'.le'n of 
Mich fKitirlnynt. rirculat.’<l a 1« ttrr to the me-nl-T^ of tl eir ra»te pet ,r, i<-h 

rtatinp that (' and surli wrmiaii had l>eri, pm „ 5 jt „f a-.f t}» p-f' n f .r tie 

anme. and reque-ting the niemlKi-i «.f tl.e r*»tr r'-t t') rer»-:^o tf-r- i-'t,, 
hou«>es <ir to eat with tin in. th« V made rertain »tal»—er*» af } !\i-- e.,vii:i to (' « r 
mehwomnn Siirli r tatrments » ere drfamalors It • a* 1-11 tl at if lu'h 
Wire larrh-s imnigh to u*r U‘guare wlrb wa- ejj’i'-al’' Im I*. t^»v d. 1 »-> at 
till ir i*enl and lh* i «oi:M i <.t fT»|« |» r re-j. 1 sy « f I n •' r il-faE'^! C | t 
rayirp that they intend” I et-f h la; ruagr t«» a; j’» »• --a-i . tL»! 1 ad f.-l 

J>er*'in*' e,'t t» l ted l! * n.»« ! \ e^ * mI. • ..u* e-- , f , |,J, - j ‘.y:!, 

and lh« ground* uj»"’. w! n 1, mi d« t«rr •• at* -i. w a* ba*—! tl »••_!!* ai r 
pTii 1 lit! , hut U a-mill 1 a» t’ »s »'»! ii -1 *•* S' --e-* tl { .• . f-.es'-f 

atid fiiatr falvi and c-'iea!]' 1 fo' ttt** ri-T »» frgae-r • « <' ft I t. J , • a'*-' i* r'*«f 
faith * 






l_\w nr frtMri 


l.\w I.r (Iiiir. xxt. 

In Oi.ru.<in>! ll\« rlilm. nf it rminnllot t„t n Mnnriral nIK'f a r'f’nn ■' rnliilM 
In m,tVn rrmijrl-. in llm int^rr.l,. „( (h. |„„5 „(«tain. fmm n.^rtir- 

ill*' jutVAi*' <rlmTnr{^r nf /arm»'r. * * 

Exceotlon 2.—“ I.vrfj* rtiKj^rt ft!^^ ttVht to ri*tjtni'‘nt on nrt^ of jnildjc 
nxf'U whirl, fonroni turn n ti.f th'* fralin. if hnhv'^ nr*l mAf' I,i< ronimmt- 
nrv n rJonV: hr miltro fto.l i.Nr,fIrr. A wfifrr in n juj^r th<* PArtr rk\\i 
n*» ftny Mh^r t-r-nn. nn*! it i* pfivit^c". if uuUM it i« iml hU ilutv, to rommrnt 
on thr nrtu of juiMir inrii ^hir|, umrrtn not M/no-)/ hat irhirh rofir/'m th'' 
I«uh!ir. tinil tijr ili-irnMinn of whrli M for th** |Mthtir-pc>o«|. Ami wM-r n |.rr?on 
mnVrji llir ntiMir romlnrl of n pnlilir msn th** of i nrnmr/jt nmf it m fuf tfjr 

iiultlir ptMwl, lio Tint li'ih!'* t‘» nil Artion if th*-rnm/ni-nt^ n/r rm»!** honr^tlr, oml 
hr lionr<*tlv IHirvrs ihr Ufl^ to I-' A< hr i»tAtr< them. Anri lli-'ro no wiifu! mii* 
rr|irr«-ntftl(on of fnrt or nnv whirfi h« rnii«t ha\r known to l)r a 

mi<«tAtrmrnl if hr hatl rxrrci^ril nn)inAr>‘rarr,*’> 

If A j>rr»ori nmlrrtflkr to critifMr ihr Qr(4 of ji pnfihV nian, ho nu:«t fftkr enre 
not to ftMrrl that whirh not ir«r thr kt*t4«»f hl« rritirM/ii anil In* l)Oum!r.nf 
to conrrnl wjlfiilh* Anything whirh trouh] show that thr rfifJrMm if not wrll- 
foiihtlril.* Tlir opinion rxpo*«-^r,| mtifl f>r osp/v-"'*,! ju poml faith and m«ft not 
contain only thr Imlf troth. Thr arrtifrd. an rditnr of a nrwspap^-ri, joiWlfhed 
an Article in which thn following jiaMApn, oilmiltriHy referrinp to thr compism* 
nnt, occnrnMl“ Has his (the coinplainant'a) chametrr liccn infjiiircd into! 
Dora no one rrmotnbcr that thi« very man wna arnt hy the SnlwrtlinatP Jiidj^J of 
Sliolapur to bo proaeculcd 1 An* not the proccedin/r* instituted by the Subordinate 
Jud/fC to be found on the rccorrl f** The Magiftrate found that it iras literally 
true that the complainant had l>ren sent to bn prosecuted, I>ut that it was also 
true that tlio prosecution had, to the Accused's knowledge, been onlered to bo with¬ 
drawn by the District Judge. It woa held that although the statement contained 
only the truth, it was incomplete ami misleading; and that, as the accused was well 
aware that the prosecution referred to had !>ccn withdrawn, and did not inpm'ousfy 
affect tho complainant’s character, he could not plead that the imputation made 
by him on the complainant’s character wos made in good faith, or /or the pt/Ww 
good.'* 

In dealing with the question of good faith, the proper f>oint to bo deemed 

l- , ..t ^VntVr-*1 n 1,.. «l.n ni^oan.l in «.innrii-f of ftif 

.. ■.y,I * ■ alter 

The expression ‘ opinions in goo<l faith' means that in order to c-xpress an 
opinion in good faith tlio person who holds it must have taken care and attention 
in forming it.® , , . 

The mere absence of ill-will does not of itself ]>rove that the jinputation was 
made in good faith.’ 

As to ‘ public servant,’ see a. 21, suyra. 

• ■ ■ Exception,3.—Tho authors of the Code say; “ There nro public men who are 
notpublio functionaries j persona who hold no ofiico may yet...take a very actu e par 
in urging or opposing the adoption of measures in which tho community is deepj 
interested. It appears clear to us that every person ought to bo allowed to com¬ 
ment, in good faith, on tho proceedings of these volunteer serTOnts ol the paW/ 
■mth the same freedom with wluch wo allow him to comment on the procecclings 


* Subro!/a Iyer v. J!/ouff» A'ncfar Jto*ethu 
4WKf,[lDI41M. W. N. 351. 

* Per Couch, J., in Hoicard v. Jlfiilf, (1806) 
1 B. H. C. App. 85, 01; sco also Abdul IlaLim 
T. Tej Chandar Mukarji, (1881) 3 All. 816. 

* Wtlltam Toyler, (1896) 26 C. Ij, 3, 346. 


* KakJe, (1880) 4 Bom. 208. . ^ 

' SAi&o rr<Mad Pandah, (J878) 4 C»l- 1- 
Sw t. 52. 

* (18C9) 20 C. L. J, 401. 

* Palani Aeaf*, (18S2) 1 lV«r 513. 
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of tlic official sen'ants of the public.”^ The comment must be such that a fair 
mind would use under the circumstances, and it must not misstate facts, because a 
comment cannot be fair which is built ujKiii facts, which arc not truly stated, and 
further, it must not convoy imputations of an evil sort, except so far as the facts 
truly stated warrant the imputation.* 

In CompbeU v. Spoltisicoode^ Cockbnrn, C.J., said: " It seems to me that 
a line must be drawn between hostile criticism on a man’s public conduct and 
the motives by which that conduct may be supposed to bo influenced ; and that 
you have no nght to impute to a man in his conduct as a citizen,—even although 
it be open to ridicule or disapprobation,—base, sordid, dishonest, and wicked 
motives, unless there is so much ground for the imputation that a jurj’ shall be of 
opinion, not only that you may have honestly entertained some mistaken belief 
upon the subject, but that your belief is well founded and not without cause... 
It has been said in argument that it is for the interest of society that a man’s public 
conduct shall bo criticised without any limit, except that which it is admitted on 
all hands must be imposed—namely, that the writer must only write according 
to what he thinks just and true. But, it seems to me that the public at large 
have an equal interest in the maintenance of public character, without which public 
affairs could never be conducted with a view to the welfare and the best interests 
of our country; and I think that we ought not to sanction attacks upon public 
men, which if allowed would be destructive of their character and honour, unless 
such attacks are well founded. Where the public conduct of a public man is made 


also well founded* there I should be prepared to say that the imputation so made 
would not be the subject of an action. But 1 do not think we should be laying 
down the law according to what has always been understood to be essential to the 
best interests of the community, if we were to say because a writer may fancy that 
the conduct of a public man is open to the suspicion of dishonesty, that therefore 
he is entitled to denounce that man as dishonest ” 

^ks to the meaning of ‘ public,’ see s. 12, tupra. 

Case.— Conduct or a person touchtaf a public qu«stIoD_-U’here JI, a medical man 
and the editor of a medical journal, said in such journal of an advertisement pub¬ 
lished by H, another medical man, in which H solicited the public to subscribe to 
a hospital of which he was the surgeon in charge, stating the number of successful 
operations which had been performed.—“ The advertiser is certainly entitled to be 
congratulated on his marvellous success; but it is hardly consistent with the 
feelings and usages of the medical profession to herald them forth in this fashion. 
We are not surprised ~ — *•- *— 

the approval of his ve no 

hesitation in pronoi ^ t was 

held that inasmuch as such advertisement had the effect of making such hospital 
a “ public quesiton ” and of submitting it to the "judgment of the public,’’ and 
51 had expressed liiiuself in good faith, M was within the third, sixth and ninth 
exceptions.* 

Exception 4.—“ BTiero there are judicial proceedings before a properly consti- 
: .• . '’in in open Court, then the publication, 

’ ■ ' * * ^bat takes place before that tribonal 

• ’ “ as will result in a final decision being 


* Xote B, pp. 182,183. 

* Joynt V. CtfcU Trade PubUeJiing Co, 
119(M] 2 K. B. 292. 2W. 

» (1663)32L.J.Q.B. 185,199,200. 

* J/cIcaf, (18S0)3A1L312. See Subroya 


Botrt^u AbduJ, [1914]it. 

» Per W Esher, it R, in Rimber v. The 
rreM Auoctalton, [1S93] 1 Q. B. 65, 68. 
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It is not to bo expected that in discharging this duty ol a public journalist he will 
alwap be infallible. His judgment may be biassed, one way or the other, without 
the slightest reflection upon his good faith ; and, therefore, if liis comments are 
fair, no one has a right to complain. ..It is well that the conduct of the judge or 
jury should, if necessary, be brought to the bar of public opinion, like all other 
matters of public concern...That the administration of justice .should bo made a 
subject for the e.xcrcise of public discussion is a matter of the most essential import* 
ancc. But...it behoves those who pass judgment, and call upon the public to 
pass judgment, on those who are suitors or witnesses in courts of justice, not to 
gi^•o reckless vent to harsh and uncharitable vicn-s of the conduct of others ; but 
to remember, that they arc bound to exercise a fair, an honest, and an impartial 
judgment upon those whom they hold up to public obloquy.”* Writers in public 
papers arc of great utility, and do great benefit to the public interests by watching 
the proceedings of the Courts of Justice, and fairly commenting on them if there is 
anything that calls for observation; but they should be careful, lu discharging 
that function, that they do not wantonly assail the character of others, or impute 
criminality to them, and if they do so, and do not bring to the performance of 
the duty they discharge that due regard for the interests of others which the 
assumption of so important a censorship necessarily requires, they must take the 
consequences. * 

Exception 6.—The object of this oxception is that the public should be aided 
by comment in its judgment of the public performance submitted to its judgment. 
All kinds of performances in public may be truly criticised, provided the comments 
are made in good faith. “ Liberty of cnticism,” says Lord Ellcnborougb, * “ must 
be allowed, or we should neither have purity of taste nor of morals Fair discussion 
is essentially necessary to the truth of history and the advancement of science. 
That publication, therefore, I shall never consider as a bbel which has for its object, 
not to injure the reputation of any individual, but to correct misrepresentations 
of fact, to refute sophistical reasoning, to expose a vicious taste in literature, or to 
censure what is hostile to morality.” 

” ^Vbat is the meaning of a ‘ fair comment ’? I think the meaning is this : 
is the article in the opinion of the jury beyond that which any fair man, however 
prejudiced or however strong his opinion may be, would say of the work in question ? 
Every latitude must be given to opinion and to prejudice, and then an ordinary set 
of men with ordinary judgment must say whether any fair man would have made 
such a comment on the work. It is very easy to say what would be clearly beyond 
that limit, if, for instance, the wntcr attacked the private character of the author. 
But it is much more difficult to say what is within the limit. That must depend 
upon the circumstances of the particular case...Mere exaggeration, or even gross 
exaggeration, would not make the comment unfair. However wrong the opinion 
expressed may be in point of truth, or however prejudiced the writer, it may still 
be within the prescribed limit The question which the jury must consider is this— 
would any fair man, however prejndiced he may be, however exaggerated or 
obstinate his views, have said that which this criticism has said ”? * 

A fair comment upon a literary work, or other such production, submitted 
to the judgment of the public, that is to say, a comment which U the expression 
of honest opinion and does not go beyond the limits of what may fairly be called 
‘ criticism,’ 13 no libel.* A fair comment is a comment which is true, or which if 
false, expresses the real opinion of its author, such opinion having been formed with 
a reasonable degree of care and on reasonable grounds. The right of fair comment 
involves two essentials : first, that the imputation should be a comment on the 


* Per Cockburn, C. J., in Wood^te t. 
Rtdovt, (18G5) 4 F. & F. 202,210, 223. 

* Per Cockburn, C. J.. in fanfidd, (1878) 
42 J. P. 423, 424. 

* Tatart V. Tipper, (1803) I Camp. 350, 


331. 

• Per Lord 


Esber, iL R., in iterirale t 
Car«m,(l887)20Q. B. D. 275,2^0, 281. ‘ 

• Aft^ire t. IVejfmi Homing Xtm 0<x 
(1903] 2 K. B. 100. ' 
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tAW o>' vntMi.*'). fcnAP, xx[, 

Itvy oj awraiuwul by ibt coniplninnnt (o MflinlaUnr) byaiiloo/ raovcablo property, 
nllcgoa that the complnintint nctotl tAwanl^ liira unjustly and spitefully, that In 
passing the order npiwafrd ftgm'rwt /ic vai actunted by i>crsonal iS-wi/Zondmafi’ce 
toAvnnls the accused, nnd lind exorcised liisnuthorily srith a view to cause barass- 
iiit'Ul nnd Joij to tho Hcctwd. U wns lioM that the occuseif was protected Ly 
cxcoptiuustinndlHntnalcingtheatftlenicntsftsthey were niailcingood faith.* Cer- 
Mtn paddy tfrtcfers sent (o the Traffic .tfaungcr of the If urina Itailwaj'sa telegram, 
containing nn ullcgation that n station inaater stras giving jircfetcntial treatment 
^ charcoal dealers and setting forth particulars in supjjort of their allegation. 
The railway nulhnritiea after an tnrjui^* into the allegation held that it was not 
^bstnntiatcil^nnd the station master prosecuted tlio paddy traders for defamation. 
They showed that wlien they sent their telegrato they had good reasons for 
supposing their allegation to bo true. It was held that they were entitled to the 
protection of thi-s c,xcej>fion.* 

Where the accused told his friend K and subacijuently at the instauco of E 
Wrote to the etijwriof onicer of the cotuylaiiiunt to the effect that the complainant 
and the wife of K had been seen behaving on a cortam night in such a manperond 
wuder such circumstanees ns to render unavoidable the conclusion that acts of im- 
propriQty took place between them nnd it was found tliat the accused honestly 
believed in the truth of the statonwnts, it was held that the accused was not guilty 
of defamation,* 

AeeusftUoQ made to uaautborised persons-—Where the right to a p/ot of laud 
tvus iu dispute hotweoti the complaiaaut nnd the accused, and the fatter ia a peti¬ 
tion presented by him 1o tho lilonicipal Council of his town about the laud, made a 
»tatomonttUat the comptniuant was convicted nnd sontencod to rigorous imprison* 
went, it was hold that tho statomeut to the Municipal Council, fhough-fmo, wa's 
not privileged.* , • . , 

Exception 9.—Tho exception tolales to private communicatious ^Yhich n person 
wrtkes, iu good faith, for the protection of fns oivn interests or of any other person, 
oc (or tho public good. This exception is nothing more than a xcprodvvctioiv of 
tho canon or gniding'principlo wJuch was stated by Lord Campbell in //(ir/’tso/t y. 

namely :* *“ A comuiunicatiou made bona fide upon any subject matter 
in \Yluch tho jiarty couun\micftting has an iiifcrctt, or in Tcfcrenco to wiiieh.he has 
is privileged, if made to n person having a ^otrospomling interest or duly, 
although it, contains criminatory matter, which, without this privilege, wo’da he 
slanderous and actiouahlo.” 

Any one in the transaction of busmeas with another has a right to use 
ioHiifide which is relevant to that business, and which a due regard to his own 
interests makes necessary, even if it should directly, or by its consc<ii*caces, ^ 
injurious or painful to another. * The rule of public policy on wUch tliis princip ^ 
is based is that honest transactions of business and of social intercourse non 

otherwise be deprived of the protection which they should enjoy.^ 

According do the Calcutta High Court ihh exception does not /oemuMte fln> 
rule of absolute privilege- Good faith on the part of the person who ma 

pubiishos the imputation must be established. ® 

In considering wUetbor there was ‘ good faith,’ i.e., due care and ’ 

(ho position of the person making t-ho imputation must bo tairen into fonsi 


* ^taric/z-uo J]aUfiehna Jiattffnekurt {1U14) 

47 r' T> •} p— fi. f, ,K 


, muter, (IS&O) 15 Uom. 351. 6'A«r 
(tfflOJP. \V. R. lCr.)Ko. eo{ ItilO. ^ 

f Vetd-ata A’tfrrwiwAa T. Ao/oyjW, (U>9J1 

C^ndra Chatraiiarii 

It.. -J" f' K. J. ni. 21 C. ^Y. N- 
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tion.^ If good faith was not established it was not strictly necessary to consider 
if the pubhc good was involved.* ' _ - , ' 

This exception includes the first exception. It refers to any imputation made 
in good faith, whereas the first exception applies only to true imputation made for 
the public good. It is not essential that, before a person can be held entitled to 
the privilege of ha\’ing made a statement in good faith for the protection of his- 
intcrcsts, he should establish that every word he has spoken or written is literally 
true. If, ha\'ing regard to certain facts and circumstances within his knowledge, 
he might, as an ordinarily reasonable and prudent man, have drawn the conclusions 
which he has expressed in defamatory language for the protection of his own inter- 
-ests, he may fairly he held to have made out Ms good faith.* Where a matter is 
of public interest, the Court ought not to weigh any comment on it in a fine scale ; 
some allowance must he made for even intemperate language, provided, however, 
the writer keeps himself within the bounds of substantial truth, and does not 
misrepresent or suppress any facts. ^ 

A person making defamatory expressions for the protection of his son’s 
interests is not privileged, unless the imputation is made in good faith. ® 

CommuQleatloQS by a member' ot a caste*—There is a disdding line between the 
passing of a resolution at a caste meeting and its communication by the authorities 
of the caste to its members in their discharge of their social duty. If any member 
of a caste publish to all its members a caste resolution in such discharge of duties 
the law will hold the occasion of the publication to be privileged. The member 
who publishes- it is bound to publish it and the members of the caste have an 
interest iu hearing it. But there must bo good faith on the part of the member 
who publishes, that is, it must be proved that the publication was made with due 
care and attention.* If a person really was outcasted, a statement to the inom» 
bors o! the brotherhood that he was outcasted is the kind of statement contem¬ 
plated by the expression “ public good ” The Court observed: “So long as 
caste prevails and it must bo remembered that it is sanctified by religious and 

1.*. .........I /... *1... ... j .. «.i 


‘ public good.’ If it is not from the Indian point of Wew for the 
‘ public good,’ caste ought to be abolished. It seems to mo that there 
is no way out of that dilemma, and, therefore, to justify this comnetion it 
was necessary to hold, not merely that the statement was untrue, but that 
if, ns the Sessions Judge thought, it was true, that it was a statement not 
honestly made for the benefit of the brotherhood.”* Where, according to the 
practice of a caste Sabha, a member who absented biinself, when summoned to 
answer a cha^e, was e.xcommunicated and the fact reported to all other Sabhas 
of the caste, and the accused so excommunicated the complainant and reported 
that fact to all other caste Sabhas, it was held that there was nothing to show that 
the accused were not actmg in good faith.* The accused having suspected that the 
complainants were given to drinking liquor, made an application to the caste 
calling for an enquiry into their conduct. For tMs they were convicted of defama¬ 
tion. It was held that the accused were not guilty, for, as members of the caste, 
they had every right to do what they bad done, so long as they acted in good faith 


' .Vtfynrji Tfihunji, (ls91) ly Ikiiti. 340; 
AWy V. R'lmnamiH BiSf, (IP(i3) 4 W. It (Cr.) 

* ruma'Oianim (lp24) *8 C. tV. X. 

* Ald»l Halim V. Tfj CkanJar Halnrh, 
ISbl) 3 .\1L 815. bl7. 


• FtfMH'Je:, (Ifllt) 13 Bom. I* JL 1187, 
1188,1 Bool (.Y.C. tS. 

» /'•ifwram Dms, (18a>) 3 \V. ll. (Cr.l 43. 

• I’irji (1900) 11 Bom. L. It. 633. 

» Umtd Sinjh. (1923) 4G AIL 61. C7. 

• .lsry>MiMnii lytr r. A»nan TMruaiih 
/jKr.(ly2t) 19 L. W. C39,47.^L U J. 8. 
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and for the protection of the interests at the caato: and that the communication 
■was i)rivileged inasmuch as it Tras not comraunicated to anybody beyond the caste 
and all that tho accused did was to complain to the caste which had jurisdiction* 
to enquire into tho complaint. ^ Where a libellous communication is made regard¬ 
ing a inomber of a caste, tho moro fact that tho person making such communication 
15 a inombor of tho caste, will not of itself sudico to make the communication 
privileged. ® 

Privileges el Judges, etc.—'The privileges of judges, parties, counsel, attorneys, 
pleaders, and witnesses, come under this exception. So also, statements made in 
pleadings and in reports to superior officers are protected by it. (As to civil action, 
see tbe authors’ “ The English and Indian Law of Torts," 9tb Edn:,'p. 171.) 

In India the law regarding defamatory statements made, in the course of 
judicial proceedings, by judges, counsel or pleaders, witnesses, and parties is in 
an unsettled condition. The Sladtas High Court has adopted the English rule 
of absolute immunity in all cases. The Bombay High Court has not followed the 
English rule in cases of criminal prosecutions on the ground that English law could 
not be resorted to where it went beyond the terms of s. 499, but in civil actions it 
h‘’.«i iftilnwod the dictum of the Privy Council in Baboo OunnesH Dull v. Mugneeram 
^ \ ■'*” has ffone a step further and held that 

. * ■. . ..* I.'V rlpcid*' 

oU m " • ■ 'udian 

Evidence Act. Tho Calcutta High t./ouu ,v-• ■ ► of a 

person prosecuted for defamation must he determined by the appUcauou of the 
provisions of the Penal Code and not otherwise. * 

77 Judges for acts done when acting 

..; . .*. • •• 7 of this section protects ft Judge cen- 

• , • .. » . There is no reported Indian criminal 

case touching the absolute immunity of judges. 

.It has been the English law that a Ju'’"*' “ can’t be put to answer civilly or 
ucimLually for words spoken in office.” * * * • » * 

4 j;.....! 1" . ‘ • even 

.' * • ... ' . . • ISO. * 

• t . * . ■ which this rule resia 4J that 

if such an action would lie the judges would lose their iDdcpendcncc, and that the 
absolute freedom and independence of the judges is necessary for the administra¬ 
tion of justice”.' This provision of the law ia not intended for the protection or 
benefit of a malicious or corrupt Judge, but for the benefit of tho i>ublif, whose 
Interest it is that the Judges do oxetciso their functions with independence aiicl 
Without fear of consoquonces.® In Madras it has been held that the Eng is i 
authorities on the subject apply to Judges and Courts in India,® 

• to common law no action will lie agaitint 

rtri f spoken with reference to, and in the course of, 

«n enquiry before a juuio.«.nal, although they ore uttered by the advocate 
maliciously and not with the object of supiwrting the case of his client, anUart 


» l‘aJam Babul ilkatn, (1012} U Bom. 
It. it. OSO, 1 Bom. Cr. Q 153. 

* (JoajtQOMin* CAcUy v. Duraitami Chtlig, 
(Ill'O) yo M»d 67. Sco Ve/iyala Vntayy* 
V. TAaUam renf-nlaratnuiA, (1014) 17 SI. 1* T. 
.300 J Biikambftar Bat v. (hbini Bat, (1014) 
ISA,!.. J. it. C 52 . 

» (l872)llBcog. i;il.(P.G)3ai. 

* Satii CSaKdra Chalxabarii v. Raiiyhtynll 
/1<,{1020)45 Cil, 3S«. 

* IVr JLonl m Btiimef, (I'^S) 

LoQt. 33, 6U. 


• RatMH T. Subratnanya. (1891) *7 
87; iloulavit Ally Kvntem v. 
tnauii A'andyr, (iMO-59) Jiou). 1; Andert-ft 
▼, Cfon'e, [1803) 1 Q. B. 668. . 

» rfcr l/>nl E^bfr, in At^rton v, Uorri , 

1 fl0O3) 17 if*'*' 

3 K 1 .--WI 

, • S. 676- 

r. aho tbe inusiiw... , V«a>*7* 

ht/itji, (IWI) 10 Bvas- 310. 



sro. .W.l 


^^l■AWATtoy. 


1077 


nnv jn»tifif»!ion or nr-nrifti*** nncl from porronal tll-will or onpor 
towards tlic p'Tron ilrfairird ari'jnp out of A prcvioti^lr rxi«li’np can***, and arc 
inrlovant to f>fry i*'!!** of fact winch is rontr«tcd Ijoforc the tfihnnal.* 
Th'' rule )s made ro wide not to pmtcrl counsel who dehlverately and malidously 
slander others, hut in ortler that innocent roundel wlip art f^rn fdr may not !><* 
" nnn'chtcon*!}* harassed with suita.” 

The advocate “is trusted with interests and )>rivj1epfs and fowers, almost 
* to an unlimited decree. ]Ii« client mu*t trust to him at times for fortune and 
character and life. Tlie law tni«ts him with a privilepe in resfiect of in>erty of 
speech which js in practice hounded only hy his own sense of duty, and he may 
have to speak npon subjects conceminp lhedee}>e,st interests of social life and the 
innermost feeljncs of the human sou!., .his words and arts oupht to he piiided hy a 
■ ■' '' • *’ *’■ * • *'• client-^hindinp him to exert everyfaculty 

* may maintain that client’s ripht, together 
• idinphim to piiard apainst the abuse of the 

powers and privilepes intrusted to him, hy a constant recourse to his own sense of 
riplit ”* 

In *9t/Wi‘ran v Norton,* the Madras Htph Court has applied the common law 
principle to advocates in this country. Collins, C. J., in thi.s case said; “ I think 
that the advoeate.s in this country base and should have the same privilepes in 
respect of lilierty of speech (liearinp alwajTi in mind the remarks of Earle, 0, J , 
in /Tenret/y v. hrovn) they have so lonp enjoyed in England ; and that in this 
eountrrit would lieheyord measure emharrassinp to the advocate and disastrous 
to the fnterests of the client, if the advocate was exposed to the liability of a criminal 
nr civil charge for defamation for words uttered in Court... 

“Idisagree with the learned Acting Advocate-General that an advocate 
is hound (o consider thepositionmlifeofthc person whose conduct he is condemn* 
inp. Ills wonls an<l acts oupht only to he guided hy a sense of duty—duty to hia 
client—and hy a constant recourse to his own sense of npht to guard against the 
abuse of the powers and privilepes entrusted to him.” 

Tlie IJomhay Iliph Court has, however, ohsers’cd that 5wf/trnn v. AVr/an 
is not an interpretation of a. which should he construed without reference to 
the Enplish law. It has held that where express malice is absent (and it ought not 
to he presumed) a Court, Imvinp due regard to public policy, would be extremely 
cautiou.s lieforc it deprived the advocate of the protection of this exception.* 
IJut, in a aubsec^ueut Full Bench case it has expressly laid dow n that in this country 
an ads-ocate enjoys the same measure of licence as he enjoys in England ; that he 
cannot be punished for acting on the instructions given him when ho did not and 
could not know that they were false; and that he has the fullest liberty of speech 
so lonp as his language is justified by his instructions, or by the evidence, or by the 
proceedings on the record. The mere fact that his words are defamatory, or that 
they arc calculated to hurt the feelings of another, or that they ultimately turn 
out to be absolutely devoid of all solid foundation will not make him responsible 
nor render him liable ir ” ' ’ '* * a later case the 

same High Court, after ■ or a pleader has 

the unqualified privilege t when ft pleader 

is charged with defamation in respect of words spoken or written while perfoimfng 
his duty as a pleader, the Court ought to presume good faith and not hold him 
criminally liable unless there is satisfactory evidence of actual malice and unless 
there is cogent proof that unfair advantage was taken of his position as a pleader 
for an indirect purpose.* 


* T. Zomt, (1883) 11 Q. B. D WS. 

* Per Earle, G J., in Xemtedy v. Eroun, 
(1863) 32 L.J.(GP.) 137,140. 

» (1886) 10 Mad. 28.35. r.B. 

* Xagarji Trilcnji, (1894) 0 Pom. 340, 
followed in Uj>evdra Nalh Bafchi, (1009)3$ 


Cal. 375. 

* B*o«»^anlfr v. Wadia, (1899) 2 Bom. 

L-R. 3.r.B. ^ 

• Ptir$hottamdai Banrhloddas, (10Q7) 9 
Bom. L.R. 1?87. 
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Tlif' Cfitcjiiin^KipIi Coiirf liM lit-lil tliftt il ia not tlofniiintion fof n''pleader 
to put B question m cross-exnrniiiMion Ion witness, for'Diepurpose of ijnpcacbin* 
fiJS credif, even if it'nppenns ffint the qtiestinn nssumeil n state of facts to be true, 
which was not renfly so, if it is bnsefl on fnets known In the jilenilcr, which know- 
leilfic was iiseil in njiparent pnoil faith, entirely in the interest of his client'ami not 
for nis own onda. The Court »aul: " It acpmn fo ns, p.ipecinlly in tho mofiisail oi 
fnis connin’, where instructions, to the persoual knowledge of one of ns, ftrc'veiy 
commonly iunccurote nud misleading, that a pleader would certainly he at least' 
as much justified in acting on Im own recollection RsS on specific instructions, and 
wo do not (liink that, hocniise ho has drawn merely a wrong inference from a fact, 
that of itself, in Ihe^absence of any malice, shonld take )jim out of th^ ninth Excep¬ 
tion to s. 400.’^* Following this case it has further jjeld tlmt a question put 
to n witncM in cross-examination by n pleader making an imputation affords no 
ground for n criminal prosecutioti. A pleader is entitled to the presumption that 
tho questions he asks in cross-examination ate asked in good faith forthejuotection 
of the interest of his client. To reluit thw presumption there must be convincing 
evidence that the jdeader was actuated by an improper motive personal to'himseH 
and not by a desire to protect or further the interests of his client in tho cause, 
Jt is the duty of the pleader to present his client’s case, but it is not his duty to 
enquire whether it is tnic or false, eo far, at any rate, as the purposes of a piosccti- 
tion for defamation arc concerned. Tho Court said •. “ It is for the public good 
that a person charged with the responsibility of an advocate should, so far oa may 
be, feel unfettered by any control other than that of the presiding Judge, m the uso 
of every weapon placed at his disposal by the law for the defence of the liberty of 
his client. The provisions of the ninth Exception to s. 499 of the Indian Penal 
Code must bo interpreted accordingly.”* 

The Rangoon High Court has held that the English law of absolute privilege 
does not apply to statements of advocates in judicial proceedings. Legal practi¬ 
tioners are subject to the criminal law of defamation in this section,* Anadvoc'afe 
cannot shelter himself behind his clients when he allows himself to be made the 
raedium of reckless imputations on a Court of Justice. * 


Witness.—According to English law a witness in a Court of Justice is absolutely 
privileged ns to anything he may say os a witness having reference to the inquiry 
on which he is called as a witness. A statement as to another matter, made to 
justify the witness in consequence of a question going to the witness’ credit, has 
reference to the enquiry within the above rule.® But a remark made by a witness 
in the box, wholly irrelevant to the matter of enquiry, uncalled for by any question 
of counsel and introduced by the witness maliciously for his own purposes, would 

not be privileged. *. ’ --abouttheCourt, 

before or after ho ’ ' . , . 

Recently, the . ■ 'vnnt statements 

made by a witness on oath or solemn affirmation in a judicial proceeding are n 
absolutely privileged on a prosecution for defamation, but are governed by tfie 
provisions of s. 499.’ ... , j i 

According to the Calcutta High Court a witness who, being actuated by mali¬ 
cious motives, makes a voluntary and irrelei'ant statement, not elicited b} ® J 
question put to him while under examination, to injure the reputation of anotficr, 


' Vpendra A'alA Bagchi, (1909)36Cftl. 37fi, 
3S3. 

* Behnn Sen v. JIarendra Chon- 


• •, . ■ ■ p.». 

^0, on appeal, 2 C. P. D. 53; v. jDon* 


«<Hy,{l88l)6Q.B.D.307. 

* Tmiman r. Dunn, (ISIS) •< Camp. -I* > 
iynamv. GowinJ, (1880) 6 L. R. Ir.-59. 

’ BaiSkanlar. Umrao Arntr 

S3 Bom. Un.1.8 Bom. Cr.C. I®3. 
overroUng Bahnji. (1892) 17 Beni. J|7 
Boltriehna, (JB93) 17 S73.^ 

fiar^OTftia, ^1894) 19 Botn. 61* 
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commits an offonccxindor this section.* Tfthostatemonts arc relevant to the issue 
in the case under onquir}’ no prosecution for defamation would lie. * 'Where the 
accused, shortly after the disposal of a criminal case against .him brought ‘by one B, 
stated openly in answer to a query of his pleader in that case that the origin of the 
criminal case was due to the fact that someone of the accused’s party had said at 
asocial gathering that B’s daughter-in-law had eloped, and he was subsequently 
prosecuted for defamation for making a statement defamatorj* of B. It was held 
that the statement of the accused did not constitute this offence as it was not made 
with the intention of harming the reputation of anybody, but was made in answer to 
a natural question put to him by his legal adviser at a time when the relationship 
of legal adviser and client continued.* This principle has been extended to a person 
for what he states in answer to questions put to him by a policc-ofllcor conducting 
an m\-estigation under the Code of Criminal Procedure. * Sub.scquently, however, 
the Judges felt disposed to refer the question to a Full Bench. ® 

The Madras High Court following the English law has laid down that state¬ 
ments of witnesses made in the witness-box are absolutely privileged, Jf they aro 
false the remedy is by indictment for perjury and not for defamation. In thU case 
the petitioner, Jraniayya, was charged under this section, and convicted. Tho 

. i'l' 1 •• 1 . -» 1 1 - r , j Rt --t - i*! ... 1 1 


family.” The Head Assistant Magistrate who convicted the prisoner was of opinion 
that the petitioner’s answer as above caused harm to tho reputation of Shesha 
Chetti, and that oven if the petitioner did not know the answers to he false, yet ho 
did not know them to be trno, and the circumstances under which the statements 
were made indicated a total absence of legal and actual good faith. When tho 
caso went up to tho High Court in revision, Collins, C. J., in the course 
of his judgment, eaid : ” I apply tho observations of Cockburn, 0. J., in 
the case of Seaman v. NethercUft,^ and of Field, J., in Gojin v. Donnelly^ 
as to the rules of public policy which subordinated the interest of the 
individual to that of a higher interest, viz., public justice and of this Court, 
in the case of Hjnde V. liaudry.^ Tho Judges there said that the principle 
of public policy guards tho statements of a witness against an action 
whether tho statements were malicious or not. I think the same observations will 
apply if tbe crimina” * • . ^. 

the Indian Penal Co •••.-’• • ' * 

for that offence. I ' ' • ’ ■ 

defamation.” Shepherd, J., agreeing with the learned Chief Justice, observed 
” I would only refer to the opinion strongly expressed by the Judicial Committee 
in Baboo Gunnesh DuU Singh v. Mvgneeram Chotedhry^ that witnesses are free from 
any other consequences with respect to statements made by them as such, except 
that of indictment for perjury. This opinion was expressed with reference to a 
civil action for damages, but that, as it appears to me, makes no difference. If 
the ground of the principle is that ‘it concerns the public and the administration 
of justice that witnesses giving their evidence on oath in a Court of Justice should 
not have before tbeir eyes the fear of being harassed by suits for damages,’ 
public policy must no less require that they should not be exposed to the fear of 


* Haidar AU v, Abru J/ia, |1905) 32 C^L 
750 ; Moher ShtUh, (1803) 21^CaL 3^^; 


* iltihvram Daisv.Jaggannaih X>(mj,( 1901) 
28 ^Sce Govinda Pilhi (1802) 10 


* Ikbtnira Hath BhaJiay, Bhcgtnalh Sha3a, .• iloj.j 

(1W9)13C,W,N, 1087, ' 


ii ueiij!, L. i{. (K«.^) 32J,' 
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prosecution except, as I have observ^, the prosecution for perjury.” * This case 
has been followed in a later case,® in which the complainant brought a suit 
for money against the defendant in the Munsif's Court. The defendant pleaded 
that the suit was brought out of ^ite, and, in reply to questions put to him by the 
Court he gave answers which were defamatory of the plaintiff. The accused on 
- these facts was convicted of defamation. He put in a revision petition to the High 
Court against ^the above conviction. Mr. Justice Benson, in reversing the judg- 
^ ment, said : It is not clear whether he was examined on solemn affirmation; 

but in any case he was under sections 5 and 13 of the Indian Oaths Act under an 

obligation to statethe truth, —. ' • • - f* ^ 

if be spoke falsely. That be ■ . ■ 

for using the language he di P 

Manja^^a V. Shesha Shellt.'' * . ' ^ 

, , The Allahabad .High Court has held that if a witness, whilst giving evidence 

■ makes a statement concerning any person which amounts to defamation, he may 
be prosecuted under this section in respect of such statement, and it lies upon him 
to show that the statement which ho has made falls within one or other of the 
exceptions or that he is protected from prosecution by the proviso to s. 132 of the 
Indian Evidence Act. . In this case one Ganga Prasad was' a witness for the defence 
on the trial of one Birbal for theft. When put into the witness-box he was asked what 
he knew about Birbal’a case. He replied that he knew nothing ; but he added of his 
'own accord that ho knew that Birbal had stolen his watch eight years previously 
" arid that he had to give Es. 10 to one Banke Lai, whom he pointed out as one of 
' the persons.present in the Court, before be got the watch back. He sai’d, further, 

that'if iis house, was searched, ** thousands of rupees worth of stolen property 
would be found.” It was found that Banke Lai was a respectable Zemindar, and 
'‘•’that he was' a drug contractor for the Bforadabad district and paid 1?b. 400 as 
'’incomoftax.' Banke Lai prosecuted Ganga Prasad for defamation. The Joint 

■ Magistrate convicted him and this conviction was upheld by tbe Sessions' Court. 

'■* Ganga Prasad all along put forward the plea of absolute privilege and applied to 
' the High Court in revision to sot aside the conviction on the same ground. ' The 
' case was at fii^ beard by Knox, C. J., and Richards, J., but had to be posted again 
. before, a third Judge as there was a difference of opinion between the two Judges 
: who first heard the case, Richards, J., holding in favour of the privilege and Kiiox, 

; C. J., holding' otherwise. Mr. Justice AJkman/ the third Judge, concuped with 

• Knox, C. J.® This exception is intended primarily to apply to statemchts which 
; the accused cannot prove to have been true in fact, or which are mere expressions 

of opinion, or - " ' ' ’ sroorare 

not true in fac* ■ . • . • ' • ' _ to stato- 

' 'ments made 1 ^ ■ ■ ■ ’ ' • '' . • ■ ■ ' ■ ■ led those 

^atements are true ; and if the statements are true in fact, and relevant to the 

• matter imdor investigation, it is obviously for the public good that they should ho 

made.^ . i -rr^ t. rt 

Thus the opinion of the Bombay, Calcutta and the Allahabad High Courts 
; is opposed to the adoption of the Englbh rule of absolute privilege. 

Thoformer Chief Court of the Punjab-adopted the reasoning of the Calcutta 

• and Allahabad High Courts. It ruled that this exception modified the principle 
of English law. There was nothing in this s^ion which protected witnesses as a 
class in respect of stateznents made by them in that character. The true tert o 
immunity in the case of witnesses, as of other persons, was whether the exception 
was established in its entirety. “ 


* ^anjet/vo T. Siej^a SAef/i, (18SB) 11 
.VkI. 477. 479. 


•.J/ajfa Dai. (160.7) J'. n. ^'o• K of 
PAunJi Pam. (1910) P. \V. H. (Cr.) 

1911 ; Miran SAaA. (1912) P. W’. P.. (Cr.) ho. 
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Tlic foimcr Jrdicial Cftnniipsroner’s Court of IJprer Buinifl follorrctl tlio 
Calcutta and Allobalnd rulings.' 

mt rs.—Accoidinp to Fuflijl ItTF ro action canto brought for any sfatc- 
,ir.ent made hj* partips during the conduct of a case. 

The Eomhay High Court has held that a complainant uho, vrhen ashed hy the 
Mapistrato to state his grievance, deliheratcly mokes a defamatory statement 
without any justification is not protected hy this exception.® Whilst an appli¬ 
cation and a counter-application to prevent a breach of the peace were being investi¬ 
gated into by the police, the accused called the complainant a ' rogue It ap¬ 
peared that some four mouths previously the complainant was convicted and fined 
' at the instance of the accused. The accused having been convicted of defamation, 
it was held that the accused was protected hy exception 9, inasmuch as the stafe- 
* ment was made apparently for the protection of his own interest and when his 
application was under investigation hy the police, ard that the statement was 
made hy him in pood faith.® 

The Madras Ifigh Court has rccopnfsed tho great importance of allowing 
the utmost freedom to counsel, parties and witnesses during the progress of a case, 
and if the accused himself asks any question, while defending himself, the question 
could not he made the subject of a civil action, nor would any criminal proceeding 
lio for defamation.* Where, therefore, a person who was being defended by a 
counsel on a criminal charge interfered in the examination of a witness and made a 
<lcfamotory statement with regard to his character, it was held that he was guilty 
of.dcfamation.® But where, in tho course of a criminal trial, tho pleader who 
defended the accused put a question to the complainant who was examined therein 
as a witness, conveying an insinuation of being implicated in a crime, it was held 
that the accused was not guilty of defamation.* Statements of a defamatory 
character made by an accused in the course of the statement which he is invited 
to make under s. 342, Criminal Procedure Code, is privileged,® In a Full Bench 
case it has been laid down that the statement of a person charged with an offenco 
inans' . •’.» r ^ ' 

lutely ■ ' ■ ■ ' ■ ' ■ ... 

under ' ‘ .' ' • ’ 

not 8u , ' * I 

further said that the law of defamation as laid down in the Penal Code did not 
exclude the application of the doctrine of absolute privilege from the law of defama¬ 
tion in India ; and •’ * . '■ ■' the 

course of a judicial * ' ' ■ ■ . isel, 

witness or party v ' ’ • . • ’ ' ' • tory 

statement made by a person regarding another in a complaint presented by the 
former against the latter is absolutely privileged,• But where a defamatory 
statement is made before an officer, who is neither o judicial officer nor a Court, 
e.g., a registration officer, it has been held in a subsequent Full Bench case that 
it is not absolutely pri^rileged.'* 

In a Full Bench case the Calcutta High Court has laid dowiv that a defamatory 
statement, on oath or otherwise, by a party to a judicial proceeding falls within 
s. 499, and is not absolutely privileged. Under cl. 30 of the Letters Patent, 1865, 


‘ Meer Burls v ilautirj Hla Pe, (1918) 3 
TT.B. 11.101 

* Dinslajt EJaljt v. Jthargir Cotcasjt, 
(1022) 24 Bom. L R. 400.6 Bom. Cr. a 20a 

* Etvfalli Abdul Ilusitin, (1018) 20 Boin 
I* R. COl , 4 Bom. Cr. a 255. 

* Hayes V. Christian, (1892} 16 Sfad. 4)4, 


• F«ila/a Eeddy. (1912) 36 Stad. 216, r. b. 

• J/tirtwnremi Haidu, (1912) 11 Jf. L. T. 
431. 

** Hrishnamal t. HrisfiruiiyanMr, {1912} 2.3 
, M. L,,!. 60. {1912] 5L W.-N. 473, ?.n. * 
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prAvi*ioj)<i rtf Afirfi f’oW^* f*/* frtlfntrrtl, ajkI tlir Cotirt cAnnof fiiprAfl tfi*‘rron 
ncccptioim clorivod from tlir rominonlnwnf KncUnfl nr Imsrd nn pnMIc policj-. 
The civil liAhility for drfnmation iW% not Aland on ihe .lAtno I.asm as thr criminal, 
A suit for dAtnnpps for n ilcfnmntory atotement, mnd^ on oath or otlicnri.'M', by a 
party to n judicial proccctlinjj, In ibt* nb^onre of stattitorj* nilp^ on the anhjcct, ji 
;rovcrncd by the principles of cr|trity and /jowl rontcfcncc, wbicb, accortlinp 

to a large |irc|>rtndernnrc of jmlici.al opinion, arc Identical with the corresponding 
relevant rules of KngUsh common law.* 

\\hcre, in a prosecution for dcfaniation in respect of statements made bv 
the neeiised ns eomplninanl in a criminal case, the neeused jdeaded in/rr n/m his 
jirivilege ns a suitor, the .Mlnlmbnd High Tniirt held that the pleas^as bad, inas¬ 
much ns the tloctriue of alwnlute privilege of statements made by suitors did 
not apply in Iiulin to criminal proceedings for defamation under the Pena! Code.* 
Tho former Cfilef Court of the Ihmjnb adopted the view of the Allahabad 
High Court.* 

Tlie former Chief Court of liOwer Burma laitl down tbattho statement of a 
j>orson ncciwed of a criminal offence was not privileged. The statement, however, 
wn.s not a statement matle by an accused |>erson on his trial for committing an 
offence, but in a written statement filed in proceedings which, though before a 
Magistrate, partook largely of a civil nature, by a person who was not only a com¬ 
petent w'itnofis, but wlio clearly ought to ha\*c gone into the witness-box.^ The 
Rangoon High Court has held that a party who gives evidence on bh own behalf 
in a judicial procee<ling may be pfosccu‘cd for anv defamatorj’- statement made 
in the course of his evidence. Ho may, however, plead this excojticn in defence.* 

PlMdlnjs.—Autl- : ' •: *.». •' * * . 

tion for defamatory. ■•.•*... 

The Allahabad^ ' • *’. * :* ** * '‘ ; ' 

statements made by a party in a petition presented to a criminal Court are 
absolutely privileged in a civil action for damages based on libel.* In an applica¬ 
tion for the transfer of a criminal case the applicants alleged, with some apparent 
reason, that the case had hcen falsely got up against them by the complainant at 
the instigation of one U, in order to prejudice them in their defence in a civil suit 
TKbwb U ho.d cotused to be brought against them. Xt was held that (his 
statement did not amount to defamation os it fell within the ninth exception.’ 

The Calcutta High Court is of opinion that defamatory matter appearing in a 
plaint is not privileged. It convicted the accused in a case for describing the 
complainant in his plaint by a wantonly offensive designation.® A person rrill 
be guilty of defamation for making a defamatoj^' statement in an affidavit H the 

statement is wholly irrelevant to the enquiry to which the affidavit relates. ® The 
act of filing in Com . ■ ' ' • — concerning a person calcu¬ 
lated to harm his : ublishing the imputation.’ 

The procedure of 1... V.. . ‘ th impunity be used as the 

means of indulging in feelings of personal spite. AYhere a person, without any 
reasonable ground, filed a petition before-a Magistrate to the effect-that certain 


* iSalig Chandra Chalramrti v.'Eafn Dayal 
De, (1020) 48 Ca). 388.T. n. 

* Gojfltfiar, (1890) 10 A. W. N. 170. But 
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persons srorc preparing to liring /al«e cliargoa ogniiist him. he svas convicted of 
defamation.* The Calcutta Higli Court lias hold in a ease that statements made 
by a complainant before a JIngistratc by way of a complaint are absolutely privileg¬ 
ed.* In a subsequent case, after distingnishing this’decision on the ground that 
the privilege claimed there was not in a criminal prosecution but in a suit for 
damnge.s, it was held that there was no absolute privilege for a defamatory state¬ 
ment made in ’ ' f 1 I » ir • . 

accused for the ■ ‘ • ■ ■ ' ■ ■ ■ 

by the terms o' ! ' . • . • ' ■ 

come within the exceptions, it was not privileged ; and that the English common 
law doctrine of absolute privilege did not obtain in the mofussil in India.* Cut 
on similar facts another Division Cenoliot the same High Court bad previoush- 
held that a complainant making untrue atatemciits in such an application could not 
be convicted of defamation.* 

There is no case decided by the Bombay High Court under the Penal Code 
but in a civil action it has held that statements in pleadings are not actionable.* 

The Madras High Court remarked in //iWc v. Baiidry*: “ If they (defendants) 
were rightfully making an application in the suit, the principle of public policy 
which guards the statement of a party or witness against an action would protect 
theip whether the statement was malicious or not.” It js of opinion that there is 
no difference between evidence given in the bo.x and the evidence on affidavits, 
in that they are both absolutely privileged and no suit for damages will lie in respect 
of evidence given therein. * A defamatory statement in a complaint to a Magistrate 
is absolutely privileged.® 

The former Chief Court of the Punjab laid down that a person who made 
defamatory statements in ’ ■' • ■ ' r 

Chief Court of Lower But . ’ i ’ High 

Court has held that in crit ^ cment 

was made on an occasion of privilege or not is to be decided with reference to the 
provisions of s. 105 of the Indian Evidence Act and this section. * * 

According to English law no action lies for any statement made in the plead¬ 
ings.** 

Beports.—The report of an officer, in the execution of his duty, under his 
superior's orders, which contains defamatory imputations against others, but 
which docs not appear to have been made recklessly or unjustifiably is covered 
by this exception. An Inspector of Police sent to enquire whether it was true that 
a certain pereou was the leader of dacoits, reported that it was false, but the Baniaa 
of the village were trying to get the man punished from an ill-feeling, and added : 
“ I learn from private enquiries that there is scarcely a woman in the house of the 
Banias who has not passed a night or two with the defendant," It was held that he 
was not protected by this exception.** 

Cases.—Statement made to protect the interest ot another.—^Vhe^e a man who was 
watching a case on behalf of his partner informed the judge, while the hearing was 
‘ Shbo Proshnd Pnndah, (1878) 3 a I* It. 

122. 

* Gdlap Jan v. Pholanath Khtitry, (1911) 

38 Cal 880. So far as cml Courts are con- 
cem«>(l it has, hon-pver, dpcidtd that defama¬ 
tory statimcnts in phadmgs are not abso¬ 
lutely pnvilpgid ; Augada Pam t. 

•Ycmai Shaha, (1890) 23 Oil. 867 ; 

5<indyal v. BhaUi Swndari Dtbi, (1910) IS 


?ri.T.cr. ■ 

* iYoidtt. (1912) 37 -Mad. 110. 

* KirjM Ram, (1887) T. R. Nc. 21 of 1837. 
JIaung Mga Tht v. Henry Po >^av, (19061 

13 Burma L. R. 06 ' 

** Sta ilya Shire v. J/oany Haung, (1924) 
2Raii^.333. ■ I 

** Rtvity. 5nn7A,(185C) Isa B 120 
** Bajnamin Sein, (1870) 0 Bene. L. R. 
App. 42,14 tv. R, (Cr.) 22. See Sher Slnoh 

(1880) P.R. No. 23 of 1880. " 
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interests of those to whom ho made the imputation. If the accused speaks about 
tfio complainant violently and publicly ho would not be protected.» ; 

■ Cases,—Want of good faith*;—The complainant, a' Brahman, who had been 
put out of caste, was rc-admitted by tho executive committee of the caste after 
performing expiatory ceremonies. This ro-admission was not approved of by the 
accused, who formed a faction of the cast©; andthoy, after an interval of six months, 
distributed in tho bazaar to nllclasscsof tho public printed papers in which the 
complainant was doseribod os a " doshi*’ or sinner, which signified that he was a 
person unfit to bo associated with. The accused Were charged with the offencj of 
defamation. They pleaded' privilege, and it was admitted that they had acted' 
without malice. It was hold that tho accused had not acted in good faith, and 
that the publication was not, under tho circumstances^ privileged and protected 
by this exception. ^ U, a woman, loft her first husband and contracted a secret 
pof marriage .with J,'hut tho then stcami of the community, to which the parties 
belonged, declared the connection as adulterous. ■ Some years after, another sicavii 
of tho community declared the second marriage valid. ' Certain members of the 
community, however, disapproved of this action of the sxvami, and addressed him 
several communications which elicited no reply from him. Tin.reupOn, twelve of 
tho villagers of tho place published in a newspi.' ■ 
that “ J having kept a concubine by name U 
hold that they were guilty of defamation, for 

niado for the benefit of a portion of the public, still the accused had no privilege to 
disseminate them to a. circle of readers wider than those who coold possibly bo 
interested in tho allegations. ® Whore the accused published a ciroularpiirporting 
to say that nt'apanchaf/al held at a certain place it was resolved that tho 
complainant who had been to England was not to be taken into caste and that 
those of their community, who associated with him, could bo taken into the caste 
only on their uadergoingapenanceand on consenting to give up; all conneetfon 
with, the complainant, and where it was found that no panchnyat was actually 
held and .the publication was not made in good faith, it was held that the 
accused was rightly convicted of the offence of defamation. The pubheation of 
the circular lowered the character of the complainant in respect of his caste as 
it represented the complainant to be one with whom to associate would entail 
excommunication on the members of his brotherhood associating \vith him. ^ 

' ’ CaiUJon conveyed In good faUh.—The accused, with a number of otH^personfi 
at caste meeting, pa^ed a resolution to the effect that “ tho Nilgirii^^ople do 
not belong to the caste ” (to' which tho accused and the Maharattas belonged), 

" but that the complainant seems to belong to the Eangari caste.” 'It was adniittea 
that the complainant was a Maharatta living on the Nilgiris. The membeis of the 
meeting arrived at this conclusion ’after making enquiries. The complainant had 
'notice of the meeting and the resolution was recorded in a hook kept by the caste 
pondiayat. It was'held that under the circumstances tho accused were not guilty 
of defamation.® A person Was put out of caste by a meeting of his caste felJo^ 
for having taken water from the bands of a certain other person. Tho accused 
told some members of the caste not to take water from the hands of the 
outcasted as.if they did so they would-bo liable to be c.xcommumcateq. i 
was h^d that the accused was protected by this exception and was not ^Uy oi 
defamation.® , ' , ' - ' 


. ' Polant ^sart, (18S2) 1 W*eir 614. 

* Tkiayarayi V. KrithmMtni, 11893) 15 
Mad.aiL 

• HhiryoKtJ't, (1901) 3 Boro. U i\. IBS. 


• Mukuni Jiam, {1900) C A L. J. 47i 

• Satar Maiimj* Hov. (I8S7) I WeyOU. 

• Vned Singh, {1923) SS A I* J. R. 
46 All. 04. 
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Eridcnce.—Prove (1) that the imputation in question consisted of words, 
spoken or intended to be read, or of signs, etc. 

(2) That the imputation concerned the complainant. 

(3) That such imputation emanated from the accused. 

(4) That ho made or published tho same. 

There must be evidence to show that the publication was made by the accused.' 
The prosecution must affirmatively prove that the defendant iiublished the libel 
complained of. Admissions as to publication m the written statement of the 
accused cannot be used to fill up the gap in tho prosecution evidence.* In a 
prosecution for libel the only cWdcncc adduced of publication was that the 
particular issue of the journal containing the libel bore the statement that it was 
printed and published by the accused. The sworn complaint also stated that tho 
accused published it, and the accused taid in the lower Court in his written 
statement that what was published teas a substantially true report without any 
malicious intention and be did not deny that he published the libel. It was 
held that there was no legal evidence of publication * 

It is incumbent on the complainant to produce evidence to sliow'tliat the 
accused made or published the imputation complained of iiotnitlistan^ing tlw 
accused admits the publication when e.xauiincd uiidcrs. 312 of the Code of Criminal 
Procedure. A Magistrate is neither onqiowfrcd under that section to put 
questions to the accused'if the prosecution has not let in evidence inijilicating him 
in the offence nor 15 his statement admi-isiblc m evidence to fill the gap in tho 
absence of such evidence. < 

Oil the prosecution of the editor of a iwwHj»aj*or for defamation b^ jmblisli* 
jng a libel in nis jmjicr, an attested coj>y of a declaration made by the editor under 
H, 0 of Act XXV of I(?07, to the effect that he wa-* the printer and publisher of the 
netr8pa]»cr wa.-* produced in evitlencc by the complainant. It held that tho 
declaration was j)rnita/actc proof of publication by the editor. * If the manuscript 
of a libel be proved to be in th" handwriting of the aicu«cd, and it lx.* ol«o proved 
to have been printed and published, thn is *ufrici**nt evniente to show that it was 
published by tlie acciis*’d, ultbougli (herein* no csulencc given to show that the 
printing aui publication wore by the direction of the aecu«e<l • rubhcatiun is 
Bufficiently proved by tho production of a printed copy.* 

(0) That lie inlemled thereby to lianii the reputation of th«' complainant, 
or that he Knew or had n*ason to Iwlirve that it would do m». The intention of 
the accused mu-t Ik' gathered from the dorum**nt romplamed of as a whole.* 
Intention like any other jnvYhological fart has to inferred from the art itself. 
The jury has to eee whether the natural n-''ult of the aa is net to harm the rejiuta- 
tioii of the j»er>oiis attacked.* 

The question of the phv-sical and moral a-* dntmguivhed from the legal character 
of the act of a jn-rson accused under this ^ectlon i«, like those wJjjrh ame ueder 
other section!) of the Code, one to be detenmned by con*nlfrations and inferences 
drawn from the common exj^ncnee rather than from rule* of legal construction.•• 

It i' nut an error in law for a Judge in rcquirt- the accused to ]'.eo\c re^m] 
di'tuict imjiutatiou'contained lu a liKlJou* article pubb'Le.! bv hici with tie same 
with which he would It required t'* ppive them if he the d'fendint 
lu a vimI action *• 
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Truth M detencc. ““Whore tho nccii^mllnt^nfls U) hring ovidonce to prove th<' 
lr(ith of the (lofamitory nnttor, hit n«Ivo?flto ahotifil croii-oiftmino the coraplaia- 

nnl upon «'‘cry raUtor ujwn which cwlmco it intended to bo Lronght. If he 

(loos lint do HO, It is n subject of Aoriont contidTation whether he Bhonld 
Aufjscqiicntiy 00 allowed to t'Mufer proof at to the material incidonU of which he 
wnt not crosa-cxamincd.* 

\\ hero tlin accused having publicly charged a worn in with being pregnant 
by adiiUcr}*, rcfiuostcd the Court to have tlio complainant, the woman, medically 
examined in order that tbo truth or falsehood of the matterallogcd might be satis* 
factorily established. It waa held that there was no law which empowered the 
Courla to oftlcr such an examination in such a case.* 


Good IiJlh*.-^The authow of tho Code say: " Whether on imputation bo 
or bo not inado in good faith ia a question for tho Courts of law. The burden of 
the jiroof will lie soraotimos on tho jionon who has mado the imputation, and some¬ 
times on tho ^Kirson on whom tho imputation has boon thrown. Jfo general rule 
Can bo laid down. Yet scarcely any cose could arUo respecting which a sensible 
and impartial judge would feel any doubt. If, for ©.tamplo, a public functionary 
were to prosecute lor defamation a writer who had described him in general terms 
as incapable, tho court would probably require the prosecutor to give some proof of 
bad faith. It tho prosecutor had no such proof to ofTor, tho defendant would be 
acquitted. If the prosecutor were to prove that tho dofendont had applied to Iiim 
for money, had promised to write in his praise if the money were advanced, and 
had threatened to abuse him if the money were withheld, the Court would, probably, 
bo of opinion tliat tho defendant had not written in good foith, and would convict 
him. 

“ On tho other hand, if the imputation were an imputation of some particular 
fact, or uu imputation which, though general in form, yet implied the truth of 
some particular fact which, if true, might be proved, the Court would probably 
hold that tho burden of proving good faith lay on the dofendaDt. Thus if a person 
wore to publish that a collector was in tho habit of rccciriug bribes from the 
zemindars of his district, and were unoblo to specify a single case, or to give any 
authority for his assertion, tho courts would probably be of opinion that the impu¬ 
tation hod not been made in good faith. ... 

“ Again: if a critic described a writer as a plagiarist, tho courts would not 
consider this as defamation without very strong proof of bad faith. But if it were 

prove'dthat‘ ’ * *' .. .-Id books in order 

to boar out . . • ’ ' ■ ' ■ of opinion that 

ho had not < •' ■' -mation.”^ 

Relevant facts^—A sues B for a libel contained in a letter forming part of a 
correspondence. Letters between tho parlies relating to the subject out of which 
the libel arose, and lormingpart of tho correspondence in which it is contained, or 
relevant facts, though they do not contain the libel itself.* ' m i i,' 

■ A sues B for a libel imputing disgraceful conduct' to A B aSirms that the 
matter alleged to bo libellous is true, Tho position and relations of the parties a 
the time when' the libel was published ’ may bo relevant facta as introductory 
the facts in issue.® • ' ” . . • \ , t x u .,»■ 

• A is accused of defaming B by'.publishing an imputatioiwutended to harm 
the reputation of B. The fact of previous publications by A respecting ’B showing 
ill-will on tho part of A towards B, is relevant, as proving A’s intention to harin 
B’s reputation by the particular publication in question. The facts that them wa 
no previous quarrel between A and B, and that A repeated the matter complam 


* Dhum Singh, (1894) 6 AU. 220. * * 

* Pudmon, (1889) Unrep. Cr. G 474, Cr, R. 
No. 33 of 1889. 
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* Indian Eeidenco Act, s. o, ill. (c). ' 
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•of as he heard oi it, are rolevant, as shoeing that A did not intend to harm the 
reputation of B.i '• 

AdmlssHIIity of evidence.—A sues B for a libel expressed in a painted carica¬ 
ture exposed in a shop window. The question is ns to the similarity of the 
caricature and its libellous character. The remarlcsof a crowd of spectators oh 
“these points may be proved. * 

A and B separately sue for a libel which reflects upon each of them. C in 
each case saj's, that the matter alleged to be libellous is true, and the circumstances 
-are sv;cb that it is probably true in each case, or in neither. A obtains a decree 
against C for damages on the ground that C failed to malce out his justification. 
The fact is irrelevant between B and C.® 

Evidence of the complainant having previously acted as alleged in the hbe] 
is admissible. * When defamation affects a person’s general character then evidence 
•of the general reputation of that jierson may be given to show that there was a 
reasonable ground for the imputation and thus to reduce the sentence,® Tipi 
-accused was conricted for having defamed a public servant by publishing an impu*- 
tation that the latter had compelled him to i»ay a bribe in order to avoid a prose¬ 
cution for a certain offence. The accused wanted to produce evidence as to tbo 
complainant having taken bribes on other occasions, and general evidence as to 
the complainant’s reputation, but this was disallowed by the trial Court. It was 
held that evidence as to the complainant having taken bribes on other specific 
•occasions would be irrelevant, but that the accused was entitled to produce evi¬ 
dence to show that the complainant had the reputation of being a bribe-taker.® ■ 
Procedure.—Not cognizable—Warrant—Bailable—Compoundable—Triable 

by Court of Session, Presidency Magistrate, or Magistrate of the first class. 

Where a complaint shows that an imputation against the complainant’ii 
character has been made and that such imputation is pri»ia facie dcfamatoi 7 , 
a Magistrate is bound to issue summons and is not at liberty to anticipate a casn 
of privilege unless the privilege is distinctly admitted by the complainant ’ Tto 
examination and cross-examination of the complainant should be held in tho 

—-- ' ' • • • ♦ - * . - . B 

• • . • ■ -.n 

former section on the application o! a person diselwrged or .acquitted, when the 
Court has refused sanction under the latter section.® 

Jurisdiction-—Where the publication of the ilefamatory matter is outside 
British India, the British Courts have no jurisdiction to try the offence, To 
maintain a prosecution for defamation in a particular Court, there must be a publi¬ 
cation of the libel within the local limits of the jurisdiction of that Court. Where 
the alleged libel was said to be contained in a letter purporting to be written from 
Bangalore to England, it was licld that to maintain a prosecution in the Bangalore 
Court, there must be evidence that the letter was handed over to somebody at 
Bangalore to be taken to the addressee or that it was jiostcd at Bangalore, 

Complaint by the aggrieved person is necessary.—No Court shall take cognizanefe 
of this offence except upon a complaint made by the jierson ae^rieved. Deati 
of the complainant terminates the prosecution. X prosecution for defamation 


• Bnndabna Chander Dat v, 
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Eyi^nce.—Provo (1) tliat tbo matter in question is defamatory {vide e, 499). 

(2) That the accused printed or engraved it. 

(3) That when he did so know l»o knew or )iad reason to believe that such 
matter was defamatory. 

ot cognizable—Warrant—Bailable—Compoundable—Triable 

by Court of Session, Presidency Magistrate, or Magistrate of the first class. 

Destruction of libellous matter.—On a conviction under this section the Court 
may order the destruction of all the copies of the thing in respect of which the 
conviction was had, and which are in the custody’ of the Court or remain in the 
possession or power of the person convicted.* 

Charge-—-I (jjomc and office of yfagintraie^ clc.), hereby charge you (name 
of the accused) as follows :— 

That you, on or about the-<lay of-, at-, printed or engraved some 

matter, to wit-, knowing or having good reason to believe that the same was 

defamatory, and that you thereby committed an oflenco punishable under s. 501 
of tho Indian Penal Code, and within my cognizance (or the cognizance of the Court 
of Session or the High Court). 

And I hereby direct that you he tried [by the said Court (*/the case is tried by a 
M(^istrate omit these words)} on the said charge.,, 

502. Wlioover sells or offers for sale any printed or engraved 
substance containing defamatory matter, knowing 
that it contains such matter, shall be punished 
with simple imprisonment for a term which 
may extend to two years, or with fine, or with 
both. 

COMMENT! 

This section supplements the provisions of the previous section by making 
the seller of defamatory matter punishable under it. 

Ingredients.—This section has two essentials :— 

1. Selling or offering for sale any printed or engraved substance. • 

2. Knowledge that such substance contains defamatory matter. 

“ It is, no doubt, necessary in order to substantiate a charge under s. 502 
to prove that the seller of a printed substance knows its contents, which imports 
proof that ho understands the language used, and to prove that its contents are 
defamatory, hut there appears to be no need, if tho contents are defamatorj’, to 
prove further that he knows them to be dcfaniatory. In cases where it is necessary 
to prove against a person that he has committed defamation by publishing an 
imputation, when the matter published is per se defamatory, all that the prosecu¬ 
tion is bound to prove, in the first instance, is the fact of publication. Wicn the 
tendency of the imputation published concerning any pepson, is to harm tb® 
reputation of that person, a Court is fully justified in inferring from the 
the matter itself that the publisher intended to harm or knew or had reason to be* 
lievo that such imputation would harm his reputation... But is there no rnens reo in 
the definition of the offence falling under a. fK)2 ? The definition requires knowledge 
that the printed substance sold contains defamatory matter. A person who condnci^ 
a business in the course of which he is liable to sell books or papers, or t e 
like, which may contain matter which is injurious to the reputation 
person, and may be in fact defamatory os defined in the Penal Code, is noon 


Sale of pr'nt. 
ed Of engraved 
substance contain- 
iflg defamatoiy 
matter. 


* Criminal I^ocrdnre Code, r>2\ (1). 
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by reason of the penalty imposed by thin section, if not otherwise, to abstain 
from selling any book or the like, which toliis knowledge contains matter which is 
defamatory. If he sells in ignorance of the contents, ho is not guilty of an offence 
under this section. I'’ 


■ ! or paper containing defamatory matter, 

for the latter are liable criminally as well as civilly, whether or not they know the 
contents of the printed substance sold.”* 

PRACTICE. 

Evidence.—Provo (1) that the matter is defamatory {vide b. 4941. 

(2) That it is printed or engraved on the substance in question. 

(3) That the accused sold, or offered for s.ile, that substance. 

(4) That he then knew that it contained such defamatory matter. 

Procedure.—Not cognizable—Warrant—Bailable—Compoundable—Triable by 

the Court of Session, Presidency Magistrate, or Magistrate of the first class. 

Destrncllon ot UbeDous matter.—Sec s. 521, Criminal Procednre Code, 

Charge.—I (fiowc andojpcco/ Magistrate, etc.), hereby charge yon (name 0 / 
the accused) as follows:— 

That you, on or about the——day of-, at—, sold or offered for sale 

any printed (or engraved) substance, to wit-, containing defamatorj’ matter 

kaouing that it contained such matter, and that you thereby committed an offence 
punishable under s. 502 of the Indian Penal Code, and within my cognizance (or 
the cognizance of the Court of Session or the High Court). 

And I hereby direct that you bo tried [by the said Court (if the ease is tried by a 
Magistrate omtt these ifords)) on the said charge 


* Per Ptowden, J., ux Seriar Oyxl Stngk, (IS9I) P. H. No. 8 of 1801, pp. 25,20. 



V - • ", 'GHAriKR XXII; 

' 01' CKUnSAl INTUnDATION, INSULT AND ANNOYANCE. . 

503. AVhoovcr tlircAtcns ftuothor with any injiuy to Jus person, 
CrioxM iaUmi. oi property, or to the person or re- 

dfttion. putation *01 any one m whom tlmt person is in¬ 

terested,' with intent to cause hlarra to that person 
or to cause that person to do any net wlitch he is not legally bound 
to do, or to omit to do any act which that person is legally entitled 
to do, as the moans of avoiding the oxccution of such threat,- com¬ 
mits criminal intimidation; 

Exphnation .—A threat to injure the reputation of any deceased 
person in whom the person threatened is interested, is within this 
section* 

/ • ILLUSTRATIOK; 

’ A, for the purpose of inducing B to desfetfrom prosecuting a civil suit, threateps 
ib burn B’s house. A is guilty of criminal Intimidotion, 

COMMENT. ■ 

Criminal intimidation is closely analogous' to extortion. In extortion, the 
immediate purpose is filthy lucre by obtaining money or money’s worth; in criminal 
intimidation, the immediate purpose is to induce the peraon threatened to do, or 
abstain holn doing, something which ho was not legally bound to’do or omit. 

Ingredients.—This section has the following essentials ^ 

1 . Threatening a person with any injury 

(t) to his person, reputation, or property; or 

(ti) to the person or reputation of any one in whom that person is 
interested. , 

2. The threat must he with intent 

(o) to cause alarm to that person, or 

(6) to cause that person to do any act which he is not legally bound to 
do as the means of avoiding the execution of such threat, or 

(c) to cause that person to omit to do any act which that person is 
legally entitled to do as the means of avoiding the execution oi such threat. 

1. * Threatens another with any injury to his person, reputation or prbpeny, 
etc.*—The gist of the offence is the effect which the threat is intended to^ have 
upon the mind of the person threatened, and it is equally clear that before it can 
have any effect upon his mind it must be either made to him by the person 
threatening or communicated to him in some way. The threat referred to in this 
section must be a threat communicated, or uttered with the intention of its 
communicated, to the person threatened for the purpose of influencing his mind. 

The question whether the threat amounts to a criminal intimidation or not, 
does not depend on the nerves of the individual threatened ; if it is such a threat 


* Ounga Chunder Sen T, Goar Ckunder, (18S8) 16 Cal. 671, 673. 
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if the tlfreat, though addressed to third parlies, was intended to reach the proseoutof 
as' the party threatened, ^ e.g., threat to a person’s pleader. ^ A communication 
a person that ho is going to take revenge by false complaints cannot amount to 
throat or criminal intimidation. A threat, in order to he indictable, must be ma^ 
vrith intent to cause alarm to the complainant.* To advise othbrs not to deal witi 
amanisaninjuriousact but it is not a threat and the harm caused is not to property 
already possessed by that man but rather to his opportunities of future gain. ® * 

, ‘Injury*’—Sec 8.44, supra. There can be no criminal intimidation where the injury 
•of which complaint is made is the hardship arising from a conventional punishment 
which a spiritual superior, acting in the exercise of his authority as regulated by 
the custom of the caste, is competent to inflict * The harm threatened must be 
illegal.^ A certain President of a self-constituted Arbitration Court caused ft 
notice to be issued over his signature to a certain person requesting the latter to'b6 
present on a g^ven date and arrange for amicable settlement of a certain claim. 
The notice concluded with the statement that If the defendant did not give nn 
answer (or file written statement) on that date, the suit would be decreed ex parti. 
It was held that a threat of a decree Is a threat of harm to an individual in hi? 
person, reputation or property. That the tribunal is incompetent to execute iti 
decree is immaterial. This section says nothing about the capacity of the porsoii 
maWng the threat to carry it into execution. Nor does the section say anything 
about the effect upon the person threatened, and whether or not the complainant 
knew that the notice was innocuous is equally immaterial. Under s. 44, injury 


in that the notice threatened the complainant with such a decree, it tbreatenwl tli 
•complainant with harm to be caused illegally. The acensed was, therefore, held 
guilty of the offence of criminal intimidation • 

• Person.’—That is, the individuality of a human b^ing; individual character 

■or station ; bodily form or substance. , 

‘ HepnUtSon.’—That is, credit, honour, character, goo<l name. • 

* Or to the person or repatstloa of any en« lo whom that person Is intercsted**_Xn 
•the case of injury to a third person in whom the person threatened is interested, 
i-ho injury should be to his person or reputation. Injury to the property only ox 
-the thinl person docs not come within the purview of the section, though injury 
to the property of the person threatened does. 

2. * Intent (o cause alarm to that person or to cause that penon to do any art 
which he is not legally hound to do, or to omit to do any act...as (he means of avoiding 
ithe...threat.’—The threat must bo with intent to cause alarm to that person or to- 
causc that person to do or omit to do any act as the means of avoiding the executiod* 
•of Fueh tbrvat. See s. 43 for tho meaning of ‘ legally bound to do.’ * 


* M. A XL 450, 

* (1S65) 1 I\>ir C22 : Pala*i Gounian. 
(IRW) 1 \\VirC53. 

* Sytd ilaiitmtd T. ^nrarUaii, (ISSS) S 
♦cr. UlLM. 

* (ron«4 Raeji TXcmmr, (IPOO) ! Boo. 
XL.JL&S. 

■ CItM Jfal.0.8.C146. 


• I tiya Saniara A’anwi'wAa Bharat* i 
Oanncwala, |1S83J C Med. SSI 

IWMM ' >'• <■*”• 

terieon. 18th Ida 




i.^w HI' rniMr*.. 


(fntp. x-Tii. 


‘ionr. 


0 A H Vs 8. 

Thresh of vcngcmcc.—A rotmtafifo wni pont to fetch to n Police Inspector eotno 
l^rsonn from vrlmm the loiter irishrA to motco innuirlM regortling on oflrncc. Wlilo 
the constnhtc won tolling two jy't^ons vith him, tfie nrrused came up ond threfttoned 
them [toll) nn<l the cntislnhlo with the IIcAtl Constntdr’p ven^jeancc, and os acon- 
ncquonco tho two jv’moiis refHsrtl to nccomponv thr ronsfnhle who hod to go with¬ 
out them. It WAS lirM that thoncnuM had ctifninitled this offence.* 

Threat of excommunteition.—Where the occuscti told tho complainant, a 
niemlH'r of their ca.stp, (hat hr eiioiihl givo up his field or else thftj would put hiia 
out of ca-sto, it was held that thlsoffenre wa« hot committci!.* 

Threat to hill « person.—Where the actusw] and Lis i>rotbcr havin" had a 
tinarrel, the former ran off an<I fetched a awortl, hot wa.s seized bp other persons 
and was disarmed and he tlicn ns.ierte<! Lis intention of kilUn;* liis brother if ho was 
lot ROi it was helcl llint the words ti^ed bv the necused could not bo construed into 
n threat within the meaning; of this aectfon.* 

Threat to get a person impriiontd.--Where tho accu.scd wont to tho complainant, 
A brother of an adult woman, and told him tliat ho hod come from the Government, 
and would pet him Rix months* imprisonment if ho did not let bis sister go, it was 

* **•* * * ‘ " -ranpotborscction.* 

' • hem implicated and 

• . • into bp parties to 

keep tho peace during J/oAomrm festit'ol), ho was hold to have committed this 
oGcnco, ® 

N Threat fo get a person dismissed.—Where tho accused held out a threat'of 
getting a Head Constable of poUco dismissed from Borneo, it was hold that this 
did amount to a threat of injury os was punishable under this section.® 

Threat to niin another by cases.—Whore tho accused who threatened to ruin 
the complainant by cases was conneted of criminal intimidation, it was held that 
tho conviction could not atand. Tho Court said that bad tho threat been to ruin 
the complainant by fatso cases, the offence would have been committed; but as 
the threat was to ruin Lira by cases, it could cot be assumed that bp cases was 
meant false cases. ^ A threat by a person, who was called upon to pap houso*tas 
Under a warrant for tho attachment of bis brother’s property, that ho would take 
legal steps, was hold to be not a threat of injury as defined in the Code.® 

,, Compelling a public servant by threats to draw up a false document.—Where 
the accused iu offering ro&istonco to a polico-oflicer compelled him to draw up a 
doGUmont to the effect that a scan hwas conducted and nothing incriminating was 
found it was held that they wore guilty of on offence under this section.* 

person informed about threatened injury to another must be intfirested in that 
other person.—Tho accused sent a fabricated petition to the Revenue Commissioner 
S T» * ' ■’ *h*i* ** n '•“’+nin Forest Officer were not removed else- 

.V.* ... f . that tho Commissioner had neither ofSciid 

• ■ . . . ... . It was held that, as tho person to whum 

x' • ■ . • ••• rested in the person threatened, the act 


1 Pur«Aol«m Vanamali'., (18%) Uarep. Cr. 
a 850, Cfr. R No. 18 of 1895. 

s A-lya Dhurma, (1870) Unrep. Cr. C. 37, 
Qr. R. I7th August 1870 ; FakirappOs (1882) 

. 'Onrep. Cr. C. 186, 

».i>(iiaBaffl.(18a2)P.B.No.45ofl882. . 
■ * Moroba Bhaalcryi, (1871) 8 • B. IL.C. 
<Cr.a)lOl. 

• //w«m, (1885) G A, W. N. 41. 


• Uticfa Ilanniant Dani, (1895) 2ft ^m. 94- 
’ Joicahif Paltal v. Parbhoo AHr, ( 1 %-/ 
30 CttL 418, 7 C. W. N. IIC : ChUhrapviit^^ 

T>- . -.v: \ w,.?- 4 , 23 . 
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intended and done by the accused did not amount to criminal intimidation.^ A 
threat to commit suicide is not within the section unless the other person be 
interested in the person making the threat.* 

504. Wlioever intentionally insults, ^ and thereby gives pro- 
intentionai ‘'^ocatiou to, any peKon, * intending or knowing 
jmn’t with' intent it to bc likcly that siicli provocation ^vilI cause 
him to break the public peace,* or to conimit auv 
0 e peace. Other oflencc, shall bc punished with imprison¬ 
ment of cither description for a term which may extend to two 
years, or wth fine, or with both. 

COMMENT; 

Object.—An imputation not defamatory may bo uttered in the h^^aring of the 
person who is the object of it, for the purpose of provoking that person to break 
the public peace. If so, it is punishable under tins section. Tho authors of the 
Code observe : “ There are many cases in which it is fit that unpleasant truth 
should bc told respecting an individual. But there is no case in which it is desirable 
that such truth should be told in such a way that the telling of it is a gross personal 
outrage. A person who has detected, or thinks that he has detected, a dishonest 
misrepresentation in a book has a right to expose it publicly. But ho cannot bo 
allowed to intrude into tho presence of the author of tho book,'and to tell him to 
his face that he is a liar. A person who knows tho mistress of a fomalo school to 
be a woman of infamous character deserves well of society if ho states what he 
knows. But he cannot bo allowed to follow ber through the streets calling her 
hy opprobrious aanacs, though be moyheohh to proycihaHi]) those Domes n'cro 
mented. A person who brings to notice the malversation of a public functionary 
deserves applause. But a person who bangs a public functionary in effigy at that 
functionary’s door, with an opprobrious label, does what cannot bo permitted, 
oven though every word on the label, and every imputation which the exhibition- 
was meant to convey, may bo perfectly true.”’ 

This section provides a remedy for using abusive and insulting language. * 

Sections 499 and 504.—The diHcrencc between on offence under a. D04 
and 8. 499 lies in tho fact that in the latter publication to the prosecutor alone is 
not sufficient, as such an imputation could not be said to harm the reputation'of 
the person ; but according to tho former this would bo a complete offence Section 
501 corresponds precisely with those cases m which, under the English law. defa¬ 
matory matter published to tho prosecutor alom would be indictable as libellous. 

Ingredients.—This section reouircs.— 

1 Intentional insult. 

2 The insult must be such as to give j»roi oration to the person insulted. 

3 Intention that such provocation should cause, or knowledge that auch 
pro%ocation was likely to cmusc, the person so insulted to break the puhhc peace 
or to commit any other offence 

1. * Intentionally insults.'—The word ‘ insult ’ signifies, to treat with offensive 
disre'ptH-t, to offer indicmty to Such insult may be inferred not merely from the 
words Used, but also from tbe tone and manner in which the words are apoken.* 
If tbe insult allege<l consisted of F{>oken words only, it would be essential that the 


* J/cmC'aA (I8s7) 11 llom. 57&. 

* .Vfci* /}*!*» T. i/Mt {1806) r. R. 

No. 100 of IRM iCI/IbIi (ISSI) 

Wfir (Snl KJn ) Stil 

* Koten,p 1R5. 


« J/igfr v. Jata-Jian Soi*. 

lian. flt-W) gCCsL CM. Ca. r. a. 
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slmll 1)0 punisliod with imprisonment wliich mav extend to 
two years, or with fine, or with lioth. 

Bxccjitjon.’^lk (Jogs not oinouut to an offence, vdthin the 
meaning ot this section, \v3icn tho person making, publishing oi 
czroiiiating any such sfcatciiieut, rumour or report has reasonable 
grounds for believing that such statement, rumour or report is true 
and makes, puhlislics or circulates it Avithont any sucli intent as 
aforesaid.* 


COMMENT; 

^ This section was substilntcd by Act IV of 1898. Tho Select Committee lo 
thoir Eoport said : *' Wo have insorted tho clauao proposed by tho Govornment, 
but wo have altered and enlarged the scope of the exception to the clause. No 
doubt I . . • . -red to Bto of a highly mischievous 

chatac .• * .'.•••• uuder which modern journalism 

and th I., ' ■* i ‘ ' ‘ icccssarily carried on, we think 

that when tho statement, rumour or report is published without any ertminaf 
intent, it is going too far to require tho person who published it to provo 
its actual truth. To require such proof might bo throwing an impossible burden 


sUivl; J.U u. uww W.AV w..— L... . * ’ ’ 

As the clause now stands, I tiunk, it need cause no apprehension to any sneaker or 
journalist who speaks in good faith. It must be borne in mind that the clause 
does not strike at mischievous and mendacious reports generally. It is aimed only 
at reports calculated to produce mutiny or to induce one section ol tho population 
to commit oSoncea against another. If a man takes upon himself fo circulate a 
report, be surely cannot complain if he is asked to show that his intentions were 
innocent and that he had reasonable grounds for believing tho report.*'* 

This section instead of being inserted in Chapter VII. which deals with oCecces 
relating to the Army and Navy, appears in this Chapter, apparently because the 
repealed section contained some of the provisions contained in the present section 
and was not limited to offences relating to the Army and Navy. 

I. 'Offence against the State,^—See Chapter VI, as. I2i**2Sd, A tea estate 
duffadar, who had recently returned from Nepal, circulated a report among the 
garden coolies that a war was impending between the British Government and 
-were stationed on the frontier, and that the coohes 


2. * Against the public tranquillity.*—See Chapter Vlll* ss. Ul-ldy. 

3. * Offence.*—See s. 40, supra, 

4. ‘Without any such intent as aforesaid/—If the statement, rurooM, or 
tTnf, ftnd fo T^ublishcd without any Buck intent as is specified ja cL (o;, W 


'* GazeUe of India, 1S98. Part VT, p. *■ ■ JHaniir, (JS9S)3 dV^. K. I. 

26. . . ' . 
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tin J'tatrmrnt, rxprr«<inn nr rnniin'*nt, a« nii;;lit fall witliin thr purview of tins 
section, it wn* ImM that he could not lx* convicted,* 

P n A C T IC K . 

Evidence.—Prove (1) that the ftccuscd roadc, pul)li‘he<l or circnlntctl the 
atatement. rumour, or report, in question. 

(2) That he did so with intent to c.au'e, or which was likely to cau.ie, some 
olTiccr, roldior, or sailor, to mutiny or otherwise «!isrcj:ard or fail in hisduty aseuch. 

(3) That such oflicer, or soldier, or Milor, helongcd to the Army or Nas’y of 
His Majesty, or to the Koval Indian Marine, or to the Impenal Service Troops. 

Or prove (1) ns above ; and 

(2) That he did so with intent to cause or which was likely to cause fear or 
alarm to the public or to some section of the public. 

(3) That the fear or alarm was such as micht imluee a jierson to commit an 
•offence against the State or the public tranquillity. 

Or prove (1) as above : and 

(2) That lie did so with intent to incite, or ttliidi was likely to incite, some 
•class or community of j>er«onsto rommit some nffene<* against some other clas-s or 
■community. 

Procedure.—N'ot cognisalde—Warrant—Not bailable—Not compoundnblc— 
Triable by Presidency Mnpi«larfe. or Jlapistnite of the first class. 

Sanction.—Previous sanction of fJovernment ix necessary for prosecution 
•under this section.* 

Charge.—I (nfljnr aiul oificr <•/ hereby charge you (nnnie o/ 

the aeeufcd) as follows •— 

That you, on or about the-ilayof-. at-, circulated a statement (or 

rumour, or report), to wit-. with intent (spcci/t/ the clause under tchich the act 

‘Coincj), and thereby committed an oflenec punishable under s. 505 of the Indian 
Penal Code and within ray cognizaucc. 

And I hereby direct that you be tried on the said charge. 

506. Whoever commits the oficiicc of criminal intimidation 
Ponhhment for puuishcd wUli impiisonment of either 

-criminal intimida- description for a tcrin wliich may extend to two 
years, or with fine, or ^^th both ; 

and if the tlircat be to c.ause death or grievous hurt, or to 
cause the destruction of any property by fire, or 
at*h or cuuso an ofTcDce punishable with death or 
gtiTTons hart, etl transportation, or with imprisonment for a term 
wliich may extend to seven years, or to impute 
unchastity to a woman, shall be punished ^vith impiisonment of 
■either description for a term which may extend to seven years, or 
with fine, or ivith both. 

COMMENTi 

This sfiction punishes the offence of criminal intimidation as defined in s. 603. 

PKACTICE. 

Evidence.—Prove (1) that the accused threatened some person. 

. * Gupta, (1924) 6 L. L. J. 162. 

* Criminnl ProcDdure Code, e. 198. See 


also Daifal, (1907) P. R. No. 8 of 1908. 
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in middle ot the tu‘gl\t» info the loom of the complninant, with whom he had 
jvroviona ncquftmlmico nml who «'#•«! to «ivnk to nnd give wn sumri 

to vi3ifor9> It wns ht-M (fmi tlm ofTonce not committed.» 

The nccu^etl followed in hii cArringo the complnlnftnt’g unmarried daughter 
ftt vonoua place*?, ond lauglicd and grinnnl nnd stnrrvl nt her while passing and 
fC(ws.Wng in hix carriage, ond afoo<? up in it nrul ahouted her name nndao on. The 
Magistrate convicted him undcMhin acction. On nppenl.the Uombay High Court, 
confirming the conviction, observed : ” AVo do not think it proper to drowsabtlo 
distinrtions to show that these nets do not amount to oiitragingthc modesty of a 

woman and *“ * ‘ ** ... * 

are trying 1 
to say that 

Magistrate 1ms taken an incorrect view of the acetion of fho Indian Penal Code 
under which the hcciised has been convicted and sentenced.”* Tlieso obecr^’ations 
were quoted with approval in a recent case in which the neensed, a University 
gfaduatOjflCnt by po.s/ totho complainant, an KngJish nurse, a fetter containing 
indecent overtures and suggesting that tho complainant should take certain 
action in order to show whether she accepted the tonns mentioned in the letter. 
Tho complainant went to tho rolico, andin consequence of what they did, the 
accused was found to bo tho person who had sent tho letter. It was held that 
in tho circumstances an inference arose that the accused intended to insult the 
modesty of tho complainant.* 


PRACTICE. 

Evidence,—Provo (1) that tho acensed uttered tho words, or made the gound 
or gestures, etc., in question. 

(2) That such word, sound, or gesture was intended by the accused to be 
heard or seen by some woman. 

(3) That ho thereby intended fo insviH tlic modesty of that woman.* 

Or prove— 

(1) That the accused intruded upon the privacy of some woman., 

(2) As (3) above. 

Procedure. —Not cognizable—^Warrant—Bailable—Compoundable when per^ 
mission is given by the Court before which tho prosecution it pending—Triable by 
Presidency Ma^trate, or Magistrate of the first class. . 

510. Wiioever, in a state of intoxication, appears in an)’ 
Mi.c»d»ct i» P'>Wie place, or in any place ^vlncll it is a ties- 
public by « druakea pass ih him to enterS and there condnets Jitroseii 
in such a manner as to cause annoyance to -any 
person^ shah be punished ^nth simple imprisonment for_ a term 
which may extend to twenty-four hours, or uith fine which may 
extend to ten rupees, or with both. 

C 0 M 51 E N T . 

... , .... . . V ..r 


arose from his own default, hut is answerable equally as if iie iiau ocuu, 


» PAins .3/nftamarf, (1008)5 Bow. L R. 18th J&nuary 1911, per Chandsvarkar 
firto Heaton, JJ. . .... » w 

*'jUoAower; JSassem flOlI) Cn- » Taral-J>aj Gupfa, (18-5) 28 Bom, L. 

tmnsl Appeal No. 451 of 1910, Ue^ded on 99, 8 Bom. Cr. C. 
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act was done, in the full possession of his faculties, a principle of lav which Is 
embodied in the familiar adage, qni peceat ebruis Imt sohixis. 

Under the Police Act* cases of drunkenness are often punished, and the pro¬ 
visions of this section are rarely applied. 

Ingredients.—This section requires two essentials 

1. Appearance of a person in a slate of intoxication in 

(i) any public place, or 

(li) any place which it is a trespass in him to enter, 

2. The person so appearing must have conducted himself in such a manner 

as to cJiiise annoyance to any person * 

1. ' In a state of Intoxication appears in any public place, or in any place which 
it is a trespass in him to enter.’—The person must be in a state of intoxication caused 
by liquor or other drinks or drugs. As to the meaning of ‘ public place,’ see s. 294 ; 
and as to ‘ trespass,’ see s. 411. 

2. * Conducts himself in such a manner as to cause annoyance to any person.’— 
Jlere intoxication is not made punishable. It Is only when a person appears, in a 
state of drunkenness, in a public place, as in a street, or goes to a place where he 
has no right to go, and cause.s annoyance to the people, that ho commits this 
offence. 

PRACTICE? 

Evidence.—Prove (1) that the accused appeared in some public place, or some 
place which it was a trespass in him to enter. 

(2) That he was then in a state of intoxication 

(3) That ho conducted himself in such a manner as to cause annoyance to 
poTRtm. 

Procedure.—Not cognizable—Warrant—Bailable—Not compoundahl^ 

Triable by any Magistrate—Triable summarily. 

A private citizen has the right to arrest under the common law any person 
as to whom there is reasonable apprehension that he would commit a breach of the 
peace. The accused, a Village Magistrate, arrested a man nho was very drunk 
and who had torn the sacred thread of a jicrson and had bit the accused in the foot. 
The accused was conneted under s. 341 for wrongful restraint. It was held, 
quashing the conviction, that there was ample justification for the accused, not as 
a Village Magistrate but ns a private citizen, to put a restraint upon the drunken 
and disorderly person who was not only threatening to commit a breach of the 
peace but was a danger to the other villagers.* 


' .\ct Vof 18G1.S. W(0) 


* ^Ma«Trrimi Ayyar, (1921) -14 M«d. 91.1. 
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OF ATrF.Mrl’,S TO COMMIT OFFE.SX’KS. 

511. Wliotivnr nUcnnit.s to commit an olTonce pimislmblc 

transjiorlntiou or imprison- 
icmpiins ic tflmniii o'p'it,' Or 10 ciuiso siicli nil olTeiice to bo com- 
oiirorej ptmi.i,«w<! mittcd,’ and in such attempt docs any act 
m'imflim'm'nu"" townrd.s tlic commission of the offence,* shall, 
ivhore no c.^ptess provi.sion i.s made* by this Code 
for tlio puni.slimcnt of such attempt, be punished nitli transporta¬ 
tion or impri.sonmcnt of any description provided for tlic offence, 
for a term of transportation or imprisonment nliich may extend 
to one-half of the longest term” provided for that offence, or with 
such fine as is provided for the offence, or with both. 

1U,USTBATI0SS, 

(а) A inftkos an attempt to steal Bomo jewels by brcafeiDg open o bos, and 
finds after so oj^cning the box that there is no jewel in it. He has done an.act 
towards the commission of theft, and fberofore is guilty under this section. 

(б) A mokes an attempt to pick the iK)ckct of Z by thrusting his hand into Z’s ‘ 
pocket, A fails in the ottoropt in consequence of Z’s having nothing in his pocket. 

A is guilty under this section. 

c 0 ani E N T. 

This is a general provision dealing with attempts to commit offences not made 
punishable by other specific sections. 

By s. lO of the'Indian Army fAraendmont) Act (XI of liflSj.Q similar pro- 
(3iaion is inserted in the Indian Army Act (VIH of l&ll) as s. 39-A. • •' 

^ Scope.—According to the Aiiobabad High Court this section does not apply 
to attempts to commit murder which arc fully and exclusively pro^’ided for by 
B. 307,* The Bombay High Court has, however, held otherwise.* The former Chief 
Court of the Punjab laid down that this section was in terms much wider than s. 307. 
Under the last-mentioned section the act done must be one capable of causing 
death, and it must also be the last proximate act necessary to constitute the com¬ 
pleted offence ; under this section the act may be any act in the course of the 
attempt towards the commission of the ofFenco, ® 

This section does not apply to cases of dacojty.^ - ■ 

Stages of a crime.-~In every crime, there w, first, intention to commit itj 
secondly, preparation to commit it; thirdly, attempt to commit it. lithe third 
stage, that is attempt, is successful, then the crime is complete. If the attempt 
fails the crime is not complete but the law punishes the person attempting the act^ 

An ‘ attempt ’ is made punishable, because er'ery ‘attempt,’ although it fails o* 
success, must create alarm, which of itself, is an injury, and the moral guilt of the 
offender is the same as if he had succeeded. Moral guilt must be united to 
in order to justify punishment; but as the injury is not as great as if the act had 
been committed, only half the punishment is awarded. ^ 

» j\’»VrfM(189I)I4An 38;TvMtt,(m7) * (lO(M)P. B. No. 50of lOM. 

20 All 143. * A’oovee, (18G7; 7 W. R. (Cr) 48. 

* Cuseidtj, (ISO?) 4 B. H. C. (Cr. C.) 17. • Uwngstone. 
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Even- attempt to commit a felony or mis<lotneaiiour is under common law a 
misdemeanour. 

An attenij)t to commit a crime is to be distinguished from an intention to 
commit it; and from preparation made for its commission.* 

1. Intention.—Intention is the direction of conduct towards the object 
chosen upon considering the motives which suggest the choice.* I3ut the law will 
not take notice of an intent without an net. * Jlere intention to commit ofTence, 
not followed by any act, cannot constitute an offence * Tlic " will is not to be 
taken for the deed unless there be some o.vtcmal net which shon s that progress has 
been made in the direction of it, or towards maturing and effecting it. Intention 
can only be proved by acts, as “ juries cannot look into the breast of criminals.” 

It is a rule laid down by Lord MansBcId that ” so long a| an act rests in bare 
intention it is not punishable by our laws: but immediately when an' act is done, 
the law judges, not only of the act done, but of the intent with which it is done; 
and if it is coupled with an unlawful and malicious intent, though the act itself 
■would otherwise have been innocent, the intent being criminal, the act becomes 
criminal and punishable.”* “ When a man is charged with doing an oCt (that is, 
a wrongful act without any legal justification), of winch the probable consequence 
maj- be lughlj- injurious, the intention is an inference of law resulting from the 
doing the act.”* 

Although there is uo presumption that a person intends what is merely a 
possible result of his action or a result which, though reasonably certain, is not 
known to him to be so, still it must be presumed that when a man voluntarily does 
an act knowing at the time that in the natural course of events a certain result will 
follow he intends to bring about that result.* 

2. Preparation,—-Preparation consists in devising or arranging the means 
Os wve&aurea uecessarv (or tho cotwmUrion o( tbe offence. Where a mam having 
a wife living, caused the banns of marriage between himself and a woman to be 
published, it was held that he could not be punished for an attempt to co mmi t 
bigamy, because the act of causing the publication of the banns of marriage was 
an act done in the preparation to marry, but did not amount to an attempt to 
marry. The accused might, before any ceremony of marriage was commenced, 
have willed not to carry out his criminal intention of marrying her. * The provisions 
of the section do not extend to make punbhablc as attempts acts done in the mere 
stage of preparation.* 

Preparation to commit an offence is punishable only when the preparation is 
to commit offences under s. 122 (waging war against the King-Emperor) and 6. 399 
(preparation to commit dacoity) 

Preparation may amount to an abetment.** But preparation of an offence 
which leads to nothing does not amount to an abetment under s. 109.** 

The question whether a certain act is merely one of preparation or onc commit¬ 
ted in the course of an attempt is a question of fact. * * 

Purchasing o! stamp paper.—Mere purchasing of a stamp paper in the name of 
the person whose name it was intended to forge, was held not to constitute an 
attempt.** But in a subsequent case, on similar facts, the same High Court has held 


‘ Pdergon. (1876) 1 All. 310, 317. 

* Stephen’s General View of the Criminal 
Lan of England, p. 69. (2nd Edo.) 

* Dugdalt, (1823) 1 E. & B. 433. 

* Babu, (1899) 1 Bom R. 678, 2i Bom. 
2S7. 

» Scofield, (HSt) Cald. 397, 403. 


|le0.pj »r (j. A, i*. 4u_. 


’ Lurman Raghunaik, (1902) 4 Bom. L. R. 

2sa 

* Peitrton sup.; padala Ventalaaami, 
(1881) 3 Mad. 4, 5. Soc ^nnietwon. (1902) 
25 Mad. 726. 

* ifa>n»run Choahtu, (1872) 4 W. P. 
46.4S. 

** See Padala I'enlafaMmt, sup- 
»* Saraf Bahadur, (1924) 1 0. W. X. 362. 

■** HacCrta, (1893) 15 Ap. 173. 

Ramgarun CAoi^y, nun. Se« Gulab 
SinoK (1916) 14 A. L. J. R. 65S. 




1110 


I.AW or eiiiMKs. 


[('IMF'. XXOf. 


Otherwise. jnstijjnted Z to pernoniilp C noil to ptjrchnse in C> nftme cfrtm'n 
Btnmj>c<l jmper, in ron'^eqnrncMjf which the vendor of thextampt'd pnprr endorsed 
C’ft nniitp on such jmwr <is the purchaser of jt. M acted with the intention that such 
inulorsement iniphl in' ii<ed nttninst Cin n jiiilicin! j>rofTefim;^. It was hel<l that 
t»-« ofTonce of fftliricating false evidence !m«l Ifcen netunny committed, and that M 
* ' '•-»«? nliet tinp the commissJon of aiirh ofTcnce. * The former 

' *■“*''*<: "Tlie endorsement of the ptamp- 

* may he assumed jt was the intention 

of the person ttJiu I-. « to nmice on the face of the stamp- 

paper. The ofTence of forpery nau t*... i not proceeded beyond the stage of 
preparation, hut in the case now Wfore the (‘ourt there had been an actua! fabrica¬ 
tion : somothinp had Wen done. It is true that no jiirHcial profeeding had been 
instituted, but the i>etitionera pleader is iinabh' to augeest any other object for 
which the false endorsement should have been procured. The petitioner had 
undoubtedly threatened Chatter Singh that he would make him pay R«. 50. He 
could not have carried out Ids threat without the intervention of the Court. The 
object of the endoraenmnt made by the venilor of a stamp is to afford proof of the 
person to whom it is sold, nn<I in suits hrowght an dactimcnts written on stamp- 
paper it is the usual course, when the execution of the document is denied, to advert 
to tho endorsement and to the stamp-vendor’s memory assi.stcd by the endorse¬ 
ment as evidence of the jieraon to whom the stamp was sold, and therefore as evid¬ 
ence of the probability that the d —“•‘r was made by the person by whom the 
paper was procured. * I do not so. •’ .* • • ' d accused should have 

been discharged. Hadthenointt m* * •• '■ ’‘i • .•'■"•'‘d 

guilty of tho oflfence of which the petitioner has tK-vj.v. ' * i '1 m 

that in the case before the Court thoovideiicc for the prosecution . •> -he 
inference that the petitioner procured the false endorsement for the purpwe of 
thereafter using it in a judicial proceeding, and consequently that the conviction 
is not open to tho objection taken to it.”* 

In another case, C, calling himself K, went to n stamp-vendor, accompanied 
by a man named Kalyan, and purchased from him in the name of K a stamped 
paper. The two men then went to a petition-writer, and C again ^ving his name 
as K, they asked the potition-writcr to write for them a bond for Ks. 50 payable 
by K to Kalyan. Tho petition-writer commenced to write tho bond, but, his 
suspicious having being aroused, did not finish it, but took C and KpIjTin to the 
nearest police-station. It was held that Kalyan was guilty of an attempt to 
commit tho oiTenco under s. 467, and C of abetment of tho said attempt.* 
Ramsarun’e case was distinguished on the ground that nothing was uTittenon the 


stamp-paper in that case, 

False flocuiaeDt-—In a case the Madras High Court arrived at the same conclu¬ 
sion as that in jRamsarun's case. The accused had conspired with other persons to 
prepare a document purporting to be a valuable security which he knew would bo a 
fal3odocument,antl bousedforthepurposesoffraud. Hoforthat end prepared a 
draft whieii ho was about to copy on an old stamp paper produced for the purpose, 
and applied to a witness to supply the Tefugu date corresponding to the-Enghsh date 
which the document was to contain. It was held that the accused had not pa^en 
beyond the stage of preparation, and was not guilt}^ of nn attempt to forge. Ihe 
Court, however, convicted him of abetment. ^ . 

'In a Calcutta case,’ a person dors for the printing of certain rceei^ # 

similar to those used by tho/' Company, and corrected the proofs of the 

same, it be’ ’s intention!' ' eeiptforms in order to commit a fraud. 

It was b e could nc, ed of an attempt to commit fo^ciy 

until K' omeact' ngoneof forms a false document, 

■ «v ' 

' Tor . . p. lOtt. 


(1894) 16 AH. 409. 
sami, (1881) 3 Mwl. 4. 
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that until a form had been converted into a document, all that was done consisted 
in mere preparation for the commission of an offence. Garth, C. J., said: " In 
mj" opinion, the printed form was not in itself a false document, and that it would 
not have become a false document, or part of a* document {accordinc to the 
definition in s 4G1), until the seal or signature of the Bengal Coal Company had 
been forged upon it, so as to make it appear that such seal or signature was that of 
the Bengal Coal Company The prisoner, therefore, would not be guilty of the 
offence of forgeiy* until the printed form had thus been converted into a false docn* 
ment; and for the same reason, I think that he would not he guiltv of an attempt 
to commit forger)’ until he had done some act towanls making one of the forms a 
false document. If. for instance, he had been caught in the act of writing the name 
of the Company upon the printed form, and had only completed a sincle letter of 
the name, 1 think that he would have been guilty of the offence charged, because... 

‘ the actual transaction would have commenced, which would have ended in the 
crime of forgery, if not interrupted.’ But as it was, all that he did consisted in 
mcro preparation for the commission of the crime lie was no more guilty of an 
attempt to commit forgery in having the forms printed, than he would have been 
of an attempt to commit burglary by having a false key made of the house where he 
intended to commit the offence ” Prinsep, J., said : “ The acts . .committed do 
not amount to an attempt, but at most only to a prep.iration to commit a forgery 
which might have proceeded no further.. There mu»t !)e something ‘ commenced 
which would haveended in the crime if not interrputed * "* The definition of 
‘ attempt' as given in the judgment in this case may be regarded ns overruled In 
view of later English decHions on the point * 

Penonatlon.—Whore tlic accu*ed was found carrying a jx)hce jacket iitider hi« 
arm with intent that it should l*o lielmved that he wn« a police con»tabIe, it was 
hold that he was not guilty under «. 171 as his act nmonnietl merely to preparation 
to commit the offence punishable under that section • 

OMalnlof » certllleate by tali* Where the accused hy fal«e statementa 

obtained a certificate entitling him to a refund of octroi duty but was arrested 
before he applied for the refund, it was hel<l that this amounted to a preparation 
only, for he might have torn up the certificate or changed his mind * 

AduUeratloa —A contractor for the supply of milk to a regimental hospital was 
found in the liospital comjxiund with nlnjut three gallons of stab* milk in his j^«en. 
eion going in the direction of the place where the cow* wers* al>out to l>e millefl, 
this milk l>eing in a can similar to tho«e m which th** ctiws ssere milke»l It was 
hold that Ills act «lid not amount to more than preparation • 

Proearlng poUon9U» droitoklU a penoa.—The arru»eft a*ked a natixe doctor to 
supply her ssitli roe<ltnne for the purpose of |*oisoning her son-in-law It was held 
that the offence comraitte<l was not an attempt to munler, as it was a mere art 
bv wav of preparation to commit an offenef and wa« not a trar.'artion whieli 
%\o«!ilha\e iier«-ssanh eii.le.1 in munler if not interrupted, but that siieJi art 
might Ik- belli to l>e an in«tiration b) the nati\e doctor to ale-t the arru.cil m 
the commission of nuinb-r. atvl with reference to s 1^5. rxpln 4. might lave 
Ikk-zj pijiji'bcil uDib-r s* 1 JTi and * 

AflnUohtrrtnc polioa Wlie-e a woman with a y»rw to i-oivsn her husbacd 
adminnlcrrKl to l.im a ^ub^taa^e which was harmles* and which could not in anr 
rircum'tanrc' tinnc ai>o.jl tis death, but wl Kh sl» l*fl'e>r.l to l-e |K>iK>n it was 


» Ah. ii'-'M • <.'*1 ivv iTT 

• it*--.'*) SI Q 11 n SST; r.-f. 
{tS'>S> IT O'X <"1. 

• .Ngsr..r aiuir.cis. 


• llsvr ) •. AU. 

• 1*. II. 

• (Ik-S) r. SI 

Is'S. 
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held that abe could-not be convicted under this section read \vitlj s. 328 ns the 
atomistr^ntion of the harmlosa substance was not an act towards tho administra¬ 
tion of tie poisonous suistonco. Her act vrbhh was complete in itself and not 
constituting an ofTonce could not constitute an attempt to commit an offence. ^ 

Amins oceselt wItt a weapon to Ml MotHer—ri,s acme!!, on quarreffing with 
the complainant, fetched a sword, but was seized and disarmed by others before 
he could rise it. Ho, howovor, a&sortcd, while under restraint, his intention of 
killing the complainant if he were let go. It was hold th&t fetching a sword was 
not an attempt under this section, since it was not an net of such an approximate 
nature as would amount to an attempt to commit murder or grievous hurt; there 
was, it may be conceded, a preparation towards the commission of some such 
offence, but mere preparation is not sufficient to complete the offence of attempt 
under 8. 511.. .It is quite possible that although the prisoner fetched the sword he 
might not after all have actually used it against tho complainant, who was his own 
brother.*' * Similarly, where the accused rmsed his knife in a threatening manner 
manifesting an intention to stab, but did not actually try to stab the com¬ 
plainant, it was held that tho act fell abort of an attempt to stab, * 

Suicide.—A woman ran to a well, stating that she would jump into it, and she 
was caught before she could reach it. The High Court in holding that she could 
not bo convicted of an attempt to commit suicide remarked : “ There is no doubt 
that tho accused intended to commit suicido, and that she prepared to carry out 
that intention and proceeded to tho well. She might have, however, still 
changed her mind, and she was caught before she did anything which might be 
regarSod as tho commencement of the offence.” ^ 

• ManJef'—A young Brahmin widow was confined of a child. Tho Chief 
Constable of Police, acting on information that the accused was about to kill tho 
baby, wont to search hex house with a number of men, and found her lying on tho 
first floor, and discovered on the second floor a living new-born child wrapped up in 
a cloth with a cooking pot turned over it. The Sessions Judge convicted the 
accus^ of attempt to murder. The High Court, on appeal, reversed the comictioa, 
on the ground that the evidence was insufficient to support it. ® 

—^The accused, with another boy, was seen by a policeman fo sit 
together on some doorsteps near a crowd, and when a woll-drcsaed person came up 
to see what was going on, one ol the accused made a sign to others, and two of 
thorn got up and followed the person into the crowd. One of them was seen to lift 
the tail of the coat'of that man, as if to ascertain if there waa anything in the 
pocket, but making no visible attempt to pick tho pocket, and to place a band 
against tho dress of a woman hut no actual attempt to insert that hand into the 
pocket was obser%’ed. They then returned to the doorstop and resumed their scats 
They repeated this two or three times. It was hold that this was not sufficient 
e%ddenco of an attempt to steal. * 

Houje-trespass.—A person, who went at night on the roof of tho house of anot her 
person with a stick and an instrument used for house-breaking, was held to bo guilty 
of house-trespass under a. 447, and not of an attempt to commit house-breaking 
by night.» Tho Court observed ; “ 3Icrc presence on tho roof of tho house cannot 
be construod into an attempt to commit an offence xmder a. 511. • .In to 

apply 6. 511, Indian Penal Code, it is necessary not merely that there should be an 
attempt to commit an offence, but likewise that an act was don© as such at^mp 
towards the commission of the offence. Mere passing on the roof of the house 


» Ml. Iltipixr Pnnl-i,, (1895) 9 C. P. L. P^ 
(Or.) 14. 

* PaM O&hS) P. It No 45 cf 18S2. 
fi«? aUo Shm. (1808) p n 18 rtf 1568. 

* Tka Da itt^, (IWi) ! U n. It. 204. 

* IVr J , m pnmaUa, 


1881) 8 5(ad. 5. fi. 

» CAima. (1871) 8 B. H. C. (Cr. C.) 10b 
• Tanlor, (1871) 25 L. T. 7.V 
» IfplMati, (1907) P. n. Ko. 15 ®/ If^- 
illowwl in Dfltcn Kfuin, (1919) 10 i*. >>• ** 
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cannot in any eonso bo termed an act towards tlic commission of the burglary. It 
is an act of approach towartls the house for the purpose of stealthily cficcting an 
entrance into the premises, hut can hanlly be said to exceed the limits of mere 
preparation. While on the roof tho aecused had yet time to make up his mind to 
roc^e or attempt an entrance acconling as ho found his oj>portunity or the state 
of vigilance inside tho premises. It cannot bo said that by his presence on the 
roof of tho house he had finally committed himself to committing tho offence of 
house-breaking." 

Cheating.—The forwarding of fictitious consignment notes by a Station Master 
was held merely to bo a preparation to commit tho offence of cheating, as it was 
not done in the attempt to cheat.* This view is not sound, though the decision 
is right as the accused was convicted of abetment. With the object of obtaining 
money under an insurance policy the accused had recourse to a fraudulent device 
in order to attract tho attention of passers-by and induce them to believe that ho 
had been assaulted, bound, and robbed by burglars. Owing to the intervention 
of the police, who discovered the fraud, no communication was made to the under¬ 
writers, nor was any claim made under tho policy. It was held that the accused 
could not bo convicted of an attempt to obtain money by false pretences. * 

Adultery—Preparation or prodding an opportunity is a stage of the proceeding 
short of attempt and is not punishable by law.* An opportunity was made for 
sexual intercourse by a married woman’s going to the accused’s shop. She was at 
once followed, and tho shop, as it were, besicgctl. It was held that the acts done 
amounted only to preparation and were not punishable ns an attempt to commit 
adultery. < The presence of a woman in the same room with the accused was 
held Insufficient to prove any attempt to commit adultery.® 

Kidnapping—The law allows focus p<rnitc«tia?, and wiUnotliold that a person 
has attempted a crime until he has passed beyond the stage of preparation.* An 
indirect preparation which does not amount to an act which can bo held to be a 
commencement of tho offence does not constitute either a principal offence or an 
attempt or abetment of the same A minor girl under the age of sixteen years was 
taken by accused Ko I, under tho direction of accused No. 2 from Sholapur to 
Tuljapur (m the Nizam’s territory) and there dedicated to goddess Amba, with 
intent or knowing it to be likely that the minor would bo used for the purpose of 
prostitution. It was held that the intention of either of the accused while they 
Were staying at Sholapur did not constitute any offence, and their removal with the 
girl to Tuljapur did not by itself constitute an abetment. Ranade, J., said : “In 
the present case, beyond tho more intention and indirect preparation, there was no 
distinct offence by way of instigating the act committed out of British India. Mere 
intention not followed by any act cannot constitute an offence, and an indirect 
preparation which does not amount to an act which can be held to be a commence¬ 
ment of the offence does not constitute either a principal offence or an attempt 
or abetment of the same.” ’ 

Rape-— Facts amount'ng to preparation only so far as a particular offence is 
concerned may independently amount to another offence under certain circum¬ 
stances In a case the accused was convicted by ^ ^ ’ 

to rape On appeal it was contended that the c’ 
establishing more than an indecent assault. 3Iol\ 


* Rnghunatk, (I8S0) Unn*n. CV. C. 470. 

5 nobtnton, [19151 2 K. B. 342 

* Paira ^<Jm. (1002) P. R. \o. 2-5 ot 1902 

* Ibid. 

» ahulam Mahomtd, (1879) P. R Xa 13 of 
UO 


1879. 

• Paiala renLatafnmi. (1881) 3 Jlad. 4. 

* BiLu, (1899) I Boifl. L. R 678. 681, 24 
Boiu. 287, 
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oa which wo oatortam any doubt in tbh c»so is whether the prisoner’s conduct 
affiounted to an attempt to commit rape. In Reg. v. Ihyil, ^ Patterson, in anm- 
ming ap. said‘ In order,to find tho prisoner guilty of an assault with intent to 
commit: a rape, you must be satisSod that tbo prwouer, whon Iio laid hold o{ the 
prosecutrix, not only desired to groti/y his passions upon her person, but that he 
mtend<^ to do so at all events, and notwithstanding any rcsiatanco on her part.' 
vVo believe that in this countryindcccnt assaults arc often magnified into attempts 
.at rape, and oven more often into rape itself ; and wo think that a conviction of an 
attempt at rape ought not to bo arrived at unless tho Court bo satisfied that the 
conduct of the accused indicated adeterraination to gratify his p.as8ious at ali events, 
and in apito of all resistanco. In the present case, having regard to tie medicaf 
evidence, and to the varj^ag atatomonta made at different times by tho complain¬ 
ant, we find it imposaiblo to place entire reliance upon her statement; and, as to 
the extent of the violence to which she was subjected, there is no evidence except 
her own statement. The Sessions Court has not believed her allegation that pene¬ 
tration took place, and has consequently refused to convict the prisoner of rape. 
We feel a similar hesitation in coming to tho conclusion, on the complainant’s 
unsupported statement, that the prisoner’s conduct amounted to an attempt to 
commit rape. He seems to have desisted before he was interrupted ; and no 
evidence has been given to show that the complainant’sperson showed marksof 
violence (while the Civil Surgeon’s evidence is to the contrary effect), nor that the 
elothes, either of the complainant’s or the prisoner’s showed any stains which 
would indicate to what point tho prisoner's criminality bad proceeded."® The 
conviction was mado under a. 35i. 

3. Attempt.—’ Attempt’ is tho direct movement towards the commission after 
the preparations are made.® An attempt to commit a crime must be something 
mow than mere preparation.® Acts remotely leading towards tho commission of 
the offence are not to he considered os attempts to commit it, but acts immediately 
connected with it arc,® The difference between more preparation and actual 
attempt to commit an offence consists chiefly in the greater degree of detormiDSfcion 
in ' attempt' as compared with ‘ preparation.’ ® 

"Attempt is an act done in part execution of a criatioa} design, nmountisgto 
mow than mere preparation, butfallingshort of actual consummation, and, possess¬ 
ing, except for failure to consummate, all the elements of the substantive crime; 
in other words, an attempt consists in the intent to commit a crime, combined with 
the doing of some act adapted to but falling short of its actual commission; it may 
coQsequontly be defined as that which if not prevented would have resulted in the 
full consummation of tho act attempted."’ 

Tho Calcutta High Court in Rtasai AH's case® laid down that a person could 
not be convicted of an attempt to commit an offence under this section unless the 
offence would have been committed if the attempt charged had succeeded, it 
based its decision on the observations of Cockburn, C. J., in Ji, v, M'Pfisfscn 
(mr., “ The word ’ attempt ’ clearly conveys with it the idea, that if the attempt had 
succeeded, the offence charged would have been committed and of Blackburn, 

J.. in n. V. Cheeseinan^° (r«., " If the octnal transaction has commenced whicn 
would have ended in the crime if not interrupted, there is clearly an attempt to 
commit tho crime ”). In Af’i’Acrson's case the accused was indicted for breabng 
and entering a dwelling house and atcaling therein certain goods. All those goods 
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had been Btoleu by Other persons before the accused entered the house; but there 
were other goods of the complainant which the accused might have stolen if he had 
not been interrupted. The jury acquitted the accused of the felony charged, but 
found him guilty of breaking and entering the dwelling-house of the complainant 
and attempting to steal his goods therein. It was held that the conviction was 
wrong. In Cheeseman's case the accused was entrusted by his master with some 
meat which was to be weighed out and delii'ered to a customer. Hy means of a 
false weight he kept back a part of the meat with intent to steal it; but the fraud 
was discovered before he had actually moved away with it. It was held that ho 
had committed an attempt to steal the meat. 3/’P^erro«‘s cure was followed in 
R. V. Collins * wherein Cockburn, C. J., again said : “ An attempt to commit felonv 
can only in jioint of law be made out where, if no interruption had taken place, tlio 
attempt could have been carried out successfully, so as to constitute the 
offence which the accused is charged with attempting to commit.” In this 
case the accused put his hand info the gown |>ocket of a lady with intent to 
steal what ho could find there ; but the pocket was empty and he could not steal 
anything. It was held that he could not be convicted of an attempt to steal. Hut 
Collins' case has been expressly overruled in It. v. liroirn* and It v. liinff, * which 
laydownthat in order to prove that an attempt tocommit a felony has been commit¬ 
ted, it is not necc.’tsury to prove that, had the attempt not been frustrated, fh^ 
felony would have been committed. In ProruVenv the arr»j«ed had pleaded guilty 
to an indictment charging him with having nlfempled tocommit unnatural nftenees 
with domestic fowls. In Ring's case the accu«ed were seen to burrs* on to the plat¬ 
form of n station just as a train was about to start: they did not go by that train, 
and separated on reaching the platform. On the arrival of the 8ticccc«ling tram, 
they crowded round and hustlo<i a woman nho was entenng n eompartnient, nm! 
one of them was seen endeavouring to find the j>orkrt of her dre«« It was held 
that they were guilty of an attempt to steal In Q. v iriibow*.* two Judges 
expressly say that they do not assent (olhe notion that o person cannot be eonvicte*! 
of an attempt to do that which the law saw he cannot ilo Howexer, in a ca«e* 
decided two years after limrn'sease, wo find the Calcutta High r<iurt re-afUrming 
its decision in Rmtat Alt's case The \icwof the Calcutta High Court is. therefore, 
not in accordance with the jiresont view of the English law. and, as it js b8«e«l on 
the authorities which are ei|'re.««ly overruled, it is no longer good law 

Tbo Allahabad High Court has not followrd Riasat Alt's rase It has remarked 
in Ranisarun's case* and MacCrea's case'* that the rulings of Eng!i«h Judges on the 
criminal law of England are inupplicalde to the inteq>rctation of the Ir^dian I’rnal 
Code, which tlic Courts in India mu't interpret on the fame prinrij>les of mterj-reta- 
tion as they would employ in the interpretation of any other Act of the legislature 
In the latter ca-'C A had olitained admini»tration to the mate of hi> brother H. and 
had caused n Government promis»orv note. Xo PTCt which 1<e!nnged to Jf, to be 
entered in the letters of administration a« part of the estate t.f the defrayed. T1 e 
note was in t lie |>os«e^<llon of the Controller-General and the accused JIacf'rea joineij 
A in an attempt to indiire that oflirer to iMiser it to him or to A letters were 
« nttrn lix the ac< use.] to that of?ir»-r but tl.e> wr-fc not rrlie«j on , ar.d tl e Judge 
directed the attention of tin- jun to the ari^ r«*njmittetl by th*- arrusrd in naVing 
use of tfie letter** «>f aifnnri*trtlion granted to ar.d in th»- prej aration of a 
M>-rallfsl ropx of tlic Jirt n«t« nr»c! iti. pn^luctioa l>efnre tf ^ Cltr Magistrate 
Tfie srlicme faded and the accusrd w as rot.sictrsi of in attemj t to cleat • 
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InK«iiunrim’«C(iM, Turner, "To conslituto then the offence of 

nttempt under this section, there mint Ire an net done with the intention of com- 
initting anoftence, nnd{or thcpurpoco of rommitting that ofleiicc, and it must 
he done in aUcmpliity the enininiasion of the oflence, 

, _Tno iffustratioiH of the oficnee of attempt as defined in this section arc 
gn cn in uic Code; bof fi AhJ iHtt.sti'Ation.'i of cnies in wbieJj tiie offence hos been 
coinmitteu. In each we find nti net doiiu with the intent of committing an otTcnco, 
luul immediately enabling the commission of thcolTence, although it was not an 
act which constituted a part ol the o/Teijcc; and in each ire find the intention of 
the person making the attempt was frustrated by circumstances independent 
of his own volition. 

“ h ron\ tho illustrations it may bo infer/ei) that the Ire/risJature did not mean 
that the act done must ho itself an ingredient (so to say) of the oflence attempted, 
and in this respect there npjwara to mo there is a noticeable difference between 
the definition given in tho soction under consideration and that given in section 3f)7. 
To convict a person of an attempt to murder under section 307 it must be shown 
tiiat he ha.s done some act witli such intention, that, if by that <icl he caused death, 
ho would bo guilty of murder under section 3D7, then the act necessary to constitute 
the attempt is an act which, if it had not /aWen ehoti of its object, wooH hare 
constituted the offence attempted. Similarly, to constitute an attempt under 
section 303, the act proved must bo an act which, had the results contemplated by 
tho door followed, would have completed tho offence attempted; whereas, under 
tho terms o! section 611, it is only necessary to prove an act done in the attempt 
tomrde the commission of the offence, and, as the illustrations show, an act in itself 
complete, and not falling short of its object, or failing to bring about the result 
anticipated by the doer. 

Tho citcumstances stated in tho illustrations to section 613, Indian Tcnal 
Code, would not ha.ro constituted attempts under the English law, and I cannot 
but think that they were introduced in order to show that the provisions of section 
611, Inc* T ; r*--*- d'""*—'"d *'' tA » wider range of eases 

than we ' • • ■ . * • . vw/' 

Xu ■* ‘ ' • • • •’ • ' y^Ii^osat Alt}, 

the learned Chief Justice appears to have acted upon Engbsh precedents, and those 
precedents, precedents of no modem date. So far as 1 am concerned, I feel myself 
unable to follow the English law, because there appears to me a wide difierence 
between the meaning of the word ‘ attempt * as understood by English lawyers 
in the phrase ‘ attempt to commit a felony,' and the word ‘ attempt * as actually 
defined in the Indian Penal Code...With all respect thereloie to tho learned 
T ^ iUr ~-o«. T’fc* Queen-Empress v. Eiasal Alt- 1 have no doubt 

. , ■ • • ■ lown by them is not a sound and eidiaustive 

. ■ . . ’ as used in 8. 611.” In this case no reference 

ia made to Q. v. Peterson,^ in which Pearson, J., followed the American rule that 
” an attempt can only be manifested by acts which would end in the consummation 
of the offence, but for the intervention of circumstances independent of the will of 
the party.” 

In a Bombav case ‘ attempt ’ has been defined as ”Bn intentional preparator) 
action which fails in object—which so fails through citcumstances independenf 
Af noTcrtn qoeks its accoinnlishmeDt.*** “IVhere a man does an intentiona 


external act, something tangible and ostensible o| winch tne jaw can k 
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an act showing progress towards the actual conamission of the ofTence. It does not 
matter that the progress is interrupted.* 

Stephen* 8 a 5 *s : “ An attempt to commita crime is an act done with intent 
to commit that crime, and forming part of a series of acts which would constitute 
its actual commission if it were pot interrupted. The point at which such a series 
of acts begin cannot be defined; but depends upon the circumstances of each parti- 
ular case.” Attempt is also defined as “ an act done in part execution of a cri¬ 
minal design, amounting to more than mere preparation, but falling short of actual 
consummation and possessing, except for failure to consummate, all the elements 
of the substantive crime.”* 

1. ‘ Offence punishable by this Code.'—This leaves untouched attempts 
to commit, or to cause to be committed, offences under special or local laws which 
are not also offences under the Code. No criminal liability can be incurred under the 
Code by an attempt to do an act which, if done, will not be an offence against the 
Code.4 

Impossible offence.—” An attempt... is possible, even when the offence attempted 
cannot be committed ; as when a person, intending to pick another person’s 
pocket, thrusts his hand into the pocket, but finds it empty. That such an act 
would amount to a criminal attempt, appears from the illustrations to section 511. 
But in doing such an act, the offender’s intention is to commit a complete offence, 
and his act only falls short of the offence by reason of an accidental circumstance 
which has prevented the completion of the offence . .It is possible to attempt to 
comnut an impossible theft, and so offend against the Code, because theft is itself 
an offence against the Code, and may, therefore, be attempted within the meaning 
of the Code.”* 

The tieiwi ol teeent English decisions, os already observed, is that it is not 
necessary that it should have been legally or physically possible for the offender to 
commit the full offence. • 

2. * With transportation or imprisonment.'—Offences punishable with death 
only, or fine only, are not contemplated by this section. 

3. ‘ To cause such an offence to be committed.'—This will include an attempt 
to abet an offence. So it has been held that it is not legally impossible to attempt 
the abetment of an offence—the abetment of an offence being itself an offence.’ 
A common form of such attempt is the soliciting of another to commit an offence. 
The act done towards the commission of the offence consists in the solici¬ 
tation itself. It will not affect the offence though the person solicited declines the 
persuasion. 

4. * Does any act towards the commission of the offence.'—In each of the two 
illustrations given under this section there is not merely an act done with the inten¬ 
tion to commit an offence, which act is unsuccessful because it could not possibly 
result in the completion of the offence, but an act is done ‘ towards the commission 
of the offence,’ that is to say, the offence remains incomplete only because something 


* Gantfh BaUrjnl ifodat, (IPOO) 12 Bora. 
L.R.2I. 

* Dij: of Cnm. L., Art. 50 (5th 

* I iJf .\m'Tic»n and IhipU'b EncjvJo- 
furdiA of I.aw, Vol III, p. 250 (2nd ^n.), 
whw wvrral drfimtions of ‘ attempt ’ are 
pven. 

* Manyrth Jiinji, (ISS7) 11 Bora. 370, 3S1 , 
Ba*foa.(l{>10)r. B. No 2 of 1911 

* IVr Bird»T»od. J., in ManjtsS Jitmjt, 
aup.. pp.S'^O.SSl; J/t iJ«p«ir/‘aaI-a.(1595) 9 
C. 1\ L1 B. (Ct.) 14, doe* not lajr down aound 
law. In that rase a wttman with a rirw to 
poi-ion her husband adrelmstrted to him a 


aabstance which waa harmless and which 
could not in any rirrunutances bring about 
hu death, but which the bclr-Tcd to be poison. 
It was held that »he could not he convicted 
under as. 511 and 32S at the arlminittration of 
the bannleas substance was not an act towards 
the administration of a poisonous substance ; 
and that her act whkh was comi^ete in itself 
and not constituting an offence, could not 
constitulo an attempt to cominit an offence. 

• frotrw. (16S9) 24 Q. B. D. 357; Rim. 
(1892) 17 Cox 491, Cl L J. (JL C) llii; 
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yet temains to be done, which the person intending to commit the ofjence ia unable 
tO'do by reason ob circumstancea independent of his own volition. • Thus, ia 
ill. {i7)-the act of brealdng open the box is done towards the commission of the theft 
of the jewels. The theft itself, tliat is the actual removal of the jewels, still remains 
to be done and it remains undone only because it turns out that there are no jewels 
to remove. In ill. {h) Z fails to comply with the essentials'of th*eft simply because 
there ia nothing in the pocket. 

T&lse 6vliea€$. —IVhen? the accused dug a hole intending to place salt in it, in 
order that the discovery of the salt might be used in evidence against the prosecutor 
in a judicial proceeding, it was held that he was guilty of an attempt to fabricate 
false ovideneo, because by digging the pit he did an net towards the commission 
of the offence.* 


Counterfeiting coin.—The accused with intent to coin counterfeit half dollars 
of Peru, caused to be made and procured in England dies necessary for the purpose 
of making such counterfeit coin, but which would not alone produce it, but the 
accused intended to procure the rest of the necessary apparatus for the purpose 
and with the intention of using the entire apparatus, when procured, ia making 
tho counterfeit coin. It was found that the accused intended to make only a few 
of the counterfeit coins in England by way of trying whether the apparatus would 
answer before sending it out to Peru to bo there used in making counterfeit coin. 
It was held that to make a few coins in England with the object stated would^ be to 
commit the offence of making counterfeitfordgn coin and that the jjrocuriiJg the 
dies was an act in furthcranco of tho criminal purpose sufBcicntly proximate to the 
offence. 2 . 

Unoatural offence.—The accused sent to H a letter with intent to incite H to 
coranut an unnatural offence. H was a boy at school and ho had rwexved two 
other letters from, tho accused which he had read, but be had not read the one on 
which the charge was framed and which he had handed over to the school author* 
ities. It was held that tho sending the letter proved'^ie attempt to incite, alpougli 
it might be doubtful whether it could be said to amowt to inciting or sofieitiag, 
inasmuch as H was not aware of its contents. ’ 


Bribery ,—IVhcre B, who was employed as a cletl/JiTjlio PenSion Departiuon , 
in an interview with A, who was an applicant fo*-as I ^ 

own influence in that department, and instancii/^jjppej^/v*® wbicn, by a • 
fluence, increased pensions had been obtained, that anyimng 

might be effected by pajTuent, aud, on tho overtui./ • ying rejected, 
declaring that A would rue and repent the rejection of it, it was held thaUhe oilcnc 
of attempting to obtain n bribe was consummated.* A person who 
gratification to a public servant is punishable under ss. IIC, ICl, and Dll. ^ 

Chralln,.—It "Toto a letter to the Currency Office at Calcutta, enclosins the 
halves of two Governrnont currency notes, etatin" ' other halves ™e . 

._J--takenforthor ihe value ol the notes. 

iiiry.aiscov amount ol the notes 

halves,! notes had been mth- 

sent 31 thi of cfaim to he W 

. the , the Currency Office 

of tho 

the C '• It was ; 

.off , ‘"i . *■ ' 

. to \ tition^r 

' to •'‘‘lop® 


and enquiring what steps 
The Currency Office havr 
had been paid to the ho' 
drawn from circulation 
up and returned to it. 
never contemplated pajT 
signe^t ’ ' retun. 

altbo* -no into 

of tl guil'. 

inde v- j *ain. 


’ .X w. p. i: 
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Rs. 530 containing t\To piccfs o{ waste paper* inlendinp to use tho receipt for the 
same os evidence of pnj-nient of Rs. 530 towards the liquidation of his debt to the 
complainant. It was held that the petitioner was guilty of an attempt to 
cheat,* 

The accused, having contracted to deliver a certain quantity of good cotton 
to tie complainant, delivered instead /oraccoptanco by the complainant a quantity 
of bad cotton, that is, cotton heavily adulterated with rubbish in such a manner 
that the fraud would bo likely to escape the ordinary inspection. Tho complain¬ 
ant’s agent, to whom delivery was offered, suspected tho character of the goods 
and dccIino<I to accept them. The accused were, on these facts, convicted of tho 
offence of attempting to cheat. On appeal they were acquitted hy the Sessions 
Judge on the ground that tho acts of the accuse<l did not amount to an attempt to 
cheat but only to a preparation for cheating. It was held, setting aside the order 
of acquittal, that there was a complete ease of an attempt to cheat, and the only 
■ '* ’ *••*. at on attempt and did not proceed to the 

I ■ ■ ■ " • * .fjjQ soughtto be cheated was cautious 

.■ ■ ,' • • ; • d did all they could to perfect their offence, 

that is to say, an overt act was begun which would have led to the finished offence, 
but for an interruption arising independently of the will of the accused, * A manu¬ 
factured spurious trinkets, and took them to N saying they were of gold (which 
they were not) and that they were stolen property (which was also not true) and 
that ho (A) did not like to sell them in the bazaar and asked him to buy. K did not 
buy, but A was arrested It was argued that no attempt to cheat bad been proved, 
because more had to be done by A, such as weighing the articles, etc , before wrong¬ 
ful loss would fall upon X. It was bold that the act of A amounted to an attempt 
to cheat. * The first accused ituurcd his paddy in certain godowns with three Fire 
j* • . “ • • ’ ‘ 'own, he first sent to the 

] • • • . • • • . subsequently presented 

.' • • • ■ • . . • • ■ • • 8 as to the quantity of 

paddy stored in the godowns and destroyed by the fire. It was held that the 
sendmg of the notices was an act of preparation but when tho accused followed up 
these notices with the actual claim papers, he committed himself to a representa¬ 
tion of fact which being false to his knowledge must be regarded as an overt act 
towards the commission of the offence of cheating— an act which had gone beyond 
the stage of preparation.^ The accused sent two anonymous letters to the 
complainant, a well-to-do JIahomedan purporting to come from the Deity at Kagore 
directing Him to pay certain sums of money to a person specified in the letters and 
threatening him with ruin and death from Divine displeasure if he failed to do so. 
He showed two more letters to tho complainant purporting to have been received 
by bim from the Nagore Deity wherem he was commanded to eiplain the serious 
situation and to receive Rs. 300 from the complainant and finally followed it up 
with a letter saymg that that was the last communication that the complainant 
would receive and that dire consequences would follow without further warning. 
Th ■ not believe the letters. 

If . • • .5 


accused informed an 

octroi superintendent that there were sixteen maunds of an article in a 
cart, whereas there were only six, and by this act he induced the super¬ 
intendent to grant him a refund of the duty on sixteen maunds of the 
article instead of six maunds, and where this was discovered before any 
money was paid to the accused; it was held that the accused was guilty 
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Melting sovereigns—TJie accused, a professional melter of gold and silver, was 
found near the heated furnace in his workshop with a crucible containing molten 
.x i—j He was. On thcsc facts, found guilty of the 
.■■■■■ • pis punishable under Rules 21-A and 28 of 

I I . ■ i.ules, 1D15. It was held that he was guilty 

of attempt to melt sovereigns for the only act that remained unperformed to com* 
plete the offence of melting the sovereigns was the final act of putting the sovereigns 
into the molten silver in the crucible.* 


Abduction.—Where the accused lifted a woman on her refusing to accompany 
them from the bed of her husband where she was sleeping on the roof of the house 
and on alarm being given dropped her there and made good their escape; it was 
held that the offence of abduction was not completed but the accused were guilty 
of an attempt to abduct her.- 


Act too remote.—The words * does any act towards the commission of the 
offence ’ must not be construed to include all acts, however remote, which tend 
towards the commission of the offence. The thing done may be too small or 
it may proceed too short a way towards the accomplishment of the offence for the 
law to notice it as an attempt (ride ills, to s. 307). “ It is difficult, and perhaps 
impossible, to lay down a clear and definite rule, to define what is, and what is 
not such an act done, in furtherance of a criminal intent, as will constitute an offence. 
3Iany acts, coupled with the intent, would not bo sufficient. For in.stanee. if a 
man intends to commit a murder, and is seen to walk towards the jdare of the 
contemplated scene, that would not be enough It has Ix^n laid down. ” ,\rts 
remotely leading towards the commission of the offence are not to !>« considered .S' 
attempts to commit it, but actsinirao<b.ately connected with it ari- *’* The fif t 
must be one immediately and directly tending to the exec uti*'n of flje jinncji'd 
crime, and committed by the prisoner under such circumstnmes that Ic’ In* r‘ 
power of carrying Ins intention into execution. Th««, it j» u suffirlent oven ei ‘ ■ 
render a |)erson liable to be found guilty of attenijUiiir !•> s'-t fif to u 
go to the stack, wdth the intention of setting fire to it, and hrht a Inrif'T f 
that purpose, but abandon** the attempt bemuse Jj«. find* that h" i' b-ir r ' 

In a village, incendiarism lia<! occurred oii several oec.-fio' . t - 
a ball of rag with a piece of burning charcoal within it Tl- C" i*»* ’ ' • 
was dbeovered to have a b.nll of that «le>.#fipti,,ti i* f* ■' 

contained burning charcoal It was heM, hut i,ol unanf'in !; * 
of an attempt to commit iiiischief hy fir**. tJ!os*T J r..., ■ • 

t.ained a piece of unlighted charcoal only. J ch'iuld 
lieon no sufficient commencement of eii> »,'•*-r-Jir I t—•• - • * 

of mischief by fire, and that the priMoier *,„|jt.j i i-. 
pi*rson who, inteniling to munler T’"*'"* *' ‘ . . 

ing him. liuvs a gun or |*oi«on sod 1 .-jr- — 

guou«, and not so immeiliat'dy 

punishable tinder s fill of t!i« iVn,’f,, . ? -'■i'-— - 

causing mi«chief by fir*-wt'— 

party carrying It bar! no oj'jrr^f* •• ^ 

going bIkiuI at uight -r-r*- j- — * .. .. . _ - 

misrhicf by fire. int*'i'i. • —- - — -i- - _ 

move towanl* lb*-• ••* ' 


* .t^« //««• 111'*- -- 

* / 

* IVr t. / f r_,-' 
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atternpt. ^ Mitter, Jon the other hand, said: “ The only fact proved against 
the prisoner is that he was apprehended with a ball of rag containing a piece of 
lighted charcoal in his possession; but this fact is no more consistent tvjth the 
intention of setting fire to a human dwelling than with that of setting fire to a stack 
of hay or to something else. There is not a particle of evidence on the record to 
show that the prisoner intended to destroy any particular object by fire, and in the 
absence of such evidence it is impossible to say that he intended to destroy a build¬ 
ing used as a human dwelling . . . The mere fact of being in possession' of a 
bail, like the one which was found with the prisoner, is by no means sufficient to 
warrant a conviction for attempting to cause mischief by fire. In orderto support 
a conviction for attempting to commit an offence of the nature described in s, 511, 
it is not only necessary that the prisoncrshould have done an overt act' towards 
the commission of the offence,* bat that the act itself should have been done ‘ in 
the attempt * to commit it. The Sessions Judge says that the very fact that the 
prisoner went out of his house with the ball which was found in lua possession, wa-? 
an overt act, ‘ towards the commission of the offence,’ but the question is, was 
there any attempt to commit a particular offence, and if so, was the act done ‘ in 
such attempt ’? I am of opinion, that both these questions ought to be answered 
in the negative. Suppose a man goes out of his house into the street with a loaded 
gun in his possession, and suppose even that there is evidence to show that he did so 
with the intention of shooting Z, If Z is not found in the street, or when found 
no attempt is made to shoot him either from fear or repentance, or from ony 
other cause, can it ho said that the man is guilty of attempting to murder Z t The 
going out of one’s house with a loaded gun and with the intention of shooting a 
particular individual might be in one sense considered as an act done towards the 
shooting of that individual; but so long as nothing further is done, so long as there 
is no attempt to shoot him, and no overt act done ‘ such attempt it is impossible 
to hold that there has been an attempt to murder. There can be no doubt that the 
man, who goes out of his house in such a manner and with such on intention, does 
an act which is highly reprehensible and improper, and the legislature might hove, 
if it thought fit, declared it punishable as an offence; but in tbc absence of such a 
declaration, it is not for us to say that the author of that act ought not to go 
unpunished ..The distinctions made by the legislature between the offences of 
‘ attempting to commit dacolty,’ ‘ making preparations for dacoity,’ and 
‘ assembling together for the purpose of coraraittinp decolty,’ .seem toaupport this 
view very strongly.”* . 

An act too remote, or quite foreign to the end proposed, or too amallfor 
law’s notice, creates no apparent danger and perturbation in the peaceful order o 
things, and therefore is not safficient in attempt.® But whore a person docs on 
act, the natural consequence of which is criminaUbut such consequence is prcvenc 
by extraneous causes, he is nevertheless to be taken to have intended tbaf t 
natural consequence of his act should result, that is to say, ho is to be consiucrc a 
having intended to commit the crime which would have resulted had he not WC 
prevented from completing his act. Where, therefore, in support of a conuc lo 
for attempting to discharge a loaded fire-arm with intent to do grievous ooc , 
harm, the evidence was that tKc accused had presented a loaded 
other person, but had been prevented from discharging it by a third peT8on, it^ ^ 
held that the accused intended to do that which he was prevented from 
and tliat there was sufficient evidence to support tim conviction- Siraua 
where the accused pointed at the prosecutor a revolver 
chambers with ball cartridges, but not in others, saying thathe woumfihoot • 
and he pulled the trigger of the revolver, but the hammer fell upon a eham 


* (IRijO) 3 It*-os. L. R. 
(A- Or. J.) », £«. 

* iJtttiop’* Nfw CVtmmAi l-«», Vol, I, 


. 730{athEda.) 

» (jsns) 17 CtlX 49-'. 
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whicli contflin(‘(l an cinjity rnrtridjjr ca«c, it trae licld that the accused could he 
convictM of attenii'linj; to di*cliarge n loaded arm Vfitli intent to murder.* Where 
the act* committc<l hy the accn«ed consisted in running after the complainant with 
an axe in his hand and raiding it to the ahoulder when about four foot-steps from 
the complainant, but before there was time to do anything further in pursuance 
of his purpose the axe was snatched out of the accused's hands, it was held that 
the accu'cd «a5 not guilty of an attempt to commit murder as neither of his 
acts could per rc have caused death, but that lie was guilty of an offence to cau«c 
grieroa-s hurt punishable under this section read with a. 326. • 

In Iiam*(trun's case,* Turner, J., said: “ I do not hold that the provisions 
of this section would ext^'nd to make punishable n.s attempts acts done m the mere 
stage of preparation. Althougli such acts arc doubtic.ss done towards the com¬ 
mission of the offence, they arc not done tn the oliempl to commit tho offence in the 
construction which I think should be put on the term * attempt ’ as used in tins 
section. I regard that term as here employed as indicating tho actual taking of 
tlio*c steps which lend immediately to the commission of the offence, although 
nothing l>c done, or omitted, which of itself U a necessary constitnent of the offence 
attempted." But in MacCrea's ease,* Knox, J., after remarking that Turner, J„ 
arrived at that conclusion not without some doubt, obscr>*es : " I do not hold, 
and have no hesitation in saying, that a. Oil was never meant to cover only the 
penultimate act towards completion of an offence and notacts precedent, if those 
acts are done in the course of the attempt to commit the offence, are done with 
the intent to oomnut it and done towards its commission. 

" It is no doubt most difficult to frame a satisfactory and exhaustive defi¬ 
nition which shell lay down for all cases where preparation to commit an offence 
ends and where atl^’mpt to commit that offence begins. The question is not one 
of mere proximity m time or place. Many offences can easily be conceived where, 
with all neccsssary preparations made, a long interval will still elapse between the 
hour when the attempt to commit the offence commences and the hour when it is 
completed. The offence of cheating and inducing delivery is an offence in point. 
The time that may elapse between tho moment when tho preparations made for 
Committing the fraud arc brought to bear upon the mind of the person to be deceiv¬ 
ed and the moment when ho yields to the deception practised upon him may boo 
very considerable interval of time. There may bo tho interposition of inquiries 
and other acta upon hb part Tho acts whereby those preparations may be brought 
to bear upon the mind may be several in point of number, and yet the first act after 
preparation completed will, if criminal in itself, be, beyond all doubt, equally an 
attempt with the ninety and ninth act in tho series. 

" Again, the attempt once begun and a criminal act done in pursuance of it 
towards the commbsion of the act attempted, does not cease to be a criminal 
attempt, in my opinion, because the person committing the offence does or may 
repent before the attempt is completed. The attempt to defraud a widow of valu¬ 
able security commenced by an act of criminal intimidation committed in such 
attempt and towards the fraud does not cease to bo an attempt because the perpe- 
tr.vtor repents and abstains from completing the attempt. 

" The question whether the act is an act of preparation or an act in the attempt 
and towards commission is a fact to be determined npon the evidence. It is in 
most cases a question for the jury to distinguish between an act before attempt 
has begun, an act after attempt begun, and towards commission of the offence 
attempted, and an act independent of the attempt altogether." 

Blair, J., also in the same case, remarks ** The definition of ‘attempt’ is 
conveyed in s. 511 . Indian Pena! Code.. .Itscema tome that that section uses the 


* Jaehson, (1890) 17 Cox 1(W. 

* J•Kioni)<H,(1901)P.R.^V30of low. 

* (I872)4N. W.P.40,48 


• (1893) 15 AIL 173,179. 

• Ibid, |v 181. 
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word ntti'iopt inn vory IftrjtORrn^e: toitnply tlmtsuclionfitt^Tiipt may 

f>o fiindo ujj of B ^.orjV.H of nciif, and that any «nf of f|jo 5 *’ flrff»donc toward*! 
comniisdon of the ofTmcp. that Kcoiidiicivr'to ilaromiiu-flion.iS j)»nwhaWe, 
ami. tho«/?h the Art docn nnt unr thr vronh, U ran mrnn notbmp: hut punishabk 
ns ftn nttempt. It dors not sny thnt the last not which would formthe final part 
of an attempt in the Inryrraimsp 15 the only art pimishahh i/oder the section, h 
says expressly that whosoever jn mieh attempt, obviously iisin" the word in the 
larger sense, tloes any act. etc., ehall lie piinishaide. The term ' any act’ excludes 
the notion that lliejfnof act ahort oI nrtual coinmi'!«ion is alone ptinishaWe, and 
the notion that any of the othep nets w'otild l»e without tfie range of this section is 
pfohah/y derived from the rufrnga in the JEnglish roses... , 

“ The difficulty with a. fil 1 might easily Jiave been removed by fwi^ing that 
n'hrrr in such an attempt, «<ing (he woof/iri the larger sense, any jK’rson does 
any ocf towards the commission of an offence he shall he held to have committed 
an ‘ attempt ’ within the mt'anhn of thissrtinn. That 1 iahr it> )>c the rra) 
meaning and tlrift of t lie section, rliffcrentiatinp m a marked manner the definition 
of ‘ attempt' in the Imlinii Peiml Code and the aeccjUed English doctrine." 

The liombay Ifiph Court, agreeing with the opinion of Kno.x, J., has held 
that this section < 1 ops not relate only to the pi'nultimatc act. but to all preceding 
acts if they were done with the intent to commit or fncditatc the commission of 
the act.* 

The Cahatta Jliph Court has, in an early case. > Joid down ; “ Jo order to 
support a conviction for attempting to commit an ofTence of the nature described 
in a. 511, ft is not only necessary that th© prisonershould bare done an overt act 
* towar<Is the commissjoii of the offence,* but that the act itself (that is the overt 
act) should have been done ‘ in the attempt ’ to commit >t (that is, the offence).” 

The former Chief Court of the PiiD)ab decided that from the piomcnt when 
an intention was formed to commit an offence, ^very net done which SflCiiitatcA 
fchecoinniis.sionof thcoiTonco, and which vas done with that object in view, Tfas, 
iuonc 8 cnse,anact<ioue towards the commission of the offence, but the doing of 
every such net did not constitute an attempt to commit the offence. It must in 
every case he a question depending upon the circumstances, whether a patticulat 
act done (with the requisite intention) towards the commission oi an offence was 
SttfUcicatly proximate to its commission to constitute on Attempt, or was so remote 
as to merely constitute preparation for its commission ® 

5. * Where no express provision « made by this Code.'—This 
not apply to cases of attempts made punishable by e.tpres.*! provision-'! of th® bo«e< 
The attempts apecJally provided ior are— 

Sec. 131, attempt to wage war against the Queen. , , 1 •„i. 

Sec. 124, attempt wrongf«ny to restrain the Govemor'Creneral and other h)e” 
officials with intent to induce or compel them to exercise or refrain from exercisiUo 
any of their lairfui powers. twf»r 

Sec. 125, attempt to wage war against the Governnicnt of an Asiatic low 
in nllianec or at neacc with the King. 

Sec . ' ■ •• ‘ ■' ■’ — 

Sec.' ■ . ■ • ■ gratification. 

Sec. 163, attempt to obtain a gratHicanouinuiv.vr v^.ruptordlcgal 
TO influence a public servant. . . • fl„p„re 

Sec. 163. attempt to obtain a gratification ior exercising personal intiuenc 
over a pubfic servant. ^ 

Sec. 196. corrupt attempt to use as true, evidence known to w tawc. 

_ » .ft.. .. itnprtvao U' Ji.STS 

* AfiaKt V*”fitfaL- I'uranil, (1000) 2 Bom. ' * ■ jfo. J® 

t n. tM!3.25 Ifom. 00. •* , (1025) 

* P,»r 5titter, 4., in tJayol Saiefi, (1869) B * 

B.'ng. U It. (A. Oi-. J.) 55,57. Sec Jlurjee ilttH 4 B. L. 4. »5. 
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Socs. 198 iiiid 200, corrupt attempt to use as true, a certificate or declaration 
known to Lc false in a material point. 

Sec. 213, attempt to obtain a gratification to screen an offender from jmnisli- 
nicnt. 

Secs. 239 and 240, attempt to induce a person to receive a counterfeit coin. 

.See. 241, attempt to induce a person to receive as genniiiD a counterfeit coin 
whicb, when tbo offender took it, be did not know to be counterfeit. 

Secs. 307 and 308, attempt to commit murder and culpable homicide. 

Sec. 309, attempt to commit suicide. 

Secs. 385, 387 and 389, attempt to jmt a person in fear of injury or accusation 
in order to commit extortion. 

Sec. 391, conjoint attempt of five or more persons to commit a robbery. 

Secs. 393, 394 and 398, attempt to commit robbery. 

Sec. ICO, attempt by one of many joint house-breakers by night to cause 
death or grievous hurt. 

6. * For a term of iransporta{ion...which may extend to one<haIf of the 
longest terra, etc.’—In calculating fractions of terms of punislimcnt, transportation 
for life shall be reckoned as equivalent to transportation for twenty years 
(s. 67). 

Section 75.—The offences wbtcb fall under this section must be punished 
entirely irrespective of s. 75. * Sec Comment on s. 75, p. Ill 

PRACTICE. 

Evidence.—Prove (1) tliat the accused attempted to commit some offence 
punishable with transportation or iinpnsomiicnt under tlie Indian Penal Code, or 
that he attempted to cause sucli offence to bo committed 

(2) That in such attempt he did some act towards the commission of that 
offence. 

The Court should be satisfied that the offender had in his mind the design to 
commit a certain offence, and that he had begun to move towards an o.tecution of 
his purpose : there must also be proof of some act, not of an ambiguous kind, but 
directly approximating to the commission of the offence. When the offender’s 
design is made manifest by any such act, it becomes an attempt cognizable as an 
offence, and punishable under this section. 

Procedure.—Same as for the offence attempted. 

Where an accused person has bc"!! indicted for committing any offenre the 
jury may find him not guilty of committing, but guilty of attemptiiur to commit, 
the offence under this .section * 

Punishment-— A was convicted of an attempt to commit rape, and was sentenced 
by the Judge to rigorous imprisonment for seven years, which he converted, under 
8. 59. to transportation for the same term It was held that, under 83.376 and 511 of 
the Indian Penal Coil-, a sentence of imjmsonment for the offence committed 
could not be for a longer term than five years, and such sentence could not be 
converted, under s 59. to transportation for a longer term * 

In the va«.e of a conviction of attempting to commit hou'c-breaking by ni'dit 
with intent to commit theft, a sentence of wlnjiping was annulled as being ille"al.< 

Chtrze*—The charge should make mention of this section and the section 
declaring the punishment for the offence attenijited to be committed,® 

It should run thus :— 


* /tAoroej. (IS'C.) 17 All. 123. 

* Crimintl IVewslure (’ode. b. 23S. 

* JtkHpfi MfriniH, (Isa's)! Renf. I. K. 
(A. CV. J.) 5,10 W. R. (Cr.) la 


* Ydla ralad Partkui, (ISOl) 3 P. U, (*. 

See the Uliippinz Act (iv’of 

» I W'.R.((Y.L) 11. 





APPENDIX. 


THE ELECTION OFFENCES AND INQUIltIKS ACT. 
(\ctNo. XXXIX or IMO). 


WitERKAS it isexpediont to provide for tho imnialimcnt of malpractices in con* 
uection ^rith election^, and to mako furtlicr provision for the conduct of inquiries 
in ropard to ihsputed elections to lepislutivc bodies constituted under tho Govern* 
ment'of India .Vet; It is hereby enacteil ns follows- 
PnELlMIXARY. 

r-hfirt till. an«l L (H This Act may be cnlled tho Indian Elections 
Oflencos and Inquiries Act, 1020 ; and 
(2) It extends to the whole of DritUh India. 

PABT I. 

Amendmevt Of Tin: Indian Penal Code a.vd Code ov 
C niMiNAL Procedure 


[The 

places] 


ameudmentrt m the Penal Code are introduced m the text 
PART If. 


at proper 


election inquiries and other matters. 

4 In this Part, unless there is nnvtbins reimKnaut In 

•fllljtlOIW .lx XX. 

the subject or context,— 

(o) *' cost.s " means all costs, charges and expenses of, or incidental to, an 


inquiry . 

(h) “ election ” means an election to either chamber of the Indian legislature 
or to a Legislative Council constituted under tho Government of India Act; 

(c) “ inquiry ” means on inquiry m respect of an election by Commissioners 
appointed for that purpose by the Governor-General, Governor or Lieutenant- 
Governor , 

(d) “ pleader ” means any person entitled to appear and plead for another 
in a Civil Court, and includes an advocate, a vakil, and an attorney of a Hi"h 
Court 

5 Commissioners appointed to hold an inquiry shall have the powers which 
Powers (,f com- vested in a Court under the Code of Civil Procedure, 
mwaioners. 1 908, when trying a suit in respect of the following matters 

(o) discoverj’ and inspection, 

(h) enforcing the attendance of witnessea, and requiring the deposit of their 
expenses, 



11^2 


».AW f>p rniMKH. 


liroiirrty in Ilrilisli Iiiiliu, nr jn nnuM,. any „(|,rr pnrsim Iiy llinrroi In 

Iiiiiinngot iifo or cnilio wrioin injury In |ini[«Tly in Driliil, Jnilin ; 
slmli, rvliotln-r nny cii.lniinii ili.ra „r iIik., n,it tain- jJnr.. nml whcllifr any injury 
to jioranii or )iroprrly Imr Imni nttiinlly rnuwil «r not, !,<• inroWinl n-itli tram- 
jiortation lor n Irrm wliicli may i-.t|pnil to (ivcniy yrnrs, (o wJiicii finr may Im 
nililfi!, or witii imiiriwnmmit tor n form tvliirh may cxtriid to acvrn years, to n'liicli 
fitjo tnay ho 

XOTK. 

Thu itPcUaij 8»t»ninnlift!ly tIM^ «t *. a the K^phwUc- Siut«Unn-'s 

.Wi, IR83 (40 47 Vic.a c. 3). 

T j}p iroftJ * fully 'lutl f«if * ftn«( dm * maliciously ' Wfatis 

ami withoiil justificatjim i.r I'xrmn or cUlm «f The |ft«pr aonl uci urs 

in »•», 219-220 a! the Ituliaii IVtial Cmh*. 

The ‘ usplusivu s«lnlahr»> ‘ n»'^vl it«»t Iks mir!, iv* t«* eiiahtn a jK'rsun by nmaat thereof afoite 
ssithout thn ahl of other aubntnnrrs, l«* caunci Oan^r to life or injurj’ to pn)|»*rly The term 
‘ PsploMs'c sulntAHco ■ include! any part of a«> a}>paratiu. machine, or implement intended t(» 
fus used or adopted fur cftiMing of nidiiif! m eauninj; any explMivo auUstance 

5. Any iJCwon who inakoa or knowingly hns in his posscftsion or unricr his 

control any explosive substtince, under such circumstances as 
mAms * pcflsoimWc suspicion that he is not making it 

expionxes under or does not have it in his possession or under his control for 
Ttanew?^ rfreum- ^ Jaxvful object, shall, unless he can show that he made ft or 
had it in his possession or under his control for a lawful 
object, bo punishable with transportation for a term xvbich may extend to four¬ 
teen years, to which fine may be added, or with imprisonment for a term which 
may extend to five years, to which fmo may be added. 

XOTE. 

Under this section it in not nece^-jaty to conic to nny more doFtuUo finding than tUat the 
iiccusod had poascasion ot tho explosive Hwhslancn under suvpicioux c 5 rcumstanc«!. * 

IVhoro a bomb was foun<I in the liouso of a person it wm held that U xvas not necessary for 
the prosecution to prove that tlw accused had hi'm«c{f placed the bomb at the place wher® it 
^vlw found ; that it was aulEcicnt to prove that »t was found there, and that it remained for the 
accused to rebut the legal inferoncs irhicb /ellowed under thra section. * 

6, Any person who by the supply of or solicitation for money, the pro¬ 

viding of pcoroiscs, the supply of materials, or iti any manner 
whatsoever, procures, counsels, aids, abets, or is accessory 
to, the commission of any offence under this Act shall ho 
punished xvith the punishment provided for the offence, 

7. No Court shall proceed to the trial ol any person lor 
^”■3^ offence against thi? Act except with the consent ^ of 
the Local Government or the Governor-General in Council. 

» Amnia tal llazra, Il9l5) 42 C.ir, 057. 957. 7 37. U T. 3U. [19H>1 3^- N. 77. 

* CAuLlnpall* Sartuifjya, (1919) 20 if. I* J. * Amar Sit/gh, (IDJO) I I* 173. 
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NOTH 

Whfrr A complftJnt file<l liyn KHlf-InHpolor nf IVIicc brforr th»’ Sub<I)i\uinnAl M*grt* 
tralr of »n offrnrp un<Jpr n. of tlio !’on*l Codo, And llio f*cU *li«rIo«f(| aI«o an offonco 
nndrr A. 4 (h) of (hi« Act of wlurh Ihr MAeUtrAlo miild nnl ifien (nkc cogniMnco for irant 
of thr roa«rnt of Gorrmmrnt nndrr a. ? of tho Act, And a romplAmt wa« iubnoqucntly 
filotl by the Suprrinfondent of Poliro, i»-5ih aucli ronaont obtAino<l, lioforc the Ad'iitional District 
MacKtritr, It WA4 held that tho latter had )i>r)*dictinn (n tAko rogniranco of the offence and that 
tho initiation and rontinnation of the procretlinira by him «crr legal nntnithatnnding that ho 
had not «ithdra«n the original caae to hia o*m file.* 

I. *CODjent.*—T7io consent underthi'a trrtion ahoaMatato hriefly fho farfa which coniti- 
tnte the oflenco and nuthoriio the trial of tho accnaeil perron upon thoae facU aa coaatituting, 
in the opninn of tho con«cnting authority, an olTenco under one or other aivtioaa of the Act It 
I’a for the Court to decide finally whether upon the facta atateil tn the onicr of consent a parti* 
ciilar offenco haa Iieen eommitlrd anil tho mere f.oet that tho consenting authority m of opinion 
that the facta coaatitnte an offence under one section of tho Act, w in itself no bar to a conaic* 
lion of the prraon upon the same fnela of another offence under another aection,* 

* LnUf Cinnifm C*n"d/t rilointtMri/. (IfUl) * (IfflD) P. R. Ko, 31 of 1019 

39 (M. 119. 



TIIK FIIOITIVE OPKEKDEUB ACT. 1881. 
-15 Vtc., c. COJ. 


Ax Act to ATiu-iul tht' r^w with r^sjtcct to Fugitive Oflendors in Her Majesty’s 
Owniumn’, ami /or other purpo-??^ connecte<l witli fhr friftlo/offenrlers. ’ ’ 

Ro it enacted hy the QuecnV Mo<t ExecHent Majesty, by and with the advice 
nnd consent of the fiOr<ls Spin'tunt and Tempoml, and Commons, in t?u> present 
Parijament assembled, and l»y the authority of the same, m follows; (that istosav), 
ShoTi title eltcd ns the Fugitive Offenders 

Art. 

PART I. 

liftHTn of ftifjiu’te*. 

Z. 'Where a person accused of having committed an offence {to which this 
L'abilit • of fu i **'^*^^ **^*''* applies) in one part of Her Majesty's domi* 

tivo to ho appw- tiions hns loft that part, such person (in this Act referred to oa 
Iwniioii and rsium- ^ fugitive from that part) if found in another part of Her 
Majesty’s dominions, shall be liable to be apprehended and 
returned in manner provided by this Act to the part from which he is a fugith'e. 

A fugitive may Ije so opprobended under an endorsed warrant or a provisional 
warrant. 


3. Where a warrant has been issued in one part of Her Majesty's dominions 

Undoes in g of apprehension of a fugitive from that part, any of the 

>vnw*Dt for appre- following authorities in another part of Her Sfnjesty's domi- 
henslon of fogitjvp. o„ whicli the fugitive is or is suspected 

to be ; {that is to say), 

(1) A jud^ of a superior court in such part; aaii 

(2) In the United Kingdom a Secretary of State and one of the mngistratea 
of the metropolitan police court in Bow Street; and 

(3) In a Britisli possession the governor of that possession, 

if satisfied that tlic warrant was iasued by some person havjng lawful authority 
to issue the uBine, may endorse auch warrant in manner provided by thh Act. 
the warrant so endorsed shall be a sufficient authority to apprehend the fugitive 
in the part of Her Slsjesty’s dominions in which it is endorsed, and bring him 
before a magistrate. 

4. A magistrate of any part of Her Majesty’s dominions may i.ssue a provi- 

PfovisJonnl mir- warrant for the apprehension of a fugitive who is or ^ 

rwit for ajiprshTO' suspected of being in or on his way to that part on such 
»ion of fogitivp. information, and under such circumstancos, as would in Ms 
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im 

opinion ju^tilyth*' o( n warrant if tlioofirnco of which the fugitivei» accused 
had Wn coininilted within hi«» jiiri^diction, nnil atich warrant may Ik* backed and 
executed ncconfinph 

A magistrate isauinp a provisjonaf watrunt shall forthwith send a report of 
the issue, together with the information or a certified copy thereof, if he is in the 
United Kingdom, to a Secretary of State, and if ho is in a Ilritish possession, to 
the (lovcmor of that possession, and tho Secretary of State or Governor may, if 
he think fit. discharge the jierson apprehended under such warrant. 

5. \ fugitive when apprehended aliall be brought before a magistrate, who 
(Ruhjeet to the provisions of this Act) slmll hear the case in the 

IVmlini; »ilh fu. , ■ i- *• i 

vhn) same manner and have toe same jurisdiction and powers, 

hendM. jj,, jj, (including the power to remand and admit 

to bail), as if the fugitive wore charged with an ofTcneo committed within his 
jurisdiction. 

If the endorseil warrant for the apprehension of the fugitive Is duly authenti* 
catfxl, and such evidence is produced ns (subject to the provisions of this Act) 
according to the law ordinarily administered by the magutrnte, raises a strong 
or probable ]>re«uniption that the fugitive committed the offence mentioned in 
the warrant, and that the offence is one to which this part of this Act applies, the 
magistrate shall commit tlic fugitive tojirison to await his return, and shall forth¬ 
with send a certificate of the committal and such report of the case os ho may 
think fit, if in the United Kingdom to a Secretary of State, and U in a British 
possession to the go\ ornor of that possession 

Where the magistrate commit.s the fugitive to jmsou he shall inform the 
fugitive that ho will not be surrendered until alter the expiration of fifteen days, 
and that he lias a right to apply for a writ of habeas corpus, or other like process. 

A fugitive apprehended on a provisional warrant may be from time to time 
remanded for such reasonable time not o\cee<ling seven days at any one time as 
under the circumstance.s seems requisite for the production of an endorsed warrant. 

6 Upon the expiration of fifteen days after a fugitive has been committed 

,, ... to prison to await his return, or if a writ of habeas corpus 

lleturn ot tiijutive ^ r' ■' 

ijy warrant or Other like (iroccss is issued with reference to such fugitive 

by a superior court, after the final decision of the court in the case, 

(1) if the fugitive is so committed in the United Kingdom, a Secretary of 
State; and 

(2) if the fugitive is so committed in a British possession, the governor of 
that possession, 

may, if he thinks it just, Iiy warrant under his hand, order that fugitive to he 
returned to the part ot Her Slajesty’s dominions from which he is a fugitive, and 
for that purpose to be delivered into the cnatody of the persons to whom the warrant 
is addressed, or some one or more of them, and to he held in custody, and conveyed 
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by sea or otherwiso to the said part of Her Majesty’s dominions^ to be dealt iirjfi) 
there indiio course of law as if ho had been there apprehended^ and such warrant 
shall be forthwith executed acoordinp to the icnor thcTcoi. 

The governor or other chief officer of any prison, on request of any person 
haring the custody of a fugitive under any such warrant, and on payment or tender 
of a reasonable amount for e^j^nnsea, shall receive sucli fugitive and detain him 
for such reasonable tinjc as may be requested by the said person for the purpose 
of the proper execution of the warrant. 


7. If a fugitive who, in pursuance of this part of this Act, has been com- 


Dwchar^ of per¬ 
son apprehended i( 
not returned within 
one Dtonth. 


niitted to jirison in any part of Her Majesty’s dominions to 
await his return, not conveyed out of that part within one 
month after such committal, a superior court, upon appH- 


‘ cation by or on behalf of the fugitive, and upon proof that 
reasonable notice of the intention to make such application has been given, if 
the said part is the United Kingdom to a Secretary of State, and if the said part is 
a British possession to the governor of the possession, may, unless sufficient cause 
is shown to the contrary, order the fugitive to be discharged out of custody, 

8. ‘Where a person accused of an offence and returned in pursuance of this 
part of this Act to any part of Her Majesty’s dominions, 
Sendinjr back of cither is not prosecuted for the said offence within sis months 
fid if not prosecuted after ms arrival in that part, or is acquitted ox the said offence, 
acquitted, then if that 2 >»rt is the United Kingdom a Secretary of State, 

and if that part is a British possession the Governor of that 
possession, may, if jje think fit, on the request, of such person, cause him to be sent 


back free of coat and with as little delay as possible to the part of Her Jinjosty’s 
dominions in or on his way to which he was apprehended. 

9, This part of this Act shall apply to the following offences, namely, to 

Oftenros to which treason and piracy, and to every offence, whether called felony, 

tfiH p,irt of Act misdemeanour, crime, or by any other name, which is tor the 
applfea. . being punishable in the part of Her Majesty’s dominions 


in which it was committed, either on indictment or information, hy imprisonment 
with hard labour for a term of twelve months or more, or by any greater punish¬ 
ment ; and for the purposes of this section, rigorous imprisonment, and any con¬ 
finement in a prison combined with labour, by whatever name it is called, shall bo 
deemed to he imprisonment with hard labour. 

This part of this Act shall apply to an offence notwithstanding that by the 
law of the part of Her Majesty’s dominions in or on his way to which the fugitx'"® 
is or is suspected of being it is not an offence, or not an offence to which thisp®’^ 
of this Act applies ; and all the prow-siona of this part of this Act, includiag tho^® 
relating to'a provisional warrant and fo a committal to prison, shall be constt'^ 
as if the offence were in such last-mentioned part of Her Majesty s dominions aa 
offence to which this part of this Act applies. 
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10. Vfhere it is made to appear to a superior Court that by reason of the 

trivial nature of the case, or by reason of the application for 
return of a fugitive not being made in good faith in the 

0 h a r g e fugitive interests of justice or otherwise, it would, having regard 
when case frivolous , -i. y , . . , . • 

or return unjust. to the distance, to the facahties for commumcation, and 

to all the circumstances of the case, bo unjust or oppressive 
or too severe a punishment to return the fugitive cither at all or until the expiration 
of a certain period, such court may discharge the fugitive, either absolutely or on 
bail, or order that ho shall not be returned until after tbe expiration of tbc period 
named in the order, or may make such other order in the promises as to the court 
seems just. 

11. In Ireland the Lord Lieutenant or Lords Justices or other chief governor 

Or governors of Ireland, also the chief secretary of such Lord 
U^t'cn*a Lieutenant may, as well as a Secretary of State, execute any 

Ireland. portion of the powers by this part of this Act vested in a 

Secretary of State. 


PART 11. 

InUr’Colonial Docking of Warrants, and Offences. 

(Application of part of Act.) 

12. Tins part ol tins Act sbali apply only ta Ibtw 
pftrt^of AcUo group groups of British possessions to which, by reason of thoif 
otherwise, it may seem expedient to Her 
Jlajcsty to apply the same. 

It shall be lawful for Her Jlajesty from time to time by Order in Council to 
direct that this part of this Act shall apply to the group of British possessions 
mentioned in the Order, and by the same or any subsequent Order to except certain 
offences from the application of this part of this Act, and to limit the application 
of this part of this Act by such conditions, exceptions, and qualifications as may he 
deemed expedient. 

Docking of Warrants. 


13. Whore in a British possession of a group to which this part of this Act 

^ . , appUes a warrant has been issued for the apprehension ol 

llivcking of one ‘ ^ 

British po««osaion of a person accused of an offence punishable by law in that 
o^'^rlmo possession, and such person is or is suspected of being in or 
on the way to another British possession of the same group, 
a magistrate in the last-mentioned possesrion, if satisfied that the warrant was 
issued by a person having lawful authority to issue the same, may endorse such 
warrant in manner pro\ided by this Act, and the warrant so endorsed shall be a 
sufficient authority to apprehend, aithin the jurisdiction of the endorsing magis¬ 
trate, tbe person named in the warrant, and bring him before the endorsing 
magistrate or some other magistrate in the same British possession. 

145 . 



llss 


tk\t OY C&IUEd. 


ii, Tho magistrato before whom a person bo apprehended-is brought, if he 
is satisfied that tho vrarraut 13 duly authenticated as directed 
tT^PpShondS'un- iisued by a person having lawful authority 

dor bacted wnrrflnt. to issno tho samo» and 13 satisfied on oath that the prisoner is 
tho person named or othorwiso described in the warrant, may 
order such prisoner to bo returned to tho Britishjjossession in which the warrant 
was issued, and for that purpose to bo delivered into the custody of the persons 
to whom the warrant is addressed, or any one or more of them, and to be held in 
custody and convoyed by eon or othcraiso into tho British possession in which 
the warrant was issued, there to be dealt with according to law ns if ho had been 
there apprcliendcd. Such order for return may be made b_y a warrant • under 
tlio hand of the magistrate making it, and may bo executed according to the 
tenor thereof. • . 

A magistrato shall, so far as is roqulsito for the exetcise ot tho powers of 
this section, have the same power, including the power to remand and admit to 
bail a prisoner, as he has in the case of a person apprehended imder a warrant 
issued by him. 


15. Where a person requited to give evidence on behalf of the prosecutor 
or defendant on a charge for an offence punishable by law 
Brithh^sse 8 Bion*ot in a British possession of a group to which this part of this 
i 33 ^d in applies, is or is suspected of being in or on his way to 
another ptwsoseion ■ any other British possession of the same group, a judge, 
of aame group. magistrate, or Other officer who would have lawful authority 

to issue a summons, requiring the attendance of such witness, if the witness 
were within his .jurisdiction, may issue a summons for the attendance of such 
witness, hnd a magislrate in any other British possession of the sarue group, if 
satisfied that the summons was issued by some judge, magistrate, or officer 
having lawful authority as aforesaid, may endorse the summons with his name; 
and the witness, on servico in that possession of the summons, so endorsed, and 
on payment or tender of a reasonable amount for his expenses, shall obey the 
summons, and in default shall be'liable to be tried and punished either in the 
possession in which he is served or in the possession in which the summons was 
issued, and shall be liable to the punishment imposed by the law of thepossession 
in which he is tried’for the failure'of a witneM to obey such a summons. The 
expression summons ” in this section includes any subpoena or other process 
for requiring the attendance of a witness. 


is. A magistrate in a British possession of ^ a group to which this part of 

. . , this Act applies, before'the endorsement in’'pursuance of 

iToTisjonal war- ri» • (anv 

rant ia group of ‘ this part of this Act of a warrant for the apprehension 01 
BriUflh possessions. pgj-gojj^ ^j^y issue a provisional warrant for the apprehension 
of that person, on such information and under such circumstances as 
would in his ’ opinion justify the issue of a warrant if the offence of 
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Such person is accused were an offence punishable by the law of the said possession, 
and had been committed within his jurisdiction, and such warrant may bo backed 
and executed accordingly; pro\'ided that a person arrested under such provisional 
warrant shall be discharged unless the original warrant is produced and endorsed 
within such reasonable time as may under the circumstances seem requisite. 

17. If a prisoner in a British possession whose return is authorised in pur* 

. suance of this part of this Act is not conveyed out of that 
Discb&rgo of pn* * •' 

soncr not retained possession within one month after the date of the warrant 

Ordering his return, a magistrate or a superior Court, upon 
tanra gronp. application by or on behalf of the prisoner, and upon proof 

that reasonable notice of the intention to make such application has been given 
to the person holding the warrant and to the chief officer of the police of such 
possession or of the province or town where the prisoner is in custody, may, unless 
sufficient cause is shown to the contrary, order such prisoner to be discharged out 
of custody. 

Any order or refusal to make an order of discharge by a magistrate under 
this section shall be subject to appeal to a superior court. 

18. Where a prisoner accused of an oSeuce is returned in pursuance of this 

part of this Act to a British possession, and cither is not 

SeDding back oi * . . 

ptUooer not ptose* prosecuted (or the said offence withm six months after hU 

^‘rrival in that possession or is acquitted of the said offence, 
came groop. the governor of that possession, if he thinks fit, may, on the 

requisition of such person, cause him to be sent back, free of cost, and with as little 
delay as possible, to the British possession in or on his way to which he was appre¬ 
hended. 


19. Wheretheretumofaprisonerissoughtororderedunderthispart ofthis 

Refusal to return ^ made to appear to a magistrate or to a superior 

prisoner where court that by reason of the trivial nature of the case, or by 
reason of the application for the return of such prisoner not 
being made in good faith m theinterestsof justice or otherwise, it would, having 
regard to the distance, to the facilities of communication, and to all the circum¬ 
stances of the case, be unjust or oppressive, or too severe a punishment, to return 
the prisoner either at all or until the expiration of a certain period, the court 
or magistrate may discharge the prisoner either absolntely or on bail, or order 
that he shall not be returned until after the expiration of the period named in 
the order, or may make such other order in the premises as to the magistrate or 
court seems just. 

Any order or refusal to make an order of distbarge by a magistrate under 
this section shall be subject to an appeal to a superior court. 
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Trial, etc,, of Offentrm, 

20 . Whvtv. two 3iMii-.Ii inysHcssions ntljoin, n person accused of an oSencu 

^' 0 "'«.i(tcd on or within the dUtnnee of five hmM ;ranls 
r-Ih common boundary- of aucli jwsst-ssions may be 

^ ^I^Ptchendodi tried, and punished in either of Buch possessions, 

2 1. Wliorc nn ofFcnco is committed on a person or in respect of any property 

Uffoiiccw com- carriage, cart, or vehicle whatsoever employed 

tuUtcd on joumoy in a journey, or on board any vessel whatsoever employed 
JwtflTOH tyro Sritiih • • j i • , , . . , . 

\xK6c«.iona. “ navigaoio nver, late, canal, or inland imMgatiou, the 

person accused of auch offence may be tried in any British 
possession through a part of which such cafringe, cart, vehicle, or vessel passed 
in tho course of the journey or voyage during which the offence was committed; 
and whore'the side, bauk, centre, or other part of tho road, river, fake, canal, or 
inland navigation along which tho carriage, cart, vehicle, or vessel passed in the 
course of such journey or voyage is the boundnryof any British possession, a person 
may bo tried for such offence in any British possession of which it is the boundary: 

Provided that nothing in this section shall authorise the trial for such offence 
of a person who is not a British subject, wber® it is not sitovrn that the offence was 
committed in a British possession. 

22. A person accused of the offenco (under whatever name it is known) 

^ , of swearing or maldnc any false deposition, or of giving br 

Tnal o! oflence of , , . . , , ,, ... , 

taisB sweating or fabricating any false evidence, forth© purposes of this Act> 

may bo tried either in th© part of Her Majesty’s dominions in 
which BucU deposition or evidence is used, or in the part in 
which the same was sworn, made, given, or fabricated, as the justice of tie case 
may require. 

23. Where any part of this Act provides for th©*' place of trial of a person 
. f ' accused of anoffence, that offence ehall^ for all purposes of 

ptoTwionaTto^iriaS and incidental to the apprehension, trial,'arid punwhiiieiit 
person, and of ood incidental to, any proceedings 
• ’ ' and matters preliminaiy, incidental to, or consegnentiU 

thereon, and of and incidental to the jurisdiction of any court, constable; or officer 
irith reference to such offence, and to any person accused of each offence, ho doomed 
to have been committed in any place in wbidi tho person accused of the offence can 
be tried for it; and’ such person may be punished in accordance with the 
Courts (Colonial) Jurisdiction Act, 1874. 

24. Where a warrant for the apprcheasioa of a person accused of an offence 

has been endorsed jnpursuance of any part of this Act in any. 

^oa qI icarch donunions, or where any part of the 

warraat. ^ . .j «rt 

Act provides lor the place of trial of a person acensea oi » 
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offence, every court and magistrate of the part in which the warrant is endorsed 
or the person accused of the offence can be tried shall have the same power of 
issuinga warrantto search for any property alleged to be stolen or to be otherwise 
Unlawfully taken or obtained by such person, or otherwise to be the subject of such 
offence, as that court or magistrate would have if the property had been stolen or 
otherwise unlawfully taken or obtained, or the offence had been committed wholly 
within the jurisdiction of such court or magistrate. 

25. Where a person is in legal custody in a British possession either in pur- 

^ ^ ^ _ suance of this Act or otherwise, and such person is required 

Boncr™by*8ea fo be removed in custody to another place in or belonging 

another to the same British possession, sueb person, if removed by sea 

in a vessel belonging toller Majesty or ony of Her Majesty's 
subjects, shall be deemed to continue in legal custody until he reaches the 
place to which he is required to bo removed; and the provisions of this Act with 
respect to the re-taking of a prisoner who has escaped, and with respect 
to the trial and punishment of a person guilty of the offence of escaping or attempt¬ 
ing to escape, or aiding or attempting to aid a prisoner to escape, shall apply to the 
case of a prisoner escaping while being lawfully removed as oforesaid, in like 
manner as if ho were being removed in pursuance of a warrant endors'^d in 
pursuance of this Act. 

PART IV. 
surmniEKTAL. 

TTorronts o»id E$caj<. 

26. An endorsement of a warrant in pursuance of this Act shall be signe^l 

by the authority endorsing the same, and shall authorise 
Endonemeni of all or any of the persons named in the endorsement, and of 
wiirrant. persons to whom the warrant was originally directed, 

and also every constable, to execute the warrant within the part of If^r >rajwty’« 
dominions or place within which such endorsement is by this Act made a suflicient 
authority, hy apprehending the person named in it, and bringing him before eom** 
magistrate in the said part or place.whether the mairi«.trate named in the endorse¬ 
ment or some other. 

For the purposes of this Act e\ery warrant, summons, BubjKrna, and process, 
and everv endorsement made in pursuance of thu Act tlereoa, shall remain in 
force, not\eithstandinc that the j'ci'on signins tie warrant or such e.'idofiemect 
dies or cfvases to liold ofTire 

27 Where a fugitive or pnvjner is actl.ori«ed to l>e rctume*! to any part 
a.n<T->-fcnrr i.'S Majesty’s dominions in pursuance of Part One or 

fuFiM»r. wii. p*rt Two of this Act, such fugitive or pri‘or.er mar be sen* 
thither in any ship l-e!onring to Her Majr-ty or to anv of 
Hrr subjecta. For the purpose aforesaid, the authority signing the warrant 
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for tho roturn may order the mnsfer of any stop f»oIongmR to nny stilijcct ol Her 
Hfnjosty bonml to the Sfttd part of Her SfAjosty^s dominions to rccoivo and afford 
ft pnsRftgo and Btibsistcnco during; the voyagotosjiclj furtive or prisoner, and ioihe 
porBon having him in custody, nnd to the witnesses, so that such master bo not 
TO(imrcd to roccivo more than one lugitivo or prisoner for every hundred tons of 
his ship’s regisferwi tonnage, or moro than one witness for every fifty tons of such 
tonnage. 

, The said authority shall endorse or cause to bo endorsed upon the agreement 
of tho ship such particulars with respect to Any fugitive prisoner or witnew sent 
in her as tho Board of Trade from time to time require. Every such master shall, 
on his ship’s arrival in the said part of Ifor Jrajeaty’s dominions, cause such fugitive 
or prisoner, if he Is not in the custody of any person, to ho given into the custody 
of some constable, there to he dealt with according to law. 

Every master who foils on payment or tender of a reasonable amount lor 
expenses to comply with an order rnado in pursuance of this section, or to cause a 
fugitive or prisoner committed to his charge to bo given into custody as required 
by this section, shall bo liable on summary conviction to a fine not exceeding fifty 
pounds, which may he recovered in any part of Her ^^ajeaty'8 dominions in like 
manner as a penalty of tho same amount under tho ^fcrchant Shipping Act, 1854, 
and tho Acts amending the same. ' .... 

28. If ft prisoner escape, by broach of prison or otherwise, out of the custody 

of a person .acting under a warrant issued or endorsed in 

Escape of pri^onpr pursuance of this Act, ho may here-taken in the same manner 
from cvwtouy. ... . ^ 

as a person accused of a crime against the law of that part 

of Her Hajesty's dominionfi to which ho escapes may be rc-faken upon an escape. 

-4 person guiUx o! the oSesec ol cseepms or ol attempting to escape^ ot of 
aiding or attempting to aid a prisoner to escape, by breach of prison'or otherwise, 
from custody under any warrant issued or endorsed in pursuance-of this Act, 
may be tried in any of the fohowing parts of Her ilfajcsfy’s dominions,'aflmcJy, 
the part to wWch and the part from which the prisoner is being removed,-and 
the part in which tho prisoner escapes and the part in which the offender is found. 

.Evidence. 

29. A magistrate may take depositions for the purposes of this'Act in the 

Depositions to be absence ol a person accused of an offence in like manner 

•evidenro, and auth- might tako the same if such person wore present and 

entication of dopo- ® . 

sitioQsand^rranta. accused of the offcuco before him. 

Depositions (whetlier taken in tie absooo® ol the lagitive or otherwise) oni 
copies thereof, and official certificates of or judicial documents stating facts, may, 
if duly authenticated, he received in evidence in proceedings under this Act. 

- Provided that nothing- in this Act shall aufhorfse'the .reception ol.ony such- 
depositions, copies, certificates, or documents in evidence against ft person upon 
his trial for an offence. 
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Warrants and depositiona, and copies thereof, and official certificatea of or 
judicial documents stating facta, shall he deemed duly authenticated for the pur¬ 
poses of this Act if they aro authenticated in manner provided for the time being 
by laTT, or if they purport to be signed by or authcnticattd by the signature of 
a judge, raagistratf, or officer of the part of Her Majesty’s dominions in which 
the same arc issued, taken, or made, and are authenticated either by the oath of 
some witness, or by being sealed with the official seal of a Sccrotry of State, or 
with the public seal of a British possession, or with the official seal of a Governor 
of a British possession, or of a Colonial Secretary, or of some Secretary or minister 
administering a department of the Government of a British possession 

And all courts and magistrates shall take judicial notice of every such seal 
as is in this section mentioned, and shall admit in evidence without further proof 
the documents authenticated hy it. 


MucetlanewSy 

l*rov» 5 l<m 4 s to jurisdiction under Part One of this Act to 

exercise o! jurisdie- hear a case and commit a fugitive to prison to await his return 
Uon br Magistrate* , , .3 

’ shall be e.x:ercisea,— 

(1) In England, by a chief magistrate of the metropolitan police courts or 
one of the other magistrates of the metropolitan police court at Bow Street; and 

(2) In Scotland, by the sheriff or sheriff substitute of the country of Edin- 
oiiigh *, and 

(3) In Ireland, by one of the police magistrates of the Dublin metropolitan 
police district; and 

(4) In a Bcitiab possession, by any judge, justice of the peace, or other officer 
having the like jurisdiction as one of the magistrates of the metropolitan police 
court in Bow Street, or by such other court, judge, or magistrate as may be from 
time to time provided by an Act or ordinance passed by the legislature of that 
possession. 

If a fugitive is apprehended and brought before a magistrate who has no 
power to exercise the jurisdiction under this Act in respect of that fugitive, that 
magistrate shall order the fugitive to be brought before some magistrate having 
that jurisdiction, and such order shall be obeyed. 

31. It shall be lawful for Her Majesty in Council from time to time to make 

Orders for the purposes of this Act, and to lovoko and vary 
Power as to mak- j, * 

mg and revocation ®ny fo made, and every Order so made shall, while it 

0 ! Orders m Conn- jg jjj force, have the same effect as if it were enacted in this 
Act. 

An Order in Council made for the purposes of this Act shall be laid before 
Parliament 'as soon as may be after it is made if Parliament is'then’ in ^ssion, or 
if not, as soon as may be after the commencement of the then next session of 
Parliament. 
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Tovree at 

turn at Ilrillilj 9« ». >» , . , _ . . 

to piw* w^wlftturo of it British p6ss#'«ion pass aay 

‘"''' M oriliBoaftt- 

OHoct tn» Act. 

, (J) I’of (Jofining t !)0 offcaow <oimni««(l in Hnt po<wiion to vhich ihU Art ■ 
or fifty part thereof t« to «pp!)'; or 

(2) Fot detetminmp (in, Court, jnil^to, rassirtriHo, officer, or person ty wlom 
ond (iio manner in 'rMdi nny jurisilirtion or i>ower under this Ad. is to lio cictciscd; 

Of 


(3) For pajmout o{ tho coMs Incwrreil in roturnin;: a f{i;rit}vn or a pwon^r, 
or in sending him hach i{ not prosooutwl or U ftcijuUtcd or oth^r 1 vj 3 e, intheeie- 
oution oi this Act} or 

(4) Ip Rtty manner for t)io CArryng of {his Act or any part thereof into eiTpct 
in that possession, 

it shoJ] he Jnirful /or Jfor Afajesiy Uy Ortler in Council to direct, if it seems toller 
5fajestf in Catmcil necessary or proper /or carrying into oftect ffio oh)ect».of thU 
Ac<^ that such Act or Ordinance, or any part thereof, shalf with or m'fhoat modi' 
fication or oUcration he recognised and given effect to throaghoat Her^fajesty’s 
dorainions and on tho high seas as it it 'wom part of this Act. 


Appltcction oj Att. 

33. VThcro n pemn acensed of an oCcnco can, by reason ol the natute of the 
A IlcAtIo of Act *** which it was commitlcd, or ptherwiso^ 

to o(htn<v« at «*a or bo, under this Act or othomse, tried /or or in respect' oi the 
mrti'* oj *hT? Majesty's dominlona, a 

rf»|«ty*« doroJ. rrarrant for tho apprehension of such pmon may he issued 
in any part of Her SfajestyV dominions in which ho can, \i 
h« happens to bo theio, ho tried; and each part of this Act shah apply as if the 
offence has been committed in the part of Her Majesty's dominions where such 
warrant is issued, and awh y^r^on-may ho apprehended end returned in pursuance 
of this Act, notwithstanding that in tho place in which he is apprehended a Court 
has jurisdiction to try him: 

Provided that if such pereon is apprehended in the United Kingdom a Secre¬ 
tary of State, and if he is apprehended in a Britfeh possession, the governor of such 
possession, may, if satisfied that, baviDg regord to th'a where the witnesses 
for the prosecution and lor the defence ow to be found, and to alUhe circuiastancos 
of the case, it would be conducive to tho Inteteat of juaUce so to do, order such 
person to he tried in the part of Her Majesty's dominions in which he is apprehend¬ 
ed, and in such case any warrant previMudy iasnod tor hfetetutn shaU not be 


e^jecuted. , 

34^ „Where a person .convicted by a. Court in any part of Her Mejest/s 
' dommi’ons vi m offenra eommi&A AW in Hct M&iesty’« 

Act’s” domuaonsor cTmthea, is unkirfuliy at Sliee lefata tt« 

eipirstioa oi his eimfenw, eaob part of this Act shaM «pp‘? 
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r> f 

Aft to rrmoral of 
pTion Iri*!*!** In 
Tt*oTr t)i»n f>n^ 
p*rt of IW 
tT** dnmini'm*. 


to ftich ponon, pof^r it contntcntwitljtlictfnnr tlifrfof, in like manner 4s it 
applies to a p^rfon arcu'f'l of the like oflenco committotl in the part of Her 
MajoMy'a dominions in whicli such person was convicted. 

35. ^\^)o^p a peponaccu*ed of an offence win enttodyin some partofller 
MajVttya dominions, and the offence is one for or in respect 
of which, by reason of the natnro thereof or of the place in 
which it was committed or otherwise, a person may nnder 
this Aet or otherwise be tried in some other part of Her 
Majesty's dominions. In such case a soperior court, and also 

if such person is In the United King<lom a Secretary of State, and if ho 
is in a Hritl'h possession the Governor of that povseasion, if satisfied that, 
havinp tepanl to the place where the wiitieasea for the prosecution and for the 
defence are to l>e found, and to all the circumslancea of the case, it would be con¬ 
ducive to the interest of justice so to do, may by warrant direct the removal of 
such offender to some other part of Her Majesty’s dominions in which he can be 
tried, and the offender may be relumed, and, if not prosecuted or acquitted, sent 
back free of cost in like manner as If he were a fugitive returned in pursuance of 
Part One of this Act, and the warrant were a warrant for the return of aucb fugitive, 
and the provisions of this Act shall apply accordingly. 

36. It shall be lawful for Her Majesty from time to time by Order in Council 

Apl'lieatwa «f to the coa- 

Art to forvl^ ditions, exceptions, and qualifications (if any) contained in 
|Ofis>brtion. Order, any place out of Her Majesty’s dominions in which 

Her Majesty has jurisdiction, and which is named in the Onlor, were a British 
jw-tsession, and to provide for carrjdng into effect such application. 

37. This Act shall extend to the Channel Islands and Isle of Man as if they 
were part of England and of the United Kingdom, and the 
United Kingdom and those Islands shall be deemed for the 
purpose of this Act to be ono part of Her Majesty’s dominions; 
and a warrant endorsed in pursuance of Part Ono of this Act 
may he executed in everyplace in the United Kingdom and 

the said Islands accordingly. 

38. This shall apply where an offence is committed before the commence¬ 

ment of this Act, or, in the case of Part Two of this Act, 
of that part to a British possession 
or to the offence, in like manner as if such offence had been 
committed after such commencement or application. 

Definitions and Repeal, 

1 .™.°”'“°”°' -Aotoo'osstho context otherwise requires,— 

** Sacretary ot ^be expression ** Secretary of State ” means one of 

®**‘**” • Her Majesty’s Principal Secretaries of State; 

m 


Application of Act 
to, and rsccution of 
warrant In United 
Kingdom, Channel 
Iil&nda, and I«Ie of 
Man. 



OF OntMKS.- 


, ^ The expression "British possession” means any part of'Her'Slajesfy’s 

"British pos. ’^‘””’’’‘0’“’’ 0-«IiBiv<! offiio United Kingdom, fho Channel 
session." Islands and Isfc of Man ; all tcmtorics and jlaces within 

Sor Wajeafy’a dominiom which arc under one tegialatnre 
shall bo doomod to bo ono British possession and one part of Her Majaty't 
dominions: 

Tho expression "Icgislafiiro/* \rhere there are locaUegisIaturcs as Trell as 
”Legislature." centra] ]cgjs)atiircs, means the central lo^slafttte only: 

The expression ** Governor " means any person or persons administering 

^ .. the Government of a British possession, and includes the 

"Govomor. xv *•> 

Governor and tfenfenant Governor of any part of India: 

The expression " constable ” means, out of England, any policeman or officer 
" ConataWa.” having the like pOTvera and duties as a constable in England: 

The expression " magistrate ” means, except in Scotland, any justice of the 
peace, and in Scotland means a sheriff or sheriff substitute 
and in the Channel Islands, Isle of Jfan, and a British posses- 
lion means any person having authority to issue a \ratrant for the apprehension 
of persons acciised of offences and to commit such persons for trial: 

The expression "offence pnnishable on indictment" 
aMe^ta^jcSent!*’ as regards India, nn offence punishable on « charge 

or otherwise: 

The expression " oath " includes affirmation or declaration in the case of 
persons allowed by law to affirm or declare instead of swear- 

" Oatfa. expression " swear ” and other words relating 

to an oath or swearing shall bo construed accordingly: 

The expression " deposition ” iDclndes any affidavit, 

‘‘I>e^ltion. affirmation, or statement made upon oath aa above defined. 

Boponor court. ’ ^ 

Thu expression " superior court" means: 

(1) In England, Her Wajasty’s Court of Appeal and High Court of Justice J 
and 

(^2) In Scofiand, the High Cbiict of .Justiciary; aud 

(3) In Ireland, Her Slaje.sty’s Court of Appeal and Her Jlajesty’s High Court 
of .Tustice at Dublin; and 

(4) In a British possession, any court having in that possession the like 
criminal jurisdiction to that which is vested in the High Court of Justice in England, 
oreuch court or judge as'way be determined by any Act or Ordinance of that 
poftRession. 

40. This Act shall come info operation on the first day of Januarj’ one 

Commmwmtnt. thousand eigbt hundred anaeigbty-two. wbicb liofe « m fb'" 
ot Act referred to as the commencement of this Act. 

Rtwsal t*I Act in 41. The Act Bpecified in the Schedule to this Act i’ 
Schwoie.. hereby repealed as from the corotneneenaeat of this Act, 
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Provided that this repeal shall not affect— 

(а) Any warrant duly endorsed or issued, nor anything duly done or suffered 
before the cgmmencement of this Act; nor 

(б) Any obligation pr liability incurred under an enactment hereby repealed ; 
nor 

(c) Any penalty, forfeiture, or punishment incurred in respect of any offence 
committed .against any enactment hereby repealed ; nor 

(d) Any legal proceeding or remedy in respect of any such warrant, obliga* 
tion, liability, penalty, forfeiture, or punishment as aforesaid; and any such war¬ 
rant may bo endorsed and executed, and any such legal proceeding and remedy 
may be carried on, as if this Act had not passed. 

SCHEDULE. 





LAW or oRwr?.- 


Ths ciprMsion " British passraion ” means any part of Iter Jtajraty’e 

British po,. ffftho UnifctI Kingifom, the CTiaaad 

Wands ami We of Sfon ; a!! territories and places within 
Her Majesty’s dominions trhich are under mo Icgislatare 
shall bo doomod to bo one British possession and nno part oi Her Mojesty’s 
dominions: 

Tho oxproasion " legislature^” where there are local legislatiircs as well as 
“Le^-^JfitufPs” c^*ntrfll JcgWftturos, fcntrfll Iogi8?a(«rf only; 

Tho o.tprossion “ Oov<‘rnor *’ moflns any pmon or personjf admioNtonnp 
“OoTcmor” Govf’mmf'ni of o Britiih possrsjiion, AfiflinOliitle.q the 

Governor ftn<l LiontonAn^ Governor of any part of India: 

The expression ” conatablo ” means, out of England, any policeman or officer 
’’ConateWes” liavmR the JIhe powers amt duties as ft constable in England: 

The cxprcftsSton “ mngistmte ” meflns. except in Scotland, any justice of the 
"Magistrate'* peaee, ftfid in Scotland means a sheriff or sheriff snbstitnte 
and in the Channel Islands, Wc of Man. and ft British posses¬ 
sion means any person haN'ing ftnthority to issue a warrant, for the apprehension 
of persons accused of offences and to commit such persons for trial: 

Tho expression offence punishable on indictment" 
as regards India, an offence ponisbaWe on a ohftrge 
or otherwise; 

The expression oath " includes afiirmation or declaration in the case of 
persons allowed by law to affirm or declare instead of swear* 

" Ing^ and the expression ” swear ” and other words relating 

to an oath or swearing shall bo eonstroed accordingly: 

The expression " deposition" includes any affidavit, 
affirmation, or statement made upon oath as above defined- 
The expression “ superior court" means ; 

(1) In England, Her Mfljcsty’s Court of .Appeal and High Court of Justice; 
and 

In Scotland, the High Court of Justiciary; and 

(3) In Ireland, Her Majesty’s Court of Appeal and Her Slajesty’s High Court 
of Justice at Huhliu; aud 

(4) In a British possession, any court having in that possession the like 
criminal jurisdiction to that which is vested in the High Court of Justice in England, 
or such court or judge as'may be determined by any Act or Ordinance of that 
posBesalon. 

40. This Act shall com© into opeiation on the first day of January’ on© 
commenoeraent thoiiaand eight hanrirtri end eighty-two, which dote is inthis 
ot Act referred to as the commencement of this Act. 

lUyea! ef Act ijj 41. The Act specified in the Schedule to this Act is 

hereby repeated as fcom tb© coram^^ncement of this Act, 
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bo punisbod with imprisonment for a term which maj extend to six months, or 
with fine, or both. 

(2) ^Vhoover manages or assists in the management of an unlawful associa* 
tioD, or promotes or assists in promoting a meeting of any such association, or of 
any members thereof as such members, shall be punished with imprisonment for 
a term which may extend to three years, or with fine, or with both. 

NOTE. 

TLo acemed visited a vUUgo and addieascd the people at the village gate. He staled that 
the British roj had come to an end or at any rate was about to do so, and exhorted the people 
to hold a ditran and take steps to establish an independent State at that village. After atajing 
at the village for two or three dap ho wont away and immediately after his depart ore an unlaw. 
ful association was formed o! which his aon was made the Secretar}’, and his brother, the Vice. 
Frusident, other ofEco-holdeis being also appointod. The accused also told the people that he 
bad gisTR Rs. 2,000 towards the movement which had been paid to his son and people conld go 
to the latter to have their names registered. It appeared that Rs. 860 had actually been paid 
by the accus'd to his son at that time, which payment was apparently made as a aubscriptiun 
and for the purpose of being ntilired for the ob}ects of the association, the formation of which 
accused was advocating. The question was wbethor the accosed’s words and actions consti¬ 
tuted an offence under this Act, or the Fenal Code. It was held that the accused’s act did not 
come within the purview of cither danse (1) or (2) of a. 17 of this Act, as he did not contribute 
to the funds or assUt In the management of an veitttng association. It was held, however, that 
the accused ’instigated ’ the formation of an association which was nslawfnl under t, 16 (2) 
(a) of this Act, and therefore abetted its formation (ss. 107 and 103 o! the Indian Penal Code) 
and as any one becomings member of that association or contributing funds to It would be guilty 
of an offence under s. 17 (1) of this Act, accused’s act amounted to an abetment of an offence. 
It was further held that as this abetment was of tbo commission of an offence by a class of 
persons exceeding tan, the accused bad brought himself within the ambit of s. 117 of the Penal 
Code and was liable to the punishment provided therein. > 

18. An association shall not be deemed to have ceased to exist by reason 
Continuance of of ^^7 formal act of dissolution or change of title, bat 

association. gjjaU be deemed to continue so long as any actual combination 

for the purposes of such association continues between any members thereof. 


* ift'Aan ^ L>ah. I. 
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WiiEREAS it is GJcpcdiont to provido for the moro speedy trial of cottain offences, 
and for tho prohibition of associations dangerous to the public peace; It is hereby 
enacted as follows 

Short litlo » n d I* (1) This Act may bo called tho Indian Criminal Law 
Amendment Act, 1903. 

(2) It extends to the Provinces of Cengal and of Eastern Bengal and Assam; 
but tho Local Government of any othor Provinces may, at any time, hy notification 
In the official Garetto and extend tho whole or any part thereof to that Province. 
[Clause 3 repealed by Act V of 1922, s, 5.] 

[Claoa3 (2) (pai Atnendod by Act XXXVIII of 1920.] 

PART I. 

[RepeaUi by Act V of 1922, $. 3.] 


PART n. 

Vnlatoful Assoeiatimxs. 

DeBnitiona. 16 . Jq this Part:— 

(1) “ association ” means any combination or body of persons, ■whether the 
same be known by any distinctive name or not; and 

(2) “ unlawful association” means an association— 

(а) which encourages or aids persons to commit acts of violence or 
intimidation or of which the members habitually commit such acts, or 

(б) which has been declared to be unlawful by the Local Government* 
under the powers hereby conferred, 

16. If the Local Government* is of opinion that any association interferes or 

has for Its object interference with the administration of the 

Power to declare law Or with the maintenance of law and order, or that it 
^a^cciation unlaw- the public peace, the Local Govern¬ 

ment* may, by notification in the official Gazette, declare 
Such association to be unlawful. 

17. (1) 'Whoever is a member of an unlawful association, or takes pa^ 

meetings of any such association, or contributes or receive 

Peiwities. or 'Bolicits any contribution for tho'purpose of any 

Association, or in any way assists the operations of any such association, 

I SubAtituted for the worcVl “ (iOvernor.GeBor#l in Council’* by Act XXXVTG of 
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CHAPTER II. 

iSurr«»</e»‘ of Ftigitive Criminah in case of Foreign Slates. 

3. (1) Where a requsition is made to the Government of India or to any 
Local Government by the Government of any Foreign State 
surrender of a fugitive criminal of that State, who is 
in, or who is suspected of being in British India, the Govern¬ 
ment of India or the Local Government, as the case may be, may, if it thinks fit, 
issue an order to any JIagistratc who would have had jurisdiction to inquire into 
the crime if it had been an offence committed inthin the local limits of his jurisdic¬ 
tion, directing him to inquire into the case. 

NOTE. 

An order issued under thu aub-section by tho Government of Bengal upon a requisition 
made to tho Govcminent of India is held to be iovabd, and cannot bo “ ratified ” by a aub- 
sequent order o! the Govomment of India. Where, however, the latter order directs the Magis¬ 
trate in pursuancfl of the former order " and of the statutory provisions in that behalf to enquire 
into tho said case,” the Government gives valid efiect to its intention, and the Magistrate has 
jurisdiction to enquire- The only Government competent to wsuo the order for inquiry is the 
Government to whom the foreign State has made a requisilion. This function mnst be 
performed strictly, afld cannot bo delegated. • 

(2) The Magistrate so directed shall issue a summons or warrant for the 

arrest of the fugitive criutioal according as the case appears 

Summons or nat- Jjq which a summons or warrant would ordinarily 

rant for arrest. * 

Issue. 

(3) ^Vheu such crimiual appears or is brought before the Magistrate, the 

Magistrate shall inquire into the case in tho same manner and 
'’y Magis- jj^ve the same jurisdiction and powers, as nearly as may be, 
as if the case were one triable by the Court of Session or High 
Court, and shall take such evidence as may be produced in support of the requisi¬ 
tion and on behalf of the fugitive criminal, including any evidence to show that 
tho crime of which such crinunal is accused or alleged to have been convicted 
is an ofience of a political character or is not an extradition crime. 

(4) If the Magistrate is of opinion that a prima facie case is made out in 

support of the requisition, he may commit the fugitive criminal 
to prison to awidt the orders of the Government of India or 
the Local Government, as the case may be. 

NOTE. 

The Magistrate meat rejwrt the cs»e to the Local Government * 

(5) If the Magistrate is of opinion that a prima facie case is not made out 

in support of the requisition, or if the case is one which is 
bailable under the provisions of the Code of Criminal Pro- 
cedure for the time being in force, the Magistrate may release the fugitive criminal 
on bail. ' .-c . 


EvdotfStaUmann, (lOll) 39 OaL 164- 


* Kata SaJiii i, <! SOS) P. R. Ne. J 0 of 186S. 



the rNDIAN extraoitioN act. 

_ • fAoT XV OP I9(W). , 


8hott title. 


• AVsebeas it 23 expedient to provide for the more convenient administration 
w ,Britisi India of the Extradition Acts, 1870 and 1673, and for the Fugitive 
Offenders Act, ISSI';-. 

and whereas it is also expedient to amend the law relating to the extradition 
oi criminals in cases to whici the Sxtradifion Acts, 1870 and 1873, do not apply; 

, It is hereby enacted as follows 

; . CHAPTER I. 

• pTeUminary. ■ 
i,. (1) This Act may be called the Indian Extradition 

Act, 1903. 

• (2) It extends to the whole of British India (including 

IJritish Baluchistan, the Santhal Parganas and the Pargauaa 
of Spitie); and 

(3) ‘ It shall come Into force on such day as the Governor-General in Council, 
by notification in the Gazette of India, may direct. 

2. lu this Act, unless there is anything repugnant in the 
subject or context— 

■'' C**) ** European British subject” means a European British subject as defined 
by,the,Cod6 of Orinunal Procedure for tbo time being in force ; 

" (6) "extradition offence” means'any such offence os is described in-the' 
first schedul<if • 

(c) ” Foreign State ” means a State to which,^ for the time being, the 
tradition Acts, 1870 and 1873, apply: 

(d) “ High Court ” means the High Court as defined by the Code of Criminal 
Procedure for the time being in force ; 

(e) ‘‘Offence ” includes any act wheresoever committed which would, if 
compiitted in British India, constitute an offence: and 

(J) ‘‘ Rules ” include prescribed forms. 

NOtZ. 

Clause (C).'—Clumdrsdagawisa *>7»n5igi»Srat* ’aadeSof^ bj'thi* cl»u9e,*flj t6e 
o! CliApt<r II thenfot must fee followed before a fugitire offender can b® Burreoffered to 
Freiich »ot}iorit»«.* 

Clause (•).—-As to tho s»ider later{««Ut}on •Mlgaed to tfee srord * offence * *ee 
• (IP03) S6 iJad. €07, 


Btfinitions, 


flWO) Ol 355. 
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N'OTU. 

A Mupstrato u noi mtmnt^d in kr^ping people in custody on a mere allegatton that srimioal 
.ptMeedings against them are pending in a foieign state. Unleaa proper atop< be taken 
against persons detained under the Act, they must bo irleased. * 

4. (1) \Vhoreit appears to any Mftpwtrate of the first class of any Magistrate 
specially cmpowerctl-by the Local Government in this behalf 
trate'to fhat a person within the local limits of his jnnadiction is a 

TMt _ of artrst in fugitive Criminal of a Foreign State, he may, if he thinks 
fit, issue a warrant for the arrest of such person, on such 
information or complaint and on such evidence as would, m his opinion, justify 
the issue of a warrant if the crime of which he is accused or has b'’en convicted 
had been committed within the local limits of his jurisdiction. 

NOTE. 

A Magistrate may issue a warrant when the person to bo amstod is wiihiR his jarlsdiction. 
flection 4 merely proTidea a preliminary procedoto. Under it an arreat may be e&ccted before 
the receipt of the requisition mentionMin a. 3, otherwise the criminal might escape The two 
sections do not overlap.* 

Isaac of arrant (2) The Magistrate aball forthwith report the issue of a 

to be reported forth- , ,® . , t , « ^ 

with. warrant under this section to the Local Government. 

(3) A person arrested on a warrant issued tinder this section shall not be 
Person amated detamed more than two months unless within that period 

u*n \tt^^n°n- Magistrate receives an order made with reference to such 
«i*vd person under section 3, (sub-section 1). 

(4) In the case of a person arrested or detained under this section the pro¬ 

visions of the Code of Criminal Procedure for the time being 
Bail in force relating to bail shall apply in the same manner as if 

such person were accused of committing in British India the 
crime of which he is accused or has been convicted. 

5. (1) If tbe Government of India or any Local Government is of opinion 
Power of Govern- that th. crime of which any fugitive criminal of a Foreign 
^rder^Mder State is accused or allied to have been convicted Is of a 

gection 3 when political character, it may. If it thinks fit, refuse to Issue any 
crime of political , ^ . . , . ^ 

character. order under section 3, (sub-section J). 

(2) The Government of India or tbe Local Government may also at any 
time stay any proceedings taken under this Chapter and 
ernment to dis- direct any warrant issued under this Chapter to be cancelled 
at* My person for whose arrest such warrant has been issued 

time. to be discharged. 


* Zahd^ ilagittraie't Return, (1877) Un- 
rep. Cr. C. 124. 

146 


BudolJ Btallmann, (igil) 30 Otl. 164. 
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OP CBIKES. ■ 


JIsgisirRte'a 

port. 


,, NOTE.' 

Tho High Court bSa the fulloal discretion, haring regard to the provisioTa reJating to baU 
ill tho Criminal Procedure Code, to grant bail to a prisoner ogaitu I whom proceedings are pending 
under this Act.' 

(6) The Slagistrftfcc shall report the result of bis inquiry to the Government 
of India, or the I>ocaI Government, os the case may be, and 
shall forward, together with such report, jujy written statement 
■' which the fugitive criminal may desire to submit for the con» 
sideration of the Government. 

NOTE. 

This »uh-8oction ia not a aubatltuto ior and does not lotcrfero with jTOCcediaga taken 
under b. 491 of the Osde of Criminal Proceduro. Section 491 « applicable to cases nnder the 
Indian Extradition Act. * 

f7) If the Government of India or the Local Government, as the case may 
. . be, is of opinion that such report, or written statement raises 

Rcfcxeace to High . / . . 

Court U Gorom- an important question ©flaw, !t may make on order refemng 

such question of law to such High Court as may bo named in 
tho order, and the fugitive criminal dhall not be surrendered 
until such question has been decided. 

' (8) If, upon receipt of such report and statement or upon the decision of 
any such question, the Government of India or the Local 
Government, tis the case maybe, is of opinion that the fugi¬ 
tive criminal ought to be surrendered, it may issue a warrant 
for the custody and removal of such criminal and for his delivery at a place and 
to a person to he named in the warrant. 

; (9) It shall be lawful for anyporson towhom a warrant is directed in pur- ’ 
Buance of sub-section (8), to receive, hold in custody and 
CMto^^iTn d re* convey the person mentioned in the warrant, to the place 

faking under war* teamed in the warrant, and, if Such person escapes out of any 
rant for sofrender. , ,. , , t ■, f •, * e 

custody to which he may be delivered in pursuance of suen 

warrant, he may be re-taken as a person accused of an offence against the law of 
British India may be re-taken upon an escape. 

(10) If such a warrant as is prescribed by sub-section (8) is not issued and 
. executed in the case of any fugitive criminal, who has been 

S' committea to prison undcraBb-ssctioii (4), witiin two montln 
muted to ^oa gQcjj committal,the High Court may, upon application 

after tTO moat laiajje jq it on behalf of such fugitive criminal, and upon 
proof that reasonable notice of the intention to make such application has been 
given to the Government of India or the Ijocal Government, as the case may he, 
order such criminal to be discharged, unless sufficient cause is shown to the 
contrary. 


ment thinks 
sary. 


» nmdol/SUiUmann, (lOllJ 39 C«L 104. 

• liH, <ftsHflg«l<hlag Jlwidlf Slallmann, 


(1011) 33 0»L 547. 
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NOTE. 

A Magistrate is not warranted in keeping people in custody on a mere allegation that eriminal 
-proceedings against them are pending in a foreign state. Unless proper stops be taken 
against porsoas detained under tlic Act, they most be trieased. * 


4. (1) ^Vhereit appears to any Magistrate of the first class or any Jlagistrate 

specially empowered.by the Local Government in this behalf 

Power to Magis. , , « i »• . , . 

trate to issue war- that a person within the local limits of his jansdiction is a 

”?aurca«<^^ fugitive criminal of a Foreign State, he may, if he thinks 
fit, issue a warrant for the arrest of such person, on such 
information or complaint and on such evidence as would, in his opinion, justify 
tha issue of a warrant if the crime of which he is accused or has born convicted 
had been committed within the local limits of his jurisdiction. 


NOTE. 

A Jlagistrate may issue a warrant when the person to be arrested u within hL« jurudiction. 
Section 4 merely provides a prelimioaty procedure. Under it an arreet may be eCected bnfnr* 
the receipt of the requisition mentioned in a. 3. olherwiao the criminal might e"rap. The two 
acetioTU do not overlap.* 


lesuf of warrant (2) The Magistrate ahall forthwith report the issue of a 

to bo reported forth- ... . , * , « 

with. warrant under this section to tno Local Government. 


(3) A person arrested on a warrant iisued under this section shall not be 
Ponon arroHted detained moro than two months unless within that period 
n*nUa*ronW*'re^ Magistrate receives an order mad© with reference to such 
wived. person under section 3, (sub-section 1) 


(4) In the case of « person arrested or detained under this section the pro¬ 
visions of the Code of Criminal Procedure for the time being 
Pail. in force relating to bail shall apply in the same manner as U 

such person were accu^ of committing in Dritish India tb© 
crime of which he Is accused or has been con\icted. 


6 (11 If the Government of India or any Loral Government la of opinion 

power of fioTvm- that th crime of which any fugitive criminal of a Foreign 
S.™.' '^rj«'“»nd-r St.tc » sccuBfd or allrpH to have b-vn convictod la of a 
pectlon 3 when political character, it may, Jf it thinks fit, refuse to Icuc an? 

crime of poliUcal , j _. • # t ^ 

ch»r«:t«ir order under section 3, (sub-section 1). 

(2) The Government of India or the Local Covemment may s!*o at any 
time stay any ^proceedings taken under this Chapter 
•rom^ re da’ direct any warrant is-ued under thi* Chapter to be cancelled 
fa'SHoS’/ .r^T taa horn laaoed 

tlacu to be discharged. 


» XslAi,** Itovrn, (lfT7) Ua- 

rep. Ct. C. ItA. 


• fliSnra. (1911)39 Ckhiei. 



..MW,©** CRIMES. 


IIM 

6 . Tho wproMioM " tho Polico llngisttoto ” ond " the Secretary of Slate ” 
® Act. 18TO, shall he read as 

and “Sceietnry nl tdcrriiig rcapectively to thoMajistrato directed to inqalte into 
of Kxtnvdubn Art ” under section 3 ol this Act, and to the Government of 
Intlift or tho LocaI Go%'<*mmoi\t, rs the caso in&y Tjc. 

cHAPTEie in. 


, S'urraiii'‘r of Fugitiw Criminals in casr of Slates other than Foreign States. 


7. ( 1 ) IVhare nn extradition offonco has been committed or is sujjposed to 
fosuo Of wartant committed bj a ^person, not being a European 

by PoHUcal Ap«nii British subject, m the territories of any State not being a 
in cortAin Foreign State and anch person escapes into or is in British 

India, atid tho Political Agent in or for such State issues a warrant, addressed to 
-the District Magistmto of any district in which such person is believed to be, or 
if such j>orson is believed to be in any Presidency-town to the Chief Presidency 
Magistrate of such town, for his arrest and delivery at a place and to a person or 
authority indicated in the warrant such Jlagistrate shall act in pursuance of suen 
'warrant and may give directions accordingly. 

' "NOTE. 


■Extradition U only a moans of bringing tbe accuAed before tbe tribunal baring jmisdiotion. 
,Extradition proocodiags could never hmit tho jurisdictioo of tho Court if there is nothing on 
^the face of the proceedings to warrant the conclosioo that any limitation has been imposed. 
The mere circiirnstonco that one particular o0cnco is mentioned when extradition Is demanded 
does not noceaRarlly lead to tho conclusion that extradition is allowed for the purpose of the 
trial only on that charge, and on no other charge whatever. And in any event it could not 
exclude a trial and conviction on any charge>, wbioh the facto disclosed in the extradition pro- 
.coedings would suffice to sustain.* 

, A District hlagistrate who is addressed with a view to the execution of a warrant issued by 
a Political Agent of a Native Slate under clause (1) of this section must act in pursuance of such 
warrant and has no authority to ascertain whether a prima facie case exists against tbe accused 
ornot. * itVhema wsrtant ha« been issued by tbe Political Agent under this section its execution 
by the District Magistrate in British India, in accordance with the Act, is an executive act, and 
the High Court cannot interfere in revision with the proceedings of the Magistrate and the order 
"tn surrender the fugitive criminal, but if tbe latter consideta himself aggrieved thereby, he cao 
invoke the action*of the (Joverhinent undere. J5.*' * ' * 

On a requisition made to him by a Natlve'State,’ the PohUcal A^nt, who was also a District 
3fagistrate,'is8Ued'a warrant under this eectiou to'arrest the accused.! Tbe latter surrendered 
,0^ his .own accord and the.'varraot was returned unexecuted.. The Political Agent theni’suod* 
certificate under s. 188 of tho^Crf' • * ' ■ • 

in British lii^a. Subsequently, . • ■ ■ • . 11 

’the'Political Agent accordingly ordered tne aceuwau u) uamAvu. v 

It was held that it was not open to the Political Agent to re-call the'certificate issued byhua 


^Khoda'Uma, (1892) 17 Bom. 369- 3T4, . Oiyan Chand, ( 1008 ) P. R. No. 3of i909. 

376. » OuUi Sahu, (1914) 42 CaL 793. 
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under b. 1S8 of the Criminal rrocodum Code, 180S, and that the order passed by him allowing 
the trial in the Native State nmustainablo.^ 

Power to grant ball—A British Iii'iiau Magistrate to wham a warrant has been addressed 
under this eection has no power to admit to bail a person arrevted under it apart from the pro* 
risions of as. 8 and 8.A. * 

(2) A warrant issued as mentioned in sub-section (1) shall be executed in 
the manner provided bj the law for the time being in force 
arrant. reference to the execution of warrants, and the accused 

person, when arrested, shall be produced before the District 
Magistrate or Chief Presidency itagistrato, as the case may be, who shall 
record any statement made by him; such accused person shall then, umess released 
in accordance with the provisions of this act, be forwarded to the place and 
delivered to the person or authority indicated in the warrant. 


NOTE. 

Whore the accused were charged with recoiving property stolen in the commission of a 
dacoity In Indore but it appeared that tho property was received in British India, it was held 
that the accused could not he surrendered under the warrant cf the Pohtlcal Agent.* 

(3) The provisions of the Code of Criminal Procedure for the time being 
in force in relation to proclamation and attachment in the 
attachment i n case of persons absconding shall, with any nece&sary modifi* 
alBconding ^ ® ° * catioos, apply where any warrant has been received by a 
District ^tairistrate under this section as if the warrant had 
been issued by himself. 

8. (1) Where a Political Agent bad directed by endorsement on any such 
warrant that the person for whose arrest it is issued may 

on giving ^ released on executii^ a bond with sufBcient sureties for 
sQconty. ° 

his attendance before a person or authority indicated in this 
behalf in the warrant at a specified time and place the Magistrate to whom the 
warrant is addressed shall on such security being given release such person from 
custody. 

(2) When security is taken under this section, the Magistrate shall certify 
Magistrate to the fact to the Political Agent who issued the warrant, and 

retain bond. shall retain the bond. 

(3) ^f the person bound by any such bond does not appear at the time and 

Re-arrest in case Specified, the Magistrate may, on being satisfied as to 

of default. Ilia defanlt, issue a warrant directing that he be re-arrested 

and handed over to any person authorized by the Political Agent to take him 
into custody. 


* ra:irr3Ae& Jhajirdar, (1912) 

14 Bom. L. R. 377.1 Bom, Cr. a Utt 

• In re HvrlvVtar (1918) 20 


Bom. L. R. 1009. 

• ffatam Chnnd. (1873) P. R. No. 14 of 
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, (4), In the case of any bond executed under this section, the Magistrate 
Deposit in lieu of exercise the powers conferred by the Code of Criminal 

bond, and forfeiture Procedure for the time being in force in relation to taking 
bf bond. ^ deposit in Heu of the execution of a bond and with respect 

to the forfeiture of bonds and the discha^e of sureties, 
i ! , I NOTE. 

,.,_Wbor6 a person was arrested upon a warrant issued by a Political Agent under this 
Act, ond was placed before a Uaghtrate, .and auch Magistrate passed an order releas¬ 
ing him on bail and directing him to appear before the Political Agent on a certain date, although 
thew was no endorsement on the warrant, giving the Magistrate power to pass such an order, 
it was held that in the absence of such an endorsement under this section the Slagistrate had no 
authority to pass,such an order.* . ' 

' '• 8-A. ITotwithstanding anything contained in section 7, suh-section (2) or 

in' section 8. when an accused person dirested in accordance 
Po'wer to report ^ i_ » av t»* + 'ai- 

case for order of with the provisions of section 7 is produced before the uistncr 

local Government. Magistrate or Chief Presidency Magistrate, as the case may be, 
.and the statement (if any) of auch accused person has been recorded, such 
.M^strate may, if -he thinks fit, before proceeding further report the case to the 
Local Government and, pending the receipt -of orders on such report, may detain 
.Buch accused person in custody or release .him on his executing a bond with suffi¬ 
cient sureties for his attendance when required. 

s 9. Where a requisition is made to the Government of India or to any Local 

1 ■, Government by or on behalf of any State not being a Foreign 

beini State, {or the eurrender o{ any person accused o{ having 
Foreign States. committed an offence in the territories of such State, such 

'requisition shaU (except in ao.far^as relat-s to the taking of evidence to show 
that the, offence is of’a political character oris not an extradition crime) be 
dealt with in accordance with the procedure prescribed by section 3 for loquisitioM 
made by the Gove^ent of any Foreign State as if it were a requisition made by 
any such Government under that section: . . > * ■ 

' ' Provided that, if there is a Political Agent in or for any such State, the 
requisition shall be made through such Political Agent. 

NOTE. . T rf- r 

ThU BMtion only applies when a irquwition has bron made to the Government of^ f 
to a Local Government and not when a warrant has been addressed to the Distnct agis^ 

' 10. (1) If it appears to any Magistrate of the first class or any 

' empowered by the Local Government in this behalf ths 
' JtLTo person within the local limits of his jurisdiction is 

.ranu of arteet in suspected of hating committed an offence in 
nut being u Foreign Stnte und that such person 
be suiTcndercd to such State, or that a warrant may be issued for his 

» r^j jr.mflf- Zhdt V. TcdAal A’.jo. (1903) * 

IS a NV. N. €02,7 a L. a. 171. 
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section 7, the Magistrate maj, if he thinks fit, ^ae a irairant for the arrest of snch 
person on such information or complaint and on snch evidence as would, in his 
opinion, justify the issue^of a warrant if the offence had been committed within 
the local limits of his jurisdiction. 

(2) The 3Iagistrate shall forthwith report the issue of a warrant under this 

section, if the offence appears or is alleged to have been com* 

^ue mitted in tbe territories of a State for which there is a Political 

to bo reported forth¬ 
with Agent, to such Political Agent, and in other cases to the Local 

Government. 

(3) A person arrested on a warrant issued under this section shall not, 

without the special sanction of the Local Government, ho 
de^ntioii”p/*^n<oii detained more than two months, unless within such period 
airmtcd. Macistrate receives an order made with reference to * 00 !} 

person in accordance with the procedure pre<eril*ed by section 9, or a wnmrt 
for the arrest of such person under section 7. 

(4) In the case of a person arrested cr detained under this a»^ion. t •>- 

visions of the Code of Criminal ProcMore for th- tir'* 
in force relating to hail shall apply in tli»> aam* r.'.r-- * ' 
such person were accused of committing in British India v- • ' ‘ 

he is charged. 

X o T K . 

Thin MCtion apP''^ th« .•rr»nt |..urd vtuUf ,, ? i- i-r.* »- - • - 

notWngonooftheoflenct^metitionHia^hHtiH.-'tJr Af*. 

ch»r?« do« not fall witW" •- ’ ’ ^ ~ ' 

a. 64 (r) of the Criminal rrfKrduteCrtUfiftind*- . . 

IWM, and detained by a Mafi'tratc on-br •-gr e* tU-A" ■ 

torr’lra«eth-am»tedi«T..monUII«n<W«-l''• 


11. (1) A i>erson «ccu«ed <pf at 

the ofTcnre f'/' 
Snrfrnder oJ |«*r jontcnce 
►on M'cu**"*! of. <*r 
iindpryome »rntrnrr |>P 

in llnli-1. ^ 

In<!i« 

on l-eLfeV «• 

9. except on tin rotid-*^-'j 
cl India or the Ixy^al 
trialfor the offes'e f"’-*' -■ 

l*ro^■ide'^ lix* V r • - 

tbe execution tf a zzz-^ 
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t^w or cnjMru. 


1,'. , (3) ' On tho Bumsndor ot a parson nndotgoinR scntcnco under a convietjon in 
"• o! ■ India, his sontcnco shall bo doomed to bo suspended 

S?.” it »!i»D rovirs'and 

hnvo ofloct (or tha portion thorcol which was unoxpired at 
tho time oi his sUTTondcr, 

. ,12. Tho provisions of this Chnptor with rcictonco to accused persons shsU, 

' . „ , t'iti'any necessary modifications, apply to tho case of a person 

Appucatton of i.i*t ! . * 

Cljapior to convict- ^“0 having been convicted of an offence in the territories 

0 (i poreons. pf any State not being a Foreign State, has escaped into or 

is in British India boforo hia aentcnco has expired, 

is, Fvory person who ia accused or convicted of abetting or attempting 

^ commit any offence shall be deemed, for the purposes of 

.Aoocment .t'/wi..* . . , . ^ 

attempt. this Chapter, to bo accused ot convicted of baving commit¬ 

ted such offence, and shall be liable to be arrested and aur- 
rendered accordingly, 

14. It shall he lawful for any person to whom a warrant is directed in • 
pursuance of tho provisions of this Chapter, to receive, hold 
r^' " custody oud convoy the person mentioned in tho woiiant, 
taking under war- ,to the place named in,the warrant, and, if sueh person escapes 

rant issued under ^ .... ^ 

CbApter. ' > out of any custody to wmen be may be delivered m pursuance 

of such wanant, he may ha xe-tahen as a person accused of 
an offence against the law of British India may be re-tahen upon on escape. 

15. The Government of India or the Local Govern* 
r Power of Govern- ment, may, by order, stay any proceedings taken under this 
a*nl Chapter, and may direct any warrant Usued under this Chapter 

chaim powoiw in to he cancelled, and tho person lot whoso arrest such warrant 
' ' has been issued to be discharged. 


cb«go ponons 
custody. 


NOTE. 

The Bomb&y High Court has laid down that this auction ousts the jurisdiction of,tho High 
Court to tnquuo into the propriety of the wairaot, but leaves open the question of tho High 
Court’s power to interfere with a Magistrate’s action, if it •was proved that such action was 
consequent upon a warrant issued by a Political Agent which was plainly illegal. * Similarly, 
tho Calcutta High Court ogreeing with this view holds that where tho order of tho Kagistrato 
ia sought to be justified under an authority auppoeed to be derived from tho law, but is in fact 
without jurisdiction, auoh order is ttvisablo by tho Court at tho instance of tho party whoee 
liberty is affected by it.* The Patna High Court has held that although this section empowers 
tho Government of India and the Local Government to stay proceedings taken under CSiaptcr 
in of the Act and to direct any warrant to be canceHed and the accuacd person to be arrested, 
this does not oust the jurisdiction of the High Court to mterfere in a case where action under 
tho Act has not been taken under a valid warrant.» 

There is no provision in this Act making an inquiry by a competent British Court in British 
India, into the truth of the accusation, whether in the presence of the accused or otherwise, * 
eondition precedent to the iwue and execution of the warrant of the Political A^nt under this 
eectlon-* 

* Jltutinalli/ Niazaily, (1905) 7 Bom. E K. 463. » Jaifial Bhagat. (1921) I Pat. 57. 

* OuHi Bahu, (1913) 41 Cal. 400. * .ViamBy, supra. 
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16, The pTovifiions of this Chapter shall apply to an 
Application of oCenco or to an extradition offence, as the case may be, 
committed before the passing of this Act, and to an offence 
its commencement, jjj respect of ^hich a Court of British India has concurrent 
juiisdictiozu 


17. (1) In any proceedings under this Chapter, eshibits and deposition^, 
(whether received or taken in the presence of the person 
against whom they are nsed or not) and copies thereof, and 
official certiffcates of facts and judicial documents stating 
facts, may, U duly authenticated, be received as evidence. 

(2) Warrants, depositions or statements on oath wWcb purport to have 
been issued, received or taken by any Court of Justice outmde 
British India, or copies thereof, and certificates of or judidal 
documents stating the fact of, conviction before any such Court, shall be deemed 
duly authenticated,— 

(a) if the wanant purports to be dgned by a Judge, Magistrate or officer 
of the State where the same was issued or acting in or for such State; 


Receipt in evid¬ 
ence o! exhibits, 
depositions and 
other documents. 


Anthenticalion of 
the same. 


(6) if the depositions or statements or copies thereof purport to be certified 
under the hand of a Judge, Magistrate or officer of the State where the same were 
takea, or acting in or for such State, to be the original depositioov or rtatemears 
or to be true copies thereof, as the case may require: 

(c) if the certificate of, or judicial document stating the fact of, a convic* 
tion purports to be certified by a Judge, Magistrate or officer of th** State where 
the conviction took place or acting in or for such iStato: 

(d) if the Warrants, depositions, statements, copies, certificate- and judicial 
documents, as the case may bo, are authenticated, by the oath of some witness 
or by the official aeal of a minister of the State where the same were rrapectively 
issued, taken or given. 

(3) For the purposc-s of this section “warrant” include;, any judiaal 
Definition oi document autbonzing the arrest of any i>ersnu accused or 
•• wsmnt,” con^'icted of an offence. 


NOTE 

In *11 pa«<>K wh^tv mquirio* •!» h»M by a Macbtrate »it!i a vrw to ntt»d:tin; an accu*-d 
j*ir«on. it woold be desirable that the% ^bonld, if pn»«ibV, he present thereat. * 

18 Nothing in this Chapter shall derocate from the proviMOm of any treaty 
for the extradition of offenders, and the procedure provided 

Chapter iwt to i,y treaty shall l>o followed in anv case to which it 

oeixTiate irotn * 

treatw*. applies, and the prori-jons of this Act shall le modified 

accordingly. 


* UfUtimdPf NMaaSjr, (1905) « Beta. E. R* AtZ- 
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,•} XXW, OF CRIMES,; 


i . t • . • NOTiJ. „ , 

’ the offence o| cheating ia an ekti^tibn'offonce so'far aa British India « conwmad in 
rie«r ot this s6otion, notwitbstinding'itB omisaidn' from Article 4 of tho'Treaty botwean the 

British Indian Government and th® Hyderabad State.''■* i ..v.i’;- 
' ’ ' ‘ CHAPTEE iV!, 

., ^Mendthon of Fugitive Offenders in Bis Majesty’s Dominions. 

^AippUcatidn o f " purpose of applying' and carrying into 

Acf iSi British India the provisions of the Fugitive Offenders 

' Act, 1881,'the following-provisions are hereby made:— 

(a) the powers conferred on Governors ” of British possessions may be 

exercised by any Local Government :■ ** . i 

‘{6).the powers conferred on a-“Superior’Court” may be exercised by any 
Judge of a High Court: > • 

{'•' (c) the powers conferred on a “ Magistrate may be exercised by any Magis¬ 
trate of the first class or by any Magistrate empowered by the Local Government 

in that behalf; and . , , 

(d^ the pffences committed in British India to which the Act applies, are 
piracy, treason, and any offence punishable under the Indian Penal Code with 
rigorous imprisoBQient for a term ot twelve months or more or with any greater 
punishment, 

' ‘ ■ CHAPTER V. ■ ‘ ‘ ' 

Offence committed at Sea. _ 

' ■ ' 20. Where the Government of any State outside India 

ta» makes a requisition for the surrender of a person accused of 
of offence Committed an offence committed on board any. vessel on the high seas 
At wes. . . , .. • %7iiich comes into any port of British India, the Local Govern¬ 

ment and any. Magistrate having jurisdiction in such port and authorized by the 
Local Government in this behalf may exercise the powers conferred by this Act. 

'■ .■ CHAPTER VI. 

Execution of commissions issued by,Criminal Courts outside 
British India. 

21. ■ The testimony of any witness may be obtained in relation to any criminal 
matter pending in any Coart or tribunal in any country or 
KiPcution of com- outside British India in like manner as it may be 

taiMhas tssaea br ' ...... / *i._ 

CrimioM C o u r t p . obtained in any civil matter under the provisions of the t-o 

Britiph procedure/or the time being in force wHh teapect 

, . , ■ *■ tocommissiotts,BndtbeprovisiottsoftliatCoderclatingthexeto 

shall be construed as if the term “ auit ” included a criminal proceeding: 


* I*Tr Murlidhar BKeyjmT^a*, (1018) 20Boio. L. B. lOOO. 
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Provided that this section shall not apply when the evidence is required for & 
Court or tribunal in any State outside India other than a British Court and the 
offence is of a political character. 


CHAPTEK VIL 
Supplemental. 


Power to make 22. (1) The Govemor-Genoral in Council may make 
rules to carry out the purposts of this Act. 

(2) In particular and without prejudice to the generality of the foregoing 
power, such rules may provide for— 

(а) the removal of prisoners accused or in custody under this Act, and their 
control and maintenance until such time as they are handed over to the persons 
named in the warrant as are entitled to receive them ; 

(б) the seizure and disposition of any property which is the subject of, or 
required for proof of, any alleged offence to which this Act applies; 

(e) the pursuit and arrest in British India, by officers of the Government 
or other persons authorized in this behalf, of persons accused of offence committed 
elsewhere; and 

(d) the procedure and practice to be observed in extradition proceedings. 

(3) Buies made under this section shall be published in the Gazette of India 
and shall thereupon have effect as if enacted by this .\ct. 


23. Notwithstanding anything in the Code of Criminal Procedure, 1898, 
any person arrested without an order from a l^Iagistrate 
without a warrant, in pursuance of the provisions of 
section S4, danse Section 54, clause teventhltf, of the said Code, may, under 
orders of a SEagistrat© within the local limits of whose 
jurisdiction such arrest was made, be detained in the same 


manner and subject to the same restrictions as a person arrested on a warrant 
issued by such Magistrate under section 10. 


24. The Acts mentioned in the second schedule are repealed to the extent- 
Repeats Specified in the fourth column thereof. 


THE FinST SCHEDULE. 

EXTRADirrON Oftences. 


(See Stetion 2, tlavt (6). and Ouiptfr III {SurrtndtroJFnpttn CnmiiwU in tattof 
otW tAon Fontyn f(are«).] 

[The secUoru) referred to are the section* of the Indian Penal Coda.) 

Praads upon creditor* (section S06). 

Reoislanee to arreet (i.ection 224.) 

OSences relating to coin and stamps (soctioiB 230 to 263-A). 

Colpablt homicide (sections 200 to 301). 

Attempt to murder (section 307). 

Thagi (section* 310.311). 
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LAW 07 oiuvir.s. 


Cftwintt ml'cMriiigr, fcWonwni ct»IM (^wjtlawi 313 to 317). 

bn« 323»» M5). 

Wton^vil wvhGnfraf nl (wtUfitv* 517,3t<i). 

KUinPkjiploR anti ilaTTr; (tecUoft* 2C0 to 373). 

Itajw ftml nnn*lHfml ojfpncr* {•<><'tton« 375 to 377 ^ 

Thf'lt, nxtortlon. tofjorry, 37*1 to 4 ||). 

ChpAlJofj (<f>ct}on.f 4)0 tfi 45^)). 

I'niutlnl^nt tl«y}i*, etc., H2| to 421), 

(dPMloiw 42.7 to 410). 
hn«.'«e.trotpnM (wtlrta^ 443, 4|fi). 

Porftety, x»*lnt{ (o»Kftl docnmenU. etc,. («cctit>&R 4r»3 to 477*A). 

ttwerlion Jroto an;r unit ol State <UcUtvl tyr thr, (TofwooHJpneralfc CbnariJ, 

by tvMlficatlnn in \hn Qatetteof lodU. to bo * nnUdo-ertton from which U ao ettradiUoQ 
offence, * 

thracy by law of ftatloa*. 

SinWnR nr tlt^tfojHng a r*<«el at *ta, or attompUnt; or cormpli^np to do *0. 

. A«mi 1 v otv boat^ ^ ahlp on the Wyh aeaa -with intent to dmtroy l»p or to do grierow bodily 
barm. 

HoToft or oomiiimoy to rovoii by two nr mom pmoni on booHl a ship on the highseM 
4txe authority of tho niMter. 

Any oflouco any section of the Indian Penal Code or agalaat any other law wbieh 

may, (earn time to time, be $pcv(Ged by the <3o^mor*(3oncr«f fn Cboocil by notification is 
the G«tett« of Indio, either pcnomlly for all Statca or specially for any one or mom SUtm. 

TilE SECOKD SCHEDULB. 

KKAOrMKirre ItEtEALED. 


JSre Sfclion 24.) 


year. j 

No. 

j Short-tjtK 

Extent of repeal. 

f 

J87e j 

XXI i 

1 The forrisn Jurisdiction and Extra 

1 So Os la oorepcaled. 

1 

1 

1 ditiott Act, 1879. 

mj 1 

, . 1 

1 The Erfraditton Aef, iS&3. 

r Tha tihoJr Act 

189G 

V 

The Foreign Jurisdiction and 
Extrsditjon Act, (1879) Anjend* 

, moot Act, 1890. 

The whole Act. 


* Sub«tituted by Aot XVI of 1922. a. 2. 



THE INT)IAN MERCHAM)ISE MARKS ACT, 1889. 
(Act Na IV op 1889.) 


WnEREAS it is expedient to amend the law relating to fraudulent marks on 
tnercliandise; It is hercljy enacted as follows:— 

Title, extent and (1) This Act may bocaUed “ The Indian Merchandise 

commencement: Marks Act, 18S9,” 

(2) It extends to the whole of British India; 

(3) It shall come into force on the first day of April, 1889, 

^ . 2. In this Act, unless there is something repugnant in 

Dennitiona. , , . a j. 

the subject or context,— 

(1) "trade mark" has the meaning assigned to that expression in s. 478 
of the Indian Penal Code as amended by this Act: 

(2) ‘‘trade description" means any description, statement or other indi* 
cation, direct or indirect,— 

(а) as to the number, quantity, measure, gauge, or weight or any goods, or 

(б) as to the place or country in which, or the time at which, any goods 
Were made or produced, or 

(c) as to the mode o! manufacturing or producing any goods, or 

(d) as to the material of which any goods are composed, or 

(«) as to any goods being the subject of an existing patent, privilege, or 
copyright; 

and the use of any numeral, word or mark which according to the custom 
of the trade is commonly taken to be an indication of any cf the above matters, 
shall he deemed to be a trade description witbin the meaning of this Act;— 

(3) " false trade description ” means a trade description which is untrue in 
a material respect as regards the goods to which it is applied, and includes every 
alteration of a trade description, whether by way of addition, effacement or other¬ 
wise, where that alteration makes the description untrue in a material respect, 
and the fact that a trade description is a trade mark or part of a trade mark, shall 
not prevent such trade description being a false trade description within the meaning 
of this Act. 

(4) “ goods ’’ means anythmg which is the subject of trade or manufacture ; 

and 

(5) " name ” includes any abbreviation of a name. 

Trade Descriptums. 

4. (1) The proTisione of this Act nspectiig the application of a faloo trade 
ieociiption to goods or rospccting goods to which a false trade description Is applied, 
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OP oRuies. 


BliaU exteDd to the application to goods of any such numerals, words, or marts. 

Provisions ««pple- « combination thereof, whether including 

mental to the defi* ^ trade-mark 'or not, os are or is reasonably calculated to 
SSetU!"’'’ P™”* *» “o™ ‘J>“t tie goods aro the nano- 
factnro or merchandise of some person other than th' person 
whose manufacture or merchandise they really arc, and to goods haring such 
numerals, words or marks or arrangement or combination, applied thereto. 

(2) The provisions -of this Act respecting the application of a false trade 
description to goods, or respecting‘goods to which a false trade description is 
applied, shall extend to the application to goods of any false name or initials of a 
person, and to goods with the false name or initials of a person applied. In like 
manner ag if such name or initials were a trade description, and for the purpose 
of this enactment the expression false name or initials *’ means as applied to 
any goods any name or initiala,— 

(a) not being a trade-mark, or part of a trade-mark, and 

(b) being identical with, or a colourable imitation of the name or initials 
of a person carrying on business in connection with goods of the some description, 
and not having atithorised the use of such name or initials. 

(3) A trade description which denotes or implies that there are contained in 
any goods to which it is applied more yards, feet or inches than there ore contained 
therein standard yards, standard feet or standard inches is a false trade description. 

AppUcstiott o f ^ pet&oa shall be deemed to apply a trade 

trade description. description to goods who— 
applies it to the goods themselves, or 

(61 applif*fl it to any covering, label, reel or other thin gm or with which the 
goods ate sold or are exposed or had in possesiffem for sale or any purpose of 
trade or manufacture, or 

(d places, encloses ox annexes any goods which are sold, or are exposed or 
bad iu possession for sale or any purpose of trade or manufacture, in, with ox 
to any covering, label, reel or other thing to which a trade description has been 


applied, or 

(d) uses a trade description lu any manner reasonably calculated to lead 
to the belief that the goods in conaectioa with which it is need are designated 
or described by that trade description. 

(2) A trade description shall be deemed to be applied whether it is woven. 
Impressed or otherwise worked info or annexed or affixed to the goods or any 
covering, label, reel or other thing. 

(3) The expression " covering ” includes any stopper, ca^, bottle, ve^el, 
box, cover, capsule, case, frame ox wiaj^er, and the expression label includes 
aay band or ticket. 

Tie improper a?e of » trado*aamo may WJ under thw Bection and be ptnrfshsble ond*x 
e. a et«« 7 w a faUe trade description. * 

' * • t Jnoa Dey, li012J 40 Oi‘^1.' ’ 
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6. If a person.applies a false trade description to goods, he shall, subject 
to the provisions.of thb Act, and unless he proves that he 


Penalty for ap¬ 
plying a false trade 
description. 


acted xrithout intent to defraud, be punished with imprison¬ 
ment for a term which may extend to three months or with 
fine which may extend to two hundred rupees, and in case 


of a second or subsequent comnetion with imprisonment which may extend to one 


year, or with fine, or with both. 


7. If a person sells, or exposes or has in possession for sale or ony 
'Penalty for sell- purpose of trade or manufacture, any poods or things to 
^^false'^frado'^dMl ^^hich a false trade description is applied, ho shall, unless he 
cription is applied. proves— 

(а) that, having taken all reasonable precautions against committing an 
offence against this section, ho had at the time of the commission of the alleped 
offence no reason to suspect the genuineness of the trade description, and 

(б) that, on demand made by or on bobalf of the prosecutor, ho gave all 
the information in his power with respect to the persons from whom he obtained 
such goods or things, or 

(c) that otherwise he bad acted innocently, bo punished with imprisonment 
for a term which may c.xtend to three months, or with fine which may extend to 
two hundred rujjces, and in case of a second or subsequent conviction with 
imprisonment which may extend to one year, or with fine, or with Loth. 


UmnitnUot^Ql Confrotvnfion of Lav rrlnimy to Marh and 
Dfstnptum* 

8. Where a person js occused under section 482 of the Indian Pena! Code of 
using a false trade-mark or property-mark by reason of his 

Unuitci n i i o n • 1 having apj'bed a mark to anv poc-Js, property or receptacle 
contniTfntinn of , I , 

thp Uw rriiiting to m the manner mentioned in section 480 or section of that 

tnarls nml de^rnp ('©de, a* the ca^ mar be, or und-r m*cIiod G of this Act of 

tien*. 

applying to pfO<!8 any fal«e trade description, or under section 
485 of the Indian Penal Code of maVmg any die, plate or ntbcr instninect for the 
purpose of counterfeiting a trade-mark or proj*erty-iiurk, and proves— 

(o) that in the ordinary course of bu-uneis be is employesl, on behalf of other 
person, to apjdy trade-marks or proi*erly-marka, or trade descriptions, or, as the 
CAse may be, to make die\ plates or other la^rumenta for making, or being used 
in making, trade-marks or property-maike, and that in the caw which is the lubject 
of the charge he was fo eraj-loyeJ and was net inteTei^l in the poexis or ether 
thing by way e( proCt or oommiasioa dependent on the aal** thereof, and 

(!) that he took reasonalle precautions arainr: ccmnjtting the offence 
fiATped, and 

(f) that he had, at the time of the cemmiaiion of the allege*! offence, no 
reaacin to *u57*eci the penuiceaes* o! the mark or dewription, and 
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LAtr or onmrs. 


((?) that, on dentontl mado or on behalf of tho jirosecutor, he gare all 
ihe information in his power with rcsiiecfc to tho persons on whoso behalf the mark 
or description was npplietl, ho ahalj bo acqnitterl 

Forfeitare of Goods. 

9. (2) When a person ia con\*ictod under section i82 of the Indian Penal 

f using a /also trndc-marh, or under section 486 of 

gootls. ^ ” that Codo of selling, or exposing or having in possession 

for sole or any purpose of trade or manufacture, any goods 
or things with a countceleit trado-nmrJc applied thereto, or nnder section 487 or 
section 488 of that Code of making, or making use of, n false mark, or under 
section 6 or section 7 ol this Act of applying a false trade description to goods or 
of selling, or exposing or having in possession for solo or any purpose of trade or 
manufacture, any goods or things to which a false trade description is applied, of 
Is acquitted on proof of the matter or matters specihed in section 480 of the 
Indian Penal Code or section 7 or sections of this Act, the Court convjctingor 
acquitting him may direct the forfeiture to Her ATafesty of all goods and things, 
by means of or in relation to, which the oiTcnco has been committed or, but for 
such proof as aforesaid, would hare been committed. 

(2) When a forfeiture is directed on a conviction, and an appeal lies against 
the conviction, an appeal shall lie against tho forfeiture also. 

(3) When a forfeiture is directed on an acquittal and the goods or things 
to which the direction relates are of value exceeding fifty rupees, an appeal against 
the forfeiture may be preferred, within thirty days from the date of the direction, 
to the Court to which in appealable cases appeals b'e from sentences of the Court 
which directed the forfeiture. 

Amendment of the Sea Customs Act, 187S. 

10. fl) For clause (d) of section 18 of tho Sea Customs Act, 1878, the follow¬ 
ing shall he substituted, namely;— 

(d) goods having applied thereto a counterfeit trade- 
Amendment o f mark within the moaning of the Indian Penal Code, or a false 
mrof°87s!^’ trade description within the meaning of the Indian Merchan¬ 
dise Marks Act, 1889: 

" (e) goods made or produced beyond the limits of the United Kingdom 
and British India and having applied thereto any name or trade-mark being, or 

purporting to be .,.of, the name or trade-mark of any person who is a 

manufacturer, dealer or trader in the Ijiuted Kingdom or in British India, unless-- 

(i) the name or trade-markijs as to every application thereof, accompanied 
by a definite indication of the goods having been made or produced in a place 
beyond tho limits of tho United Kingdom and British India, and 

(ii) the country in which that place is situated is in that indication indi- 
acted in letters as laige and conspicuous as any letter in the name or trade-mark, 
and the same language and character as the name or trade-mark.” 
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(2) To section 18 o{ the Sea Customs Act, 1878, as amended by sub-section 
(1), the followng shall be added, namely:— 

" (/) piece-coods, such as are ordinarily sold by length or by the piece, 
which— 

(i) have not conspicuously stamped in English numerals on each piece 
the length thereof in standard yards, or in standard yards and a fraction of such 
a yard, according to the real length of the piece, and 

(u) have been manufactured beyond the limits of India, or 
(iii) having been manufactured within those limits have been manufac* 
tured beyond the limits of British India in premises which, if they were in British 
India, would be a factory as defined in the Indian Factories Act, 1881.” 

Addition of a 11. The following shall be added after s. 19 of the Sea 
section aiter Boction _ . 

lO.Actnilof 1878. Customs Act, 1878, namely:— 

" 19*A. (1) Before detaining any each goods as are or may be specified in 
or under s. 18 or s. 19, as the case may be, or taking any further proceedings with 
a view to the confiscation thereof under this Act, the Chief Custoins*officer or 
other officer appointed by the local Government in this behalf may require the 
regulations under the section, whether as to information, security, conditions 
or other matters, to be complied with and may satisfy himself in accordance with 
those regulations that the goods are such as are prohibited to be imported. 

(2) The 6ovemor*General in Council may make regulations, either general 
or special, respecting the detention and confiscation of goods the importation 
of which »8 prohibited, and the conditions, if any, to be fulfilled before such deten¬ 
tion and confiscation, and may by such regulations determine the information, 
notices and security to be given, and the evidence requisite for any of the purposes 
of this section and the mode of verification of such evidence. 

(3) Where tLste is on any goods a name which is identical with, or a colour¬ 
able imitation of, the name of a place in the United Kingdom or British India, 
that name, unless accompanied in equally large and conspicuous letters, and in 
the same language and character, by the name of the country in which such place 
is situate, shall be treated for the purposes of ss. 18 and 19 as if it were the name 
of a place in the United Kingdom or British India. 

(4) Such regulations may apply to all goods the importation of which is 
prohibited by a 18 or under s. 19, or different regulations may be made respecting 
different classes of such goods or of offences in relation to such goods. 

(6) The regulations may provide for the informant reimbursing any public 
officer and the Secretary of State for India in Council all expenses and damages 
incurred in respect of any detention made on his information, and of any proceed¬ 
ings consequent on such detention. 

(6) All regulations under this section ehaU bc^pnbUshed in the Gazette of 
India and in the Calcutta, Fort St. George, Bombay and Burma Gazettes.” 



i.»w or cnisir.i. 


lies 


Stanpirj of i>nj(A t/ Pirer gmit tmruJnHwi In Mlifi Ir/!h. 

12. (1) ,ticti A1 »rt. I.ri!in»ril>' uni,) f,v 

Vnc'j” "'J'" '"‘''•‘(‘'rttiml in jiri-mi'm whH «ro a fartoiy 

sn'oiu"m«m!(iir.' •■' '>'’^>'"1 in llin fmfi-m KactonV, Art, isai, »h»H not bo 
Inlui, *" "■'n'’''"’ i™"* I’i'-inl'-' 'fitlimit bavin? foniijiicoonri/ 

atninjv'f! in Kn^Itifi nnmotala nn oarb jnicn tbn lonrtb tbofopi 
in Iilnntlanl ynnia, nf in alnnilanl rnnU ami a Inriinn o! aucb a yani, aocorfinf: 
to r»»Aif Jfftfjth of (fie pipce, 

(2j If All)* ppwn remov<-iot Attempts toremov** AnyAUcJj frora 

any aiicli pT 2 *mii« witbout tb/* of Mcb firing stamyvl in (fit. manner 
tncntionr<I in Bulr-*e<-tion {l)»overy a«ch piecr, ntitl ererytlijnc tiswJ for tliepacking 
or fomornl tbrrtof, ab.nll !»« to J/er .Vaje<ty, an'J tarh p^mon abaif br 

punisbe<! with fine vliich tn^y exteml to one tbotj«ntl rttpee^ 

Prorisifint, 

13. In (he caae of poo<f» firought into nritish Intlia by ew‘a, evidence of the 

EvWfnr*. nf iirf. tWpmoat abaU, in A prcwcntion for an offence against 

gin of j;o«l* fm. (his v\ct or e. 16 of the Sea Custom^ IS73, a* aaeoded 
Tnnrd bra^-a. yn'mrt/aciV evitlenro of the place ot country 

in vhich the goods wore tnaffo ot pwiuced. 

14. (I) On nny aucb jiroeecution as is mentioned in the fast foregoing section 

or on any prosecution for nn offence against any of the sections 
rotiu of Upfrnw of tho Indian Tenol Co<Jc, as Amended by this Act, which 
«r pfo*oc«ii«'n. fclafe to trade, projiefty and other marks, the Court jnay order 

costs to be paid to the defendant by tho prosecutor or to the 
prosecutor by tbo defendant, having regard to tlie information given by and the 
conduct of tho defendant and prosecutor respectively. 

<2) Such costa shall, on appKcation to tho Court, he recoverable as if they 
wcTO ft fine. 

NOTE. 


The appollftte Court ci\n awarj tlw co'f<» of untlef thU 

15. No such prosecution as is mentioned in the fast foregoing eectioash^ 
he commencod after tbo expiration of three years nest 
after the commission of the offence, or one year after the first 
di.scovory thereof by tho prcaocutor, whichever o:q>iration 
first happens. 

16. (J) The Governor-Goneral in Council may, hy notJ* 
fication in the Gazette of India and in local ofScial Gazettes/ 
issue fnstrnctions for observance by Criminal Courts in giving 
effect to any of tbe provisions of this Act. 

(2) Instructions under sub-section (1) may provide among other matters, for the 
limits of variation, as regards number, quantity, measure, gauge or weight, whw 
are to be recognized by Criminal Courts as permissible' in the case 
* OanpQt Siiaram Jt/wiflcftiw, (1014) 10 >!.» ^8. ' 


Umita t i o n or 
proiocution. 


Aothority of the 
Govomor - Geueral 
in Council to issno 
iosinettans as to 
administration of 
thia Act. 
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17. On the ealo or in the contract for the sale of any poods to which a trade 
mark or mark or trade description has keen apjilicd, tlic seller 
ImpH'vl wsmnt^ s},{tll be deemed to warrant that the mark is a genuine mark 
and not counterfeit or falsely used, or that the trade descri 2 >» 
tion is not a false trade description within tho meaning of 
this .\ct, unless tho contrary is c.>cprcssed in some writing signed by or on behalf 
of the seller and dcUvcreil at the time of the sale or contract to and accepted by the 
buyer. 


on nslo of marked 
goods. 


18. (1) Nothing in thio Act shall exemi>t any person from any suit or other 
proceeding which might, but for anything in this Act, be 
Saving*. brought against him. 

(2) Nothing in this Act shall entitle any person to refuse to make a complete 
discovery or to answer any question or interrogatory in any suit or other proceed¬ 
ing, hut such discovery or answer shall not be admissible in evidence against such 
person in any such prosecution as is mentioned in s. 14. 

(3) Nothing in this Act shall be construed so as to render liable to any prose¬ 
cution or punishment any servant of a master resident in British India who in 
good faith acts in obedience to the instructions of such master, and on demand 
made by or on behalf of the prosecutor, has given full information os to his master 
and as to the instructions which he has received from bis master. 


19. For the purpose of 8.12 of this Act and clause (/) of s. 18 of the Sea Cus¬ 

toms Act, 1878, as amended by this Act, the Governor-GcnerHl 
Definition ® f in Council, may, by noti6cation in the Gazette of India, declare 

pieco-goodi. 

what classes of goods are included m the exprcssi-.n “ piece- 
goods, such as are ordinarily sold by length or by the piece.” 

20. (1) The Governor-General in Council may make rules, for the purposes 

Determination of provide, with respect to any goods which jiur- 

character of goods port or are alleged to be of uniform number, quantity, measure, 
by Bamplmg gauge or weight, for the number of samples to be selected 

and tested and for the selection of the samples. 

(2) With respect to any goods for the selection and testing of sanqiles of 

which provision is not made in any rules for the tunc being in force under sub¬ 
section (I) the Court or Officer of Customs, as the case may be, having occasion 
to Ibo wvwabes, quantity, 01 weight ol the goods, shall, 

by order in writing, determine the number of samples to be selected and tested 
and the manner in which the samples are to be selected. 

(3) The average of the results of the testing in pursuance of rules under 
sub-section (1) or of on order under sub-section (2) shall be prima facie evidence 
of the number, quantity, measure, gauge or weight, as the case may be, of the 
goods. 

U7 
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(4) If a person having any claim to or in relation to, any goods of which 
samples have been selected and tested in pursuaneo of rules under sub-section 
(1) or of an order under siib-acction (2), desires that any further samples of the 
goods be selected and tested, they shall, on his written application and on the 
payment in advance by him to the Court or Officer of Customs, os the case may 
be, of such sums for defraying the cost of the further selection and testing as the 
Court or officer may from time to time require, bo selected and tested to such 
extent as may he permitted by rultsa to bo made by the Governor-General in 
Council in this behalf or as, in the case of goods with respect to which pro\Tsiou is 
not made in such rules, the Court or Officer of Cus..oins may determine in the 
circumatancea to be reasonable, the samples being selected in manner prescribed 
under sub-section (1), or in sub-section (2), as the case may be. 

(6) The average of the results of the testing referred to in sub-section (3) 
and of the further testing under sub-section (4) shall he conclusive proof of the 
number, quantity, measure, gauge or weight, as the case may be, of the goods. 

(6) Rules under this section shall bo made after previous publication, 

21. An officer of the Government whose duty it is to take part in the 
Information as enforcement of this Act shall not be compelled in any Court to 

to commission of say whence he got any information as to the commission of 
offence. offence against this Act. 

22. If any person, being within British India, abets the commission, 

without British India, of any act which, if com m itted in 

Indii 

of acta done out of that part of Chapter XVIII. of the Indian Penal Code which 
relates to trade, property and other marks, be an offence he 
may be tried for such abetment in any place in British India in which he may be 
found, and be punished therefor with the punishment to which he would be liable 
if he had himself committed in that place the act which he abetted. 


TKE INDIAN* STATES (I’KOTECrriON AGAINST DISAFFECTION) ACT. 


TtJK follovring Act ^vllich was maile by the Governor-General tinder the pro¬ 
visions of section C7-n of the Government of India Act and has received the 
assent of Ifis Majesty sipnifiwl by an order of Ifis ^fajesfy in Council is hereby 
pubUshe<l for peneral information :— 

An Act to prevent the di<'cmination by means of hooka, newspapers and other 
documents of matter calculatetl to brinp into hatre<I or contempt, or to c.Tcjte 
disaflection npninst, Princes or Chiefs of States in India or the Governments or 
Administrations estahliahed in such States. 

AVnnnEAS it is expedient to prevent the dissemination hy means oi books, 
newspapers and other documents of matter calculated to bring into hatred or 
contempt, or to excite di«iancction against, Princes or Chiefs of States m India or 
the Governments or Administrations established in such States; It is herely 
enacted as follows 

Short title and !• (U This Act may be called the Indian States (Pro- 
extent, tcction against DisafTcctton) Act, 1922. 

(2) It extends to the whole of British India, including British Baluchistan 
and the Sontbal Parganas. 

2. In this Act, unless there is anything repugnant in 

Definition". , , . . . ^ e> r e 

the subject or context,— 

(o) “book” and “newspaper” have the meanings respectively assigned 
to them by the Press and Registration of Books Act, 1867 ; 

(6) “ disaffection ” includes disloyalty and oil feelings of enmity; and 
(c) “document” includes any paintmg, drawing, photograph, or other 
visible representation. 

3. (1) ^Vhoever edits, prmts or pubbshes, or is the author of, any book, 
newsjiapei or other document which bimgs or is intended to 
Penaltj. bring into hatred or contempt, or excites or is intended to 
excite disaffection towards, any Prince or Chief of » State in India or the Govern¬ 
ment or Administration established in any such State, shall be punishable with 
imprisonment which may extend to five years, or with fine, or with both. 

(2) No person shall be deemed to commit an offence under this section in 
respect of any book, newspaper or other document which, without exciting or 
being intended to excite hatred, contempt or disaffection, contains comments ex¬ 
pressing disapprobation of the measures of any such Prince, Chief, Government or 
Administration as afoiesaid with a view to obtain their alteration by lawful means, 
or disapprobation of the administrative or other action of any such Prince, Chief 
Government or Administration. 
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{i) If a person having any claim to or in relation to, any goods of which 
samples have been selected and tested in pnrsuanee of rules under Bub-scction 
(I) or of an order under suh-section (2), desites that any further samples of the 
goods ho selected and tested, they ahall, on his svritten application and on the 
payment in advance by him to the Court or Officer of Customs, as the case may 
be, of such sums for defraying the cost of the further selection and testing as the 
Court or officer may from time to time require, he selected and tested to such 
extent os moy he permitted by rules to bo mode by the Governor-General in 
Council in this behalf or as, in the case of goods with respect to which provision is 
not made in such rules, the Court or Officer of Cusvoros moy determine in the 
circumstances to ho reasonable, the samples being selected in manner i^rescribed 
under sub-section (I), or in sub-section (2), as the case may be. 

(6) The average of the results of the testing referred to in sub-section (3) 
and of the further testing under sub-section (4) shall be conclusive proof of the 
number, quantity, measure, gauge or weight, as the case moy be, of the goods. 

(6) Rules under this section shall bo rondo after previous publication. 

21. An officer of the Government whose duty it is to take part in the 
Inlonaation oa enforcement of this Act shall not be compelled in any Court to 

to commission of soy whence he got any information as to the commission of 
ouy oSenco against this Act. 

22. If any person, being within British India, abets the commission, 

. without British India, of any act which, if committed in 

Pmushmeat of India, would, under this Act, or under any section of 

Aoetmeat in xocUtt . « j .. . 

ot acta done out of part of Chapter XVIII of the Indian Fenal Code wnico 

relates to trade, properiy^ and other marks, be an offence he 
may be tried for such abetment in any place in British India in which he may be 
found, and be punished therefor with the punishment to which he would be liable 
if he had himself committed in that place the act which he abetted. 



THE INDIAN STATES (TnOTECTION AGAINST DISAFFECTION) ACT. 

The lollowing Act which was made by the Governor-General under the pro¬ 
visions of section C7-I} of the Government of India Act and has received the 
assent of His Majesty signified by an order of His Majesty in Council is hereby 
published for general information :— 

An Act to prevent the dissemination by means of books, newspapers and other 
documents of matter calculated to bring into hatred or contempt, or to excite 
disaffection against, Princes or Chiefs of States in India or the Governments or 
Administrations established in such States. 

"WiiEREAS it is expedient to prevent the dissemination by means or books, 
newspapers and other documents of matter calculated to bring into hatred or 
contempt, or to excite disaffection against. Princes or Chiefs of States in India or 
the Governments or Administrations established in such States; It is hereby 
enacted as follows 

iihort title and (U This Act may be called the Indian States (Pro- 

tcction agaiost Disaffection) Act, 1922 

(2) It extends to the whole of British India, including British Baluchistan 
and the Sontbal Parganas. 

^ 2 In this Act, unless there is anything repugnant in 

Definitions. v i. * * ^ e r o 

the subject or context,— 

(c) “book” and “newspaper” have the meanings respectively assigned 
to them by the Press and Registration of Books Act, 1867 ; 

(6) “ disaffection ” includes disloyalty and all feelings of enmity ; and 
(c) “document” includes any painting, drawing, photograph, or other 
visible representation. 

3. (1) Whoever edits, prints or publishes, or is the author of, any book, 
newspaper or other document which brings or is intended to 
renaltj. bring into hatred or contempt, or excites or is intended to 
excite disaffection towards, any Prince or Chief of a State in India or the Govern¬ 
ment or Adramistration established in any such State, shall be punishable with 
imprisonment which may extend to five years, or with fine, or with both. 

(2) No person shall be deemed to commit an offence under this section in 
respect of any book, newspaper or other document which, without excitmg or 
being intended to excite hatred, contempt or disaffection, contains comments ex¬ 
pressing disapprobation of the measures of any such Prince, Chief, Government or 
Administration as afoiesaid with a view to obtain their alteration by lawful means, 
or disapprobation of the administrative or other action of any such Prince, Chief 
Government or Administration. 
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4. TIic provisions of sections 99-A to 99-G of the Code of Criminal Procedure, 

1898, and of sections 27-K to 27-D of the Indian Post OlTice 
c('rt°ta°'ruUic«ii!p'm sliall niiply in the casa of any book, newspaper or 

or to (lotoin thorn in other document contnininc matter in respect of which any 
course of transmit- . , i . , . . , 

sion through post. person 18 punishnbio under section 3 in like manner as they 

apply in the ease of a book, newspaper or document contain* 
ing seditious matter within the meaning of those sections. 

5. Ko Court inferior to that of a Presidency Jfagistrate or a Magistrate of 

the first class shall proceed to the trial of any offence under 
iind°comIiUon.rS •'> ““<1 Peered to the trial of any fuch 

ject to which offence offence except on complaint made by, of under authority 
may bo tried. ' -i 

from, the Governor-General in Council. 



THE PENAL SERVITUDE ACT. 
(Ac?r No. XXIV op 1855). 


IVnr.nEAS, by reason of the difiiculty of providing a place to which Europeans 

. or Americans can, with safety to their health, be sent for the 

ProamUo. 

purpose of undergoing sentences of transportation or of 
imprisonment for long terras it has become expedient to substitute other punish* 
ments for that of transportation * • • ; It b enacted as follows :— 

1. • • * • No European or American shall be 

American'iffl^'scn! liable to be sentenced, or ordered, by any Court within the 

traced to transport- territories • • under the Government of * • India *, 
ation, 

to be transported. 

2. Any person who, but for the passing of this Act, would, by any law now’ 
Term, of nal ^ O'" “*^7 hereafter be in force, in any part of 

servitude liwte^ of the said territories, be liable to be sentenced or ordered, 
of* ra^^rtatioT'^' Court, to be transported, shall, if a European 

or American, be liable to be sentenced or ordered to be kept 
in penal servitude for such term as hereinafter mentioned. 

The terms of penal servitude to be awarded by any sentence or order instead 
of the term of transportation to which any such offender would, but for the passing 
of this Act, be liable, shall be as follows; (that is to say)— 

Instead of transportation for seven years, or for a terra not exceeding seven 
years, penal Ber>'itude for the term of four years. 

Instead of any term of transportation exceeding seven years and not exceeding 
ten years, penal servitude for any term not less than four and not exceeding six 
years. 

Instead of any term of transportation exceeding ten years and not exceeding 
fifteen years, penal setritude for any term not less than six and not exceeding 
eight years. 

Instead of any term of transportation exceeding fifteen years, penal servitude 
for any term not less than six and not exceeding ten years. 

Instead of transportation for the term of life, penal servitude for the term of 

life. 

And in every case where, at the discretion of the Court, one of any two or 
more of the terms of transportation hereinbefore mentioned might have been 
awarded, the Court shall have the like discretion to award one of the two or more 
terms of penal servitude hereinbefore mentioned, in relation to such terms of 
transportation- 
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3. Providcil nlwnya tlint nothing herein conlnincc] shnll interfere with or 

i)i,cniiion „ t “nthorit}-or rliscrcticin of nny Court in reajicet nt 

Courts os (I) oKor- nny jiiEtiiahinent whieh eiicli Court nwy now nwnrd or noss 
nfttivo i)iin{<i!inicnts. » » et . * 

on on}' offem/cr other toon tronsportntion ; hut, where such 

other punishment may lie awardcKl nl the clh^cret inn of the Court instead of trnns- 
portatlon or in addition thereto, the some may he awarded instead of, or (as the 
case may ho) in addition to, the punishment anhstituted for transportation hy 
this Act. 

4. If any offender sontcnccd !»y nny Court witlun the said territoHcs to the 

^ punishment of death shall have mercy extended to him. 

prSS iipon^con'- "I'”" condition of his being kept in penal servitude for life, 
vimdo years, nil the i>Tovmon3 of this Act shall 

he applicable to such offender in the same manner ns ii he 
had been lawfully sentenced under this Act to the term of penal servitude specified 
in the condition. 

5. [I’oiccr to substitute penal servitude for tran$j}OTtatio7t.'} Hep. hy the Pri- 
'somrsAct,2S71{VoflS71). 

6 . [Mode of dealing v'ith person under seiUenee of penal servitude.] JJ!ep, 61 / 
the i'nsoiicrs 2S72 (f of 2S7J). 

7. (Appltca(ion of enactments respecting (ransportaticai and mprisoimenf 
mlh ?iard labour.] Hep. hy the Prisoners Act, 387] (T of 3873). 

8. \Hemoval of convicts under sentence of imprisonment from one prison to 
another.] Rep. hy the Presidency Jails Act, 1872 (V of JSC7). 

9. lO, 11 and 12. [/licenses fo conriefs tinder sentence of penal servitude to he 

at large.] Rep. by the J’risoMere Act, 1871 (y of 2871.) * 

Nothing in. this Act is intended to alter or affect the provisions of the 

12 and 13 Victoria, Chapter 43, or onyAct of Parliament 

4ct no6 tc effect panged in the United Kingdom of Great Britain and Ireland 
tttQ pioviBwns of I 

csertaia Engtwh eta- gince the 28th of August, 1833, or whieh may hereafter he 

tutes. , 

passed. 

14. Any sentence or order upon any person describing him as 0 European 
Sentence when American shnU be deemed, for the purposes of this Act, 

proof that a person conclusive o! the fact that such person is a European 

is a Enropcau or an . rii_* > * 

Auveriftanf or American wjthm the meaning of this Act. . . 

15. The word “ European,” as used in this Act, shall be understood to include 

any person Usually designated a European British subject. 
Words in the singular number or the masculine gender shall 
be understood to include several persons as Well as one pereon, 
and females as well as males, unless there be aomething in the context repugnant 
to such construction. 

16. [Oomwencenienf of Act.] Rep. by the Repealing Act, 1870 {XlV of 3870). 



TEIE POLICE aNCITEMENT TO DISAFFECTION) ACT. 
(Act No. XXII of 1922.) 


■\Vnp.REA3 it 13 expedient to penali 2 c the spreading of disaflection among the 
police and other kindred offences; It is hereby enacted as follows:— 

Short title, extent (D This Act may be called the Police (Incitement 

an<l commoncoment. to Disaffection) Act, 1922. 

(2) It extends to the whole of British India, including British Baluchistan 
and the Sonthal Parganas 

(3\ It shall come into loteo in any province or part ot a province on such 
date as the Local Government may, by notification in the local oflicial Gazette, 
direct. 


2. In this Act, the expression *‘ member of a police-force ” means any person 

^ ^ . appointed or enrolled for the performance of police duties 

under any enactment speemed m the Schedule 

3, Whoever intentionally causes or attempts to cause, or docs any act which 

he knows is likely to cause, disaffection towards IBs Majesty 
|n^d”l«fI«uon '^*etc Government established by law in British India amongst 

the members of o j>oliec*foree, or induces or attempts to 
induce, or does any act which be knows is likely to induce, any member of a 
police-force to withhold his services or to commit a breach of clueipline shall 
be punished with imprisonment which may extend to nx month', or with fine 
which may extend to two hun«!red rupee', or with both 

Explanation —Exj*rossioii' of disapprobation of the measures of the 
Government witba viewtoobtnin tbeiralleratiOD by lawful means, or of disappro¬ 
bation of the administrative or otheraeiionofthc Government, do not constitute 
au offence under this section unlc'.' they cause or are made for the purpose of 
causing or are likely to cau«e disaffection 


8«Tint: of •cl* 
donp by jinlir^ 
finnuticin* anU otbrr 
jipnioii* for erriain 


4 Nothing ehall b^ dermed to be an offence under this 
.\rl which !•> done in foocl faith— 


(n) for the I'urpo'o of proirotirg the welfare or interests of anv member 
of a polict*-forre bj indurinc hm to wjtf hoM ! i' services in anv rrjr.rier authorised 
liy law ; or 


({) fiy or on b<haU of any a«-ociation formed for the purj'O-e of furthering 
the intert-ts of members of a jolice-fcrce as ench. where the a«oration has teen 
autliorireJ or recorniref I y tie Govemmert ar.d tie act done is done under aev 
rdas or articles of the aseociation wUchl.aiel.era aj proTed bv tleCoTemme 
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„ ... 5. No Court shall proceed to the trial of any offence 

Sanction to tnaj , v i 

of offences bj' sub- under tnis Act except wtlx the previous sanction, or on the 
ordinate Courts. complaint, of the District Jfagistrate or, in the case of a Pre¬ 
sidency town or the town of Eangoon, of the Commissioner of Police. 

6. (1) No Court inferior to that of a Presidency Slagis- 
Trial of ca«ie3. trate or Magistrate of the first class shall try any offence under 
‘ :' ,. • ■ ■ this Act. 

(2) Notwithstanding anything contained- in Chapter XXII of the Code of 
Criminal Procedure, 1898, no offence under this Act shall he triable summarily. , 
The Schedule. 

; u (*See Section 2.) 


Year. - 

No. 

■ Short title. 



Acta of the Qovernor-Qeneralin Coxineil, 

1859 

XXIV , 

The Madras District Police Act, 1859 

.1801 

•' V 

The Police Act,'1861. i 

1887 

XV' 

The' Burma Military Police Act, 1887. 

1888 

III' 

The PoUce Act, 1888. 

1892 

V 

The Bengal Military Police Act, 1802. 



Madraa Act. 

.1888 

in 

.The Madras Qty Police Act, 1888. 

Bombay Acts. 

1890 

‘ IV 

The Bombay District Police Act, 1890. 

1902 

1 

IV. 

Tho City of Bombay Police Act, 1902. 

Bengal Ads .' 

1800 1 

>' II 

The CalcJtta Suburban Police Act, 18GC. 


IV 

The Calcutta Police Act, 18CC. 

1890 

III 

The Calcult.a Port Act, 1890 

.• 1920 

i 

II 

The Eastern Frontier Rifles (Bengal Battalion) Act, 1920 

Burma Ad. 

1899 ' 

IV 

The Rangoon Police Act, 1899. 

I Assam Ad. 

1920 

I 

The As-sam Rifles Act, 1920. 

Beguialumhythe Coiernor'Grneral in CtwTitif. 

16SS 

II 

1 

ITie Andaman and Nicobar Inlands Military Police Regulation. 
1888. 


TIIE ^RE^*E^TIO^* OF SEDITIOUS MEETINGS ACT. 

(Act No. X or 1911). 


Ak Act fJ fc" ai>A a"<»r1 0^ ttf //) 0.c prctertlon cf ytliic 

lilrivto (trtymnt^ n p*Alie Inp-pii^Uty. 


Wncp.M* it i« fXpfJi^nt to cor.«o!Mit<‘ an'! arnfr.<l the latr rebtinz to the 
prevention of puMic rn^tiazt lAelr to promote jeditioa or to canje a diiturbance 
of pnMjc tm.nqcillitv, It i* herehv enact<^1 a« fo!!ow.« :— 

5i.rv-t i.'V 1- (1) Thij.lctrtarbecallctlthePreventioaofSeditiocj 

Meetinz^ Act. 1911. 

(2) It extend* to th» whoV of Rritt*h India, bet shall hare operation oalr in 
sech Proviacee cr part of Provinces as the Goremor-Geceral m Council mar from 
time to time notifr in the Garette of India. 


2. (1) The Local Oove.T.meat nut, with the prenous sanction of theGorersor- 

ri»»Tr ef lfK%l General m Council, br cotl'ication in the local oScia! 

n-jTerearpi ta mu- declare the whole or anr part of a Proricce, in which 

fv trwUjani ..* , , . , 

this .Act for the tine beinz in operation, to le a proclaxmea 
area 

(2) cotiScation made under sub-section (I) shall not remain in force for 
more than six nontLs. but cothinz in tht* sub-section shall be deemed to prevent 
the Local Gcvemrr.ent. with the prerioiu sanction of the Govcmor-General in 
Council, from rr-xlnTf any further notification* in respect of the same area from 
time to time as it may think fit. 


3. (1) In this .\ct. the expression " public meettiur " means a meeting which 
rvfiajuiu. is open to the public or any class or portion of the public. 

(2) A meetinz may be a public raeetinz notwithstanding that it is held in 
a private place and notwithstandmz that admission thereto may have been 
restricted by ticket or otherwise. 


4. (1) No public m*'^tinz for the furtherance or discoasioa of any subject 

v . . likelv to cause disturbance or public excitement, or for the 

Z»ot.cp to b p - * ' 

of poblie exhibition or dUtribntion of any writinz or printed matter 
relating to any such subject, shall be held in any proclaimed 
area— 

(o) unless written noticeof the intention to hold such meeting and of the 
time and place of such meeting has been given to the District 3Iagi3trate or the 
Commissioner of Police, as the case may be, at least three da vs preWousIy; or 
ua 
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- , 5. ^’'o Court Rh&ll proceed to tfic trial of any ofTence 

Sanction to tml ■' 

of offences by sub. Under this Act except with the j)revioU3 aanction, or on the 
ordmato Courts. complaint, of the District Majdstratc or, in tlie case uf a Pre¬ 
sidency town or the town of Rangoon, of the Commissioner of Police. 

6. (1) No Court inferior to that of a Presidency Slagis- 
Trial of cases. tratc or Jlagistrato of the firat clatw shall try any offence under 
' this Act. 

(2) Notwithstanding an}’thing contained in Chapter XXII of the Code of 
Criminal Procedure, 1898, no offence under thh Act shall be triable summarily. 

The ScnEnux.E. 

' (tSce Section 2.) 


4ctsof the Govervor-Oentral in Council. 

The Madras District Polico Act, 1859. 

The Police Act,'1861. 

Tbe Burma Mdltarj' Police Act, 1887. 

The Police Act, 188S. 

The Bengal Military Police Act, 1892. 

Madras Act. 

The Sladras City Police Act, 1888. 

Bombay Acts. 

*1 ’I’ho'Bom'bay'EfistrictTdlico Act.IbbO. 

The City of Bombay Police Act, 1902. 

Bengal Acts. 

The CalcatlaSuburban Police Act, 18CG. 

The Cnicnfta Police Act, J8f*C. 

The Calcutta Port Act, 1890. 

Tlie Eastern Frontier (Bengal Battalion) Act, 1920. 

' Burma Act. 

The Rangoon Polico Act, 1899. 


The Assam Rifles Act. 1920. 

JteguJationbtftheGoi'trnor.General in Council. 

ITie Andaman and Nicobar Islands Xiilifarv Police Regulation, 
1888. 



THE PREVENTION OF SEDITIOUS MEETINGS ACT. 
(Act No. X op 1911). 


An Act to consolidate and amend the late relating to the prevention of puUic 
meetings lilehj to promote sedition or to cause a disturbance of public Iranquillity. 


Whereas it is e.Tpedient to consolidate and amend the law relating to the 
prevention of public meetings likely to promote sedition or to cause a disturbance 
of public tranquillity; It is hereby enacted as follows :— 


Short title and 1- (!) This Actmaybecallcd the Prevention of Seditious 
Meetings Act, 1911. 

(2) It e.Ttends to the whole of British India, but shall have operation only in 
such Provinces or part of Provinces as the Governor-General in Council may from 
time to time notify in the Gazette of India. 


2. (1) The Local Government may, with the previous sanction of the Governor- 

Power of Local in Council, by notification in the local ofDcial 

GoTcrnmcnt to noti- Gazette, declare the whole or any part of a Province, in which 
fy proclaimed areae. . ..... ^ . . . i 

this Act IS for the time being in operation, to be a proclaimed 

area. 

(2) A notification made under sub-section (1) shall not remain in force for 
more than six months, hut nothing in this sub-section shall be deemed to prevent 
theLocal Government, with the previous sanction of the Governor-General in 
Council, from making any further notifications in respect of the same orca from 
time to time as it may think fit. 

3. (1) In this Act, the e.xprcssion “ public meeting ” means a meeting which 

Dofinitum IS open to the public or any class or portion of the public. 

(2) A meeting may be a public meeting notwithstanding that it is held in 
a private place and notwithstanding that admission thereto may have been 
restricted by ticket or otherwise 

4. (1) No public meeting for the furtherance or discussion of any subject 

Not ce to bo cause disturbance or puhbc cicitement, or for the 

given of public exhibition or distribution of any writing or printed matter 
meeting*. relating to any such subject, shall be held in any proclaimed 

area— 

(o) unless written notice of the intention to hold such meeting and of the 
time and place of such meeting has been given to the District Magistrate or the 
Commissioner of Police, as the case may be, at least three days previously; or 



1178 


lAVr <JP CRIHES. 


(6) unless permission to hold such meeting has been obtained in writing 
from the District Magistrate or the Commissioner of Police, os the case may be. 

(2) The District Monistrotc or any Magistrate of the first class authorized 

P o w e r of Magis- District Mngistratc in this behalf may, by order in 

writing, depute one or more Police officers, not being below 
the rank of a Head Constable, or other persons, to attend 
any such meeting for the purpose of causing a report to be taken of the proceedings. 

(3) Noticing in this section shall apply to any public meeting held under any 

Kxcoption s*®tutory orothereipresslcgalnntbority^ortopublicmeetmga 

or to public meetings convened by a Sherifi or class o! public 
meetings exempted for that purpose by theliOcal Government by generator special 
order. 

5. The District Slaglstratc or the Commissioner of Police, as the case may 
Power to proKibit he, may at any time, by order in vrriting, of which public 

public mcotingq. notice shall forthwith i>e given, prohibit any public meeting 
in a proclaimed area if, in bia opinion, such meeting is likely to promote sedition 
or disaffection or to cause a disturbance of the pubUo tranquillity. 

6. (1) Any person concerned in the promotion or conduct of a public meeting 

held in a proclaimed area contrary to the provisions of 
gection 4 shall be pumsbed with impTisonmenb for a term 
which may extend to six months, or with fine, or with both. 

(2) Any public meeting which has been proliibited under section 5 shall be 
deemed to be an unlawful assembly within the meaning of Chapter VIII of the 
Indian Penal Code and of Chapter IX of the Code of Criminal Procedure, 1898. 

7. Whoever, in a proclaimed area, in a public place or a place of public 

_ resort, otherwise than at a public meeting held in accordance 

Penalty for deli- ’ ^ • - i. 

very ol spoeebea mth, or exempted from, the provisions of section 4, without 
in public places, permission in writing of the Magistrate of the District 

ot of the Commissioner of Police, as the case may be, previously obtained, delivers 
any lecture, address or speech on any subject likely to cause disturbance or public 
excitement to persons then present, may he arrested without warrant, and stall 
be punished with imprisonment for a term which may extend to six months, or with 
fine, or with both. 

8. Ko Court inferior to that of a Presidency Magistrate or of a Magistrate 
Cognizance of of the first class or Sub-divisional Magistrate shall try any 

oHeacoB. offence against this Act. 

9. The Prevention of Seditious Meetings Act, ■ 1907, 
and the Continuing Act, 1910, are hereby repealed. 


Hepesls. 



THE UEFOinrATORY SCHOOLS ACT. 
(Act No. VIII of 1807.) 


^fri .Jc/ to avtntd the h\c rehtwg to Iteforniatori/ Schools and to 
male fiirihrr jirovisxon for dealing tcith youthful offenders. 


Wiir.nCAS it is expodiont to amend the law relating to Reformatory Schools 
and to make further provision for dealing with youthful 
offenders ; It is hereby enacted as follows:— 


I. /*/cfi»ninflry. 


Title, commcncf- 
menl and extent. 


1. (1) This Act may he called the Reformatory Schools 
Act, 1897 ; and 


(2) It shall come into force at once. 

(3) This section and s. 2 shall extend to the whole of British India. The 
other sections shall c.xtcnd in the first instance to the whole of British India e.xcept 
the territories for the time being administered by the Lieutenant-Governor of the 
Punjab and the Chief Commissioner of Coorg, but either of the said Local Govern¬ 
ments may at any time, hy notification m the local official Gazette, e.vtend those 
sections to their territories from such day as may be fi.\ed m any such notification. 


r.e{3eal of Act. 


2. (1) The Reformatory Schools Act, 1876, is hereby 
repealed- 

(2) But all proceedings taken, orders passed, officers appointed or authorized 
and rules made under the said Act shall, as far as may be, be deemed to have been 
respectively passed, appomted or authorized and made under this Act. 

(3) Any enactment or document referring to the said Act shall, as far as 
may be, be construed to refer to bis Act, or to the corresponding portions thereof. 


Section 399 of 3. From the date fixed by any notification issued under 
palc^on^dafiffiiTd 8-1, sub-sec (3), 8 399 of the Code of Criminal Procedure, 

by ft notiScation 1882, shall be repealed in the province to which the notifica- 
under a. 1, eub-aec. 

(3). tion relates 

4. In this Act, unless there is anything repugnant in the subject or context,— 

(a) “ Youthful offender ” means any boy who has been convicted of any 
offence punishable with transportation or imprisonment and who, at the time of 
such conviction, was under the age of fifteen years : 

(6) “ Inspector-General ” includes any officer appointed by theLocal Govern¬ 
ment to perform all or any of the duties imposed by this Act on the Inspector- 
General : and 

(c) " District Magistrate ” shall include a Chief Presidency Magistrate. 
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JL-^Iiffonnnifur^ Schools. 

B. TOh th© prevwHS wncfron of tfio Oar^mor-Opncrof 
»nS°dS'wnita'’lt‘ 5T'‘'’ f’"’'""'"'"* ni»y~('>) MtaWish nni! 

fomatorf Schooh maifttflin Jl©fopmatorj’ SchwfA «t «{icf» fiJacca as it ma/ 
think fit: 

(6) USD fts Bcfomfltory Schools kept hy peworw mllin;; to net in conformity 
with such rules, consistent srilli thin Act. the Wa! Government may prescribe’ 
in this behalf; 

(c) ilircct that any school «o entnhlinhed or used aha!! cease to exist as« 
Reformatory School or to bo used an awch. 

Rotvniiitcn of 6. Kvcfy School so cMablisheil cr n^ed must pro' 
vide— 

(fi) sufHcicnt means of fleparotino the inmates at nipht; 

fi) proper sanitary arronf»emenfs, woter-sujiply, food, clothing and bedding 
for the youthful oficndcra detained therein ; 

(c) the means of giving such youthful offenders industrial training; 

(d) on infirmary or proper place for reception of Ruch youthful offouders when 
sick 

7. (1) Every ecliool intended to be established or used ns a Reformatory 

School shall, before being used as such, be inspected by tlie 
formKy°So!iooK' ^'ispector-Gencml, and if lie finds that the requirements of 
8 G have been complied with, and that, in hia opinion, such 
school is fitted for tho reception of such youthful offenders os may bo sent there 
under this Act, ho shah certify to that cfTcct and such certificate shaH he published 
in the local official Gazette, together with an order of the bocal Government estab¬ 
lishing the Bchool as a Ilcfofmatory School or HhectJBg that it shall ho used as 
such, and the school shall thereupon bo deemed to bo a Reformatory School. 

(2) Every such school shall, from time to time, and at least once in every 
year, be visited by tho said Inspector-General, who shall send to the Local Govern¬ 
ment a report on the condition of the school in such form as the Local Government 
may prescribe. 

8. (1) IVhenever any youtJifuI offender is Bentenced to transportation or 
T>ower of Courts imprisonment, ond is, in the judgment of the Court by Avhich 

to (hrect youthful ho js sentenced, a proper person to bo an inmate of a 
io‘^'nelonn Ai oTy Reformatory School, the Court may, subject to any rules made 
by the Local Government, direct that, instead of imdetgoing 
his sentence, he shall be seat to such a school, and be there detained for a period 
whicli shall be not less than three or more than seven years. 

(2) The powers so conferred on the Court by this section shall be exercised 
only by (o) the High Court, (6) a Court of Session, (c) a District Sfagistrate, and 
(d) any MagialTate specially empowered by i!ie Local Government in this behalf, 





an l rn»y|.r I't U.'-cA.r fT.:;i<-' l-^forr (f.'-n ofuinilly 

pr on »r 7 *' »1 

/V T}'''*1 ffnMTT.rri'tA r'l’^r rri*Xt’tnl'* (oT . 

(fl) if» jOfnlpf!rn'l.-r« U-A •■•n^ (p iJ-rfonjulpry ^'chfX)I«. 

l,*Mrr rr-r»H 1p 0 ^ p! l! n'r pr^r.^r* «if f lK«-f for*j'I<-TA!inn«. ap'I 

(f) r'r’.^»^r.r 1^'' «'-n; ti> *:irb 

^ »' fr’J’lir.K io tJ 'If ii~»» Pt fJ 

5 (I) »ri> jn |-At» nn onl'r un'I'T th<? 

|»*1 f«T»'r'':r-r i» nf ••jtnif'i tf.*l a joylMul 

vrni*tT»r*^ ** • I'toj-'r ^•»■r•on <n i.r an jnmal<' of n 

It, fmt* ff'Tft-.tlon I** fr>»r. wj}I,f’'j} j'4^‘in^ «rntrnrc, 

»y'l> Pi‘:ni<^n ar.'l ^tjl.mit hi« |»ri*civ'fhns< an-l forward 
Ifi'' yoiJlf.fi;| p!?<-n‘I'^r !« If.** flntrirl MAriMm!** lo whom he 
Ik lyf'nnfir.al^". 

(2) Tfi'’ to «Kon if.*' j*n»"^fin.’« at** m 'nl'nidtr*! may mate 

lUf^j Jtjrjf 'f in^ejjT f»f any) a«) <• m*y iJ mi fil an-) ya** asjrh a**nl''nrp and orrJrr 
for l)!'" «lH»r.iion in a n<ffirmatory Scl.<wl pf th** yntjthfni pfTrnifer. nr o{herwi»p, 
a* hr fniril ! »Ar J'amM if »«<), jT>:iiJ.ftjJnJ!«-n'I*-r f.arj I r^n prjrjnall> Iri'^f by him. 

10. Th'" jfi of a j in «lii<-h a yonlhful off'-ndrr |4 rcmfilir*!, 

)•<.»« r>f ft'riitmn of a f'nt.-nrf of tmpn*»>niiirni. may hrinit him, 

ir*ir* irt J Ihrn attain^l ih** nr'* of fift<vn \r.ira, before the 

OtiOrr IJlr«n k»f» 

otwnrj It, Ih^lrirt .'fafwtralo wjihin who^c ;HrjMjiclion aiich prj<on is 

u'rfrt^tTnrf kitiiaie , and moh .'fa?i»tr.aie may. if meh )Oii(hfuJ olTondcr 
apl^^an* lo I'f a proper person to ho an inmate of a 
Ifrformaiofy hVhooI, direct Ifiat, in»tc.a«i of «n«Icr;:c»in 2 the rr^nfiip of his sentence, 
he shall J>f sent to a Jfefonnalory •''rlioo!. and there detained for a j>c/ioil winch 
shall he snhje^t lo the same hmitations as are prcsenh^^'l hy or under ». &, with 
reference to the j'crio<l of detention therehy authonretl 

11. (i) Hefore dircclins any youthful offender to ho sent to n Ifrforniatory 

IWJmlnkn en. Hchool under aetiion ti, section 0, or section 10, the Court 

quiry and findins Jlasistmtc shall mciuirc into the ijuestion o! hts nge nnd, 

aktoan^ef ‘ f> i , , 

oflrfwlrr. after taking »uch cviifence (if any) os may l>c deemed ncces* 

eorj’. *^®ff record a flndinir thcr<*oij. sUtwg hw age ns nearly ns may he. 

(2) A similar inquiry shnll be made and finding recorded by every JtagUtmte 
not cmiiowcred to pass nn order under section 8 before submitting his proceedings 
and forwording the youthful offender to the District Magistrate as required hy 
section 9, aub'Bcction (1). 

12. Every youthful offender dircclcrl by a Court or Magistrate to he sent 

to o Reformatory School shall be sent to such Reformatory 
CoTcrijtncnt 'o , , , , , „ , , . , 

determine luforma- School as the Local Oovernnient may, hy general or bpcciai 

thich eu^^oflen^ Order, appoint for the reception of youthful offenders so 
era ahall bo acnt. dealt with by Buch Court or Magistrate : 


Iratr* Irt 

ondrr ftlfxn k»f» 
Itftrrwl It, 

fnrtil In |«> *«1 lo 
Krfpftn alnf? 

K IrWip. 
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Provided that, if accommodation in a Keformatory School is not immedi¬ 
ately available for Buck youthful offender, he may he detained in the juvenile 
ward or such other suitable part of a prison as the Local Government may direct- 
fa) until he can be sent to a Reformatory School, or 
(6) until the term of his original sentence expires, 
whichever event may first happen. Should the term of his original sentence 
first expire, he shall thereupon be released, but should he he sent to a Reformatory 
School, then the period of dentention previously undergone shall be treated as 
detention in a Reformatory School. 


13 (1) If at any time after a youthful offender has been sent to a Refonna- 


Persons found to 
be ovor eighteen 
years not to bo de¬ 
tained in Reforma¬ 
tory Schools. 


tory School it appears to the Committee of Visitors or 
Board of Management, as the case may be, that the age of such 
youthful offender has been understated in the order for 
detention, and that he \viU attain the age of eighteen years 


before the expiration of the period for which he has been ordered to be detained, 
they shall report the case for the orders of the Local Government. 


(2) No person shall be detained in a Reformatory School after ho has been 
found by the Local Government to have attained the age of eighteen years. 


Discharge or rs- 14 , The Local Government may at any time order any 
moval by order of , , , - , 

Govemtaeat. youthful offender— 

{a) to be discharged from a Reformatory School; 

(6) to be removed from one Reformatory School to another such school 
situate within the territories subject to such Government Provided that the whole 
period of his detention in a Reformatory School shall not be increased by such 
removal. 


Power to Gorer* 
nor-Goncral m Coun¬ 
cil to direct use of 
Reformatories in one 
province for njeop- 
tion ol youthful oh* 
enders from an¬ 
other. 

(2) Any such 
offender, and the 


15. (1) The Governor-General in Council may by 
general or special order direct that any Reformatory School 
situated in one province shall be available for the 
reception of youthful offenders directed to be sent to any 
Reformatory School by any Court ^or Magistrate in any 
other province, 

order may also provide for the removal of the youthful 
cost of his maintenance, and may give any such further 


directions as may be necessary. 


tfi. Nothing coutained in the Code of Criminal Procedure, 1882, shall be 
construed to authorize any Court or Magistrate to alter or 
subf4\*to*ap^rvr reverse in appeal or revision any order passed with respect 
rtvjswn. ggg qJ qjj youthful offender or the substitution of an 

order for detention in a Reformatory School for transportation or imprisonment. 
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III .— ManagtmcnCof Iteformatory ScJiools. 

Arpnintmcnt of 17. (1) For the control nnd managcmont of. every 
"of Hcformntory School, the Local Government shall appoint 

tTsifore or Board of either (n) a Supermtcndcnt and a Committee of Visitors, or 
Management, ' ^ 

(6) a Board of Management. 

(2) Every Committee nnd every Bo.ard sO appointed must consist of not less 
than five persons, of svhom two at least shall he natives of India. 

[Z) The Local Government may suspend or remove any Superintendent 
or any Member of a Committee or Board so appointed. 

18. (1) Every Superintendent so appointed may, with the sanction of the 
Committee, hy license under his hand, permit any youthful 
mfy offender sent to a Reformatory School, who has attained the 

ful oficnden to cm- of fourteen years, to live under the charge of any trust- 
pIojTrs of labour. ' . , ,. a • i- 

worthy and leapectahlo ptraon named m the lieense, os any 

officer of Government or of a Municipality, being an employer of labour and willing 
to receive and take rharge of him, on the condition that the emploj'er shall keep 
such youthful offender employed at some trade, occupation or calling. 

(2) The license shall be in force for three months and no longer, but may, 
at any time and ftotntime to time until the expiration of the period for which the 
youthful offender has been directed to be detained, be renewed for three months 
at a time. 

CanceUatioa of 19- The license shall be cancelled at the desire of the 
license. employer named in the license 

20. If during the terra of the license the employer named therein dies, or 

ceases from business or to employ labour, or the period for 
which the youthful offender has been directed to be detained 
in the Reformatory School expires, the license shall thereupon 
cease and determme. 

21. If it appears to the Superintendent that the employer has ill-treated the 
Cancellation o f yo^thful offender, or has not adequately provided for his 

bcense in case of ill* lodging and maintenance, the Superintendent may cancel 
treatment. 

the license. 

22. (1) The Superintendent of a Reformatory School 
be (l«med guardian shall be deemed to be the guardian of every youthful offender 
ew offend- jgtained in such school, within the meaning of Act No. XIX 

of 1850 {concemtng the binding of apprentices). 

(2) If it appears to the Superintendent that any youthful offender licensed 
Power to ap. behaved well during one or more periods of 

ffendw his license, the Superintendent may, with the sanction of 

the Committee, apprentice him under the provisions of the 
said Act and on such apprenticement the right to detain such youthful offender 
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ti8i 


in a Reformatory School shall cease, ami the Mficx|jirc<i term (if any) of his sentence 
shall be.canccllcil. 


^ ^ ^ p 23. (1) Every-Committee of Visitors aiijfointcd uciipr 

mitlco of Vi-iitow. ^ Kefonnntory School aliall, at least once in every 

month, 

(a) visit the school to hear complaints, ami see that tho requirements of 
s. 6 have been complied %7ith, and that the managenjent of the school is j>ropcr 
in all respects; 

(ff) examine the punishment-book; 

(c) bring any special cases to the notice of the Insi^cctor-Goncral; and 

(ri) see that no person is ill^ally detained in the schoob 
(2) If any member of n Committee of Visitors so appointed fails or neglects, 
during a period of six consecutive months, to visit the school and assist in the 
discharge oi the duties aforesaid, he shall ccasO to be a member of sucli Committee. 


24. If, in exercise of the power conferred by a. 17, the Local Government 

appoints a Board of Management for any Reformatory School, 
of SI«n»scmcnt. S’-Jch Board shall have the powers and perform tie functhns 
of the Superintendent under ss. 18 to 22, both mobisfvc; and 
the license mentioned in s. 18 may be under the hand of their Chainnan ; and they 
shall bo deeraetl to be the guardians of the youthful offenders detained in such 
school. 

25. Tho Local Government may declare any body or Trustees or Managers 
Povor to appoint ^ school, who arc Willing to act in conformity with the ruJca 

Truat(?c8 qt other referred to in a. 0> clause (6), to be a Board of Management 
Managersofa Schoel , . . . , , , , , ^ a 

to bb a Board of under this Act, and thereupon such body or managers snaii 

Jianagetnent. have all the powers and perform all the functions of such 

Board of Jlfanagenieiit. 

26. (1) With the previous sanction of the Local Government, every Board 
Pover of Board MnsageiTje/tt ol a Re/ormatwy School may from time to 

to m»t.e rules. mahe rules consistent with this Act— 

(i) to prescribe the article which are to be deemed to be *' prohibited 
articles”; and 

(ii) to regulate— 

(а) the conduct of business of the Board ; 

(б) the management of the school; 

(c) the education and industrial ttatning of youthful offenders ; 

(d) visits to, and communication with, youthful offender ; . 

’ (c) the terms and conditions under which any articles declared by the Board 

to be “prohibited articles” may be introduced into or removed out olthe 
school; 

{/)' the manner in which auch articles ate to be removed when introduced 
without due authority; 
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(^) the conditions nnd limitations under which such articles may be supplied 
outside the school to any youthful offender under order of detention therein ; 

(h) the conditions on which the possession by any such youthful offender 
of such nrliclea may be sanctioned ; 

(0 the penalties to be imposed for the supply or possession of such articles 
when supplied or possessed without due authority; 

■ the of offencea commuted Uy youtMul offerideti; aiad 

(i) the granting of licenses for the employment of youthful offenders. 

(2) In the absence of a Board of Management the Local Government may 
make rules consistent with this Act to regulate for any Reformatory School the 
matters mentioned in any clause of sub'section (1), other than clause (ii) (o), and 
also the mode in which the Committee of Visitors shall conduct their business. 


IV.—Offences in relation to Reformatory Schools. 


27. Whoever, contrary to any rule made under s. 26, introduces or removes 
Penalty for intro- or attempts by any means whatever to introduce or remove 
or'Bu^roly*^orproM- Or from any Reformatory School, or supplies or attempts 
communleauTn A'th stipply outside the limits of any Reformatory School, to 
youthful offenders, any youthful offender under order of detention therein, 

any prohibited article, and every officer or person in charge of a Reformatory 
School who, contrary to any such rule, knowingly suffers any such article to be 
introduced into or removed from any Reformatory School, to be poA«e«sed by any 
youthful offender dcf^aincd therein, or to be supplied to any such youthful offender 
outside it.s limits, 

and whoever, contrary to any such rule, communicates or attempts to communi* 
cate with any such youthful offender, 

and whoever abets any offence made punishable under this section, 
shall, on comdetion before a Magistrate, be liable to imprisonment for a term 
not exceeding six months, or to fine not exceeding two hundred rupees, or to both. 


28. Whoever abets an escape, or an attempt to escape, on the part of a youth¬ 
ful offender from a Reformatory School, or from the employer 
tinsw«%o7j-^Shi of such youthful offender, shaU be punishable with inipriscn- 
ful tflender. mcnt for a term which may extend to six months, or with 

fine not exceeding two hundred rupee-, or with both. 


29. A rolice-ofCecr may, without orders from a Magistrate and without a 
Anwt of warrant, BTiesX any to^UtA offender sent to a Reformatory 

3 -owthful pflrndfT School under this Act, who has escaped from auch achool or 
from his employer, and take him back to such scl ool or to hU employer. 

r.—J/ ifcel/arfouf. 


80. rr;yo W l-y Jri J/J cf im, ScMuU ///. 



U86 hK\7 OP CRIMES. 

31. (1) Notwithstftriding'liriTthihg contoincd in tiiis Act or in any other 

onnetment for the time being in force, any Court may, if it 
other ways with think fit,ijn«)icad of sentencing any youthful oflender 
including transportation or imprisonment or directing him to be 

detained in n licformntory School, order him to be— 

(o) discharged after duo admonition, or 

(b) delivered to liis parent, or to his guardian or nearest adult relative, 
or such parent, guardian or relative executing a bond, with or without sureties, 
as the Court may require, to bo responsible for the good behaviour of the youthful 
olTendcr for any period not exceeding twelve months. 

(2) For the purposes of this section the term "youthful offender" shall 
include a girl. 

(3) The powers conferred on the Court by this section shall be exercised only 
by Courts empowered by or under s. 8. 

(4) When any youthful offender is convicted by a Court not empowered to 
act under this section and the Court is of opinion that the powers conferred by tWs 
section should be exercised in respect of such youthful offender, it may record such 
upinion and submit the proceedings and fonvard the youthful offender to the District 
Magistrate to whom such'Court is subordinate, 

(5) The DistVict Slagistrate to whom the proceedings are so submitted may 
thereupon make such order or pass such sentence as he might have made or passed 
if the case had originally been tried by him. 

32. When a youthful offender during liispcriod of detention in a Reformatory 

Procedure i\heti SchooUs again convicted by a Criminal Court the scntenec ot 

youthful offender Court sliali commence at once, notwithstanding anything 
m a Reformatory to the contrary in s. 397 of the Code of Criminal Procedure, 

School again jgg 2 shall forthwith report the matter to the 

conTictea a n ct *'' ' . j i •*!, 

senteiicei Local Government, which shall have power to deal with tn© 

tnattei in any way in which it thinks fit. i 



the slave thade act. 

•f 

(3n & 40 Vio., c. 40.) 


1. H »ny porson, Ijoinp n jutijcct of Ifcr Majesty or of any Prince or State 

in Inilia in alliance with Her Majesty,'sliall, upon the Hieh 
tVrt»tn n(Tpn(t<*r* r. • ° 

on Hich Sean Africa which Her Majesty may 

Ei"' “mmPM ‘‘‘ *“ M'caify Ly any Order in Council 

In India. in this behalf, commit any of the offences defined in ss. 367* 

370 and 371, (in the schedule to this Act respectively recited) 
of Act XLV of lecn, passed by the Govcrnor-Oencrnl of India in Council and called 
“ The Indian Penal Code,” or abet within the meaning of the fifth chapter of the 
said Penal Code the commission cf any such offence, such person shall be dealt 
with, in respect cf such offence or abetment, as if the same had been committed in 
any place within British India in which he may be or may be found. 

2. If the Governor-General of India m Council shall, at a meeting for 
Soe 1 m* • making laws and regulations, amend the provisions of the said 

made to apply to sections 3G7, 370, and 371 of the said Penal Code, or any of 
mcnt“n'l‘lhi,’Ae't"'' *'*•’' '•'“P*" thereof so far as relates to the 

abetment of any of the offences forbidden by such sections, 
or make any further provisions for preventing or suppressing the making, buying 
or selling of slaves or any of the offences comprised in the said three sections, the 
Secretary of State for India shall, unless Her Majesty has disallowed such amend¬ 
ment or further provision, lay a cojiy of the amending Act before each House of 
Parliament, and after the same shall have lain on the table of both Houses of Parlia. 
ment for^the space of forty days, it shall be lawful for Her Majesty, unless either 
House of Parliament shall present an address to Her Jlajesty to the contrary, to 
direct by Order in Council that the provisions of the first section of this Act shall 
apply to the law so amended or enlarged, and the same shall be applicable 
accordingly 


3 For the purpose of obtaining evidence of the commission of the offences 
Po».,. of n.gh made punishable by this Act or any Act ot Parliament relating 

''’“T High Court in India shall 
have, as respects the persons in the first section of this Act 
relerred to, and as respects any British colony, settlement, plantation 
or territory, wherein any witness may he, the same powers as are con^ 
ferred on the Court of Queen’s Bench by the fourth seetion of an Act made and 
passed in the Session ot Parliament holden in the slsth and seventh years of Her 
Majesty s reign, chapter ninety-eight, with respect to such British Colonies settle- 
meuts, plantatiom, and territories as are therein referred to. 
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And every High Court may, if it thinks fit, issue such commission os is men¬ 
tioned in section 330 of Act X o! 1872, passed by tho Oovernor^Oencral of India 
in Council, and called, “ Tho Code of Criminal Procedure,” to any Consular 
Officer of Her Majesty in tho parts of Asia or Africa specified in any order of Her 
Majesty in Council under 8.1 of this Act, or to any Political officer or agent of the 
Qovernor-General of India in Council or of any Indian Government iii'tho said 
parts or in the dominions of any Princo or Slate in Indio in ollianco with Her 
Majesty, or to any Magistrate in Her Majesty's Indian dominions. 

And the depositions taken by virtue of tho said powers or under such com* 
mission shall be deemed by every Court of original or appellate jurisdiction in 
India in any trial or proceeding under this Act or any Act of Parliament relating 
to slavery or the slave trade to bo as good and competent evidence as if the 
witnesses deposing had been present and examined min coce and had mado oath 
or affirmation as required by law. 

4. And whereas by certain Orders of Her Majesty in Council made by virtue 
of an Act mado and passed in tho Session of Parliament 
boldcn in tho sixth nnd seventh years of Her Majesty’s reign, 
made amenable to chapter nincty»four, which Orders are dated respectively 
SjunS. tho ninth August one thousand eight hundred and sixty-six 

and the fourth November one thousand eight hundred and 
sixty-seven, it is ordered that the provisions of such Orders reJating to BiPiah 
subjects shall extend and apply to all subjects of Her Majesty, whether by birth 
or by naturelisation, and also to all persons enjoying Her Majesty’s protection 
in the several dominions mentioned in such Orders respectively: 

It is hereby declared and enacted that for the purposes of the said Orders in 
Council, and of any Orders in Council which Hex Majesty may hereafter think 
fit to make by virtue of the said Act of the sixth and seventh years of Her Majesty s 
reign, chapter mnety-four, all subjects of the several Princes and States in India 
in alliance with Her Majesty, residing and being in the several dominions comprised 
in such orders respectively, axe and shall be deemed to be persons enjojring Her 
Majesty’s protection therein. 

NOTE. 

By an Order in Conneib dated the 30th April 1877.* this Btatuto w extended to the foUow- 
ing parts ot Asia and Attica s— 

(а) Tho territories of tie Khsn of Kliolat and of the Sultan of Muscat in Meferan and 
Arabia. 

(б) The coasts of Baluchistan and of tho Bunder Abbas DUtricU and the shores of the 
Persian Gulf. 

(c) The coasts of Arabia from Bas Slussondom to Capo Bal-eMlandeb. 

(if) The territories of tho following tribes near Aden, ri* 

The Abdali The Hoirahabi The Sabahi 

TbeToodli TtoAlawi TheOa/ai 

TheAkrabi The Amir Tho OnUti 

* IMbUshed imho London Gazette, No. 2446a, p, 3147, on the Jat June, 1877. 
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(e) The Cout of Africa from Has S^jsrme to Dclagoa Bay. 

(/) The territories of the Sultan of Zansibar. > 

(jr) The sea and islands within ten degrees of latitude and longitude from such coast and 
■horn rcspectlrely. 

By the Slave Trade Oficncea (India) Order In Council, dated 14th October 1013, this Act 
is mado applicable to the territories of the Haiti. Wahidi, Behan, Andali and Beds tribes near 
Aden, and to the territories of the Mahri tribe of Kishtn and Scotra. * 

' Gazette of India, Part I. 1113, for 1013. i- 



THE TBURITORIAL WATERS .TURISDICTIOH ACT. 1878. 
(11 &’'12 Vic., c. 73). 


If 

An Act to regulate the l/iic refuting to the trial of offence* corimiftcfj on the s^a 
within a certain titslance of the coast* of Ihr Mnje$tg*s Poniinions, 

‘Whereas the rightful jumdiction of Her Mojest}', her heirs ftnd successors, 
extends and has always extended over the open sens ntljflccnt to tho coasts of the 
United Kingdom and of all otiicr parts of Her ^lajesty's dominions to s\ich a dis¬ 
tance as is necessary for the defence and security of such dominions : 

And whereas it is cxpccVtcnt that at] oflcnccs committed on the open sea within 
& certain distance of the coasts of the United Kingdom and of all other parts oi Her 
Jfajesty’fi dominions, hy whomsoever committetl, should he dealt with accordina 
to law 

Be it therefore enacted hy the Quocn^a Host Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and hy the authority of the same, as follows; 

1. This Act may be cited ns tho Territorial Waters 
ShoTttitlc Jurisdiction Act, 1$78. 

2. An oSence committed by a person, whether he is or is not li subject of 

Her ‘Jitajesty, on the open sea within the territorial waters 

vhJ q£ Her Majesty’adomtnions, is an offence within thejurisdiction 

jurisdiction of the Admiral, although it may have been committed on 

board or by means of a foreign ship, and the person who 
committed such offence may be arrested, tried, and punished accordingly. 

3. Proceedings for the trial and punishment of a person who is not a subject 

of Her Jlajesty, and who is charged with any such offence as 
R«trictioo on ; jjclared by this Act to be within the jurisdiction of Ihc 
SS°t"r°pnnS' Admiral, shall not be instituted in any eourt of the tinitea 
ment of offente. ]iin„aom except with the consent of one of Her Jlajcsty s 

Principal Secretaries of State, and on hie certificate ^ 

proceedings is in hia opinion expedient, and shall not be mst.tn ed in any e! he 

IminionsoiHerhlajesty out of the United Kingdom,except withthele^ 

Governor of the part of the dominions in which such procc^mgs are 
be instituted, and on hit certificate that it is expedient that such proceed, ngs 
should be instituted. 

4 On the trial of any jwrson who is not a subject of Her 

ofienco declared by this Act to be within the jumditlion 
frovMion. »« 1 O tpj Admiral, it shall not be necessary to aver in any in< 
ment or miormation on such trial that such consent 


procetiHW. 
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certificate of the Secretary ofStateorGovernornsis required hy thin Act has been 
given, and the fact of the aame having been given shall bo presumed unless disputed 
by the defendant at the trial; and the production of a document purporting to be 
signed by one of Her Majesty’s Principal Secretaries of State ns respects the United 
Kingdom, and hy the Governor ns respects any other part of Her Majesty’s domi* 
nions, and containing such consent and certificate, shall be sufiicienfc evidence 
for all the purposes of this Act of the consent and certifiratc required by tins Act. 

Procee<lings before a justice of the peace or other magistrate, previous to 
the committal of an offender for trial or to the determination of the justice or 
magisf rate that the offender is to be put upon his trial shall not be deemed proceed¬ 
ings for the trial of the offence committed by such offender for tlie purposes of the 
said consent and certificate under this Act. 


5. Kothing in this Act contained shall be construed to be in derogation of 
any rightful jurisdiction of Ifcr Majesty, her heirs or successors, 
juHtdiAion. ** Under the fatr of nations, or to affect or prejudice any juris¬ 
diction confcrreil by Art of Parliament or now by law existing 
in relation to foreign ships or in relation to persons on board such ships 


SiTing 

piracy. 


6. This Act shall not prcjmliec or affecl the trial in manner heretofore in 
use of any act of piracy aa defined by the law of nations, 
or affect or prejudice any law relating thereto •, and wheie 
any act of piracy as defined by the law of nations Is also 
any such offence as is declared by this Ajt to be within the jurisdiction of the 
Admiral, such offence may bo tried in pursuance of this Act, or in pursuance of 
any other Act of Parliament, law, or custom relating thereto. 


7. In this Act, unless there is somethinc inconsistent in the context, the 
following expre.^sions shall respectively have the meanings 
Definitions. hereinafter assigned to them ; that is to say, 

“ The jurisdiction of the Admiral.” as used in this Act, includes the juris¬ 
diction of the Admiralty of England and Ireland, or either 
the Admitar”" jurisdictions as used in any Act of Parliament; and 

for the purpose of arresting any person charged with an 
offence declared hy this Act to be .vitbin the jurisdiction of the Admiral, the terri¬ 
torial waters adjacent to the United Kingdom, or any other part of Her Majesty’s 
dominions, shall be deemed to be within the jurisdiction of any judge, magistrate, 
or officer having power within such United Kingdom, or other part of Her Majesty’s 
dominions, to issue warrants for arrestmg or to arrest persons charged with offences 
committed wiihm the jurisdiction of such judge, magistrate, or officer : 


“ Umted 


King. 


” Umted Kingdom ” includes the Isle of Man, the Channel 
Islands, and other adjacent islands ; 
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“ Governor." 


The territorial waters of Her Majesty’s dominions,” in reference to the 
sea, means such part of the sea adjacent to the coast of the 

“Territorial United Kingdom, or the coast of some other part of Her 
waters of Her Ma. _ . , , . 

jesty’s dominions. Majesty B dominions, as is deemed by international law to be 
within the territorial Sovereignty of Her Majesty; and for 
the purpose of any offence declared by this Act to he within the j urisdiction (.f the 
Admiral, any part of the open sea within one marine league of the coast measured 
from low-water mark shall be deemed to be open sea within the territorial waters 
of Her Majesty’s dominions: • 

” Governor,” as respects India, means the Governor-General or the Governor 
of any presidency; and where a British possession consists 
of several constituent colonies, means the Governor-General 
of the whole possession or the Governor of any of the constituent colonies; and 
as respects any other British possession, means the officer for the time being ad¬ 
ministering the government of such possession; also any person acting for or in 
the capacity of Governor shall he included under the term ” Governor.” 

" Offence ” as used in this Act means an act, neglect, or default of such a 
description as would, if committed within the body of a 
county in England, be punishable on indictment according 
to the law of England for the time being in force: 

“ Ship ” includes every description of ship, boat, or 
^*'**’' other floating craft: 

” Foreign ship ” means any ship which is not a British 

ship. 


' Offence." 


“Foteign ship." 



THE .WHIPPI.NG ACT. 
(Act Ko. IV of 1909.) 


Short tUlo and 
extent. 


Whereas it ia expedient to consolidate and amend the law relating to the 
punishment of whipping ; It is hereby enacted as follows:— 

1. (1) This Act may bo called the Whipping Act, 1909 ; 
and 

(2) It extends to the whole of British India, inclusive of British Baluchistan 
and the Santhal Parganas. 

Wbippinf; added 2. In addition to the punishments described in s. 53 
Art arc also liable to the 

XLV 18C0. punishment of whipping. 

X O T E. 

Tiio Indian renal Code and the Code of Criminal Procedure must bi* read as if the IVIupptnjt 
Act formed a part of the Penal Code from tho date of its enactment > 

able with wlipping 3. Whoever commits any of the following offence.', 
in lieu of other 
punishment. namely 

(а) theft, as defined in s. 378 of the Indian Penal Code, other than theft by a 
clerk or servant of property in possession of his master ; 

(б) theft in a building, tent or vessel, as defined in s. 3S0 of the said Code ; 

(e) theft after preparation for cansing death or hurt, as defined in s. 383 of 

the said Code; 

(<f) lurking house*trespass, or house-breaking, as defined in as. 443 and 
446 of the said Code, in order to the committing ol any offence punishable with 
whipping under this section; 

(«) lurking house-trespsss by night, or house-breaking by night, as defined 
in 88. 444 and 446 of the said Code, in order to the committing of any offence 
punishable with whipping under this section . 

may be punished with whipping in lieu of any pnmihraent to which h** may for 
such offence be liable under the said Code 

NOTE. 

When puni'hmfut U Inflicted under ihj* .%ct. !t» nu»t it»tc lh» b*Witr. B.vi the 

judgment khould out the pround* ihetro* • 

Under thu* ►«vtirtn the oCroder in Irni «*f pam.bEs«st bv th- r«;»l Cod* E*y h« 

ponhhed »ith whipping. The pani»hia«it cadertSe FynmlCeele mna.5t br l-.?y-<ed lamdd.tiiw 

’ Mtnimijin r. f!tfkr lLAt»n.I|L 

(lis';i)7Iierc Ln.lM.ri..(lST0)5M.n.C » W*9.flRM)5 M*d.l55. 

Ib9 
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to whipping. ^ Under the noxt Boctlon the onowW wsy ho jiuni^hctl Trith whipping in Jjeo of 
or in addition to any other pnnfahment to which ho mn.V ho liahlo. 


Ollencoa 
able* with 
In lieu of 0 

tion to other ' 

punhhinent. i. , . 

(aj abets, commits or attempts to coimiiH, rape as defined in s. 37G of the 
Indian Penal Code; 

(6) compels, or induces any person by fear ol bodily injury, to submit to 
an unnatural offence as defined in s. 377 ol tbe said Code; 

(c) voluntarily causes hurt in committini; or attempting to commit robbery, 
as defined in s. 390 of the said Code *, 

(rf) commits dacoity as defined in a. 391 of tho said Code; 
may be punished tvitli a whipping in lieu of or in addition to any other punish¬ 
ment to which he may, for such offence, abetment or attempt be liable under the 
said Code. 


punish* *' ' 

wfiipp^g 4 -WhocYeT- 

r In nddi* 


NOTE. 

Tills section must be wad subject teas. 39l and 395 of tho Codo ot CMmlnal Proeedure. 
Under the former section no* accused person shall bo sentenced to whipping in addition to 
imprisonment when the term of imprisonment to which he U sentenced is less than three 
months. Under tho latter section certain exemptions are spocified. 


Juvenile offenders 5 , juvenile offender who abets, commits or 

when punishable 

with whipping. attempts to commit~- 

(a) any offence punishable under the Indian Penal Code, except offences 
specified in Chapter VI andinss. 153-A and 505 of that Code and offence punishable 
■with death, or 

(b) any offence punishable under any other law with imprisonment which 
the Governor-General in Council may, by notification in the Gazette of India, 
(Specify in this behalf, 

may be punished with whipping in lieu of any other punishment to - which 
he may for such offence, abetment or attempt be liable. 

Explaiiation.—'in this section tbe expression "juvenile offender" means 
•an offender whom the Court, after malcing such enquiry (if any) as may be deemed 
necessary, shall find to he under sixteen years of age, the finding of the Court m 
all cases being final and conclusive. 

NOTE. 

This section is not intended to . ovemdo tho provisions of ss. 3 and 4 wtic** 
apply to juTomleononders, but these sections Bpwify certain offences onlyforwhichwhippi”? 
may bo inflicted ; but under this section a juTcnile offender may bo punished with whipfU’S 
for an offence mentioned jn clauses (a) and (5). 

Tht fientemo of whipping under this Boction may bo pasbod in lien o/and not in aJJiObn** 
any other punishment to which the accused may bo liable. 


* JJaffadv, <189i) 16 Bom. 357. 
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The foUowinc’ notice ^ has been isened by the Govetonr-General in'Council in 
pursuance of clause (h)— r . 

No. 1008 —In exercise of tho oonftnred by s. 5, cl-itise {b), of the Whipping Act, 

1909 (IV of 1909), and in aup^tsoasion of the Home Department notification Xo. IC50, dated 
the 27th September 1920, the Governor^General in Council is pleased to specify the offences 
under the enactments ami rules mentioned in the schedule hereto annexed, l>eing offences punish' 
able under tho said cnactmeuta and rules with imprisonment, as offences (or the abetment or 
commission of, or attempt to commit which, juvtmle offenders may be punished with whipping 
m accordance with the provisions of the said section. 

SenEDOLE. 

Generrtf vlcis. 


1. The rolice Act, 1861 (V of 1861). sec¬ 
tion 34 

2. The Public Gambling Act, 1867 (III of 
1867), sections 4,13 and 15. 

3. Tho Cattle Trespass Act, 1871 (I of 
1871), section 24. 

4. The Korthem India Canal and Drainage 
.4et, 1873 (^^II of 1873), soetion 70, clauses 
ll)atid (2) 

5. The Opium Act, 1878 (1 of 1878) 
(ionO 

C. Tho Indian Koivst Act, 1878 (VII of 
1878), sections 23, 32 and 02 and rules ms^c 


8.^ The Indian Salt Act, 1682 (XU of 
S3 (XIII 

ISW (IX 
• J29 

Animals 

Act. 1890 (XI of 1890), sectioas 3. 4 and 5 

12. The Prisons .let. I8''l (iX of I8"**K 
section 42 

13. The Kxu'c Alt. l^% (XU of le'MI). 
acctinns 45, 40. 49 and 51 

14. The Indian Ki.h"n<^ Act. 1897 (IV of 
1897), sections 4 and 5 

15 The Reformatory Jvhool* .4it. IViT 
(Vm of 1897). eectiona 27 and 2« 

16. Th- Indian Po.t Office Art. Ih'w. (VI 
of U9S), ..ectiom Cl, iif and f.s. 

17. Tho Afircnt Mnnunwnts IV~--ts» 
tion loot (VU of IWt), *»s-tion lu 

IS Tb- Indian n-vlnriti Aft. inilHlX 

«( 19111). 40 

10 Tlir Criminal Tnl«r. Ait. Iyil llll s*» 
mil). Mstiom SI. SS and S> 

StV Tl.s Cantonm-nt t'»»t'. t‘.*12. • 67 m 


LOCAL ACTS 
Kafrii. 

' 1. The itadra. |>|.mi IV'I— 

\.\n tlV.k. 47 

S. Til- Ma-1ra« l.-r-vl (rt. t"* iVa^'aa 
Art \ 1.1 is'Ji. ►..u.iw SI S' ant Nianl 
rnW nia.tr im I t ar, i, S' ant 5\. f .r t*i< 


5. Tilt, Towns X*iitsanccs Act, 1889 (.Madras 
Act 111 ot 18S9). aection* 3. 5 and 7. 

6 . The Madras Salt Act, 1889 (Madnw Ad 
IV 1889 ). section 74 

Bombay 

1 Th^ Bombay .Abkan Act, 1878 (TV>m 
hay Act V of 1878 ), actions 47 and 48 . 

2 The ^niUsy Pmcntion of Gambling 
.Act, 186 “ (Bombsi Art IV of t^S"), accfions 
.7 and 12 . 

3 Tli'‘ Bombay District Polue Aft, l^'a) 
(llonibav Aft IVof |S'»t)). »"rtions fij, 70 and 
71 

4 . Tl)“ fill of Ifc’mbay Police Act, U«r* 
(llombayArt IVof 1902 ). s'clion 122 
BCDsaL 

I. Th- Ho.rah Off-ncea Act. 18.77 (.\XI 
of | 8 .'> 7 ). section 20 

2 Th^ Calcutta SulniflNsn l“o!i.e .(rt, I sirf) 
(IVmgal .Art 11 of IRW), arrtion 4 | 

3 . The Calcutta Police .let. ISm) (IWsigal 
Art IV of I Mi*>). eortein 68 , 

4 Th* Rongal l*ut'lir CanlJin^ .Art, IwlT 
llWral .Act II of 1 ' 67 ). »' ft ions 4 . 11 and 13 

.7 The B^;:al Im.’ston .Art. laTailWi-sl 
Art III of Ih 7 f)).arctem 93 . 

6 The IWigal Emt-arAoert Ad. l»«S 
tlttigal .Art 11 <.f Is'S). arTtfin 77 . 

7 Th* It-agal Ksri— .Act. Ivr* (IV-oral 
Art A'of I'arti. »->-tr,n» t*) and 5 ? 

Uctled Prflrtaeei. 

I The I'n’r*! Iv-Tinr,-, A't. 1910 

lCLlt-»! )YT>,inr»s Ar« |\’ of 191(1), 
t-ce |4\, (').(<).(♦), 

• nl 61 




1 Tbs I'urjab La-nd p ((Vai 

A't. Ars I!„f 19 

2 Tlc' IV'J.b lilMsr A-i. 1914 (l*B-Jlb 

Art I if cl. (Ij, 

rU.tsA. {•) a-ri [d a-1 
‘•L i4* aM »»s 


• Nolin.-ati ici K.i Ill's H.'Oe Is iMtSni-s t, Jw*, 

t*«ti June Itrjl. IVm 1, p. sT; 


d.'sd tt‘ Js>a^ I V2t, »//*/.«. 
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fiurniA. 


Befasr 8Qd OrUu. 

J. Tbo Bonpftl Erotiinlcmont Act, 1855 
(XXXII of 1855), eectiona 10 and 17. 

2» Tho Bengal Embankment Act, 1882 
{Bengal Act It of 1882), Bceffon 77. 


X TIjp B/fjar an<| Oft«s« ExH«e Acf, 
lOlC {Bihar and Orwa Act 11 of 1016), acc* 
Ifon* 47 and M. 


Cenfral Provlncei. 

1. T‘ • (>>*-.; f—.:-'., 
(Centr , 

31. cl. • •. . 

38. 

IkIhL 


nis 
■ >na 
..ntl 


1. Bccllon 01, tub«!clion (1) clauAcs (a) 
atnl (e) and aub^erction (2), clause* (o), (6) and 
(c) of the Punjab Excise Art, 1014 {Punjab 
Act I of 1014), at applied to thoPelHprorinco 
by Coeentment of India notifications Xo. 
321630, dated the 22nd Sfay 1014, and No. 
16272, dated the 30tb October 1916. 


6. Whenoverttny Local Goveroment has, by notification in the Official Gazette, 
^ declared tho provisions of this section to be in force in anv 

Special provision * . . , . 

as to punishment frontier diatnct or any Wild tract of country Witbtn tno juris- 

Irontierdlst^cfa diction of auch lK>ca! Government, any person who in such 
district or tract of country after such notification as aforesaid 
commita any offence punishable under tho Indian Penal Code with imprisonment 
for three years or upwards, may bo punished with whipping in lieu of ony other 
punishment to which ho may ho liahio under the said Code. 

7, To section Dff3, sub-section (2), of the Coded Criminal 
^mendmen^ t V words " and, in the case of a person 

1898 . ' under sixteen years of age, it shall not csceed fifteen stripes’* 

shall bo addod. 


Repeal^. 


8. Tho enactments mentioned in the Schedule are 
hereby replied to the extent specified in the fourth column 
thereof. 

the schepule. 


Year. iJo. 


Subject or sbort titlo. 


Extent of repeal. 


Aeis of the Ooceraor-Oeiural in Council 


1864 ' 

VI 

1 The Whipping Act, 1864. 

1805 1 

1 ni ' 

The Indian Criminal Law Amendment 



1 Act, 1895. 

1893 1 

' 

1 

1 . 

The Code of Criminal Procedure, 1898. 


1 xin 

Ixhe Burma Laws Act, 1693< 

1900 

1 '■ 

The Whipping Act, 1900. 


So much ivs 13 unrepealed. 

Section 5. 

The 'rtirda “ whipping (if spociaBy 
Dmpowemd) ” m sub-soction {l)ano 
eub'section (3) of section 32. 

The wordB and figures “ (1) Power to 
pass sentences of whipping^ section 
32 " under the heading ‘ Pow^ 

j with which a Jfagisfrate of 

I second class may be invested ” m 

1 Schedule IV. 

I Section '4, ■gub.section (3), clause (0;. 
and the second Schedufe. 

Tho wholo Act. 
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*»* The fgure^ refer to tedions and pages or to pages onltf. 
Abandonment— , 

of child bv its mother, p. CSC. 

or exposure of child under 12 jrnrs of oro. b. SI", p. C84 

Abduction— 

do&nition of, 8 3(12, p. 752. 
to murder the person &bduc1ed, 8. 3ft#, fx 754, 
wrongfully confine, a. 3fl5, p. 755. 

. 762, 


’ ... ' . 
married woruu, s. 49S, p. 1(M$. 
diaiingtiishcd from ' kidnapping *, p. 752. 

See Kidnappiko. 

Abetment— 

dc&aitioaof, a. 107, p. 197. 
is iUeU an offence under e. 40. p. C5. 
in foreign territory, of forgery committed in Bntub India, 
to bo an offence, not necessary that the act abetted should 
, p.2a5.. ___ _ 


31. 

committed, s. lOS, explo. S. 
—’n. 3, p. 205. 


5, pp. 205, eoa 


(]} abetment by jnstlgatjoxt, p. 19S. 

by BUppresslnc evidence, p. 199 
consent to hold a stake is no instigation, p. 199. 
deliberate absence is no instigation, p. 199. 
instigation by letter, p. 199. 


(2) abetment by conspiracy, p. 200 

abortion, p* 

a substantive offence, p. 200 
forgery, p. 201. 
suicide, p. 201. 

to commit acts amounting to distinct offences, p. 200. 

(3) abetment by aid, p. 201. 

by an act, p. 201. 


Bnglith lav of— 

acce«ory after the fact, p 201. 

before the fact, p 204. 






1198 


tAtr OV ChjMSB 


Abetment—concW. 

attempt to abet » an ofFcnc^, i*. 207. 
principal in the first i]rprr<’, ji. 203. 

second deprw, p. 203. 
of an abetment i« an offence, j». 207. 
mere subsequent knouletlpo cannot eonstttule an, p. 2ri7. 
principal cannot bo an abettor, p. 20S. 
is a substantive offence, p. 207. 
test of guilt, P. 207. 

in llritLsh India of offences cmlslde it, s. 109*A, p. 203. 

eene—’--— . fir.as. IOO«U7, np. 209-221 

■■■■•• .•**■ . • 109. j». 209. 

Jurgeij. p. ..ly. 

homicide, p. 2 l 0 . 


•:n. 


uhen abettor present when olTcncc committcil, s. 114, p. 2f5. 
person watching outside a home. p. 217. 
mere presence not sunicient. p. 210. 

if oftenco abcttwl is punishablo tilth death or transportation for life and that offence 
is not committed, n. 110. p^ 219. 
hurt is caused, s, lir>, p. 218. 

offence abetted U punishable with, imprisonment, and that oiTence U not com« 
mUltxl.s. lie, p. 210. 

abettor or person abetted b a public sert’ant, a. 110, p. 220. 
offence by the public generally or by persons more than ten in number, s. 117, 

p. 221. 

concealing design to commit offence pimbhable aith death or transportation for life, 
a. U8. p. 222. 

if offence bo committed, a. 118, p. 222. 

public servant concealing design to commit oflenco ^hieh it b hb duty to prevent, 

s. 119, p. 223. 

if offence be committed, a. 119, p. 224. 

punishable with death, i. 110, p. 224. 

p. 225. 


of attempt to murder, p. 215. 
bigamy, p. 1037. 
cheating, p. 910. 
forgery, p. 984. 
giving bribes, p. 319. 
giving false evidence, p. 395. ^ 

mutiny, assault, 
offences of « agir 

ss. 125,127, pp. 2C0-2C2. 

• • • ^ . f. pn-i onR pna nav 

■ . ’ ; * 512. 


it.e <?6r-3f!fl. 
e King, 


Abettor- 

definition of, 8. 108, p. 296. 

See Abetmekt. 

Abortion— ^ ^ 

: • 80. 

• • 'fiSl. 
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Absconding— 

meaning of tho term ‘ abscond,’ p. 342. . . 

to avokl service of summons or other proceedings, a, 172, p. 31 

Abusive words— 

giving rise to grave and sudden provocation, p. 635. 

Accessory— 

after tho fact, svlio is, p. 2(M. 
before the fact, who is, p. 264. 

Accident— 

act done by etc., is no offence, s. 80, p. 133 
defined, p. 133. 

Accomplice— 

in cases of bribery, p. 319. 

Accounts— 

unsigned settlement of—in writing is a valuable aecnrity, p. 54. 
falsification of, a. 477*A, p. 1005. 

Accusation— 

threat of—of an offence in order to commit extortion, as. 388, 3S9, pp. 815, SI'S, 
preferred m good faith to person in authority, not defamation, a, 499, ehrhth exception, 
pp. 105C, 1079. 

Accused— 

bears the onus of proving exception, p 119. 

Act— 

done m British as vvll as foreign territory, jk 23. 
definition of, a. 33, p. 55. 

done by several persons with common intent, a. 34, p. 55. 

when criminal and done by several persona, each being liable, m. 35. 37. 38. pp, CO, Cl, 61 
effect caused partly by—and partly by ©mission, a. 36. p Cl. 

See Rxsn and Neoltoent Act. 

Acts— 

words referring to include illegal amission*, a. 32, p !iX 

Act of State— 

Cburta can decide abet her an act a as such or nnt. p 130. 

to support the plea of—it «« not necessary that defendant roust have authonty from the 
Crown, and the act must be a* a matter nf poliev nutaide the law. pp. J30, 131. 
whst amounts to an, {>. 13^^ 

Admiralty Jurisdiction— 

in respect of offences committed on the high aeaa. p 23. 
jurisdiction of the ILgh Courts, p 25 

Mofussil Courts, p 27. 

Presidency Slapstrate* Court, p 27. 

Adoption— 

forgetv or fraudulent cancellation or dratruction of a will or authonty to adopt, how pucish* 
able, ss. 467, 477, pp 9SS. 1003.1001. 

Adulteration— 



■elhng adulterated article as ooadolterated. p 552. 

Sfr Food or Prink. 

Adultery— 

«^'~swn bs a a cman of. u grave reoTocaTsoa sa eardr/, p 631. 
death caused in provoeati'O given br, p 631. 
hause'tre»]i*ss for committing adultery, p S134. 
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Adultery— concU. 



wife not punishable for abetment of, s. 497, p. 1914. 
reasons why wife not punishable as abettor, pu 1044. 
death of husband does not end proseention, p. 1046. 
complaint by person aggrieved is necessary, p. 1040, 
withdrawal of charge, p. 1047. 

offender liable to conviction for every fresh act, p. 1047, 
order for rc*trial and examination of wife, p. 1047. 
enticing or taking away, etc., a married woman with criminal intent, s. 498, p. 1048 

See Marriage. 

Affidavit— 

hy a convict, false statemonta in, p. 395. 

Affirmation— 


solemn—included in the word “ oath,” a. 61, p. 08. 

See Oaths or Affirmations. 


Affray— 


assaulting a public officer suppressing an, a. 162, p. 302. 
definition of, a. 169, p. 312, 
punishment for committing, a. ICO, p. 312. 
distinguished from ** assault ”, p. 313. 

” riot ”, p. 313. 

mast bo in a public place, pp. 313, 314. 
what is a public place, p. 313. 

Mi a puhlh place, p. 313. 

limits of—srith respect to capability of committing offonce, as. 82,83, pp. 141,142, 


Agent— 

liabilities of—or owner or occupier of land not giving notice to police of riot, etc., w. 
165, pp. 307, 309. 


Aid— 

doffidtion of the term, a. 107, espln. 2, p. 197. 
abetment by, p, 201. 
br an act, p. 201. 

* _t-i*- 


giving weapon to hurt another, p. 2U«. 

order to assault, p. 202, 

presence at a bigamous marriage, p. 201. 

by Illegal omission, p. 203. • 

noa-inlcrferenee where duty to Interfere, p. 203. 
omission must bo of legal obligation, p. 203 

See Abetment. 

Alien— 

liability for an offence, p. 30. 

Allan anamlea— 

liability under the Code, p. 7. 

AUagtancfr— 

seducing officer, soldier, or sailor in the Army or Kavy from, a 131, p. 203. 

AUiad Ststir— 

05^0*^ Committed hy a Rriti«h subject in,». 4, p. 17. * 
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AUet&lion— 

TA&de in doeumcnt, when foi^ery, s. 4ftl, f>L 9fi7, 

Altered com— 

passing of altered coin, a. 250. p* 523. 

Queen's coin, s. 231, p. 523. 
poMe**ion of altered com, s. 252, p. 62i. 

Qocen’a coin, s. 253, p. 625. 
delirery of altere<l coin, s 254, p. 625. 

Altering appearance of coin— 

when it i< ordinary coin, s. 248, p. 522. 

Queen’s coin, a. 249, p. 522. 

Altering weight of coin- 

scooping ont and refillmg an, s. 246, etpin., p. 521. 
alteration of an ordinary coin, s >48, p 622. 

Queen’s coin, a. 257, p. 527. 

Alternative— 

coOTiction in —limit of puni«hment on, s. <2, p. 105. 

Ambassadors— 

exemption of—from the jurisdiction of crimiosl Courts p. 6. 
liability nnder the Code, p. 6. 

American— 

sentence to be for penal serritode instead of transportation, u 56, p. 78. 

Animal— 

definijioa of, s. 47, p 07. 


Annexation— 

aubseiiQent, of temtory where the offence is committed, p, 21. 

Annoyance— 

m crinxinal trespass, s 441, p 956. 

Anonymous communication— 

any,«.Mt,p. 1102, 

Appeal memo— 

false representation in a, p. 363. 
statement in a, p. 368. 


Apprehension— 

of offender neglecting to aid in, *• 187, p. 379. 
penalty for resisting of obstmeting—of oneself, s >24, p. 4^ 
another, a. 225, p. 438 

preventing—by hatbonting or concealing peiso^ s. 216, p 4Gi. 
public servant volontarily omitting, s 221, p. 479 

of offender under sentence of Lourt, s 
onua»on ol—^by public servant, s. 225-A, p 490. 
resistance to lawful, s, 225-B, P- 491. 


222. p. 4S(k 


See Resisting. 

Arbitrator— 


inclusion of—in the terra “ Indge, ” p. 40 

••public, servant,” s- 21. cL (6) p. 42. 
false evidence before an, s 192, p. 396. 
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Army— 

exemption' of foreign, p. 7. 

offences relating to—and coinmHtwJ l» 3 ’ pmons Wlnnging to, Ch. VII, p. 2rA 

Army Act {54 tC 55 Tio., c. 5S.)— 

not affccte<l l»y Penal Code, p. r>, p. 31. 

Arrest— 


Articles of War— 

.See Indian Articles op War. 

Artificer- 

breach of contract bj’, e. 402, p. 1030. 
meaning of the term, p. 103D. 

Asiatic Power— 

waging war against, a. 123, p. 2R0. 

Assault— 

on Oovcrnor-General, etc., '»ith intent to compel or reptmin eterrise of anv fawfnl power, 
fl. 124, p 242. 

abetting—-by soldier or sailoron superior officer, as. 133,134, pp. 2*0,2*1. 

on public servant wliila suppressing riot, etc., s. 102, p. 302. 

definition of, s. 351, p. 731. 

distiii^ished from affray, p. 3)3. 

mete words alone do not amount to, a. 351, expln., p. 731. 

English law of, p. 732. 
punishment for, ss. 353—308, pp. 733—741.' 
on public officer generally, si 333, p. 73.7. ‘ 
indecent—on a woman, p. 7.38 

with Intent to outrage modesty of woman, e. 354, p. 7.78. 

dishonour person, a. 335, p. 740. 
in attempt to commit theft from person, a. 356, p. 740. 

.wrongful confinement, a. 357, p. 741. 
on grave provocation, s. 358, p. 741. 

See Criminal Force. 

Assembly— 

when it is “ unlawful,” 8. 141, p. 278. * ‘ 

joining or continuing in—after notice to dhperso, a. 151^ p. 301. 
religious—disturbing of, e. 296, p. 590. 

Assessor—■ 

when ** public servant,” 8. 21, Fifth, p. 41. _ i • , - 

false personation of —; punishment for, a. 220, p. 5tH>. 

Assignment— ' - ^ . 

by creditor, no offence under s. 200, p. 433. ' • ' '■ 

of perjury, proof by two witnesses, p. 392. > . • • 

Assistance— 

liability of private persons to render, p. 121. 

omisrilon to give—to public servant, how panisnabln, s. 187,}». 37'/ 

Association— 

when included in person,” 8. 11, p. 37. ^ 

in eases of dacolty, s. 400, p. 832. ’ ' ' ' 

theft, B. 401, p. 835. 

imputation against an, s. 499, expln. 3, p. 10u4, ^ 

Atmosphere— i 

pollution of —, piinisliment for, s. 278, p. 55o 
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carrying away crops under, p. -HR. 
removnl of property daring, p. 914. 
theft of property under, p. 790. 

Attempt— 

an act towanls comml'tsion when, p. 1117. 
by life-convicts, s. 307, p. CC8. 
distingaished from preparation and intention, p. 1100. 
intention, p. 1109. 

, preparation, p. 1109. 

attempt, p. 1114. 

doctnao of previous conviction does not apply to, p. ill. 

,. I. ...-.... . ,,2i 


• • ■ • ise of lawful power, 

8. i-4, p. •4J. 

reacuo prisoner of State or war, e. 130, p. 265. 
commit murder, a. 307, p. CCS. 

act committed in—must bo capable of causing de.atb, p. 070. 
commit robbery, s, 393, p. 823. 

robbery of dacoity when armed iritb deadly weapon, a. 399, p. 831. 
an offence not otherwise expressly provided for, a. 611, p. 1108. 
to cheat, p. 910. 

commit abetment of an offence, p. 203 
house^trespass, p. 940. 
adultery, p. 1043. 

take bribe is constituted by asking for it, p 320. 
gratification, p. 320. 

Allotney— 

criminal bre.seh of trust by, a 409, p. 805 
power of—is a document, s. 29, p. 32. 

Auction— 

mock'bidding at on auction, p 373. 

Aulhorily— 

contempt of tlio lawful—of public sorvant*, Cb* X, p* 344- 

Balance sheet— 
for cheating, p. 905 
preparation of a false, p. 390. 

Balloon— 

letting off fire—no offence, p. 567. 

Banker— 

ciiminal bre.scJi of trust by, e. 409, p. 864 

Bank-notes— 

counterfeiting, s. 489-A, p. 1024. 

using as genuine forged or oonnterfeit, s. 489-B. p. 1025. 

possessing forged or counterfeit, B. 489-C, p. 1025. -on 

making or possessing instruments or materials for forging or counterfeitirtg, s. 489«D. p. 1026 

Baptism— 

forging register of, s. 460, p. 9S0. 

Believe— 

" reason to believe ” ? mc.aning of the fenn, a. 20, p. 51. 

BeneCt— 

M to meaning of, a. 92, expln., p. 168-' 
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Bid- 

See Illegal Purchase or Bid. 

Bidding for certain property— 

puliUc servant iinla-wfwlly buying or, s. 169, p. 330. 

Bigamy— 

-t-r» n JltXi lose. 


‘ ■ , • * puberty, p. 1 fl33. 

marriage during tddflLp. 1033. 
divorcCf effect of, p. 1034. • 

custom of. how far valid, p. 1034. 
conversion of Hindu ^vifo or husband, p. 1035. • 

Native Christiana, p. 10&. 
persons present at a bigamous marriage, p. 1037. 
priest officiating at a bigamous marriage, p. 1037. 
proof of marriage among the English, p. 1^9. 

Hindus, p. 10^. 

Jews, p. 1039. 

Mahomedans, p. 1039. 

NativoChrislians, p. 1039. 

Earsis, p. 1039. 

publication of banns of marriage amounts to preparation only, p. 1034, 


Bill of exchange-- 

endorsement on — is a document, s. 29, ill., p. 52. 

Is a valuable security, 8. 30, ilL, p. 64. 

Birth- 

concealment of—punishment for. 8. 318, p. 687. 
forging register oi, s. 4C6, p. 980. 

Boat- 

convoying passengers in an unsafe, s. 282, p. 661. , 
upsetting of^for want of ballast, p. 661. 

Bodily pain— 

whoever caxiges—is said to cniw liurt,8. 319, p. 690. 

Body— 

private defence of tbe,s. 100, p. 187. 

See Private Defence. 

Bone— 

fracture or dislocation of—is ** grievous hurt, ”s. 320, aereartfy, p. 692. 

Books— ’ • 

punishment for the sale, etc., of oheeone, 8. 292, p. 676. 
are included in ‘ goods ’ in 8 . 480, p. 1012. 

Boundaries— 

mischief by <Vst roving or removing loartts of, s. 434, p. 931. 

Boxing— 

game of, Is protected by,B. 87, p. 15R. 

Boys— 

roticing—under 14 years is Vidnappiog, a. 361, p. 74.7. 

Brtach of the peace— 

insult intended to provohe—j punishment for, 501, p. 1007. 
rirroUtIngfal'e report to «»ns»% a. 5G5, p. 1009. 
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Breach of contract of service— 

Se & Servicb. 

Breach of trust— 

Bet Crisiinal Breacu of Trust. 

Breaking; open— 

a closed receptacle, s. ISl, p 903. 

by person entrusted witli custody, b. •162, p. 9C0. 

Bribe— 


UX, 


• ■ • 165, p. 324. 

Set Gratihcatiom. 

Bribery— 

at au election, meaning of. s. 17l*B. p. 333. 
punishment for, s. 171*E, p. 339. 

Bridge— 

mischief by injuring, a 431, p. 929. 

British India— 

5If 

definition of. s. IS, p. 3S. 
extent of, p 2. 

kidnapping a person from, ss 339, 3C3. pp. 743, 733. 

liability of foreigners m—for offences committed outside its limits, p. 3<*. 

British territory— 

punishment of offeiues committed icitlim, s. 2, p. 4 
beyond, e. 3, p. 16 

Broker- 

criminal breach of trust by, s. 409, j* 

Buffalo- 

killing, poisoning, maiming or rcmlenwg uselev* anj, «. 429, p. 92.*». 

Sec Miscihef. 

Building— 

mischief by lire to a, s. 436, p. 936. ^ 

negligence in pulling doa-n or repairing, a. 42S, |v 921. 
theft 111 a, B. 3S0, p. 803 
n hat constitutes a, pp SO-?. 915 

is a—(or piiriwises of theft, s. 3Mt, i«. b03 

mischief, •. 4M, jv V3*». 
house-trespass, a. 412, p 915. 

Bee House. 

Bull- ^ . 

killing, poWotung, maiming or rendering useless anj, s 129, j<. A » 
set at large according to religious usage, p. 92ti. 

See JIiSCmEF, 

aaking for bribe is attempt, iv 320. 
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Bullocks— . • . . • 

driving—.wltlioul nosc-Rtfittga lt> not rarfi driving. |t. r»iJ7 

Buoy— ’ 

oxhlbllion of Wso—, ». 281, p. 601. 

inlscbiof by destrojlnp, tnorlng— b. 433, p. 031. 

Burial— 

Bcoret—of dead body of cbUd, a. 318, |». 697. 
forging register of, ■. 406. p. 080. 

Butlal-pUcas—■ 

trespassing on—punisbincnl for, t. 207, p. 692. 

Buying minor— 

for purposes of prostitution, b. 373, p. “72. 

Buying slaves— 

punishment for, n. 371, p. 767. 

Calendar— 

Brilisli —5 ** year " or “ moiitli,” t>. 10, p.’ 07. 
counterfeiting trade mark in a, p.'!0l3. 

Call— 

does not come under " b'dl ** “ tou ** or “ ox *’ n. 421*, p. 923. 

Camel— 

killing, poisoning, maiming or rendering uselers any, a. 421*, p. 925. 

See Miscraet*. 

Gancellmg-~- 

docuiuenta nith fraudulent intent, a. 477, pjt. 1003, 1004, 

Candidate—* 

meaning of, at ai\ cleetlon, a. 17l.\, p. 333. 

Capacity- 

false measure of—j fraudulent use or possession of, es. 2G.', 2i;c, pj>. 035,538. 
making or aelling. b. 207, p. 633. 

Carnal intercourse— 

against order of nature j penalty for, a. 377, p 783. 

See UnnatUkal Offekces. 

Carriage— * 

death caused hy unattended, p. 716. 
runtdng over by, p. 7l6, ... 

Carrier— > 

(.liminal breach of trust by, b. 407, p 889. 

Castration^— 

causing—is grievous hurt. p. C‘J3. 

Casle^— * 

dinner, vilful pollution of food served,at a, p. 507. 
false representation as to,—in marria^, is cheating, p. 902. 
guru aentencing excommunication, privileged, p. 1078. 
headman of, requiring a member to clear her character, p. 1072. 
threat ol excommunication from, p, 1196. 

Cattle-—• 

allouing to stray—is no vvronglul loss, p. -47. 
illegal impounding of—is no wrongful loss, p 47. 
mischief done hy, p 921. 
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Censure— 

bv person Jn nutborify i> jio rMajnatwn, a eieop. 7, pp. 10J6, 107i? 

Ceremonies— 

Hi'turbing rrlicions—; punishment for, as. 29G, 297, pp 590, 592. 

Cerliflcafe— 

i^uing or Bigning a faj«c, b. 197, p. 42a 
M'ing as tnic—knomi to bo false, a. 198, p. 422. 
alteration in, pp. 989, 995. 

forgery of a—attachwl to a petition for a racant post, p. 99.». 

See False CEiiTincATE. 

Channel— 

mischief by injury to, a. 431, p. 929. 

Character— 

of the accuseil, evidence of, p. 837. 

Chargo— 

See False CnAitGE. 

Cheating— 

definition of, 8. 415, p 884. 
distinguished from evtortion, p. 830 

.--t..... 


misstatement as to nature of goods, p. 899. 
by uttering faNe coin, p. 890. 
false entries, p <300 
by railff-ay passengers, p. 900 
by personation, definition of, a 4IC, p 901. 
punishment for, s. 417, p 003. 

for—bv personation. 8 419, p 900. 

srith knowledge that wrongful loss may ensue to person nhose interest to bo protcclesl, 
a. 418, p. 905. 

and dishonestly inducing delivery of property, a. 420, pp. 900, 907. 
forgery for the purpose of, 8 468. p. 990. 

Cheque— 

upon a banker is a “ document,” s. 29, ill, ]». 52. 
cancelled—is property under s 4W, p 848. 


ChUd— 

act committed by—under 7 jears, is no offence, a. 82, p. 141 

’ above 7 , but under 12 and of immature understanding. 8 83, p 142. 
bigamy by, p. 142. 
murder by, p. 142. 
rape by. N.?. 
theft bv, p 142. 

act done to—for benefit of—with or without consent of guardian, b». 89, 92, pp. ICI, ICS. 
under twelve cannot “ consent,” f 90. p. 165 
abetment of offences committed by, s. IPS, espln. 3, p. ^7, 
unborn—; offences relating to. es 315, 316, pp. 632, 0.33 
exposure and abandonment of—under twelve jears, a. 31 a, p. bH{ 
concealment of birth of,—s. 318, p. 637 


A 361. r 


person, s. 3C9. p 764. 
r te,, ss. 3 a 2, 3 a 3, pn. 767 
. p. 1029. ‘ 


See Abdctotiok; Cckcealmext. 
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Choice of evils— 

uhcn ftct <lono to moU hiirit>,ls no n, 8l, j». 131. 

Cholera— 

negligtntly spreading of, p. nid. 

Circulating false report— 

Sec Falsk' Repoi’.t. 

Circumstantial evidence— 

in cases of murder, |i. Gift. 

Civil judgment— 

cannot bo admitted in criminal trials in can*s of f«)rgery, p 


Civil Surgeon— 

not a public servant under s. 110, j». 22u. 

Claim— 

making a fraudulent'—to pro{X‘rty to prr\ent Its M-uiire, s. 207, p. 437. 

false—in Court of Justice, *. 2Wi, p. 23J», 
meaning of—In ». 4G3, p. GOR. 

Classes— 


promoting enmity betoecn, s. 133*A. p. 303. 
include races, p. 300. 

offending sentiments of, no nui«ante, p. 312. 

Clerk- 

possession of property by, s. 27, p. 31. 
theft by, 8. 381, fi. 800. 
who is a—for purposes of tlieft, e. 381, |>. 80G. 
crimioal breach of trust by. s. 408, p. 8G0. 
falsification of accounts f>y, s. 477*A, p. 1003. 
See Theft. 


Closed receptacle— 

dishonestly breaking open, s. 401, p. 905. 
with intent to commit mischief, a. 403, p. 908. 


Cohabitation— , 

by a man deceitfully making noman to believe she is marricsl to him, s. 493,1*. v . 

Coin— 

definition of, s. 230, p. 003. 

Queen's, e. 230. p- 503. 

^ . «. m2. 

. . . (d), p. 002. 


passing a medal, p. 500. ^ j 

circulation of spurious coin not necessary, p. 507. 

quick-Bllvering, p. 507. 


delivery of«ounterfeit—not known to be couuterfeil vhen first posseswd, s. 
poascssing counterfeit—know ing it to be bo when first possessed, ss. z*.., i , pi • 







I2iyj 


Coin—<vtnrj</. 

c*twmc—to Im* ol «rTin 2 nr rohi|(n*itioti, s 211. }> .'11' 

»liinini«hinc wricM *n<l ollrnna comjwilion of, («. oifi, 217, p. *>2I. 
ultrriru: uppnirnirr of. »«. 21R. 219, jx. S22 

•Wivrrr 1o»inn1hrr of—«ith Knoulnleo tlut it i« oltorwl. 


2.')(i, 20J, PI* 


po»•r<tlon of AltoTT'I—»uh LiiO«lr<l;p* of •flrrAtion. m. 2o2, 253, pp. 521, .5 
'irJirrrj* of—»k« Cftinino, whjrh whon fir»t «ii« not known to l>e altcrofl, s. 




Coining jnstrumenl— 


tafcinj—from mint. «. 215. |v 52ik 


Coining leeli— 

makina. nirn'linc. otr., of—for eountwfoiting coin, «. 237. p. oU't 

Q«ccn*« com, *. 231. p. .>(w 

Collecting— 

ariRi to war »a*m*t tlio ^uron, a. 122 , )i. 2lli. 


Collector— 


when »—li a .luclpc, • ll*. ill. (o). 1*. 10 

CombtiitiMei— 

noaliqenro with, a. 2S", p. ’TiO. 

Comment- 

on the »rt^ ot public n»«n. •. oxicp 2, jv 105*" 
ma.«l bo fair one, p. 1074. 

Commission— 

aerrant obtolnins—wlieu offence, p SCI. 


Commissioned Officer— 

“ public serrant,” «. 21, p. 40 

Commissioner— 

Montclpnl—a publU aerraut, s. 21, p 41 

Coramitmeflt— 

wrongful, B 220, p 47S 

Common intention— 

acta (lone in furtherance of, e. 34, i». 55. 

mere presence is not complicity, p. w 
necessary to constitute murder, p C-IO 

Common law— 

how far rights under—affected by the t’odc, p 55. 

Common otjeci— 

of unlawful assembly, p 278. 

acts done in prosecution of the, p -S7 

Communication— 

in good faith, a. 93, p- 169 

for the benefit of nddrcMCC, a 499, OMcp. V, pp. 1074, lOoO. 


Community— 

included in “ public," s 12, p. 38. 

Commutation— 

of sentence by Goi ernment, s 54, p. 77. 

Company— 

included in “ person,” e. ll, p. 37 
imputation against a, s. 499, esplu. 2, jt. 1055. 
Company’s rupee— 

is Queen's coin, s. 230, ill (d), p. 502. 

152 
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Compounding ot oflenccs— 

UVln;:ptfiror,fi.2J3.i* 

»]nV'in^ /;i{t to Iniloro, n. 214. |i. 

in Xvhdt r(WM r. 211, rtrfp , p. |f)|» 

Compulsion— 

i»ct? (Innc iniilrr, •. 01. p. 
or JiN'rMlty, dwlrino. i>f 1“/. 

Compulsory Ubour— 

nnlixwInK ■> jv "lO. * 

Concealing— 

mivtrrldl wlirn mi nWlmtnt. ». H)7, |». 107. 
j» Kiilniippe*! perr'm, R. p. 7W. 

Concealment— 

rif to rominU nOrn^r. 

bv public Rcrranl of anoffcnco nblrh It i* hl^ilutr In prrvrtii. •. HO, p. ;2|. 
t'l ilcsipn of »»s:ing nur, R 

orcRJ^hI prisoner of J'lMc tir «cif. •. 2 »kI. 

Ocvrtff im bosril incrrb.int \p**cl, r. jn?, p. J7.x 
jiro;>crty to aiobl nrlruff', 0 , Sftfi, p. 13 .*,. 

Ml ofTcntIpr, r. 212, ju l.'rt. 

«<* ofloncc it tlnnc by bi^bmil or %»»!p, r. 212. rsirji., jv 
Ilf olTrnro by Acrrpiin* pralJfiralion. a. 2I-‘l. ■***♦. 

offence by oflrrinR fjift or testotins property, k SH, t>. 4*'-0. 
uITentlcf wlm bss or wbo«e *piifrhrn«i*>n bs* 1^00 onJerr^f. f. 2ft^ tv 46 

the birlb of ebibl. R, 319. IV AH7. 
wron;rful—«f nljiliirtwl or kldnapjs^J j>er.«on. p. 3r.s, p 7fO. 
of stolen pKipert.v. n. -lU. p. 992 
property, I. 421. p nil, 
previons ffsti<l, ilocnment forpisl for, jv 1»'<2. 
tnAtrieil 'vomrn, for illielt inten'oiirse,». 4 !»h, ioih. 

Concealment of birth— 

punUbmont for, s. 3lH, p. CH7. 

Conditional remission of punishment— 

vlolfttion nf—; punislmient for. a. 227, p 4('n. 

Conduct- 

lit public servant, criticism of, b. 41»‘J, oscep. 2, p. IW5. 
person in public matter, a. 4f)‘.i, csrep. 3, pjv IW*, 

Confession— 

iloes not fall within tiio nurvie" of, a. 190, p 301. 
by a wife of her itntijorfti comluct is a pravo provuiation, p. 031. 
esusinjf hurt or prievous liurt to oatort. 330, 331, pp. ”00, 709. 
vvTongful confinement to extort, a. 318, p. 727. ' 

Confinement— 

by person aeting contrary to law, a. 220, p 478. 

4S2. 

See SouTAiiY Confinement ; AYronovui. Confinement. 

Confistation— 

order of, by Jlagistrate, in eases of sedition, jv 2.70. ' 

Conflagration— 

arrest of, what acto are justified in, a. 81, ill. {^), p 134. 

Connivance— 

of tlie husband, in cases of iwlulfery, p 1045 
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Coment— 

acts doac bj—not offcttoes, es 87, S8,89,91, pj» ISS, ICl, 1(54, 107. 

when not valid, 8. 00, p 105. 

given under misconception of fact, p 166. 

meaning of. p. IGG. 

mere submission docs not amount to, p‘ ICC, 
misrepresentation, p IGG. 
m rape, must be intelligent consent, p. IC7. 
obtained by fraud, p. 778. 

- ' • , » > . . 1)0 ,, i,,o 


Consideration— 

public servant obtaining valuaUcthing without—from person ha\ing oflicial dcaliiigsf with 
him, e. 165, p; 324. 

Conspiracy—' 

abetment by, p. 200. 


•5 


punbhmeat for, 8. 120-B, p. 227. 

to wage war Against the Queen or to orerave Coiemmeni, s. /> 237 

Construction— 

of penal statutes, p ll. 
headings, p. 13. 

Illuatrations. p. 13. 
marginal notes, p. 13. 
provisos, p. 13 
punctuation, p 13. 

T>^., ^ prVimnl o 13 

• ‘ • • Cuumil. ji in 

Contempt— 

of the authority oi puhlu setiauts, Chap X, p 3it 

Contempt of authority— 

of public servant. Chap X, P 311 

Sec PDBIJC Seuvaxt. 

Contempt of Court— 

bv insult and interruption during judicial priK-eeilmg*. • ji. t'.'T 
lommon law rights not aflected bj Code, J*. 35 

Contract of service— 

See Sejis'ice. 

Contradictory statements"- 

ix-rjurj ansiiig out of, jv 

to W rcconcilvd as fsr a» pjv In'.! 

Contributory negligence— 

Hot a defence m cnniinsl |s«, pj' W**. t>i'l 

Conversion 

tr*»>du!cnt—of ea 4'i3. 4'*l, 4'»3, I'li, aS'*, **I7, 

lit a eervant p. jtr.j 
effect of on inamare. p. |(i3.V 
Convert-- 

msrriarv after l«otninr a, jv IMS. 
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Conveyanefr— 

of person in nmuife vessel, ». 282, jn. 5UI, 

Connef— 

marder attempted murder by life, es, 303, 307, pp. 655, 658. • 
affidafil by a—; false statements in, p. 393. * 
not liable for fabricating false evidence, p. 403. 
escape of—from custody, e. 223, p. 482. 

Se ^ Accused. 

ConyiefiOR— 

previous—, itseffecl on punisfnnent.a. 75, p 109. - 

Co-operaticn— 

by doing one of several acts constituting an offence, s. 37, p 61. 

See Act : Offemce. 

Co-pircencr— 

theft of the eeparato proj>erty of a co.pare.'cuef by a, p. 71*6. 
criminal mijappropfiation by s, p. ft<2. 

Copy- 

liability for making an incorreat, p. 421. 
making a—of forged doenment, p. 9S7. . 
of a lease not a t'aluableaecuniy, p 31. 
prwlnction of a forged coj^, p. 99<. 

CorportUon- 

Uability of—un<lcr the Code, p. 7. 
ineladwl in the term “ pewon ” s. I!, p. 3". 

Corporetl proptriy— 

irhat it tuNias and includes.'p. 46. 

Cerpt*—• 

olTenng indignity to human—; a. 297, p. 5!)t. 
ti not sabject nf theft, p 792. 

Corpus delicti— 

di«e<j>-ery’ of Iho body uf the person murdered not neceasary, p. trO. 

CorrosWe subslioce-- 

eansing hutt or prieeou* hurt, hr, »•. 321,326, pp. *01. 
Corrupting weter— 

punlihmrnt for, t. 277, }«. 5.71. 

Corniptly— 

»*e«Timn~ in. s. !'**», p. 41 ^. 

i. Jiff, p. 177. 

Council- 

«(, astsult uj«»n a, a, IJI, p 212- 

Ceonul ' 

f'-l ha'V t->r atteri'i'ei »• p 1*1^3. 

CouBferfdt 

•, 2^.'vplo-Mb r 

Coonterffifinj toia— 

5-^ Crn't. 

C«st#rf«ta5X eorrtfttjrwsoSst «r b»ak*n«lM 

-O* J54VK->«.rTK ; *'**'•< 
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Counlcrfeitlng stamp— 

See SxAiips. 

Counterfeiting trade mark— 

See Trade Mark. 

Court of Justice— 

<lc(initiou of, B. 20, p. 40. 

what ofBecra of a—“ public BcrTanf,” ' 2I,fourtli, p 41. 
acts under orders of—not offence', b. 78, p. 124.^ 


I t'tT. p l''21 


forging record of proceedings of a, *. 4Wi, p P' 
report of proceedings in—privileged, p 1070 


Court-martial--' 

trUl before—is a judicial proceediOps. s IPS. etpin. <Il. p I'll 

Covenanted servant— 

H a •* puWie servant," B 21. first, p 40 

Cow— 

killing, iwisomng, maiming or rendering uaele« anj, a. ^ 
exhibiting cow'a flesh for wounding religions ' 

preretitlon of cow killing, tmlawfal ft««emMs lor. pp . « 

See MiscmEF. 

Cowries— 

arenotcoln.a 2 S 0 .ilI (ol.p '•Oi 

Creditors— 

obtaining iliscliarge of debt by «ntcri|rtt.og other err-bt^r*. p 4*17. 

See FitAirnui.t^T Diei*« anp Divro^iTiov^ i>r I'n'irriTT. 

Cremation— 

Issrfnl. i« no niiiiianre. p 'IlS 

Crime— 

^•ommllle«^ oiil'ide Ilnli'li India, p •* 

Criminal act— 

by several peraoni in furtberaiire id • «.rum*>n * '1^ * ,. 

iwraons loncerneil in —mas l>e gMiltv of difnro • 

See Act 

Criminal breach of contract 

during \njage or Joumes, s p li'?' ^ * ,i i i"** 

lo atlond <>n and turjiP war.U «.f b-b'^e-s i*"*'* • . ^ ,..r« • r«^ i • 

to ss^n s at a plai^ to »! l* b a err» sol •» rertv'*- 

Criremal breach of (rust 

b» ).><m'«rr p 
j>arti\rf. p aM 
• lie. |> a'.l 
an.-tioiow p s%! 

iJolree, I' 

t.irr pin I k>.r a.-tT.rnie« » |i »• • • 

•lair liiO trr. jv a'I 

' b-rl Of •'ei w 1 . p ai*' ^ I 
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Criminal breach of trust— concUI. 

by convorsion by n srrvnnt iintlrr n trunt, j\ 

using the property of ivnnthpr, p. HR2. 
appropriation nf property by nervant, ji. 80.1. 
puiilic pcrvant, banker, etc., p. 801. 
iliroetor, p. 8(50. 
trustees, jv 8li0. 
ilcfinition of, p. tiS. 

liistinKuisheii from rriminal misapprojtriatinn, p, 81P. 
punishment for simple, p Klf*. 
dominion o%cr pmjierty, p R."il. 
in respect of rlispntnl elaim, p Wl. 

debt, p 8.>3. 

^\ilful omission to account, p. W5. 
false nccountinp, p. 8r>.». 

See CAP.RtF.r., Clkp.k, Punuo Skrvast, WitAnriNOER. 

Criminal conspiracy— 

i5ec CoN’.'ipjUAov. 

Criminal force— 

in taking possession or enforcing a right, s. t II, p 27T. 

definition of, s. 3.10, p 729. 

in ease of di«ease<l apleen, p. 7.11. 

threat of—amounts to an a«auU, a. MI, p 731. 

in self-defence, a, 332, p. 733. 

\ 731. 
p 7M. 

tovritda WQca'iw tCKiUtcajiQ Uct uwdesty.a, M-t, p "58. 
to dishonour a jicrson, s. 3.7.1, p 710. 

in attempt to steal property earriwl hj a penon, a. 3.7f>, p, 7-lb. 
in attempt ^rrong^ui^y to confine a person ,». .157, p. 741. 
on grave provoc.ation, s. 3.78, p 741. 

Sec Assault, 

Criminal intention— 

where acts done by several persons, s. 35, p CO. 

Tfbat U, p. 134. 

act done without—to prevent other harm, p 137. 

Criminal intimidation— 

definition of, s. 503, p 1094. 
distinguished from ‘ extortionp. 1094. 

defamation, p 1097. 
threat of vengeance, p. 1096. • ^ 

excommunication, p. IQ9C. 

to kdl a person, p. 1096. , 

draw Up a false document, p 109R. , - ‘ 

get a person dismissed, p 1090. 

imprison^, p 1096. 

ruin a man by cases is, p 1096. ^ ... 

person threatened must be interested in the person intended to injure, p .1^, • „-o,nin 

if threat be to cause death or grievous hurt, etc., or to impute unchastity *o _ 

8.600, p 1101. ■ 

punishment for simple, a. 500, p 1101, ^ ' 

by anonymous commiuilcation, p. 507, p. 1102. 

Criminal knowledge— 

where acts done by several persons, 9. 35, p CO 

Criminal misappropriation— 

for a time only, s. 403, expln. 1, p 830. . 

punishmeiit, g 403, p. 839. 

Avhen a finder of property commits, e. 403, expln, 2, p. 839. 
differs from theft, p 841. 
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Criminal misappropriation— contid. 

in respect of retention of money pa«l by mistake, n 84i?. 
of joint property, p. 8t2. 

temple property, p. 842. 
in the ease of lost property, p. 842. 
when property found drifting in river, p. 843. 

IS treasure trove, p R-13 

claim of right, p. 844 


of property of a deceased person, e -JW* p 547 . 
distingui«he<I from criminal breach of trust, p. 840. 

See JIlSAPPROPRlATIOK. 

Criminal trespass— 

definition and punishraent—, as. 441, 447, pp p.'ift, <),■,(>, 

entry to commit an offence, p. 93.8. 

wien joint possessiDa, p. S38, 

entry must be to cause annoj'ance, etc., p. 041, 

srhen bona fide claim, p 944. 

“ honse-trespBss,” s. 442, p. 945. 

“ lurking hou«e-tresp.ssa,” s. 443, p 947. 

by night,” a. 444. p. 948. 

” bouse-bieaking,” « 445, p. 948. 

*• by night,”* 44C, p 930. 

hoTv punishable— 

. if simple, 8. 448, p. 031. 

in order to commit offence punishable— 
vrith death, *. 449, p 9S2. 

traosportatioo for life, * 450, p 932. 
impruonment, s 431, p 953. 
if after preparation for causing hurt, etc ,*. 4'»2. p 9.»l 
lurking bouse-trespiss ” or “ house-breaking”— 
hosv punishable— 

if in order to commit offence punishable mtli imprisonment, *. 4.54, p. 9’fi. 
after preparation to cause hurt, etc., a 4 W. j.. 9.77 
Bimple, 8. 430, p 038. 
grievous hurt is caused, s 439, p t*r>2 
” lurking house-trespiM bv nieht ” or ” houoc-hreaking by mghl 
hosv punishable— 

u in order to commit an offence |>iini«bable s«itli impriviniiicnf. *. I.' 2 , 11 . '131 
simple, *. 43C, p 05S. 

after preparation to cause A«rt or restraint, etc . * 4JS, p. 9',2. 
grievous hurt or death c*u«ed byoneof *e»cr*l persons while committing. i«. 4^1, p PM. 


Criticism— 

fair, on books, pictures, etc., is jiislifiH, p Hi7>> 

Crops— 

removal of, bj tenants, p 91.3 

Culpable homicide— 

definition of, a 300, p 61.3 
srhen—w murder, *. 300, p r.15. 

IS not murder, when committed under provocation.» 3t«i, e^r^p. I. p i.j;,, 

in escredinc the right or pe-vate defence. * .1W>, extejv £. {>.616 
by public eersant ext ceding hts finwers. a. .If*', escep 3, pp. 6ir> 

^ in Fud-ien fighl.^a. Srar.^escep. 4. pp. ciG, OH ’. ' 


attempt to commit—. *. 30S, p. C75 
caii«inc death of quick, onl-orn child, a. 316. n. C^3 
t>j eipr.«iir*> of rliibl. • 317, p. 68j. 
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DtUmilioo— 

in wlint it consist*,«. 400, p, J051. 
imputation on ilccca-jcd person, «. iyO, i>«pJn. i, ji, ln>l. 
onawciation or cJsm, Hid, crpJn, 2, i\ liJ-'i. 
fttlemafire i>r irwileal, ibid, <-x|.in. H, jx lOv't. 

Jowcfini* IhcfeputnIloB, ibid, rtpln. i, j*. IWI. 
iinpHtationsnotsiefftmatorj*. f-lO, pp. tO'l-Itv'T, 

punishment for,«. 0(iO, p, 1057. 

printinp or ent?rftttM« defamatory matter, «. WJi, p. ltK»|. 

HclUagdefamatory matter, r. 50*2, p, 
publication is an r*sential inprf'lienl, ji. IftlQ. 
tn a newspaper, p. IfXiO. 
repetition of, p. lOfil. 
imputation— 

imputation concerning any person, p lObi. 

against n dead person, p !0dl. 

rombination oi persons, jv 10G2. 

ironical expressions, p. lOfSf 

concerning a caste, p. lOr-3, 
no dittcrenco between spoten anti o-rjtteu, p. lOW. 
true imputation for public good, s. 40I>, cecciu I, [p. 1(>W, iOtiC. 
wbat is public good, jx lOGO. 
imputation of truth in public interrstM, p, iOb?. 
pablir conduct of public servants, oscep. 2 , pp. 1055, lOCtb 
conduct of o person touching public queitfon, exeep, 5, pj>, 105.% IW 
puWirationof proccc«ljng» in Court, p- lOTO. 
merits of a case dechfosf in Court or conduct of witneescs, eacop, f>, p 
of public performance, excep. 0, p. 1071. 
censure passed in pood faith by superiors, excep. 7, jx 1072. 

imputation rnailc by n person in authority, p. 1072. 
accusation preferred m goou faith to outhorixed person, exeefv 8, p 1 
mado to aathorixed person, p. i073, 

unauthorixetl person, p. 1074. 

«t.atciacnt to protect the inferrst ol ia«hcr» cxcep. l>, jk 1074, 
privileges of— 

counsel, pleader, etc., p. 107G. 
judge, p. 1070. 
xrttness, p. 1078. 
parties, p. 1081. 
afatements mado in— 
pleadings, p. 10S2. 
reports, p. 1083. 
aiatoments mado to protect— 
another'a interest, p. 1033. 
laakcr’a interest, p. 1081. 
statemento mode without good faith, p. 1085. 
impatation mode fay pleaders, p. 1085, 
caution for tho good of a person, eiccp. 10, p. 1086. 
truth us a defcnco, p. 1088. 

good futb, p I0S8. . 

relevent facta, what are, p. 1088. 

complaint by aggrieved person necessary, p, 1089, 

Vrotber, p. 1090. 

brother-in-law, p. 1090 

husband, p. 1090. 

official superior lOSO. 

president of a municipality, p. 1090. 

to prosecute a judge, sanction necessary, p. low. 

petition contauung defamatory statements to be refused, 1091. 
DeBlmg— 

a place of worship, e. 295, p. 587. 

Definitions— 

df offcncos, IdbeanbJecttobiceptions.B. O/p. 38-. ■* 
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Delrtud— 

tDRUiing of, p. 49, 

Deleterious substance— 

08u«inp hurt or gtioTOUs hurt byi M 3-4,3i0, pp. 6DS, 701. 

Delivery of altered coin— 

IiAhUity for, *. 2o4, p, 52o. 

Delusion— 

effect of insane, p. HO 

Demon— 

See Evil Spibit. 

DtposiWon— 

Witness refusing to sign a—in revenue inquirer, no offence, p. 36l. 
false ondcnco given in, p. 407. 

Depredation— 

committing—on lemtories in alliance or at peace with the Queen, a. 126, p. 261. 
receiving property obtained in, *. 127, p. 262. 

Deserien— 

harbouring as deserter naval or luititary officer, s. 130, p. 273. 
eoncealment of deaerter on board ship, a. 137, p. 273. 

Desertion- 

meaning of, 8. 130, p. 272. 

by military man, abetment of, «• I3.», p. 273 

Design— 

to eommit offence, concealment <’1. 8 11$. 1 * 222 . * 

wage war, concealment of, a 122, p. 241. 

Destruction— 

of document to present its production as evidence, s. 201, p. 431. 
evidence, t. 201. p. 423, 
will, 8 477, p. 1003. 

Detaining— 

a married woman, 8. 49$, p. 104^* 

Devdasi— 

dedication of a minor as a—is an offence, p. 771. 

^evice— 

counterfeitmg of, as. 475, 476, pp. 1001,1003. 

Dhatara— 

administering of— 

for causing death, p. 623. 

attempting to cause death, p, 673. 
causing hut, p. 704. 

Dbuma— 

sitting—at another's door, s. 50$, p 1103, 

Diary— 

alteration of police, p 996. 

false statements in a police—is forgery, p 996;. 

Dia *' 

for making fictitious postal stampe, s. 263>^, pp 532, 532. 
counterfeiting trade mark, s. 4S5, p lOlO^ 

Direction of law— 

a pabbo servant disobejnng a, e. 217, p 471. 

what is meant by, p 472. - - . 
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tA\V OP CRIMES, 


Director— 

publishing false balance-sheets, 390. 
paying dividends out of deposits, p. 86Gx 

Disaffectioiv— 

exciting—against Government. See SEOiTJOJf. 
meaning of, a. 124-A, expln. 1, p. 243. 
interpretations of, p. 252. 

Disappearance— 

causing—of evidence to screen offender, e. 201, p. 425. 

Disease— 

causing—is said to cause ** hurt,” e. 319, p. GOO. 

DisGguration— 

permanent—of head or face is grievous hurt, s. 320, p. G92. 

meaning of the term ‘ disfigure,' p. C93. 
branding of checks wiih red-hot ir»in is, p. 603, 

Dishonest misappropriation— 

of properly, sa. 403. 401, pp. 839, 847. 

Dishonest removal— 


of property, e. 424, p. OU. 

by a partner, p. 014. 


p. 015. 


Dishonestly-* 

definition of, e. 24, p. 48. 
distinguished from' ftaudulenlly,’ p. SO. 

Dishonour— 

to outrage modesty of woman, s. 354. p. 738. 
assault, or using criminal force, e. 355, p. 740. 

Dislocation*— 

of a bone ortooth. e. 320, sceenMy, p. 692. 

Disobedience— 

to lawful order of public servant, e. 183, p. 380. 

Disposal— 

of dead body of a child in aecret, a. 318. p. 687, 

Distinct oftenees— 

how ■entence to be admeasured on coariction of, p. 97. 

Distraint— 

mutiare to, p. 289. 

DistHbutioa— 

of eVseene booVs. etc , prohibited, m 292,293, pp. 571, 679. 
DiTise dIspUisure— 

threat cr resdefisg a person *3 object of, i. 3CA, p J103. 

DiTor«»— 

d,wa’.ris5 msrrj^r*, p. Ittl. 
fosecjs ei, terw !i,r a def-c-e, p. 1031 
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Doeumeni— 


unstamped document is a, p.‘54. 


• • • • ;..m 


. 4C4. p. 

; ■ • . • X O'*! 

certificate, p. DOS. 
attakshi, p 906. 
diary, p. 996. 
decree, p. 006, 
plaint, p. 90.?. 
receipta, p. 995. 
aanad, p. 996. 
uttering, p 996. 

See False DocmiENt; FonoED Docuuem 

Divorce— 

deed of, ii a valuable eecurity, p 54. 

Doubt— 

where offence committeil la left in. a. 72. p. 105. 
must be as to matter of law and not as to fart*, p 105 
punishment in caaes of, as to munfrr, p f>|H 

Drainage- 

mischief by causing obstruction to. a. 412. p 910 

Dramatic performance— 

inciting to sedition, ran l>e prevented, p 256 

Driving— 

See Rash Drimno. 

Drink— 

See Food or Dni.vK. 

Drugi— 

adulteration and sale of a-lultersted. *» 2r.l, 2T5. |tv f.3«. fv’2 
p«ni«hmrnt for knnwinel.' *ri;in? one drug for an' tl rr. • 27f, p ? .'3 

adminutralmn of »tuprfiinf. mtoiivafuig. er onalrV^cr'e—ir.trst fe net* Ivtf 
*. .12«. p 703. 

See ^otfo^ 

Drunken penen— 

mlt'^ndurt la a jvjV.jr jilar* Pt a. a 510, p llt^ 

Drunktnnei*— 

lasanitv 1'rs‘Uflt afioct Ir. p 1<‘ 

See .^^•^-OVA^^E ; iNTOXlfATieSf. 

DueDinj— 

do** not !»’l vntrt a 5 *1. eirs-p S. pp 0». 
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Btvellme houie, etc.— 

Ibpllin—j *. a‘50. V. fC|-. 

mWcliirf with Inlml to d»<ttoy, i*. Wtt, P.13. 

See BtjariNo. 

Dying decUrition— 

ndmi»«iMr In thr cft»o of p. I#*!. 

Ear— 

privution of lirniinp of on— ; *. 3?P, tAtr^Hy. j.. PW 

Earth— 

j*nil Unnr' tot)orA?t)i utr fn*>\o;*Mr p. t". 

* ' And • thp rnrtli * p. 47. 

East India Company^-' 

Aft*of PoTllAtnfnt r^««f«l nltrf in Anxnt^r aITp* tipj; tf.f—net AfTrftfd It IVnuf (»»*( 

A, r., p. M. 

Enaeing— 

»Titmp, rtf., from Ootrrntnfnt ». ;rtl. p. f. 30 , 

Efftct— 

cauvd rurlly tiv Aft nml ptitW )>rotQi\«U-n.A. 3>', p. f*l. 

Eliclion— 

‘ cAhdtdAtf/ ntfanin;* of. a !71-A. 331. 

‘ rlfclorAl t>Kl»t,’ mpAniOK of, •. 17I-A. i». 33). 
olteneei rflatinc to. ITl-A—I7M. ok 3M—317. 

tirjbrry in, a. I71-Jt. y . 33.*. 
wduo Influmfc At, a. l71-(\ |». 337. 
penonAtion At,«. 171-1), j» 33S. 
pitQUhm''nt for bribety, a. Hl-E. p. 339. 

un*lMA Influfnfo,*. 171-F, p 5in. 
fAl^o AlAtrmfni m cnnnfctton wiUi. a. 171-^. \\ 31). 

>11^1 payment In eonneftIon with.». 171-11, p. 111. 
failnro to Veep acconni of. *. I7l♦f, p. 3U'. 

Electotal right— 

moftningof, A. p. 3.11. 

Elephant— 

kilim;;, poisoniiiB. tnaimirB or nndfrlnp nny, •. 4SP, p. P23. 

See Miscmr.r. 

Emastuialion— 

is ‘ grievous hurt,* a. 5^,fir«thj. p. CP3. 
by n man on liimsfU no .offenee, p. PW. 

Endorsement on bill of exchange— 

See Bill op ExoirANOE. 

Enemies— 

exemption of alien, p. 7. 

English law— 

1 . The distinction beturen •poaBeMxon* and ‘cuiiesfy' does not exist in the Penal 
Code, p. &2. 

2- Infancy, 

incapacltv to commit crime from 7 to 14 years, p. 142. 


resistance to an arrest under a drfectivo warrant is allowed 5 not so under the Code 
p. 187. . ‘ . 

4, Abttnent. ' 

principal In the firet degree, p. 203. 

second degieev p. S03. 
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English l»w—concM. 


G. 


9. 

10. 


10 . 

17. 

18. 


accessory after tho fact, p. 203. 

before the fact, p. 20^ 

Perjury. 

prorisioas ot, pp. 3W, 303. 

difference between English and Indian law, p. 391. 

Falte pereonation. 

of imaginary person no offence tmder English law, under the Code it is, p. 43t. 
J/onafatijA/er. 

1 . voluntary manslaughter, p. 600. 

2 . involuntary manslaughter, p. GOO. 

Afurtfer. 

is killing with malice aforethought, p. 617. 

Sukide. 

liability for, p. 677. 

Assault. 

what is assault and battery, p. 732. 

Rape. 

presumption of incapacity m a child under 12 years, pp. 143, 77S. 
physical consent alone is required; under the Code intelligent consent is required, 
p. 167. 

La'Ceny. 

difference between theft and, p. 787. 
what amonnta to, p. 7S7. 

Stolen properly. 

E rovisionaoflawasto, pp. 868, 874. 

usband and wife, p. 873. 

FoUe prtienee. 

distinguished from cheating, p. 8Sj. 

Bomt-brtaHny. 

actual breabng necessary, p 949 
elements tn, p. 935. 

Burglary 

eommiasion of, p. 941. 

Adultery. 

is no enme, p. 1044 
Libel 

essence of the crime consists m its tendency to profole breach of the peace, p 1038. 


Enhanced punishment— 

Sefi Trevious Co.vncnoN. 

Enmity— 

pTomotii^—between classes, 8 153-A. p 305 
‘ promotes ’ meaning of, p 300 
‘classes ' meaning of, p 307. 


Enticing— 

minors, s. 3CI, p 749. 
married woman, b. 493, p. 104S. 
meaning of the term, p. lOtS. 
wife not punished as abettor, p. 1051. 


Entry— 

accompanied bv force may amount to not, p 28S. 


Erasure— 

of mark on a Go>eminent M.mip denoting th.at it has Iven U'cil. r 2m, p 

See Govern'uext Stamp. 


Escape- 


publio eervant allowimr, eufferiiii:, or aiding—of prisoner 
pp. 263, 264. 265. 

of offender from custody, s. 216, p. 467. 
public scr\-ant intentionslly snfferimr—of pemon aoewed 
pp. 479, 480. 


of State or war.as. I’S. 129. 130, 

or under sentence, iR 221,222 
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Escrpo—conrH. 

TU'jfiicrnUy >ulTf'rine--cf m ». Q2X j., 4«»3. 

m^klne nr MtcmrUiu* to in»Vr—frnta riwtrMly, *, 2Jl. o! 

from cu«totly anutr n ririt n. (*<. j'. S(7, 

Escheat— 

wlmt (r thft KnRH«h tlortiino of, }\ W. 
i* IncluilfJ urulPT H\o t«m * futfntute' in J*w, p. SX 
European or American— 

to V)o»enten‘oi iof»*n»l R-rfiiml'lnRlotfl n( *«» tf»n*f«iTt»iloo, ». p. 

S^e pRN’Ai. SrnviTfnr. 

Evidcnet— 

wfnaM l>y I>^rty in nalt lo titr— j j\«n Rfifn^nt fnf, •, 1?^. p. .VLX 
tt^in^—knowing to I*' (»t«Aor lO**. j.. 4 in. 

rftURina OiiRAoji^uAn'o of *»r of~ln R-Tr^n nfr-'n-f-r,*. p, 

•Wtrojms u-ieompfit lo j»ffn-/*ni »!• u»o. •. JOI. j». 43|. 

Sfe False Evidexcr. 

Examination— 

ffctRC iioraonMjon M an, p, W|. 

Exceptions— 

ona* of pfOTinp—on wfuw!. p ll& 
ffonrfRt, Chip. IV. n. HO. 

<I?fimUon» to bo •ubjwt to i. f*. jv 

Exciting dUaffeetion— 

Against. GoTomtnfnt, ». J2|.A. p. 243. 

Excommunication— 

from CMtf. pronooncfil by n p. J0T2. 

hrsilman, I*. J0T2. 
tbtoit of—is nocriminalinlttnulatlon. p. t05l. 
cWKytnsn pSMing sontoneo of. p. 3Sa. 

Execution— 

application for, cantainlog fabo fc%'rmrnU, ji. 42’*. 

Exhibition— 

of fnlso lights. Mr., s 2S), p. Cil|. 

of oteccno book*. Me., prohitnleU. s*. 2&2, 203, pp. »'»74, ftTit, 

Expecting to be a public servant— 

meaning of the fXprmion,*. lOt, rxpin., p. 313. 

Expert— 

in handwnting, in forgery, p. &S5, 

Explanations— 

general. Chap. II, p. 30. 

Explosive substance- 

negligence with respect to, e. 280, p. C68. 
meaning of, p, 068. 
revolver is not an, p. 668. 

cansing hurt or gnevcns hurt by, b». 324, 32C, pp. COS, 701. 
mischief by means of,ss. 435,430,438, pp. 032, 033, 035, 

Exporting slaves— 

punishment for, s. 371, p. 707. 

Exposure— 

of child under 12 years of ege,«. 317, p, 684. 
taeaning of the term “ esposc^" p. 686, 

*' Zeavfl^'* p. 685. 

Se« Cbxld. t 
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EipfMjieni— 

pnof f (n rrm"in t^Tnuffiont, t. 7, p. 3<», 

Extortion— 

rf'f.ni i<in of. k •1^1, p. 

}brr»» pf crimlnui fi, SJh 

firr. p. fil2 

|oM of uppoinlmfnt, p. Rli 
*TPt)“fa I ronCnfmfnf, p, SIS. 
fnrrinii cfurpr, p fil3. 

mnnpT ol)t »inr»l liy fHjhtfnjnp • pmon. p fll3. 

»TTinjfoJ ron^.n^mfTlt fnr porpo*r* of, fL 3l7, p 72rt, 
f. .ISf, p RIO 

ran.itif finrt or rripron* hurt for. »•. 327.32^. 310,331, pp TP2, 70(5, 709. 
hy p-iUins II prf»on In frar of Injury, f. 39.*, p Oil 

pirtlnc A prron in frar of floath or pnotou* hurt,«. 39(*., p. 814, 

or altomplins to put « pruon in fo»rof«frath orjmoroua hurt,». 387, p, 8I5. 
ihrr-jl of arru«a(|on of *n oflmM* puni*h«hto »ith Jealh, trflnijcrtation, ftc., «. 3S8, 



mmlnal intimhUtlon, p |0I>|. 

ExtradKion-*- 

in rr*p»ri of offrnroi committM In prt>lot(«f Rtatfn of India, p. IP. 

Extf»*<erri<onal jurisdiction— 

. , «« t,n.t „ 10 

■ M* ' ' * * ..... « 



.a 


Eye— 

dr«troringan,t 320, «<ro«(ffi/. p 002. 
opraf'ion on. rashly porformod. p 7|6 

Fxbricating Wse evidence— 
definition of, a 192, p 390. 
nunishtncnt for, * 103, p. 401. 

^ ' ■ ■ mftferiaj to tip 


See False Evidence. 

Fabrication— 

of forged documents, m. 461, 471, pp S 
certificate, p 095. 
plamt, p 905. 
receipte, p. 995. 
attakshi, p. 996. 
diary, p. 99(5. 
decree, p 996 
aanad, p 990, 
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Face— 

permanent di^figaration nf, s. 320» aixOily, p. 692. 

FacHitating commission of offence— 

by concealing or Tnftfcing false rcprcsentalien ns to design of, bs. 118,120, pp. 222, 225 . 
where offender b pnWic whose daty H Is to prevent, s. 110, pp, 223, 224, 

offence is imging war ogaiost Qocco, s. 123, p. 241. 

Factor— 

criminal breach of by, a. 402, p. 833. 

False balance— 

tjsft of, is an offence, a. 400, p. 804. 

False balance sheet— 

preparation of-~ 

not an offence wader 8.101, p 390. 
an offence under a. 418, p fMW. 

Falsa certificate— 

issaing, signing or using »« true. es. 107, 108, pp. 420,422. 

Falsa charge- 

preferring of, before police oOicer*. nmfmnts to an injury, p CO. 
with intent to injure, a 211. p. 442. 

distinguished from girinjr hhe infomniton, a 182, p, 3W. 

h\re atatement is not a, p. 447. 

whether complaint to i>o1iee is ». p 447. 

ehonld be made to n Court bating jun«ljclion, p 447. 

abetment of, p. 451. 

civil remedy for, p 451. 

componnding of, p.451. 

contained in a petition, p 4.71. 

false report by police oiBcer, p 451. 

inclades a pirtly inio and partly fftho compiamt, p 451. 

vexatioo* charge is not n, p 451. 

Bceo«e 1 ihoul'l bo allowed to prove truth of bis comp'ftint, p. 453. 

false charge to the police and to the roaBi'lwte, p. 155. 

findings ahoufil et.ate the nature of, p 4.5.1. 

raivlifcction to jurr in eases of, p, 455. 

original proceedings ahouM not 1^ |>endinc. p. 1.15. 

panjshmrni in rea|»ect of, p 4,15. 

lamraary proreetlincs recartlins, p 4.11. 

False claim— 

<hshoae«tly mabing—-in Cburf.« 269, i». 439. 

11 not recelring aloj.'n property if made bonn /dr, p 873. 

False ietlaTallcn'— 

ra»Vu» 2 , labKfiMog or asms «s true—, «« lf*3, 266, pp, f23, 425. 

Fall* ioearaent— 

dr.^nl'l'a of. s. 4til, p 955 

Sfe DoerstEvr; ForocD Doccmkvt. 

Falsi iTtience— 

e.Tmxanl f*!/n atm7—. sw 191.162. pp 
cf-sLia’.Jig ••.atr.Ti'Ct r.»» jnati'.'a^ion, p 3^*1. 

IS wn’tett »1a*er-eBl», p 3''1. 

’.ref InaJ t'/ie* eot inry- jerjury, p 3’*'* 
itvi ef a.'-’--»«il i-.rf^rtsis f*f*^ ewfer^-e. p 

eiu*. tar* asi^ority to •'fn'.rj** r *ao»tH, p3 »,. 

?«•!►« t'lVtteftt »pjL'*t '.a of an *e-e»r«!, p 

* tw’oc-'rwieet I*. 3*^. 

darbl.sst, p 3 •**- 
«“• ~*r s. p - eC. 

Sa trrsr**»r tn*!, p T"'. 
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FaJie evidence— concld. 

should bo used in judicial proceedings, pp 397,399. 
admissible, p. 400 

before a public 6er'\ nnt authorized to inTestigaie, p. 400. 
touch a point material to the result of a proceeding, p. 401. 
accused person not liable for fabricating, p. 403. 
punishment, s 103, p. 404. 
nature of proof, p. 403. 
deposition, ji. 407. 
proceedings in a trial, p. ^07. 
contradictory statements, p. 408. 
powers of appellate Court, p 408. 
irregular deposition, p. 410 
witness criminating liimself, p. 410. 
complaint, p. 411. 

separate trial for each accused, p 411. 

il5. 

False imprisonment- 

distinguished from ' malicious prosecution,’ p. 721. 

False information— 

-- „„ 11, (At pp. 350,362. 


representation in memorandum of apical, p 33$. 
statement on oath, p. 303. 

with intent to cause injury to another person, s. I$3, p. 304. 
mere belief is not, p. 3CC. 

causing a public serrant by—to do what he ought not, p. 30" 
personation, p. 3G7. 


False lights, marks, or buoys— 

exhibition of, s. 281, p. 501. 

False personation— 

of soldier, by wearing garb, etc , s. 140, p. 270. 
for purposes of suit or prosecution, s 205, p- 433. 

fraudulent gam is not an essential element, p. 434. 
liability for, under other Act , p. 434. 
where an imaginary person h personated, p, 431 p 
of juror or assessor, 8. 229, p COO. 

See Personation. 

False pretence— 

distinguished from cheating, p. SSO, 

False register— 

mahmg of a, p 091 

False report— 

circulating—to cause mutiny or di«turbance, s. 503, p. 10^9. 
submitting, p. 328. 

False statement— 

in connection with an election, i 171>G, p. 311. 
on oath or aflirmation, s. IS], p. 3C2. 
in application not requiring TenGcation, p. 3C2. 
in aflidaxit of a convict, s. 191, p. 390. 
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False weights and measures— 

See Weiojits and Heasitres. 

Falsification— 

of accounts by clerk, officer, or servant, s, 477-A, p, lOOU. 

trade and property mark, es. 478,480,461, 487, pp. 7000, 1011, 1014, 1022. 
punishment for, ss. 482, 489, pjK lOlfi, ]023i. 

Fatukhabad rupee— 

Is Queen’s coin, n. 230, ilk (e), p. 502. 

Fear of injury— 

renders consent invalid, e. 90, p. 165. 

Feelings— 

^rounding religioue, ««. 297, 298, pp. 592,693. 

Fencing— 

game of, protected by, s. 87, til., p. 168. 

Fictitious person- 

making o! false document in the name of—5a forgery, a, 4r4, eipln. 2, pp 0D5>, 98). 

Fictitious stamps— 

using or making, etc., ea. 202,203-A, pp. G31, S52. 
defiiuUon of, e. 263>A, p. 6S2. 

Fighting—■ 

xrhen an aSray, e. 159, p 612. 

culpable homicide committed in eudden fight, not murder, e. 300, excep. 4, p. C3S> 

See Apfrat, 

FiUh- 

See Nuisance. 

Finding— 

of property when crjmlnal mjBsppropriation ,». 403, expln. 2, p. 83D. 

Fins— 

under the Penal Code, e. 53, tixthty, pp. 70, 74. 
the only puniahment, p. 74. 
limited, p. 74. 

unlimited, p. 74. 

rale as to amount of, s. G3, p. 82, 

Mfl^cteHal finee, p. 83. 
in case of Joint offenders, p 84. 
daily fine, p. 84. 

amount of, how to be fixed, p. 84. 
sentence of Imptisonmen* foraon-payjncnt of, a. 64. p. 84. 
imprisonment should be in proportion to the fine, p. 60. 

limit to imprisoaruent for non-payment of—when both imprisonment and fine awardsble, 
s. C3, p. 86, 

description of imprisonment for non-payment of, *. CC, p. 80. 

imprisonment for non.payment of—^when oEtaice puDisb&We with fine only, s. 67, p. 69. 
terminates on payment of, or proportional part of, as. C6, 69, pp. 69, 91. 
refund of fine paid not aMowed, p. 91, 

may be recovered from property sobseqcently acquired, p. 93. 
period (d'owed for levy of, a. 70, p. 92. 
death of offender does not discharge IJabifity for, s 70, p 92. 

See liimsOlTMENT. 

Fire— 

omlasion to take proper precautioa vdth, a. 285, p. 566. 

causing hurt or grievous hurt by, or heaUd flubstance, 89 324,320, pp 698.701, 
mischief by ttcsna of, e*. 435, 436,438. pp. 032, 933, 935, 

Su iliecinE?, 
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riff-MW— 

• a |v r*4. 

Feed or drinV— 

a-!tilt«-ralinr. for a. JTJ, JV SIK. 

»*''-ne. *.'>'1 tnflt, ». 5*3. fx SI?. 

Feel-b^ll— 

far-** pf, pnIprtM fcr, a, P5, |v 15^. 

Force— 

a/^ti cJf>np oa'icr r»>?arn]*i''n, *. M, p. ITO. 
d'-f.r.ilnn pf, a. 31?, p. 75S. 

See CnimTCAt. Focce. 

Forced U^oor— 

paajihnp*!! fflT onU»fcI fPHipa5««fj‘, k 3TI. p. T7fl. 

Forejfn ermy— 

f xr-iptim pf frntn pmxi^j'ia* pf tkr t*mal Codp, p. T. 

Fereljn Ii»— 

♦Wtrinr-pf pffTTrjat rpnTKti''n dfK^ nnt app1>* ta <t>nriction» under, ». 75, ji, J(/j, 

Fortlfu Prineti or St*te»— 

p»pmp'»pn tf, frpRi tl.e pr^rpion* of the iVna) Cude. jx 7. 
pftenff* ajalnit—, pinnhment of, •*. 15.». |S7, p|x 2W, 2C2. 

Foreign lefritory— 

p(!rflre« cotatsitteil tn. but tnab'e itt Bntuh Indis. ai. 3, 4, pp. 15, 16. 
ahefment <a^f forypry cofflaiKtediii India, p. 31. 

daeotty in. p. 31. 
bidnappn;; tn, p. 31. 

<«mmittin^ depte^latinni in, a. 136. p. 501. 

abetting in Ilnlith India th« counterfeiting of com m, a. 536, px 515. 

Foreigncn— 

liability of. in reipccl of oDcncci committed outside Bntisb India, p. 30. 
not guiltj of waging w-ar against the Queen, p. 535. 

Forreituffr— 


126. jx 201. 
m aUi&nce with 


receiving or claiming property to avoid, a. 207, p. 437. 

public aervant disobeying law, to acreeo property from, a. 217, p. 471. 

freinmg incorrect record, etc., to ecreen property from, a. 218, p. 473. 

Forged document- 

definition of. a. 470. p. 033. 

using or possessing a, as. 471,474, pp. 903, lOOO. 

count^citmg device or mark to give appearance of authenticity to, js. 475 , 476, pp. 1001, ' 
made to conceal a previous diehonest, or fraodnleat or negligent aot, v. Os'* 

alteration in a document without a fraudalmt Intent is not, p * 

5ee Document ; False Dooumsnt. 





hAvTof cRtBit:s. 


Forgery— 

abetmeat—in foreign ferritory of committed in British JndiA, n. 31. 
definition of, s. 463, p. 008. 
punishment for, a. 405, p. 000. 

intent to defraud any jwirticular person not necessary, n, 072. 
of a copy, p. 073. 

false document should linve been aetualh made, p. 076. 

entries to commit fraud, p. 077. 
unauthorised signature, p. 077. 
fabricating certificato of fitness for a jiost, p, 078 . 
personation at an eioniination, p. 078. 
petition in tbo name of onotlicr, p. 078. 
signing vakaiatnamah in the name of another, p. 978. 

on order from a superior to a 8ubortlinftt«\ p. 079. . 

certificato of purchase, p. 079. 

conviction tsiU be for abetment if it is not proved that the accusprl himself made the docu 
Kent, p. 979. 

document made in the name of a fictitious person, p, 9S2. 

to conceal a previous dishonest, or fraudulent, or negligent act, p. 982. 
abetment of, p. 9S4. 
joint act, p. 984. 


• 160. pp. 000, 901. 

forcer cannot be punished separately for using forged docuuu’ul, p. 008. 
making or possessing eoimtcr/cit «eai, to cottimit, ss. 472, 17.7, pp. 000* 1006. 

Fouling atmosphere— 

the offence of, 8. 278, p. 555. 

Fouling spring— 

the offence of, 8. 277, p. 554. 

Fracture— 

of bone, etc., s. 330, cn'enMy, p, C02. 

Fratmng incorrect document— 

Stfe Document. 


Fraudulent— 

intent to defraud, p. 49. 

meaning of the Tvord, s. 25, p. 49. 

distinguished from dishonest, p. 60. 

reznovai of property to prevent selsure, s. 206, p. 455. 

claim to property to prevent seuuie, s 207, p. 437. 

suSeriug a decree for a sum not due, e. 20S, p. 438 

claim ia a Court of Justice, a. 209, p. 439. 

obtaining decree for a sum not due, b. 210, p. 440. 

oanceliation of a will, authority to adopt, or valaab'e security, s. 477, p. 1003. 

See Fraudulent Deed and Dikpositions op Property. 
Fraudulent claim— 

accepting or making—to prevent seizure of property, e. 207, p. 437. 
suSeriag degree or execution without just cause, a. 203, p. 438, 
maki vj of, in Court, s. 203, p. 439. 
obtaining decree or execution for, s. 210, p. 440. 

Fraudulent deeds and dispositions of property— 

to defraud creditors, or deceive purchasers, ss, 421,424, pp. Oli, 614. 

Fraudulent preference—' .... . ' . - 

See Fraudulent Transfers,. . , . . , 
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Fraudulent transfers— 

to provent Boimrc, s. 206, p. 435 

distribution of properly amon^ criKlitors, s. 421, p. ‘JI1, 
demand by creditor being enforced, s. 422, p 912. 
containing false statement aa to consideration or person taking benefit, s 423, p. 913, 
dishonest removal o.- concealment of properts', a. 424, p. 914 
by partner, p 91». 
during attachment, p. 914. 
under illegal order, p. 014 
of crops by tenant, p. 915 

Fraudulently— 

definition of, s. 25, ]> 40. 
distinguished from dishonestly, p 50. 

Funeral ceremonies— 

disturbance to performance of obsequies is offence, g, 207, p. 592, 
disturbing assembly for the performance of, s 297, p. 692. 

Gain— 

See Wronoful Gain. 

Gaming wrongfully— 

expression, defined, a. 23, p 47. 

Gambling— 

in a public ])lace is a nuisance, p 542 
private house is no nuisance, p. 612. 

Gang of dacoits—' 

punishment for belonging to, s 400, pjt. tl32, 633. 

Gang of thieves— 

punishment for belonging to, s. 401, |t. $35. 

Garb of a sailor or soldier— 

wearing of, s. 140, p. 276. 

Gender— 

meaning of the term, s. $, p- 37. 

Gesture— 

making a—to ivound leligious feelmgs of another, a 20$. p 695. 
when amounts to an assault, s. 351, p <31 

Girl- 

selling or letting to hire for prostitution, a. 372, p. 7G7. 
buying of—for prostitution, a. 373, p. 772. 
adoption of—by dancing woman, p. 77a 

Gift— 

or offering, etc., to ecreei offender, as. 213,214, pp. 45$, 4bU, 
to recover stolen property, etc., e. 315,632. 

Glanders- 

negligent apreaduig of, p. 616. 

Good faith— 

definition of, e. 62, p. 63 


acta done in—under orders of Cburt, t. 7$, p 124. 

lianu done in—without criminal intent, a. 7y, p 125 

net done in—for the benefit of person without coaaent, s. V2, ik ICv. 

communication made in. s. tn, fk 

defence in theft, p. “bN 
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Good faith— eoncld. 

naischiof, p. 016. 

* crimmtil ticBpasa, p. 044. 
defamation, pp. 107l» 1088, 


Goods— 

in 8. 480, includea boots, p. lOll. 
Government— 


definition of, es. 17,2C3*A (4J, pp. 30,633. 


< to oYcrano, cl ISl, p. 24?, 
. 13. 


Government of India— 
defimtion of, 8. 16, p, 39. 
Government stamp— 


covinterfeiting a, a. 556, p. 526. 


p. 627. 
•.629. 


etiacmg writing on—•aitu mieui. to cause loss lo ouvmnucui, s. 261, p. 630. 


532. 


Governor-General— 

assauU on, wUb, intent to compel ot tceUain exetche of nny lawful power, a. )24, p. 243 

Governor of a Presidency- 

assault on—-with intent to compel or restrain csercUo of lawful power, s. 124, p. 246. 

GratlBcation— 

definition of, a. 101, p. 316. 
meaning of, p. 316. 

public servant mipropctly taking a, a. lOl, p. 315. ^ ^ 

k323. 

. f, p. 324. 

.468. 

0 . , 

taking—, etc., to help in the recovery of stolen property, #. 216, p. 4U5. 
attempt to take a gratification, p. 466. 

Grievous hurl— 

. • • s ' * ——,8.37, p. 468. 


by a uiiugviuus iveapuu, e. bt-v, p. <ui. 

to extort property or to consttam to an illegal act, s. 339, p. 706. 

confession or to compel rcetoraUon o! property, s. 331, p. 70S. 
deter public servant from duty, e. 333» P- 711. 

' „ i[ • - . 716 


Sec HoRT. 


• 450, p. 961. 
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Can— 

n'^Urmfr wiih TrfrrrarT to, jv 715, 

Gatrdiin— 


*ct d-'-.e to t4)I!4 <'r iBnMk »nth conwcl of, o. 59,9J, pjv 161, 163. 

Habitual— 

dc*] rr ia »!»t^ ; »- 371, j\. 767. 

», -113. p. ^^1. 

Handwriting— 

opnion of fS|v^ M to La fo-j^rr, p 9^5 

Harbour— 

d*-f.-.i‘r>n of, *, S16-B. p .tTl. 

Harbouring— 

r^«o^pr of Sutc or »iir. *. 139, p 
r'Twa fcirrd for »a ttal4»fnl *« 3 raMj, %. 157, p 3ll- 
Ff* ntsrrrrts. 
of^rsirf. *. 215, p 

l.BtS^ad or »ife not pini»h«l>V for, f. 515. riTp. p *56. 

r»T:kJ!Tfor—'wkotM r-ra|»d froa cnstodTorwhow •pprrirasjoa hii b<«ii onfeted, s. 216, 
p*(;7. 

to oSiwo if ofrpndrr w kc«b«sd rr wifo of tarboartr,«. 516, ex»p, p 46S. 

robl-T* or d*fo;t*> »■ SIG-A. p •ITCI 

fc^«b*Bd or tot p:si*h*&'e for, *. SlG-.i, extop, p 470. 

Ham— 

aot IfLelr to *• SI. p 151. 

Okotias tlizbt. f. W, p 172. 

Head— 

Iwrtair.«:tda£?uf»twaof. t 350. *«2Afpp 692. 

Headiuga— 

cocftrortna of, m a (Utoto, p IS. 

Hatred— 

ja fodltion, p 235. 

Healtb— 

Sff Atiiospeere ; Intectiocs Disease ; Pubuc Heaith, 

Healed substance— 

Sre Fiee. 


Helpless persons— 

breaei of coatrart to attend, oa, ». 491. p 1059. 


High Court— 

AdairaltT juri*dittjoa of, p 23. 

apjellite cnaical jan«djcti03 oret Earopeans, 21 


Higb seas— 

ofmtw coaiiajlttd oa, Adoiialt v jnnsdjctioa, p 23- 
pracT, p 29. 

jnrii»i»cti'>a of Court, p 23. 

p50fcs5il Conrtr, p 27. 

Pr«sid«!tT JIanirtrate’s Conrt, p 27. 

Highway— 

paniiSaadt for robbery toaraitted oa—betwren famet and ranrise, t, 392, p 

See Ptblic Plice, PtrBuc Boad, Pcbuc Wat. 

Hiring— 


or beaig tired to join aa caliwfal aseasblr, is. ISO. 13S, pp 300,31* 
of a girl for parfoses of jsortitctioa, s. 372, p T62. ” 

115 
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Good faitb—eonc?(?. 

mi8ch\cf, p. 916. 

• criminal tteapass, p. 0-t4, 
defamation, pp. 1071,1088 


Goods— 

in B. 480, includes books, p. 1011. 


Gopernnient— 


definition of, ss. 17, 2G3-A (4), pp. 39. 633. 

conspiracy to overan-e, s. 121*A, p. 237. 

overawing or abetment thereof, or attempt to overawe, s. 124, 

exciting duafiectiott against, s. 124-A, p. 243. 

Government ot India— 


definition of, a. Ifi, p, 39. 

Government stamp- 


counterfeiting a, B. 255, p. 626. 



Governor-General— 

assault on, with intent to compel or restrain exercise of any lawful power, b. 124, p. 

Governor o! a Presidency— 

assault on—with intent to compel or restrain exercise of laivful power, s. 124, p. 246. 

Gratification— 

definition of, s. 161, p. 316. 
meaning of, p. 316. 


. ■ . • . ■ .'4. 

acceptiu . • • • V 

giving— 

taking— ^ 1 . ? ■ 

attempt to take a gratification, p. 466. 

Grievous butt— 

act done by consent not intended or known to bo likely to cause death, or—, s. S7, p. 
definition of—, e. 320, p. 692. 

’ - 7 - ^ 695 . 700 . 


bodily paui for the space of twenty daya, p. 693. 
blow aimed at one person faUing upon another, p. 694. 
death caused by rupture of diMased e^deen, p. 694. 
by a dangerous weapon, s. 326, p. 701. 

to extort property or to constram to an tUegtd act, s. 329, p. 706. 

coniession or to com^I rwtoration of property, e. 331, p. 708. 
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Gun— 

negligence Trith reference to, p. 716. 

Guardian— 

act done to child or lunatic with consent of, ea. 89, 93, pp. l&t, 163. 

Habitual— 

dealing in slaves; s. 371, p. 7G7. 

stolen property, a. 413, p. 881. 

Handwriting— 

opinion of expert as to in forgery, p. 985 

Harbour— 

definition of, 8. 21G-B, p. 471. 

Harbouring— 

prisoner of State or war, b. 130, p. 2G.>. 
person hired for an unlan-ful assembly, s. 157, p 311. 
deserters, Ste Desekters. 
offender, 8. 212, p. 456. 

husband or wife not punishable for, a. 212, excen, p. 456. 

penalty for—who has escaped from custody or noose apprehension baa been ordered a 216 
p. 467. 

no offence if offender is husband or n ife of harbourer. a 216, excep, p. 4CS. 

robbers or daeoita, a. 216<A, p 470. 

husband or wife not punishable for, s. 2IC-A, excep., p. 470. 

Harm- 

act likely to cause, a. 81, p 13(. 
causing slight, s. 05, p. 172. 

Head- 

permanent disfiguration of, s. 320, axzthly, p 692. 

Headings— 

construction of, in a statute, p 13. 

Hatred- 

in sedition, p. 252 

Health— 

See AiJiosrnEBE; I.nfectious Disease ; I’uDuo Uealtd, 

Heated substance— 

See Fire. 

Helpless persons— 

breach of contract to attend, on, s. 491, p. 1029 

High Court— 

.\dmiralty jurisdiction of, p. 23. 
appellate'crimmal jurisdiction oicr Kjrvpeans, 21 

High seas— 

offences committed on, .\dmiralt> juirdietion, p. 23. 
piraev, Ji. 29. 

jurisdiction of Ili^h Court, p 2o 

mofussil Courts, jv 27 

lYecidcncj ManMrate's Court, p, 27. 

Highway- 

punishment for rxibbeiy committed on—l>ct«trn and sutn»e, i. 392, p f'n 

See PcBUC Place, Pcbuc Hoad. Pcbuc Way. 

Hiring— 

or l-einc hired to join an cnlavful awesllv, as. ISO. |5«, pp 3CO, 312, 
of a girl for purpose* o! postitutjca. a. S72, p TCi ’ 

lU 
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Homicide— 

ia either (o) la’R'ful ai (6) \mIaivfttL 
(«) lawful homicide. 

1. death by caased justifiably, es. 76, fil, pp. 110,13L 

2. by atcidenl or misjorlune, a. 80, p. 132, 

3. clulil. eta, bs- 82, 85, pp. HI, 150. 

4. in good faith, ea. 87, 88, 02, pp. 168,161,168. 

(6) unlawful homicide. 

1. culpable homieido not amounting to niurdcr, s. 200 , p. 608. 

2. murder s. 30(^ |>. 615. 

3. rasK or negligent homicide, s. 301*A, p. 658. 

4. auwide, es. 3&, 300, pp. 6G0, CG7. 
culpable—distinguished from murder, pk 018. 
mama of, p J48. 

by a person Buffering from fever, p. 150. 
fanatic, p 150. 
ganlft-amoker, p 160. 

monomaniac, p 161. ■ 

morbid feeling, p. 161. 

JSee CvLPAULE Homicide. 

Horse— 

killing, poisoning, etc., any, e. 423, p. 925, 

See Mischief. 

House— 

muchief mth intent to destroy—by lire,«. 43U, p. 933. 

House-bre&klng— 

deSnitiun o!, e. 445, p 048. 
punishment for, ea. 453, 455, pp. 955, 067. 
by night, s. 446, p. 950. 

j punishment for, ss. 456—468, pp. 958—962. 

Itabibty ol all persons engaged in—where death or grievous hurt caused, s. 160, p, 061 

Set Crimiital Trespass. 

House>breakmg by sight— 

See Criminal Trespass ; House-Breakinc. 

House-trespass— 

definition of, b. 442, p. 945. 

lawful entry followed by assault is house-trespass, p. D40. 
entry not to comnnt an offence w not, p. 946. 
officer exceeding his powers, p. 947 
for committing adultery, pi 954. 
punishment for, 8. 448, p. 951. 

to conunit offence punishable wtth death,». 449, p. 952. 

transportation for life, e 450, p. 952. 
imprisonment, s. 451, p. 953. 

after preparation to cause hurt, assault or wrongful restraint, e. 452, p. 954. 

See Criminal Trespass. 

Human body— 

See Bodt. 

Hundi— 

a ft valuable security, p. 64. 

Hurt— 

definition of, a. 319, p. 690.. 

when it is “ grievous." a. 320, e^Wy, p. 692. 

Yoluntarjly causing.— a, 321, p. G9S. 

act neither intended nor likely to cause liealh is—creo though utath is caused, p, 691 
death caused by rupture of a diseased splesn, p. 691. 
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Hurl— cottcld. 

punishincnt for, s- 323, p. 690. 
bi dangerous weapon, a. 32J, p. 69S,' 

to extort property or to eonstrain tr> an illegal act, s 327, p. 702. 
hy means of poison, etc., a. .32S, ]». 703. 

to eifort confession or to compel restoratioa of property, b. 330, p. 706. 

deter public Bcn*ant from duty, a. 332, p. 709. 
blow with an umbrella amounts to, p, 710 
on provocation, s 33t, p. 711. 
causing—by rash or negligent act, a 337, p. 715. 
s'oluntarily causing—when eommittii^ robbery, s. 391, p. 821- 
mischief after preparation for causing, b -IIO, p. 936. 

See Criminal Trespass ; Gaisrvous Hurt ; House Trespass ; 

illSCHlEF, 

Husband and wife— 

harbouring by one consort, ss. 212, 216,2I6*A. pp. 456, 467,470. 
husbaod may be gailty of rape, s. 375, except. {»• 777. 
death of husband not an injuiy to wife, p. 66, 

wife cannot commit criminal breach of trust tegardmg husband's property, p. 851. 

See Adultery; Bigamy; Marruqe. 

Iddal— 

performing recond mamage within, p, 1033. 
enticing married woman during, p. 1049. 

Idol- 

dcfiling an, by aWiVAsfowj, p 5S9. 

criminal raisappropnation of property of, p 842. 

IpiofAnee of law— 

See 3 I 1 STAKE OF Law. 

lUegal- 

dedoition of, s. 43, p. G5. 

order by a pubbe serrant, e 219, p. 477. 

thing giving occasion to not, a 153, p. 203 . 

IlJegal commitments— 

for tnal for confinement, a. 220, p- 478. 

lUegfll gratiDcation— 

by or to influence public serrant, ss 161, IW, pp 315, .321. 

to screen offender or to recede etojen property, as. 213, 215, pp. 459, 405. 

Illegal amissions — 

words referring to acts include, s 32, p. 35 . 

Illegal purchase or bid— 

for property ; punishment for, s 185, p. 373. 

Illicit intercourse— 

abduction of woman to force her to, s. 366, p. 75S. 
enticing mamed woman for the purposes of, 8. 480, p. 1055. 

Illustrations— 

construction of, in a statute, jx lA 
Imaginary penon— 
personation of, p. 434. 

Immoral conduct— 

confession by mfe, p. 634, 

Importation—* 

of girl from foreign tuunlry, & 3C0-IJ„ p. 761, 
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Impossible olTence— 

attempt to commit an, p. ill7. 

Imprisonment— 

Under Penal Code, s. 03, /ottrlMy. pp. 70,72. 
h rigorous or eimple, b. 03, p. 70. 

rigorous—applied to prisoner under Bcntence o! ttansporUlion, 8. SS, p, TP, 
oiay be commuted into transportation, b. 60, p, 70. 

w holly or partly rigorous or simjije, a, 60, p. R2, 
pov,'er to impose {or non'paymtnl o{ fine, a. fit, p. Si. 

imprisonment to bo In proportion of the fine. p. 86. 
ruJes regulating amount and nature ot—in default of fine, bs. G5, 60, 07, pp. 80, B7, 
tcninnation of—on pa^-ment ol fine, bs. 08, 6 y, pp. pO, Dl. 
abetment of mutiny punisiiablo with, n. 132, p. 270, 

gmng faiso evidence to proouro conviction oRenec punishable with, s. 105, p, 417, 
See Criminal Trespass ; Fine. 

Impiitaiion— 

concernmg any person, p. 1061. 
against a dead person., p. lOOl. 

combination of pciaons, p. 1062. 
concerning a caste, p. 1063. 

Incantation— 

threat of, gives no right of private defence, p. 637, 

Incendiarism*— 

to any property worth Rs. 100, t. 435, p. 932. 
destroy abouee, 8. 430, p 933. 

Income-tax return— 

talwatatwroenum, p. 360. 

Indian Articles ol War {Act V of ISOO )— 

persons subject to—'Uot liable under Code, a, 139, p. 275. 

Indian Marine Service— 

pcovUions of the Code appUcablo to> a. 133'A, p. 275. 

IndoTsement— 

on a bill of exchange is a “ document ” s. 2D, expln. 2, ill., p. 53. 
valuable socutity, s. 30, UU, p. 54. 

Infants— 

iSee Child. 

Infectious disease— 

negligent or malignant act likely to Bpread, as. 26D, 27D, pp. 54S, 547. 
syphilis, p. 645, 
oboleta, p- 546. 
glanders, p. 540. 
inocnlati&n, p. 546, 
plague, p. 540. 
small.pox, p. 546. 

dwobejitig quarantine rules, s. 271,^647, 

Infirmity— 

causing—U * hurt ’ s. 319, p. 690, 

Information— 
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Information— concld. 


Sec False Intormatios. 

Injunction— 

l>y a civil Court H not an order under a. IBS, p. SSO. 
continuing nuuancc after an—to «li«continoe, p. 3T4. 
injunction must l>e before the Court, p. 

Injury— 

definition of, *. 44, p. 6G. 
death of husband not an injui^’ to «ife, p. Cfi, 
false charge is an, p. C7. 

threat of—to public aorvant. as. IBI, 190. pp 3ST, 3^<i. 

of anoficnee m order to commit etlortinn, * 5S.*». p. SU 

See Tbreats. 

Innocence— 

onus of proving—.on accu»e'l, s 480, p. 1020. 

Inoculation—' 

not in itaelf illegal or negligent act. p AlC. 

Insane— 

See Lunatic. 

InsUgate— 

meaning of the Monls. » 107. espln l.p H'7 

Instigation— 

abetment by. p 198, 
through a tliini parlj p 19'». 
master’s liabilits fur,;* H''> 
vhetber supprrs'ion of n tdenee i«. p It''* 
dcliberMe al»«ence (row an wut*»(ul a«vml.ls «« h«.t p tv* 
by letter, p IPn 
telephone, p It'!* 

consent m bold stake i» net |v It*'* 
to aecupc ■ •waraj,' p SH 

Instrument of coining' 

making, Sellmc or ^•**•*~"lnr for .•..«ir*crt»,tir«g ,...n *» r33 ?**. fp 

»• rti. 73". jj •/<, 

Insubordination 

al>etn>eiit of art of b» e-1 lier or »a.l t. a IS'.prTl 
meanme of. jv 271 

Insult— 

tn public aer»*j.l in a »ia,'r «.f • ju !| tml lesv.T'! i*. i •;« j #>• 

rrfiusl to ameer a «,«ir»tu.r pp *•/>. 4'»« 

public aen ant 1*^ a.iiing lu • »iaf» « f iv 1. i»1 jr-c-r*'* f <>• 

to the fs’iiT'on of aiiT l-'rwr.. ,» r‘*-,r*7.|f i-'t.iVZ. 

Itilenlf'llo l»on‘ke l.-r aib t f |. ItU** 

wbkl cTufilite* af. p ley: 
to the Tl'Mckti »•' a *im an. a ?►>•*. p 11(*4 

Str l^Tr^■TJt>Mt la»'iT C'f liTTrirrr.r^, 

Inleniien — 

to dc'rao.l. nUt »* p 4'- 

a S» iioi.c It fi.tbeeaj. t gi* ivu t ,0^ p f' 

r.ie'e lerae-ti 'T t.. t c.i; < a}r3.t le €^.a •». j. t« 
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Intention— concJd. 

•where act is done by several persons a. P* ®0. 
act done i>ona fide without oriminnl, b. 8l, p. 134. 
criminal intention, meaning of, p. 135. 
differs from motive, p. 135. 
in cases of statutory crimes, p. 137. 
is essential in cases of sedition, pp. 244, 24C. 

p. 654. 

in cases of murder, p. C20. 
distinguished from attempt, p. 1108. 

Intentional insult or interruption— 

to public servant sitting in judicial proceeding, «. 228, p, 497. 

Intentional omission— 

to apprehend accused or a convict, as. 221, 222, pp. 479. 480. 

Interest— 

imputation for the protection of one’s, s. 499, cvcepn. 9, pp, 1050, 1074. 

Interest in land— 

where riot is committed, a. 154, p. 307. 

Interruption— 

to public servant in a judicial procee<lmg, a. 228, p. 497. 

See Intentional Insult or Interruption. 

Intimidation— 

Sec Criminal Intimidation. 

Intoxicating drug— 

See Drugs. 

Intoxication— 

act done in a state of, s. 85, p. 15C. 

voluntary, is not a valid plea, p 150. , 

presumption of knowledge or intent against a man in a state of—produced .against his will, 
etc., 8. 80, p. 167. 

person in a state of—cannot “ consent,” s. 90, p 105. 

“ right of defence agamat a person in a state of, s. 98, p. 180. 
no excuse in cases of murder, p. 026. 

causing a person to execute or alter a document while in a state of—is forgery, s. 404, p. J63. 
in a public place, b. 510, p 1100. 

Intrusion— 

on privacy of female, s. 609, p 1105. 

Inundation— 

causing—by mischief or obstruction to drain^e, etc., s 432, p. 930. 

See Public Drainage. 

Investigation— 

directed by law or Court of Justice in a stage of judicial proceeding, s. 193, explns 2. .1, 
p. 404. 

See Preliminary Investigation. 

Ironical remark— 

may amount to defamation, a 499, except 3, pp. 1035, 1008. 

Irrigation— 

mischief by injury to works of—or by wrongfully diverting water, s. 4.30, p. 9-0. 

Joinder of offences— 

see commentary on, s. 71, p. 93. 
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Joint acis— 

union of BcT^ra! persons to eOect h cnmiiul purpow. s. 34, p. 6o. 
liability of person "bo tioes ono of aereral acts, s. 37, p. Cl. 
each person may commit a different offence, s. 38, p. b2. 
liability for acts of any member of an unlawful assembly, pp. 28C, 203, 300. 
persons engaged in robbery, a. 394, p 824. 

dacoity, a 300, p. 826. 
combining in forgery, p. 9S4. 

Joint ofTenders— 

" hen sentenced to fine, each should bo directed to pay, p. 84. 

Joint property— 

theft of, 8(71, 

criminal mUappropriation of, p. 842. 
no criminal trespass can lie in respect of, p. 038. 

Journey- 

breach of contract of service during, p. 1028, 

Judge— 

definition of. s 19, p. 39. 

includes arbitrators eraporrered by law to give definite pidgment, p. 40. 

is a “ public servant," s. 21, p. 40. 

act of—when no offence, a. 77, p. 122. 

acting under a misapprehenaion of jurisdiction, p 123. 

not liable for defamation for utterances as a Judge, p. 1970. 

Judgment— 

when doubtful of "hich of several offences a person u guilty, a. 72, p. 103 

act pursuant to, s 78, p 124 

publication of, a 499. eveepo. 4, pp. 1055, lOCO 

Judicial oincers— 

liability and immunity of, p. 124 

Judicial proceeding- 

explained, 6S 102, 193. explii 1. pp 390, 404 

. - /.I.. —.. • lo** 4Ai 

. ‘ ' 497. 

See CoURT-JiIaBTIAL, PRELIJIlKABr iNTESnOATIOJf. 

Judicially— 

meaning of, p 123 

Jurisdiction— 

territorial—of a .State, extent of. p. 14 
where doubtful, p. I5-_ , „ ... 

•be— 

■ • 18. 

(f) some loieigii oiaie, |i. »u 
2. Extra temtonal—over offence committed on 

(i) land, p. 19 

ca«cs under *. IMt, Oiminal ftocedore Coile, p. 20 
.Act XIII of 1859. p. 21 . 

Christian Ilntisli subjects in Xatii e .States, p. 21. 

subsequent ansezatibnoftemtory where offence is committed p. 21 

acts done m British as well as foreign terntorr, p. 23 »r- - • 

(ii) high seas, p. 23. 

• Admiralty jurisdiction, n 23. 

High' Court, pi 25. 
mofnssiJ Conrta, |», 27. 

Presidency 5fasinrate*a Court, p. 27. 



LAW np CRIStES. 


i240 


Jurisdiction— conoid. 

law and procedure to bo {ollowed, p, 28. 
piracy, p. 20. 

habnity of foreigners in British India for c “ eomjniUed outside its limits, p. 30. 

' -''-'v. p. 31. 

•• • ....■j.ai. 

murder on ino , ■ 3 

abetment in foreign territory of forgery commuted in Bfiti«h India, ji, ii. 
of civil Courts over soldiers, n. 35. 
when an act is an offence under two statutes, p, .35. 
false evidence on oath before Court hating no, p. 302. 
charge should be before a Magistrate having, p. 447. 

Juror— 

is a public servant, s. 21, fifth, p. 41. 
personation of, s. 229, p. 80O 

Juryman— 

•when “ public aervant,” a. 2t, fifth, p. 41. 

Justice— 


offences against public, sa. lOl, 229, pp 390,801. 
Justice, Court of— 

definition of the term, s 20, p. 41. 

Kabulayat— 

ia at valuable security, p. 54. 


Kidnapping- 

committed in foreign territory, p. 31. 
from British India, a. 300, p 741 

lawful guardianahip, s. 301, p. 743, 
when taking is complete, p. 744. 

enticing, p. 745. 
minor, p. 745. 
lawful guardian- 

Hindu, p. 747. 
Mahomedan, p. 748. 

, without guardian’s consent, p. 748. 

. no. 749.7Gt. 


offence, p. 751. 


761. 


removal of a child-wife from the custesiy of mother, p. 752. 

mother-in-law, p. 752. 

abetment, p 753, 
simple, s. 363, p 753 

or aUiurtmg m order to murder, s. 3(M, p. 754. ^ 

wrongfully <^n6ne, s 3G5, p. <55. 
a woman to compel her to marriage, «. 366, p. 766. 
in order to subject a person to gnevons hurt, etc., a. 367, p 70... 
with a view to wrongfully conceal or keep in con&iement, s, 3C8, p. 763. 
a child to steal from its person, s. 369, P* 764. 

See Abduction. 

Knowledge— 

’. " 6C(7, 
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Labour— 

unlawful compulsory, 8, 374, p. 77C. 
means mental or bodily labour, p 776, 

Labourer- 

breach of contract by, s, 492, p. 1030. 

Land- 

CTfra-fRrrjtorJaJ jurifd/ctjtMt, }D. 
is not moreable property, p. 46, 
interest in, meanin<! of the term, p 303. 

Land-holder— 

liability of—, or his agent or manager, for not, ss. 164, 153, 150, pp. 308, 309, 310. 

Land-mark— 

mischief by destroying or moving —, etc., a . 434, p. 931. 
innocent removal, p 932. 

Larceny— 

what constitutes a, p. 787. 
difference between theft and, p. 737. 

Lathi- 

may or may not be a deadly weapon, pp. 293, 830. 

Lavni— 

is not necessarily an obscene song. p. 679. 

Law— 

applicable to offences committed beyond the limits of British India, ss. 3, 4, pp. IS, IC, 
mistake of—no defence, $s. 76, 79, pp. 119, 125. 

See Local or Special Law. 

Lawful authority— 

contempt of public servant See PcBUc StavAXT. 
resistance to the taking of property by, s 183, p. 370 

without a warrant, p 371. 

refusal Is not re«istftnce, p 371 

Lawful guardian— 

defiiution of, s. 3Cl, Expln. pp 743. 747. 

Hindu Law, p. 747. 

^lahomedan Law. p. 748. 

temporary guardianship docs not oust right of, p 751 

See Abductiox ; KiDXAPriA'o. 

Legal remuneration— 

definition of, 8 Ifil, p. 315 

Legal Practitioners’ Act- 

offer to give gratification contrars to. a. IIA, p-219. 

Legally bound— 

public servant who i<, omitting to apprehend, ss 221,222. 223, pp. 479. 480, 432: 
Legally bound to do— 
definition of, s. 43. p. 65. 

Legislative power— 

of the Government of India, p. 10. 

Letter— 

instigation by a, to commit offence, jv 199. 

156 
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liiabiUiy— 

of every person under tho Code, p. 6. 
exceptions— 
ambassadors, p. 0. 
foreign sovereign, p. 6. 

Sovereign, p. 6. 
alien enemies, p. 7. 
foreign army, p. 7. 
rratship, p. 7. 
of a corporation, p. 7. 
master for servanVe act, p. 7. 
statutory Jiability, p. 8. 
neglect of duty, p. 9. 

public nuisance, p. 9. ‘ 

of one for act don© by another, ss. 34,146,149, pp, 55 , 212 ,2iS 280 293. 

Vicense cases— 

liability of master for tho acts of servant, p. 7 . 

tibel- 

Eagljsb law requires tendency to provoke breach of the neace, p. Iftl". 
differs from slander under English law, p. 1063, 

IS included in defamation under the Code, p. 1063 

See DEFAMmoK. 

Lieutenant-Governor-— 

assault on—'With intent to compel or restrain eserejse of any lawful power, s, 124, p. 242, 

Xii(e~ 

definition of. s. 45, p. 07. 

rash or negligent act endangering—or personal safety of others, s. 530, p. 713. 
causing hurt or grievous hurt by act endangering—or personal safetj’ of others, as. 337,33S, 
pp. 716, TIC. 

Light— 

exhibiting a false, s. SSI, p. 6(11. 

Lighi-house— 

mischief by destroying, moving or rendering less useful nny, a. 433, p. 931. 

Limit of punishment— 

when offence is made up of several offences, a. 71, p. 94. 

Limitation— 

lapse of sis years in paying fine protects accused’s property, but not his personal arrest, 
8 . 70, p. 92. 

prosecution under, e. 164, el. «eq., must commence at once, p. 309, 
prosecution for false trade mark, «to., must commence in a year, p, lOJit 

Line ot navigation— 

obstructing—; e. 283, p. 5G2. 

Local or special law— 

provisions of—not affected by Code, s. 6 , p. 35. 
definition of, ss. 41, 42, p, C5. 

” ' ' ' 40, p. 64. 


solitary confinement cannot be awarded in convictions under, p. 107. 
dootnhe of previous conviction does not apply to offences under, p. 112 . 

See SPEaAi. Law. 

Losing wrongfully— 

(lehaitioQ of, B. 23, p. 47. 

Losi— 


Ste Waosarut- Loss. 
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Lost property— 

Hn'I'-r. of. «. <*n. r^pln. 2. p. S.'l'*. 

Lotferj'— 

ktypinc ofTK"** for. n. p 

nio‘»ninc of tf)<« term. p. .Ts/). 

Bsrroonirnt !n rontnf’nto piyrrirnt hr lol not, p .'SI. 
piihii»Vilnc »'lvrrti«»Tnrnt nf. p. r»^2.' 

propoi»l of, p .’■>‘'2. 

J>H»0' «lorf<{r«t rhAnro {«. p. .'iS.'l. 

»Vlll Ia tint, p. r»vi 
looping A loIJrrr, p. .lO 

liOve-potSon— 

»<lnuni*1r*lion of po5«on ■«, p. r/i2. 

LtinilJc— 


offrr'‘o« roinrr.Ut*'*! 1>y. a. R|, p. 141 

dnno to—for brntfit, »ith fon-Arnt of pn*nli»n. or in ivrlnin m«<>a o jfhoitt ron«ent 
«n olTrncr, aa. 8f1. 02. pp. 157, If.s. 
cAnnot •• ron«rnt,*' a. Pft, p. If..' 
nch* of »lrfrnrr ACAinit ori* of. a. p. 

ofTrnrrA rommiffrft hy—i Abrtmcnt of,«. 10^, ctpln., p. 20.". 
t AVrna nr rntiriTiE a«-aj— from lAwfuI piAfdiAn. a. 361. jv 74.T 

*—fo AJfn, iwaJ. oralJfr * iJoPMmrnt Ia forvrO’. *• ^6}, p. DCS. 
brrAfh contrail to Attcr]<l on «m<l euppljr wontA of, a. 401, p 1020. 
fo«f Lio'Ia of 
idiot, p. I4*». 

iton mmpoA mro/tA bv AirknrAA, p 145. 
lun^iic or mwl. p. li.5. 

Hngoondnr** of wind, Itnw far an o'cenar, p. 14.5. 
pnrtiAl drluKioQ, p 140. 
mnnl inAAnity. p 147. 
homicidal tnama, p 14H. 
in.«Anity brought on by drunkennrsa, p I4S. 

A > • • * 150. 


poreon in a piroT^'Am of insanity, p 1.51. 
duo to failuro of reasoning powers, p. l.5| 
insane delusions, |>. 1.51. 
morbnf fcefing, p fSf- 

Attempt to commit, p 1.52 

evidence necessary, p 152 
presumption of sanity, p 153. 

Lurking house-trespass— 

definition of, a. 443, p 947. 

creditors breaking open complainant’s doors, p O.Sfi. 
departure through a door, p. 958. 
entry to commit adultery, p 958 
pcalmg a wall, p 058 

See Cbiminai, Trespass : House-Breakino. 
Lurking house-trespass by night- 
definition of, 444, 9t8. 

See Cbiminai, Trespass ; HoosB-Bp.EAKiKa. 

Machine— 

use of false weighing, b. 2W, p. 634. 

Machinery— 

negligent or rash act to take order with, s. 287, p. 569. 
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Marriage—co}ic/<i. 

conversion from Cliristi«aity,/*. 1035. 

' Hinduism, p, 1035. 

Jlshomedanism, p l03a 

■ • • . ‘ 1037. 

■ - ■ . . 1038. 

ceremony fraudnlentlj- gone through* r. JOG, p 1012. 
cohabitation under Alj-asanatan latr i3 *io, p. 1051 
Sfc Adulterv; BiOAMr. 

Married woman— 


Martial Law— 

vhat is, p. 132. 

Masculine— 

includes feminine, a 8, p. 37. 

Masfer-~- 

UabiUty for levant’d acts, p. 7. 
statutory liability, p 8. 

licence «scs, p. 8. 
public nuS-ince, p 0 
neglect of duly, p 0. 
rash driving by the servant, p 559. 
theft by servant of property in possession of, e 381, p. 800. 
breach of contract bj servant engaged for voyage or journey, r 490, p. 1028. 

to attend and supply ilio uonts of helpless persons, 
s 491, p 1033. 

by workman, etc., bound by contracts m writuig to ser^c at distant place 
in British India to nhich he IS conveyed at master's 
expense, e. 492, p 1034 

Maxims— 


maiiiia non suppiei ui^uioui. Pi*. 

necessitas icducit pnrilegium quo ad jura pnvata. p. SOO. 

noscuntur a sociis, p. 7C3. 

pre^uraptio juris et do jure, pp 143, 777, 

qui f eccat ebnus, lost enbfja», p. 160. 

res ipsa loquitur, p. 571 


Measures— 

Sec Weights axd Measukes. 

Medals— 

are not coins, a 230, jIJ (e), p. 502. 
passing of, as money, p. 505. 

Medical practitioners— 

unqualified—causing injury, pp 10$, I 64 , 
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Medicine— 

adulteration ol—and ealo of adulterated—sa. 274, 275, pp 551, 552. 
sale of—as different medicine, s. 276, p. 663. 

Member of Council— 

assault on—with intent to compel or restrain exercise of lawful power of, s. 124, p. 212. 

Member or joint— 

destruction or permanent impairing of the powers of any—is grievous hurt,” s. 320, 
fjthli/, p. 692. 

privation of—is ” grievous hurt,” s. 320, fourthly, p. 692. 

Men-of-war 

exemption of foreign men-of-war from provisions of the Penal Code, p. 7. 

Mens rea— 

when an essential ingredient, p. 135. 

Merchant— 

criminal breach of trust by, b. 409, p. 861. 

Merchant-vessel— 

liability of master of—for deserter, s, 137, p. 278. 

Merger— 

has no place in the criminal law of defamation, p. 1060. 

Merits— 

of public performance, discussion of, s 499, ©xcep. G, pp, 1055, 1071. 

Military Court martial— ^ 

trial before—is a ” judicial proceeding,” ti. 103, expln. 1, p. 404. 

Minor— 

procuration of, s. 3C0-A, p. 7C0. 

selling or buying—for prostitution, ss. 372, 373, pp. 767, 772. 

Mint- 

causing coin issued from—to be of different weight or composition from that fixed by law, 
8. 244, p. 519. 

conveying coining tools out of, s. 245, p. 620. 
evidence of an officer of, how to bo taken, p. 500. 

Misappropriation— 

of moieable projierty, s. 403, explns. 1 ami 2, p. 839. 
property found accidently, s. 403, expln. 2, p. 839. 

. o! a deceased person, s. 404, p. 847. 

Miscarriage— 

causing—in ordinary cases, e. 312, p- 078. 

woman committing—on herself, e. 312, expln., 678. 

causing without woman’s consent, »• 313, p. 680. 

death in attempt to procure, s. 314. p. 681- 


to will, outhorily to aOopl, or oilier v«lo»U« Bocorily, ■. 417. p. 003. 
definition of, a. 425, p. 915. 
punishment for, s. 426, p. 910. 
destruction of trespasser’s property, P- 917. 
wrongful loss or damage necessars", p. 017. 
accident is not. p. 918. 
how far bona fidta pood defence, p. 920. 
bv cattle, p. 921. 
neplisence IS not, p. 921. 
ransinp dama;<e to property, s. 127, p. 923, 
kdUng, jaiiminir. etc., animal. Si. 42s, 429, pp. 921,925. 
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Mischief— concld- 


diminishing water-supply, 8 ^30, p. 02G. * 

. , injuring public road, etc., s. -131, p. 929. 

causing inundation, etc., s. -132, p. 939. * 

destroying, remoinng or rendering useless light-house, etc., s. 433, p. 931. 
etc., land mark, 434, p. 931. 

using fire, or explosive sutetance, sa. 435, 43*^, pp, 932 , 935 . 

etc., With intent to destroy house, a. 430, p 933. 

or explosive substance with intent to destroj' or make unsafe a a csscl of 2o 
* tons burden, s. 437, p. 931. 

committed after preparation for causing death or grievous hurt or wrongful restraint, a. 449 
p. 93G. ^ ■ ’ 

breaking open a dosed rwepladc to romintl, ss. 401, 492, pjv f)&', 9fo>. 
by defacing property mark, a. 4S9, p. 1023 

publication or circulation of Btatemcnt, rumour, or report, conducing to, a. 5M, ji. 1099 . 

Misconception— 

renders consent invalid, a. 00, p. IGo. 

Misconduct— 


in a public place by a drunken person, a. SlD. p. 1106. 

Misioriune— 

act dono by—when no ofTcncc, s 60, p 132. 

Mistake of fact— 



’ 'jailifie<l b.i la* |o do 


Mistake of law- 

does not prevent an act from being an oflenec, aa. 7i;. 79, pjv 119, 125. 
Ignorance of a new statute prohibiting an a< 1. p. IJ'.i 
as uell as of fact, p. 130 

may be considered in mitigation of punishment, p 12:' 

Mistress- 

permanent, is imludcd in wife, jv 51 

Mock-bidding— 

at an auction sale is an offence under •. I6>*, p. 373. 

Mock-marriage— 

for the purpose of inducing the woman to pnjjtjlole teraell. p HH2 

Moharram procession— 

disturbance of. p 591 

Month— 

dcfiniluiii id, f 4''. fv d7 

Morals— 

ndcnies ogainst Imlilic, 2'.‘1, pJv .'-TI-ST** 

Motive or reward for doing— 
dp'inuion cif, * ltd. jv 315 
Moveable property- 

wb«l tlip l« nil »'.» •I'd iiKtutr*. fc. 22, |.. 4'- 

nias Ik- rr*. tn-l t-' *:i 1 ►sW {or f« ]i*>r rst <.« tv*, j, vi 

*1 .» {»!'. in IrC |i p 7vl 



{ UT-SU p. t'.'i 

►s-u. p T-r 


/■ 



uw or fRtwr't. 


Moveable propc^ly-^n'■^^. 

m\rt, p. 71*1. 

i*nlfn»}j«, iurh *• fnh. fr 7?, 

• PI. 

Sff Fonmtnmt;. 

Moving— 

wlial ftinoxnN l«. In iK-fi. p, “Ika. 

Mule— 

kiDitis, tijalmln?, «f frhifm'':.-; |^), p. p*.*., 

Sfr 

Municipal Commwionef— 

If* *' pul)licarrMtn!," «. p. 11. 


»WinJU«n •. 3*’'*. l\ UJ.V 
ptjnHlifRcni J»»r, aa. rp*?. 3>*^. pp. •'•I**, f«7**. 

(r<«in p (%><. 

fishl o( <tr^fOc«* ear*^l«l, p. 
alttmpt In commit'- j lot, a. 3**7, |v 

ftcl mmraltloil rn\i*\ 1-* capAMc «>( ranting jv fiTf. 

UfMf> rr'iilUni Jjnl ffum *rcn»*-4‘» »'t f-ni U»nnvn rJl^r rautra. p 1,71 

fmiwn fn««. f\ f73. 

death h) mnoratjnn. p. ♦•73. 

<h«char?ins a I'tadM hr* »rnu {i. **4l 
h,v lilc-fTifttcct, (w. 3*13, 307, ft*. fvV*, 

Ivldn-apping or «h<lu-'lin 2 In onl»r to- ; a. 3‘»», jv 7*» I. 
dacoity ar^-ompanied *»vth. u 3 'h«, |v 1*^5. 

death tanted bj rffret of wonU on of px^Moo, jt. f«<iX 

willimit infrniion wJilM •loins an ait, jv I't*!. 

frrtuwjtr jntcl>ll«n of inoaW.'r, jv 
il>xtins»L«]ietl Inun oiljwWcljomlfbte. •'•ja, 
aetB not ainounlln^ lt» mur«trf— 

1. nrta «1yn« whde in a •taic of (w»»rf>r4t»»»n. j*. nil*. 

provocAllnn Uy «>ortN of pc»tUr»^. jv tOlK 

«luNt deprive*! «! the power of arlf-rontfol, j». WU. 

«hotiM bo ptaxe and •widen, p. K1I. 
not if ««»Kcht, p. tl31. 

uf> defrnrr ajalnat atU done under theroxer id law, |v b33. 

in At If .defrnee, p. <133. 

»«ni>r«l by iwluUery, j* CKlf. 

mnffxjw'n by a woman of immoral tomlHcl, p. 631. 
•K'&tb not caxiM^ in a lit i>( pavdon, ]•. (>31. 
abwlva words, ti33. 
provoration jdus fear, jv 633, 

2. c”'’nder cxcccthnp t!io npht of potato ilrfrnrt, p. CSif. 

• .•,— «« ncht «d private dofrnto, p. 637. 

. , ••‘•fnnrc. p. 637, 


4. death c<tusc<l irithoot prcfiJ«lilaliw«<... . • ■ ■ > of passion, 

p, 038. 
dwelling, p. 03P. 
stiddcn fight, p. 610. 

offender taking no undue advantage, nor acting la a cruel or unusual manner, 
p. G40. 

"Wflue »dx-antago, p- 040. 

. * —'•ne consent, p. C41. 
t, p. 042, 

, , , . the deceased resulting from/ear of violence, p. 043. 
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Muliny— 

nbclmciit uf—in Aruiy ntul Navy *a. 131, 132, |ip. 208, 270. 

clrealating fal«? report with mtcut to excite—in Army or Nary, s. COS, p. 1099. 

moaning of the term, a. 131, p 209. 

Mutiny Act— 

Bot affretod hv the Indian I’cnal Code, a C, p. 33. 

persona enbjcct (o—arc not punishahlo under Chap. VII of tho Indian Penal Code, a. 139, 
p. 275. 

Nttiva Indian subject— 

vbat it means and includes, p, 17, 

Kalire Slafes— 

juriadictioo of Pntish Oiurta o^cr Chriatian aukjeefa midjng in, p. 21. 

Navigable— 

rirer or channel, destroying or injuring, a. 131, p 020. 

See Ceannel ; River. 

Navigation— 

of a vessel, rash or negligent, etc., a. 280, p CS9. 
exhibiting false lights, buo^-s, etc, a. 2SI, p 601.' 

- X -- , ‘> 0 ^ ^ er. 

r ■ ■ ' . ' . . • 031. 

Navy— 

oSencca relating to and committed by persons belonging to, Chap. VJI, inctudea the 
Indian Manao Service, p. 20(>. 

See Indian Articu's or War. 

Necessity— 

doctrine of, as a defence, p 171. 

NegL’gence— 


machinery, e 287, p 669. 


with reference to poisonous drugs, a. 337, p 715. 

Negligent act— 

Sec Rabb oe NEOLIGC^T Act. 

Newspaper— 

paWicatioa of aeditiou# matters in, p 257. 

liability for correspondence, p 257. 
publication of defamatory matter in », p 1060. 
js pnblished, wiKeTer its copy is test, p 1060. 

Newspaper propriefer— 

liable for obseeno natter putKshed by his serrant, p OSlh • -.. 

117 
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Non-a(tendance— 


.. • • • - ‘' p. 3J0. 

ippear&nco tbrough lawyer, p. 350. 
escape from custody, p. 350. 
personal service ncccsa&ry, p. 390. 

public servant before whom attcodanco is <0 bo put in, nliHcnt, p; 3.W. 
wilful doparture, p. 350. 

Noxious— 

means injurious to health, p, &I8. 


Nude pictures— 

if U’orh of art, eelbng no oilencc, p. r»7li. 

Nuisance— 

nuisance is public or privutc. p. 639. 
public, definition of, s. 268, p. 639. 

, what amounts to, p. 639. 
where no annoyance to public there is no, p. Oil. 
gambling in a public place ia, p. 6-12. 
lawful cremation is not, p. 642. 
offending the sentiments of a class is no, {i. 642. 
convenience does not afford defence, p. 643. 


, litioD precedent, p. 644. 

situation of the place of, p. 644. 
statutory authority to commit, p. 644. 
spreading mfectiou'i and dangerous di««a«c, s. 269, p. fil.l. 
syphiiii, p. 045. 
cholera, p 546, 
glanders, p 646. 
inoculation, p 646. 
plague, p. 846. 
smalf.pox, p 646. 


. . • 572. 

See iNSKCTtous Disease ; Pcblio Nuisance. 

Number— 

definition of, s. 9, p. 37. 

0&tb~~ 

what the word means and includes, a, 61, p 88. 

refusing to take an, B. 178, p 359. , . 

making false statements on, to publio servant, s. 281. p Soi., . 

Oaths or alBrmations— 

refusal to take—, a. 17S, p 359. 

false statement on—, a. 181, p 362, , 

what are, e. 161, p 390. ’ 

ObUtMation— < * * * 

of documents, an offence, e. S04, p 431. ., . • 
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Obscene acls and songs— 

doing, singing, recKmg or uttcrmg, s. 2ai, p. 578. 

iSefi Obsobnity. 

Obscene books, etc.— 

sile, distribution, irajwrUtion, printing, public exliibitiun,ur tiossc>>sioii of. ss 2y2. 21)1 
pp. 574,578. . . . 

Sec Obscenity. 

Obscenity— 

importing, printing, etc., obscene matter, s. 293, p. 574. 
what it means and includes, p. 375. 

advocating checks to conception is no. p. 57G, 
nude pictures, p. 670, 

purchase o! obscene prints to entrap the seller, p. 57G. 
liability o! a newspajicr proprietor for Iin servant'a acts, |». 67G. 
exposing such matter for sale, s. 293, p. 578. 

Obstructing— 

the taking of property by authority of public servant, s. 183, p. 370. 
sale of property by public servant, s. 184, |w 372 


rescuing from custody, p. 370. 
search without search-warrant,}». 370, 
no obstruction if no overt act dooc, p 370 
if or'ler or warrant not legal, p. 377 
peUftlkvfur—apprehension of ouescU. a 224. p 185 
another, » 22.7, i». 
n public way or line of nuMgation, s 283, p 502. 

Obitfuetioft-" 

eomiotcii physical obvlriKtion. ii. .174 

ui a public way or lino of iiaMsatiuii, a 283, p 5o2. 


Occupier— 


151. jk .1117 

15.“,. p Sir* 


Offence— 


Hiflrrvhl vOinti?, t. 5s, p. i.i 


■I ■ • • • I, |u 01 

• • 72. IS 1U-. 


intoxicated pemms, bs. K’l, M>. iip. KiO, I57. 
done bj evOM-nt. not intended or kaowti *o Lir]s to rau«c death ey pjcTotu h ert 


done for beoeft of chJd or isaasi 


e pervos. by or by eei>eE* 

4 pe—15 ^ lti*n.t S !>;,r ’• *"*• 

csnsusjraticei cade la pood fai'fc, * 93, p If* 
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OSence— concld. 


de 4^0,436,467. 

Sec Ujtkatubai. Orrescfis. 

Offender- 

causing disappcarnnce o! cvWenco or giving false information to screen—a- 201, p. 4« 
harliQuring or taking or offering gift to screen, ss. 212, 210, pp. 450, 467. 

Offieer— 

. • ‘ • .<r' - — • 43. 

delinjtlon of, &. 131, expIn., pT 260. 
fatsificAtiou of aecounta by, ». f77.A, j*. 100.5. 

Offices of nature— 

make atTnospbero uuxiuua. tt. 27t(, p. 533. 

Omission— 




Operation— 

extent of—of tho Code, p. I. 
date of, p. 2. 

Order— 

- • •• . . » .r - lop ... ocn 


Outr^e— 

upon a woman to insult her modesty, e. 354, p. 738. 

Owner— 

• • • f j — t*, ftn >if« >(»fjd oT iotbis bfueiit/ s?. J54, i5' 


Ox— '. 

kilUsg, poisoning, maiming vt ie^enag.Ji6ele8s an,», 429, p. 926 

S« JIiscHiEr. ’ ^ 
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Panch&yai— 

member of—when ho ia ft Judge, t. 10, ill. (c), p 40. 
may bo a Court of Justice, s. 20 , ill, p. 40 

member of—assisting C^urt of Justice, etc., is a public servant, s. 21, cl. fifth ^ 41. 

Parficj-- 

liability for defamatory statements made by, p. 1031. 
pjiiaer — 

ran commit breach of trust as to partnership property, p S.! J. 
dishonest removal of property* by ft, p. 014. 

Passenger— 

conveyed in an unsafe boat, p. 6C2. 

travelling by railway in a higher class uithout paj-ing for it, p 000. 
handing luggage tn crt-ps««engrr to e»-a<le |minent, p 900. 

Peace— 

provoking a breach of the, s 501, p. 1097- 

Penal serrilude— 

one of the punishments under the Penal Code. a. S3, thirdly, pp. 70, 72. 
commu'fttion of sentence cl—without consent of conrict,«. 55. p. 77. 

Awarded in the ewe of Kuropcans and Americans in substitution for transportation, s. 5S, 
p. 78. 

See Eubopean akd Amebjcak. 

Penal Servitude Act— 

see the Appendix where it is set out in full. pp. 1173, 1174. 

Penal statutes— 

construction of. p M 

Penetration-^ 

sufileient to coastitute rope, s, 375, li«pln . pp 777, 734 
unnatural offence, p 783. 

Perjury— 

what amounts to, s. 101 . p .300 
Engbsh law of, p 391, 

differentiated from the Indian law, p. 391 

where Court has no authority to ftrfmmi'fer oMfi or nflirmntion or acts beyond its juris 
diction, p- 301 

criminating statement is no Justification, p 301 
in written statements, p 394 
abetment, p. 395. 

illegalitv of trial does not purge, p. 395. 

• -—c, p.395. 


Person— 

everv—liable to punishment under Penal Code for offences comoiitted within British Jndja 
s 2,p. 4. ■ -. 

include* a foreigner, p. 5- 


ucuiuiiuii 01 , a. !•> p, St. 

does not include Government as representative of the whole community, p. 33. 
liability of every—for act done by several peroons, s. 34, p. 65. 
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Personal safety— 

roeh or negligent act endangeringlifo or~-« n. MO, p, 71.1. 
Jotting off sfcrtm neara crossing, p. 



umin ('aui<{.‘u oj'oiJUH^ngaeaii- iMgwmjatu'nutHi, p. /iv. 
running over by n carriage, p. 710. 

Personating— 


a soldier, s. i40, p. 270. 


a juror or asaeo*!or, fl. 220, p .kJo. 

Personation— 

at an election, s. I71-T), p. 330, 
punishment for, e. 17|.F, p. .lio. 
of imaginarj’ person, e. 205, p 4.11. 
cheating by, as. 410, 419, pp 001,000. 
atanevaminafion, p 901 
before a public eot^'aot, p. 001. 
by rritness, p. 902. 

false representation'as to caste, p. 002. 
misrepresentation as to position in life. p. 002. 
false statements as to name and perforniances, p 903. 

Piles— 

operation on, by an unskilful person, p 00. 

Piracy— 

what is, p. 29. 
evidence in cases of, p 31. 

Place of worship— 

injuring or defiling, s. 29.1, p !>$T. 

trespass should be irt a phace of worship, s. 207, p. SfC 

Plague— 

negligence regarding spread of, p. t*4fi. 

Plaint— 

false statement in a, how far a /orgciy', p. 00.1. 

Plan— 

See SIap or Plan. 

Pleader— 

not liable to defamation for utterances id Court, p. 1070. 

Pleadings— 

defamatory statements made in, p. 1085. 


Pledgee— 

pfedging the pledged property commits « breach of trK»t, pi B52. 

Poison— 



'<01, <UJ. 
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Poisonous drugs— 

negligence with reference to, *. 337, p. 716. 
administering, to cause miscarriage, p. 681. 

Police torture— 

death from, punishable under, a. 330, p. 70(5. 

Possession— 

meaning of, s. 27, p. 61. 

of property by a person through wife, clerk or sen-ant, s 27, p. 61. 

under Penal Code, abrogates the ^tinction made by English law between possession 
and custodj’, p. 61. 
instruments of coinine. s. 235, p. 600. 
false weiabts, by itself is no ofience. p. 63(5w 
obscene books, etc , prohibited, ss 292, 293, pp. 67-1, 678. 
cases of theft, p. 794. 

theft by serrant of property m—of master, a. 381, p 800. 

of property by the wife is not per sethe possession of the husKand, s. -Ill, p. S7.i. 
in cases of trespass must be actual, p. 043. 

Power of attorney— 

is document,*' a. 29, ill., p. 62. 

PreamMe— 

of the Indian Penal Code, p. 2. 

Pregnancy— 

meaning of “ quick with child.'* p 670. 

** with child," p 079. * 

Prelimiary investigation— 

is a *' stage of a judicial proceeding," s. 103, expln 2. p 401. 

Premeditated fight— 

not protected by s. 300, eicep ft, p 642. 

Preparation— 

, . . .1 . rv. s,-k '22, p2<0 


Presence— 

not cquiraJent to coropJjrity in « mme, p fl|. 

sulTieicnt for conriction ol murdrr, p f.JI. 
at extortion Is not sufTiCJent for ronvi«-tion, p 815. 

Presidency— 

dehiutionof,s, 18,p ft*’- 

Previous conviction— 

enhtnertnent of pon»»btnrti' in i-rtiol cif,». 7ft, p K*^. 
doctrine of, doe* not appl) to abrimrr.t.p 111. 

attempt,p HI. 

eootirtlc«» coderfwwrn.*aw p III. 
*r*»-l*l e» Iocs] law, p 112. 

•Tidence ino«t l-e elr*r and j’eerWe, p 1|*. 

|ori»di<^Ion of M*gi»trat»*. p HI. 
pcnUl.itient to swarded, p 11ft 
recced of pretiona eceti'^ina, p IIT, 

Principal— 

under the JVnal Code, aee **. Si4«, j-jv J.5-C2. 
la the f M degree, uho li. p 2tiS. 

►foond deptte, wte y, p Jfa. 
easacA be f«akbed a» abettor, p JO&. 
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Prinling— . 

or eogrftving defamatory matter, s. COl, p. 1091. 

See Depajiation. 

Prifon— 

harbouring person who lias escaped from, s. 2)0, p. 407. 

escape from—; intentional or negligent suffering of—by public servants, es. 223,224, np. 482, 

485, 

attempt to escape from—, ss. 224, 221^-A, pp. 483, 490. 

Prisoner— 

voluntarily allowing or suffering or aiding escape of State, ss. 128,129,130, pp. 203,2G4,266. 

Prisoner of war— 

escape of, from lawful custody, s. 128, p. 203. 

Privacy— 

intruding upon tho—of a woman, s. 609, p. 1101. 

entering into the room of a lady in the middle of night, p. 1106. 

Private defence— 



Uiiuuiigui ui—eaisis, ss. vi, us, vv, ^p. l^u, lev, Jel. 


cause the apprehension ol deoth or grievous hurt, p. 181. 

cannot be pleaded when thereia time to have recourse to public autborifiee, a- 99, p. J8I. 
permits tho Indiction of justifiable harm, p. 181. 
not allowed where more harm is caused then necessary, p. 181. 
of the body, when right of—extends to causing death, s. 100, p. 187. 

harm other than death, s. 101, p. 190. 
how long the right of—continues, s. 102, p. 190. 
of property, when right of—extends to causing death, s. 103, p. 192. 

less harm, s. 104, p. 193. 

how long the right of—continues, s. 105, p. 194. ^ . # inr mn 

extends to injuries of innocent person, in tho exerciso of the right of, s. IOC, p. I Jo. 
how far a JostiGcation to commit a riot, p. 288. 

when death caused in the exercise of the right of—doee not amount to murder, s. 3w, 
exoep. 2, pp. 616, 636. 
in case of murder, p. G3G. 
exceeding the right of, p. 637. 
threat of incantations gives no right of, p. C37. 
where it is no defence, p 637. 

Privilege— 

of judges in defamation, p. 1070. 
counsel, pleader, etc., p. 1070. 

witness, p. 1076. , 

parties, p. 1081. 
of statementa made in— 

pleadings, p. 1082. ' 

reports, p. 1082. 

protection of anothei’e interest, p. 1083. , 

one’s own Interest, p. 1084. 

Prize-fight— 

persona sanctioning—guilty of manslaughter, p. ICO. 

Process-;' 

abscondingtu avoid, or preventing serrico or publication of—non*altendance in 
obedience to, ss. 172,174, pp. 344,347. ‘ ' .. 
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Promoting— 

enmity between elos^ee, *. 153-A, p. 305. 

Property— 

priTAto defence of —Su Pbivate Defeece. 

.1 . .M .. ..... . . lawfal 

• • pr in e.^ecution of 

rd in order to sate 

■ fonipel its rpstora. 

• IIUU, kS. J, P.tU, PJl, pp. (U-. (UU. >u<. 

WTonrful confinement to extort—or compel its restoration, ss. 347,34S, pp. 72fi, 7J7. 
inclndee cancelled cbcyjne in 9. 40o, p. 83S. 

_ L^.ui. „ eoo 


pioiiji^ui^ uule IS a, p. ju<. 

See Criminal UiSArpROPRUTiON; Death; Forfeiti-re; Fr..tiDi' 
LENT Deeds and Dispositions op Property' ; Stolen Propertv. 
Property in possession of ivife, clerk or serrAnt— 
ex^dained, 8. 37, p. 51. 

Property-mark¬ 


er p<w5eesinir >a<tninient» for counterfeitinjr, 
1020. 

4S1,4S9.to.I>S, IW3 
489, p. 1023. 


Prostitution- 

Belling or buying minor for purpose of—, sa. 372,373, pp. 767, 772 
adoption of a gir! by a dancing woman, p. 770. 
devdasi, p. 771. 

marrying a girl for pnrpoeeB of, p. 758. 
ebeltering girls for purposes of, i>. 7oS. 
disposal of a girl for the purpose of, p. 768. 

Proviso— 

construction of, m a statute, p. 13. 

Provocation— 


grH\e anu suuaen, \\ oai 

not sought nor \'oIuntanI,« jiros oLed. |i. (•33 

caused l>y adiiltcrou* intercourse, p 6.31. 

adulterj, but death not caused in a fit f*f p f04 

confession a uom.sn of immoral ccmlad, p r,H 
abusive words, p 6.V1. 
fear, p 63.V 

causing hurt or grievous hurt on grave and sodden, 331, 3.V., j>j\. 71 j, 7J \ 
assaulting or using criminal force other*i«c than m grate, s, 3*2, p 733’ 

with intent to dishonour a person t. 335 r 7(0 

assault or criminal force on grave, s. 35S, p 7U ' ' 

See Assaclt ; Criwnal Fopce, 

PubUc- 

definition of, a 12. p 38. 

pnnHhiaeat for obsctcie acta and toegs dese is, a. 5(t|, p, 571., 
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LAW OP CRIMES. 


Public convenience— 

offences affecting, Ch. XIV, p. B3D. 

Public decency— 

offences affecting, Oli. XIV, p, 539. 

Public drainage— 

mischief by causing inundation or ob«tn)ction, s. 432, p. 930. 

Public functions— 

what ore, p. 374. 

Public good— 

how far defence in defamation, pp. lOfil, 1073. 

Public health— 

offence relating to—by polluting atmosphere, a. 278, p CSC, ' 

water, a. 430, p. 020. 

by negligent or malignant act Jilcoly to cause aproad of iofoctious 
disease, as. 269, 270, pp. WC, 547, . 

Public justice— 

offences agamat, Ch. XI, p. 390. 

Public line of navigation— 

danger or obstruction to, a. 283, p. 562. 

See Public Wav. 

Public mischief— 

atatements conduemg to, a. COC, p. 1099. 

Public morals— 

offences affecting, CJi. XIV, p. .'i.19. 

Public nuisance— 

definition of, a. 268, p. C39. 

difference between public and private nuisance, p. 539, 

annoyance to public necessary, p. .541. 

gambling, p. C42, 

lawful cremation U not, p. C42. 

offending the sentiments of a doss is not, p. C42. 

no prescriptive right can be acq^uired to maintain, p. C43. 

difference between civil and criminal liability, p. 544. 

liability of owner for acts of servant, p. 544. 

prosecution under Criminal Procedure Code not a condition precedent, p. 644. 
statutory authority to commit, p. 544. 


Public peace— \ 

assembly likely to disturb—; being a member of—after order to disperse, s. IDJ, p.^0I. 

Public performance— 

criticism of the merits of a, s. 499, excep. 6, pp. 1055, 1071. 

Public place— 

what constitutes a, p 313. 

what is and is not, p. 313. ^ ' 

misconduct by a drunken person In a, 510, p. 1100. 

Public question— 

expression of opinion respecting, s. 499, eicep. 3, pp. 1055, 1068. 

Public river— 

not inclnded in public spring, p. 654. 
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Public roij— 

ni«v>,W Jit Jninrittf, n. 4tl, f. WB. 

Pob]ic •ifrij'—> 

•fifrtinp, CTi. XIV, p MO, 

Public icrrani— 

«bo «r« incltjilfd in tbp tprtn, p. 21, p. 40. 

»hf* *rp yw pi7*/r<M, p. 4.1. 

»1»1o1oTT, pp. 41,4S. 

prir»tp drfoi'‘P prt* fif, p. W, p. IS!, 

pMlinr *n offmcp, p. llfl, p. 2IP. 

r^i^pplinj; dfpim to commit offpncp*, which it h hin doty to prevent, t. 119, p. 223. 
ToionlAnlr pnd nepli^cntlv pilnwioppTHoncr of 5(Atp pr war toe^p.app, sj. 12S, 129, pp. 2C3 
iV.i. 

»«»Ault, etc., on—while pupprp««in? ri»f. etc., p, |."i2, p. .102. 

■ ■ • •• ..12.1,32J. 



rntj-atlmdance in obedience to order from—or departure without leave of a 171, p. 347. 
omi<«ir>n to produce or deliver up doeomenta to, a. 175, p. 351. 
cIto notice or information to,P. 170, p. 353. 

to —of an oflenee committed, ss. 170, 202, pp. 353, 


furnluhins fab« mforniAtion 177, p. 350. 

reppectins an offenc© committed, p«. 177, 293, pp. .150, 439. 
refufins to l>o pwom i'j. p. 17h. p. 3.19. 
pmaee jue»tion of, p. 179, p 


I Kr IpvT'O «f, • lft| r> 37,' 


another, a. 1R2, p. 39-1. 
•. 370. 


to induce any person to refrain or desH from applying to—for protec¬ 
tion, a. 109, p. 38$. 

disobeying directions of law in order to acrem offender, s. 217, p. 471. 


acting 


exceeding the powers given by faw and committing murder, p. 038, 
doing an unlai^ul act, p, 638, 
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LAW or CRIMES. 


Public spring or reservoir— 

does not include public river, p. 5C4. 
punishment for fouling water of, a. 277, p. C54. 
Public tranquillity— 

offences against—; Chap. VIII, p. 277. 

Public way— 


Publication— 

of obsceno books, etc., prohibited, e. 202, p. C74. 

13 an essential ingredient in the offence of defamation, p lU 
communication to the person defamed is no, p. 1058. 
of defamatory matter m a newspaper, p. 1000. 
sale of each printed copy is a separate, p. 1000. 

FufDng— 

not cheating, p, 89G. 

Punchayat— 

when a Judge, e. 19, p. 30. 

Court of Justice, s. 20, p. 40. 
member of a, when a public servant, e. 21, p. 43. 

Punctuation— 


construction of, m a statute, p. 13. 

Punishable— 


meaning of the term, discussed, p. 04. 

Punishment— 


when to be under the Penal Code, as. 2, 3,4, pp. 4,16,10. 
different kinds of, for:— ' 

deatlJ, pp. 70, 71. 
transportation, pp. 70, 71. 
penal servitude, pp. 70, 72. 
imprisonment, pp. 70, 72. 
foneiture, pp. 70, 74. 
fine, pp. 70, 74. 
whipping, p. 75. 
reform.atorie8, p. 76. 

power to commute or remit, es. 64, 65, p. 77. 


p. 07. 


constitute offence of the same character, 
AffonppQ. n. D7. 


nces, p. 102. 


offences under special or local Jaw, p. Jlif. 

See Remission or Ppnishmekt. 

Quarantine— 

disobedient to rules of—, s. 271, p. 647. 

Queen— 

definiticn tf, 8. 13, p. 38. - • 

servant of, s. 14, p. 38. 

Offences against—Nee State OrrESCES, 
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QuesiioA— 

refusing fo ansu'cr *—put by a piiWie scrvauf, wbeu au offence, g. 170, p. 350. 

refusal to ansacr questions by a jnlictsofficcr under s. ICl, Crim. I*. C., no offence, p. 3(;0. 

complainant not punUbablo for refusing to answer, p 300. 

Quick with child— 

moaning of the expression, s 3Iff, p. 079. 

Railway passenger- 

travelling by a higher class without pa 3 -ment, p. 902 
handing over luggage to co-passenger to evade payment, p. 002. 

Rape— 

pumshment for, s. 37C, p. 771. 

(leffnition of—, s 37B, p. 770 
wjjcn husband may commit/ s. 375, excepo., p. 777. 
consent in rape, p 778 

consent by idiot or noinan of uiisouiiil uiiud, p. 778. 
into.Mcatcd noman, p. 778- 
obtained by fraud, p. 778 
prior to act, p. 778. 

. . . ThO. 


eVlUcnUU 01 piOVlous vyjouvnv*., .«••• 

782. 


Rash and negligent act— 


me, e, .lk;, p. 

csploeo c au^tance, e. 280, |>. 5C7. 
nuchmery, *• -^7, p. BOO 

.. I.. M...... , 26S, p07o 


See Public Way. 


Rash driving— 


"70 T, AV. 


7J3. 


Rash navigation— 

when it amount* to an oSeoce, a. 280, p, 559. 
boat upset for want of ballast, p. SCO. 

Rashness, culpable— 

«rhat amounts (c*. {>■ 558. 

Reason to believe— 

de£niucm of, s. 2?, p. . 11 . 

Rtssonable apprthessien— 

of dscre? in pnrite <^-tea^e. p. |P 1 






1 


Religious object— 
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Removal— 

dishoQCtt or fraudulent, E. 434, ]i 9t4. 
by partner, p. 914. 
during attachment, p. 914. 
under an illegal order, p. 914. 
of crops by tenant#, p. 015, 

Remission— 

of puiusLuient, as. 54,65, p. 77. 
viomtion of conditions of, e. 337, p. 49G. 

Repetition— 

of nuisance after iniunctiou to discoutbiue, a. 391, p. 673. 
defamation is an offence not less heinous, p. 10^. 

Report- 


Reputation— 

forging iwtitiou for [lartumg, e. 4C9, p. 99!. 
harming the, by defamatory Btatements, jv lOW. 

crinunal intimidation, a. Mi, i>. lUfM. 

Res nullius— 

cannot be the subject of recetvuig, p. 673. 

Rescue— 

of prisoner of State or war, i. 130, p. 305. 

any person from lawful custody, e. 335, p. 486. 
meaning of the term, p. 489. 
in cases not othersnse prorided for, e. S36-B, p. 491. 


41*1. 


Reservoir— 

fouling water of a public, a. 277, p, 354. 

Resistance— 


puimc ouicei, p. 

he taking of propert j by a public servant, a. IM, p. 370. 
mere refusal is not rteistance, p. 371. 
le^ if no lawful authority, p. 371. 
to order of distraint, p. 371. 

tothetaling ol property by a public servant without a »amnt. r 3T* 
to a process of dnl Court, p. 375. *' 

searching without a search warrant, p. 37& 
apprehension of lumself for an offence, a. J34, p. 4S5. 
lawful custody neeeesary for the offence of cee^, p. 4 «« 

CBcape With consent no BiUgatlon, tw 4S7 v' r- - • 
poheeoa5ceraiocIdahowtheactiontyii^»iK».i:»-.t« c..<S7 -■ 

•PTreitssim ei assther, a. SS5, p. ifa. . 
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Rpbbery— 

tlfilnition of, e. 390, p. 817. 

M an ngnravatwl form of theft or extortion, p. 818. 
hurl independent of theft doea not rnnstitnte, p. 819. 
punishment for simple, s. 392, p. 822. 
attempts to commit, a. 303, p. 823. 

causing hurt « hilo committing or attempting to commit, e. 304, p 824, 
with attempt to cause death or grievous hurt, g. 397, p. 828. 
attempt to commit—when armed with deadlj' weapons, s. 308, p. 831 
belonging to or being associated with a gang for Ihepurpivse of committing, s 491, p Sir*, 
when it becomes dacoity, s, 391, p. 820 
See Dacoity. 

Rule of the road—> 

non-observance of, is nf^Ugemc, p. 7*56. 

Rupees— 

See CoMPiTNY’s Rupees ; Farukhabad Rupee. 

Safety- 

public, Chap. XIV, p. 839. 

Safe— 


. 578. 

aper8onasaaiave,s.04u, p. <vo. 

toincr iot the purpose of prestitotion, n. 372, /*• 797. 

See Drugs ; Food or Drink. 

Sailor— 

ahetnient of mutinv lij, e. 131, p. 288 

—if committed, e 132, p- 270. 

— on aupeuor officer, ee. 133, 134, i>p. 270, 271. 
desertion of, and insubordination by], es IS-'i, 136, 138, pp. 2*2, 273, 274. 
concealment on a vessel, e 137, p. 273 
Sanad— 

is not a valuable security, p. .74. 
fabneation of a, p. 906 
Screening an offender— 

^ ...-. -w.i .. 40^ 


Sea*mark— 

exhibiting a false, e. 281, p. 5G1. 

mis< hief by deetroymg, moving or renderinc lew «*cfcil *,«. 43.7, p. 07|. 

Seal- 

making or counterfeiting a—or p<**e"»iog counterfeit—with intent In eonimit te,rr<n\ 
7 ^ 412 , 473. pp. m Jooa 
punishable othetwae, a 473,1.. 1000. 

Secret— 

f'urring or dUixwal of a dead child, s. 318, jv CS7. 

Secreting— 

document with fraudulent intent,#. 477, n>. It^ 11^)1. 

Section— 

rfrfiaidcwi of, s ‘>0, p. 

|5? 





INDEX. 


12f.7 


Service— 

breach of contract of, during voyage or journey,«. 400, p. 1028. 
immaterial with whom contract was made, e. 490. expIn., p. 102$. 
to attend, on, etc., helpless persons, 8. 401, p. 1029. 

contract in writing to serve at a distant place !o which servant is or is to be convey ed at 
master’s expense, s. 492, p. 1030 
liability of artificer, workman or labourer, s. 492, p, 1030. 

Service of process— 

See Process. 

Service of summons— 

See SuJiJtoNS. 

Servitude— 

penal, ss. 63, 60, pp "0, 78. 

Several offences— 

limit of punishment of, a, 7], p. 9t. 

Ship— 

rash navigation of-^onvrying paMcngen for hire m overloaded or lUngernus, as. 280, 2$2. 
pp. 659,601, 

See Vessel. 

Shooting- 

accidental, p. 133. 

with intent to kill, e. 307, Ul. fo), p. 60$ 
causing hurl by, ss. 324, 320, pp. bM, 701. 

Sign- 

refusing to—conleaaion, p. 301, 
depoaitlon, p. 301. 
receipt for a summons, p. 361. 

Signature— 

of one’s own name may be forgery, a. 461, eiplo. I, p|», 908, 931. 

Singular number— 

includes plural, s. 9, p 37. 

Slander— 

u actionable only if it tends to public injury, p. 1003 
under the Penal Code is included in defamation, p l(a..i 
differs from libel under Enalish law. p. 10C3. 

Sre Defamation. 

Slivcry— 

kidnapping or abducting m order to subject to. s 3n7. p. 7**2. 
dealing with persons as slave*, a 370, p TFi.’ 
meaning of the term slave. T6.5 
habitually dealing m slaves, a 371. p 767 

Slight harm— 

art ransing not an offmre. a. 95. p |72 

Small-pox— 

rarrying eueh a chiH through atrref. p. 540. 
refuiing to remove a rhiM banng —to hospital, p. iiO. 

Sodomy— 


U.VNATTJtAL OnTNCC. 
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Soldier— 

definition of, s. 131, eipln., p. 2<W. 

abetment of assfvtjlt by—on superior officer, ss 133,134, pp. 270, 271. 
desertion of, and influbordiaation by, ss 1^, 136,138, pp. 272, 273, 275 
false persoaatioo of—, s. J'lO, p. 276. 

Solemn affirmation—. .> 

mcl«d«l in the term ‘ oath,' s. 6J, p. 68. 

Solitary confinement— 

ndts regarding sentence of—, and execution of «uch sentence, ss 73, 74, pp. lOfl. 107 
can be airaided in a summary trial, p. 107< 
rsnnot be inflicted for offences under special or local law, p. 107. 

when the sentence is of fine only. p. 107. 

limit of. s 74, p. JJ2. 

Sovereign— 

of the Umted Kingdom denoted m the Code by the word " Queen,” a. 13, p. 38. 
exemption of, from the prorisJons of the Penal Code, p. 0. 
between, and his subject there can be no act of State, p. 130. 

Special constable— 

refusal to serre a”, no offence under ». 173, p. 34C 

Special law- 

IS not affected by the Penal Code,«. fi, p. 33. 
meaning of term, a. 41, p. 65. 

offence e.xtpnded to breach of, in certain cases, e. 40, p. 64. 
conviction under, good, although the act it an offence under the Code,p. 35 
Spleen- 

rupture of diseased, death caused b\— 

IS hurt. pp. fill, 661. 
grierous hurt, p- 664. 
criminal force, p. 731. 

Sports and exercises— 

hurt cameil in. p. 160. 

Spring- 

Ste Reservoir. 

Stabbing— 

in A vital puri causing death is murder, p, 633 

c.Misms hurt or grieTous hurt by instrument for, »*. 324, .726, pp. COS, 701- 

Stamp— 

Sef GoVEBNSfEST Stasip. 

State odenees— 

whai ftflaconslUute—, Chap. VI, p. 230. ^ 

cifculatins fal*e report with Intent to c««*e, a. fiO.», p. I jO<. 

Stale prijoner— 

a5l<ji* or aidiog escape of— , or harbnoring—, 12S, ISO, pp. 2G3, 2*W, 

of, p^ 263. 

Statement— 

ptmi«hm<‘nt ff>r refusing to ««rn, » 18l>, p. 361. * 

Statute- - 

w'T.'niiriion of penalp. II. 

. rejjorU of tho ledum law commuiiouer*, p. 

keadia?'. ja 13. 
lilsvlrattoss, p. IX' 

«a*^i!i>l cMea. pv 11 ^ 

tfi^'leeidatireroinie*;, p !.>. 



-iKdex. 


1269 


Statute— 

provisos, p. 13. 

' punctoatioQ, p. 13. 

reports of select committees of (ho legislative council, p. 13. 
statements of objects'aad reasons, p. 13. 

See False Statemext. 

Statute 3 & 4 Wm, IV., chap, 85 (Act for the belter Govcnimenl of liidi<t)-~ 

jirovisions of—not affected by the Penal C^e, s. 6, p 35. 

Steam— 

letting oS near a crossing, p 714. 

Stolen property- 

offering or taking gift to help in the restoration of—without using means to brine offender 
to justice, 85 214, 215, pp. 460, 461. 465. 
definition of, a. 410, p. 468. 
dishonestly receiving, punishment for, a. 411, p. 669. 

coming into the possession of the owner before its receipt by the person accused of receiving 
it, p. 870. 

any profit to the receiver not necessary, p. 872 
manual possession not neccasar}*, p. 872. 
false claim is not receipt, p 873. 
husband and wife, p. 873 
joint Hindu family, p, 873. 



• s •» • s •, i' ‘ a* s * 

receiving when obtained in a dacoity— panisbment, s 412, p. 880. 
habitually dealing m—punishment for, a. 413, p. 881 
assisting in the concealment of, a. 414, p 881 
See COKCEALMEVT 

Stones— 

throwing of. on a person's house, p 714 

Slridhan- 

a Huntiii w ife removing her -is not guiHv of theft, p Hai 

Stupefying drug- 

A<iministration of stupifvmg. lutoiicatmir or unwliolevinie -with iiiient lo rauw hurl 
a 32S. p. 7«3 

See nnuo 
Sudden fight-- 

as a defence in ca*r« of murder, s 3(0, eicep. 4. p|> CIO, tU"* 
where undue advantage it talen. |v (•!•> 

Sudden quarrel 

doe* not amount to not. p 2^s 
reiiuudar not liable for, on hit laud. |i 3IU 
death cau^e-t in a. p fiti* 

Suffering an eicape- 

neclu’rntl.i. a gji. p IsJ 

Suffocation- ^ 

atlrmpl to lauM-death 1-». |« ».73 

Suicide— 


takuv I^arf in «>! adu't, a. 5'»'. eirrp 5. j.|», 617, 

of jwr^on under are or tO'*ajia|.v of rws^ar, ia tsenter, a. 3< 

al--ttmf o*. t.rrtiH or peeaon iara 7 «lJe of reB*e«t, a 3^1 p W. 
1} aa> jevaoa. a. S'*?, p f-e? 


»».exre|*i,ill.,|. r,|7. 
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atteratiag to commit, s. 309, p. 876. 

Iclgmng of ftn attempt to commit, 5» an oltoiico under s. 387, p. 815. 

Summons— 

absconding to avoid se-rvico of, 8 . 172, p. 344. ’ 

preventing eervic* of, a. 173, p. 340. 
refusal to receive, a, p. 346^ 
sign a, p 

throwing down of, after service, p 340. 
rlwlicdienco fo, ». 174, p. 347. 

A s'crbal order to attend la aufScieat, p. 348. 
pt«c of attendance must bo specified, p, 348. 
wilful departure before time, pu 340, 

b.v incompetent officer, p. 349. * 

order to attend necessary, p. 349. 

sumoiom should bo clear and specific in ita tciiiis, p. 349. 
tippearance through * law^’cr, p. 350. 

estape from custwly tinder a civil vnvftant, no offence, p 350. 

{lersonatacrvico of, neccssaiy, p. 350. 

public servant before whom appearance to bo put in absent, p. 350. 
refusal to sign a recMpt for. no offence, p. 361. 

SuptTior ofncM— 

meaning of the expression, p. 371. 

order of. Iiow far binding on infenow, p 120. 

Superstltion-- 

rasli act coinmillecl through, p. 80. 

Surgical operalton— 

by a person who it nut qualified, p. 163. 

in fiood faith for a chihrs benefit, a, 69, HI, p. 261. 

Sutti- 

Abetment of the offence of, {». 201. 

of, when the offence is one of culpable bomiiUlc, p. 219. 

IS death, cauvyi by coment, p. 842. 
a speefea of suicbfe, p. CC7. 

Syphtlb— 

toDiDunicAtiun of, p. 545. 

T«king itray— 

when taking it complete, in lidiiapping. p. 744. 
cn theft, noc«l not l« piTioanent, p 78H. 

* mamed woman. " 47**, p- 1049. 

Tank 

f'niliug the walrr i*I », p. 

Ttltphctit— 

i'i<ti 2 »tion by a, to eommit an»»ffen«.e. p. lOtt. 

Temple property— 

rfiMiin*! mi>»p|.ropiatiun of, p 012. 
tru'iieo Apj-rr-j ruting a tem^a Jewel, p. hW. 

Territorial operation— 

• f »l • r«v»l Cwlv, pp. 2, 14. 

I'uiJe d'»ea B"A eitCBiIlw" ...... . , • ^ m 

• ,‘y$ern‘>f.rf,'«n^I. Oo»Memter* u! Ccuiwif, If'rfi < oort Jud^'c#, p. a, 
tr3iAS4»<br«, p. 6. 

Fcftvn foTftn^n, p 
*v-.TeTcvu» r-8. 

A’bre eaccaws, p. 7, 

r<-r«* »ti arssT. p. 7, 

'' •rt'^Sja, p. 7, 
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/ ■ 

Territorial Waters Jurisdiction Act— 
extent and application of, p. 14. 
institution of proceedings against a foreigner, p. 14. 
tem'toriai waters, definition of, p. 14. 

Testamentary documents— 

Sec WitL. 


Theft- 

assault or criminal force in attempt toeoiuuiit—from }>ereon. s. 2ob, p. 74 (t. 

definition of,a. 378, p 785. 
punishment for, 8.370, p. 780. 
contrasted with larceny under English ta«, p. 780. 

1. talcing, p. 787. 

cases of bona fide dispute, p. 788. 
no wrongful gain is neceasar^*, p. 788. 
taking need not be permanent, p. 788. 
prepay taken by luistake, p. 789, 
stealing one’* own property, p. 789 


boat, p. 702. 

earth and stones, p. 702. 

gas, p 702. 

human hodv, p 792. 

ealt.p. 703. 

ralaabie eecunly, p. 702 
water, p 703. 
animal*, p. 703. 
bull p 703. 
cattle, p. 793. 
fish, p. 703. 
peacock, p. 703. 
carcaM, p 704. 
partridges, p. 704 
pigeon*, p. 791 

3. {xMseMion, p. 704. 

m jomt poMeecioii, ji. 7(*1. 

of property while under attachment, |v 7W. 

regarding which po«see«ory order {« made. p. .O’*. 

4. consent, p. 707 

unauthorized consent, j>. “0* 

3 moving of property, p "O'* 

88 b^aeen husband and wife. 

English law, p 8^0. 

Hindu law, p SOf 
Mahomedan law. p. M"'. 

indnnt pr-irtlcgiara f«o ad p 8t>4 

iirtenmj'lion, K>1 
lomt tiUl, p KtJ 
joinder of charge*, Ni2. 

theft and receipt of •tvleo prn|,nti. |i. NC. 
hou»e lireaVtng. p NiJ. 
meija of ttolen proj-enj, p MC. 
te}<etil|i'n of. l« a grase ci^mce. p Nig 
single c*f *el rr»1 thefts, p. NlJ 
reslcrstiiin of stolen ]«opert« olitsuied in. p ** 3 
in a dwelling I ou»e, etc., • S*", j* hn* 

by clerk or *»*-« ant iJ prvperti la p<**(wi <j r4 Ka*t«r, • 5» |, iv m »l, 
di».tinguishe.t from eit<’rtio«, p. Ma ‘ 

after j«rrj**rati>n lor causing dnsth or lurt, a. 5^;. |\ »et*. 

• hnn am<mnt» t** r«.td«y .a. S*»\ jv 817. 
d.*erci.t»»ted frv«i mminO r-i»a}*jrf*{Tvsti «. p. Ml, 
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or OBtMES. 


Thieves— 

pynisluaent for belonging to a gang of, a. 401, p, 835. 

Set Gang of Thieves. 

Thing— 

in counterfeiting, B. 28, p. 62. 

Threats— 

ftctB done under—when no offence, s. 04, p. 170. 

of ifijurrtopnblicaemntsortoindoceperacuM to refrain from applj'ing topuWic seivant* 
' aa. J89, 190, pp. 387, 388. 

incantation, afford no e.«aso for murder, p. 637.' '' 

grievous hurt, or deatii or of accnaation of an offence made to commit oxtoition, as, 385, 
337, 389, pp. 8 U, 815, 810. 
cnmmal accusation, p. 821. 

Incendiarism, p. 812. 

'«?nfnient,p. 812. 

’ S.503, p. im. 

of excommumca.-.- ,; 
to kill a peoion, p. 1096. 

get a peraon dismissed, p. 1096. 

imprisoned, p. )096. 
rnjn a man by false caeca, p. 1096. 
person threaten^ must be interested, p. 1096. 
of divine displeasure 5 inducing a pereon to do or omit anything, b. 508, p. i f(— 

See Injury, 

Thug^- 

definUion 0 !, e. 310, p. 677. 
punishment for being a, s. 311, p. 678. 

Tooth— 

ffaclaro or di«lcK?atton of—is “grievous hurt “& SSOi i\ 692. 

Torture- 

In order to extort properly, etc., bs. 327*320, pp. 702, 700, 
to extort confession, es. 330, 331, pp. 706,703. 

Trade— 

f mblic servant unla«-I«lly engaging !o, s 168, p. 329. 
ending money on interest is not, p. 329. 
enactments prohibiting public olHeere from, p. 329. 

Trade-mark— 

vbat b a, e. 476, p. 1009. 
uhat u using a false, e. 480, p. lOIJ. 
importer of goods can have ms, p. 1012 . 
trade-mark in— 
calendars, p, 1013. 
labels, p. 1013. 
gold bars, p 1014. 

Rcneral name cannot bo subject of, p. 1014 
Use of receptacle having a, p. 1014, 
dwlinguislifd from ' property mark,* p. lOlC. 
j>enA}ty for'counterfeiting a, a. 483, p 1017. 
counterfeiting—-u-sed by a public aervant, b. 485, i>. 1019. 
eeJimg. etc . good* bearing false, s. 486, !>. 1020. 

making or using false mark lo deeeive • public eervantfB 487,^1. iP.— 

puRishmcnl for using fvlse, e. 482, p. 1015. 

Trxnicking in ilavet— 

punishment for, *. 371, ji. "Cl. 

Trknxfer— 

fraodolent, of property, s. 20 C, p. 43^ 
toeaaing of, p. 
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TmnsUtJon— 

n public* JCTTunt fritmin^ an incorrecl, s. 107, p, 3»«. 

' makiiu; ft mere copy, p. 328. 

Bubmitting n fniRo repoH, p. 328. 

TrtnspoHaiion— 

one of the punlRlimcnta under llic Code, s. 53, teeondljf, pp. 70, 71. 
for life, may bo commuted, B. 53, p. 77. 

EuropMn or American to^be aentenccd to penal aerritude iiutcad of, s. 30, p. 78. 

‘ *' ■ •• * .. 79 

iiui uuuer ei>i-ciai or jocai Jaw, p. si. 

cannot su^tituted for impruonfflent in default of One, p 81, 
not to erceed the tern of impruonment, fi. 8t. 
mode of eenteneing, p. 82. 

for life, for abetment of mutiny bran oflicer, aoldier, oraailor in the Army or Navy, s 132 
p.270. 

gi'ing, etc., false evidence with intent to procure conviction of offeace punuhahle irith, 
8. 183, p. 417. 


unlBTvful return from—; b. 22C, p. 495. 

See Cmminm. Trespass. 

Trespass- 

meaning of the term, aa used lo, «. 297, p. 592. 

peraoa committing—tn a state of mtoxication, a. 510, p. 1 loO. 

Sec Cmwt.VAL TREaraas. 

Truit~ 

Sec Criminal Breach op Tiidst. 

Trustee— 

criminal breach of trust b} a, p. 8$0. 

Turbulent Assembly— 

member of, who refuses to disperse after a lawful commaud, s. 131, p 3ui. 
if assembly alreedj* UDlawful, e. 131, expln., p. 301. 

Truth- 

how far ft defence to a charge of defamation, p. lOCG. 
onus lies on the person making imputation, p- 1067. 

Unborn child— 

See Child. 

Undue influence— 

at an election, e. 171-C, p- 337. 

punishment, e. 171 F, p. 310. 

Unlawful Assembly— 

definition of, s. 141, p. 277. 
member of —: who is a, s. 142, p. 278. 


punishment for being a member of an, a. 143, p £78. 
joining unlawful assembly armed with a deadly weapon, a. 144, p. 284. 

.. ,, . it has been commanded to disperse, a. 145 n. 2R1L 

pumshment for noting, a. 148, p. M3. » »*». p. 

160 
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X*AW OF OniMK«. 


Wearing garb or carrying token— 

t]30(I by aoldior, s. UO, p. 276. 

used by a public servant, s. 171, p. 332. 

Weights and measures— 


I). 


Wharfinger— 

critninal breach of trust by—in respect of projwjrty, a. -lOT, p. 85y. 

Whipping— 

is a form or punishment addetJ by th© Whipping Act, p. 75, 

Whipping Act— 

See The Appendix. 

Wife— 

. • C.pp, 273,4515,467, 

I ■ • . 14, is rape, 8.375,AfMii'» ‘ 


English law, p. 800. 

Hindu law, p. 800. 

Jtahoiacdau Uw, p. HOO. * 

cannot commit breach of trust as to huaband’s iwopertv, p. i*52, 

Will- 

denotea any testatucutary document, a. 31. p. 55. 
forgery, ot a. 407, p. fi88. 

fraudulent cancellation or destruction of, a. 477, pp. 1003,1004. 

Wltch- 

punisblng a woman as »>vitch, p. 872. 

Witchcraft- 

belief in, does not justify causing death, p. 008. 

With child- 

meaning of, p. 679. 

Witnesses— 

refusal of—to bind themselves by oath or affirmation, b. 178, p. 350. 


), p. 301. 

prevarication bj*, may amount to interraption of judicial proceedings, p. 4'J8. 
personation by, p. 902, 

liability for defamation for atateraents while in witness-box, p. 1078. 

Woman— 

definition of, s. lo, p. 37. 

causing miscarriage of—with or without consent, as. 312, 313, pp. 078, 680. 
•death of—by act intended to cause raiscam'sge, s. 514, p. 58J. 


word of gesture or act intended to insult the modesty of a, a. 600, p. I lot. 
indecent assault upon a. is not an attempt to commit rape. p. 780. 

Words— ■ 

ref«Ting to acts Include iliegal omission, a. 32, p. 65. 
death caused by the effect of, on imagination, p. 603. 
causing provocation in cases of murder, p. 630. 
do not amount to an assault,«. 351, explo.. p. 731. 
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Workmin— 

l>r»»w'h ».( ronlt*ft I'T. •. 4W, p. Ifl^O. 

WorihJp— 

injorinj; or • pivp of, p SfC>, n. **‘1*. 

Ji'forlm; *n f^ornjjB^ mvioiip,». SOC, p. 

niw'fiW b% clr*lroTjns k of—hr firf, • p. M3. 

Srf Mi«nnrr. 

Wriltng- 

rnntMinins <lirrctinn> nr in*tra<‘tianji U a *' dncomMit/' P. SO, p. 02. 
njptTimins the trt’fnM nf « ^'nntnwt U a **tlofotnfat/* p. 2ft, ill. p. 02, 

WriHen itiiemenl-- 

(aUp »t«trmpn(P rrudr in a, p. 3^1. 

Wrongful tonrmetnenl-- 
rlpfinilinn of, p. 310, p. 720 

arrrwt b} third prrMn at tho direction of poIireoflWcr, jv 721, 
detention through moral force it aofBclent, p. 721. 

<li(Terrare ixrtween faUe imprieonmect and nalieloof propecotinn, p. 731. 
mjilice not necepaarj, p. "21. 
period of ronfinfment not raaterial, n. 721. 
mi«taken exercise of power by a pollce^fllcef I* not, p. 722. 
le^tl arrnt is not, p. 723 
punishment for. a. 312, p. 723. 

for 3 or more daps, p. 313, p. 724. 

10 or more dsts. s. 3H, p. 724. 
a liberation writ hu i.Moe^ p. 313, p. 723. 
confinement u secret, •. 316, p. 720. 

It is for purpose of extortion of propert;^,a.347,‘p. 730. 
for purpose of eitontino nf eoueasion. a. SSA, p. 727. 
asoiult or cnmioat force in attempt to commit, a. 337, p. 741. 
of person kidnapped or sMucte<l, i. 366, p. 703. 

Sf£ ABoucno.s; iVasAUW; Criminal Force; KinvApmo; 
Wbonofctl Restraint. 

Wrongful gain— 

definition of, s- 23, p 47 

Ste PiSnONESTLY. 

Wrongful low— 

definition of, t. 23, p. 47. 
breach of a condition is cot, p. 4fi. 
secreting a document is cot, p. 4S. 

Sef PrsHONEStLY. 

Wrongful re5(r«inl— 

definition of, e. 3.19, p. 717. 

when—amounta to wrongfol confinement, a. WO, 720. 
ptmiahment for, s. 341, p. 723. 

mischief committed after preparation made for cansin?,«. 4 Mi, p. V 3 ',. 

See WRO.voruL CoNnNBME.vT. 

Year— 

liefiniliori of, •. 49, p. 1.7. 


A CO. MsbTaa 





